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The term “free trade agreement,” which is
often used to describe bilateral and multi-
lateral trade liberalization agreements, is
misleading. In most instances, the agree-
ments actually call for “liberalized” or
“preferential” trade. For ease of under-
standing, these agreements will be referred
to as preferential trade agreements (PTAsS).

Early PTAs were traditionally limited in
scope to product import tariffs, and there-
fore left many other import restrictions in
place. Current PTAs frequently include
coverage of security requirements, labor
and environmental issues, health and
safety requirements, government procure-
ment, standards regulations, processing
fees, services, and standards conformance
requirements. As the scope and coverage
of PTAs has increased, so has the impor-

tance of compliance with their regulations.
For more information, see World Bank, Global Eco-
nomic Prospects 2005: Trade, Regionalism and
Development, November 2004
http://'www.gfptt.org/Entities/ReferenceReading Profi
le.aspx?id=271b94e0-bf93-40{1~-8de2-5ef4c06e4010

The successful implementation of PTAs is
often dependent on the design and scope of
the agreement, and the monitoring and

implementation processes. For example,
not all PTAs are created for commercial

ASSURING TRADE LIBERALIZATION
AGREEMENTS ACHIEVE THEIR GOALS

The impact of preferential trade agreements depends on their design and imple-
mentation. Gains cannot be taken for granted. When such agreements are designed
to stimulate trade and bring net economic benefits to partners, effective implementation
must minimize the number of excluded products, apply nonrestrictive rules of origin
and, most importantly, strive for low trade barriers for non-members.
agreements often involve the removal of non-tariff barriers, the liberalization of trade-in
services, investment and intellectual property provisions, and mechanisms for conflict
resolution. In order to ensure that preferential trade agreements fulfill the expectations
of the public and private sectors, the above provisions must be properly implemented.

In addition,

reasons; some are used as political and
economic tools. While World Trade Or-
ganization (WTO) provisions require all
PTAs to provide product coverage for the
substantial part of the trade of such terri-
tory with other territories, many PTAs to-
day maintain exclusions, tariff rate quotas,
or seasonal restrictions for products that
are of the most commercial value to one of
the parties. As a result, the commercial
expectations of the private sector are not

always met.

Relevant examples include:

Chile-Korea PTA:
http.://'www.sice.oas.org/Trade/Chi-

SKorea e/ChiKoreaind e.asp

CARICOM — Colombia PTA, Annex I1I:
http..//www.sice.oas.org/trade/carican3a.asp; and
EU-Mexico PTA:
http.//europa.eu.int/comm/trade/issues/bilateral/cou
ntries/mexico/docs/en2 _annex_I.pdf

With the emerging emphasis on increasing
investment and removing non-tariff barri-
ers, more PTAs are including provisions to
cover investment, procurement, competi-
tion policy, economics, intellectual prop-
erty, and other non-tariff issues. Many
Regional Trade Agreements (RTAs) and
the recent PTAs include provisions con-
cerning standards — environmental, invest-
ment, customs clearance time, advance
rulings — and similar customs trade facili-


http://www.gfptt.org/Entities/ReferenceReadingProfi
http://www.sice.oas.org/Trade/Chi-
http://www.sice.oas.org/trade/carican3a.asp
http://europa.eu.int/comm/trade/issues/bilateral/cou
http://www.gfptt.org/Entities/ReferenceReadingProfile.aspx?id=27fb94e0-bf93-40ff-8de2-5ef4c06e4010
http://www.sice.oas.org/Trade/Chi-SKorea_e/ChiKoreaind_e.asp
http://europa.eu.int/comm/trade/issues/bilateral/countries/mexico/docs/en2_annex_1.pdf

tation requirements.

For example, see Regional Trade Agreements,
WTO:

http://'www.wto.org/english/tratop e/region e/sco
pe_rta_e.htm

Chapter 5, US-CAFTA FTA;

and other PTAs:
http://'www.sice.oas.org/tradee.asp

The implementation of PTAs presents
challenges for both the signatories and
the traders who hope to benefit from the
agreement. The traders, for example,
must frequently ascertain conditions in
markets where multiple agreements ex-
ist. In these cases, the transparency of
the PTA is critical. Often, special train-
ing and education are needed to raise
awareness of the multiple provisions,
especially where there are differing rules

of origin among the agreements.

For example, see the International Chamber of
Commerce’s (ICC) Regional Trade Agreements
and the multilateral trading system, 2002;

and the current Green Paper of the European
Commission on the future of preferential rules of
origin as an example of some of the issue aware-
ness needs:
http://europa.eu.int/comm/taxation_customs/reso
urces/documents/origin consultation final.pdf

Types of Trade Liberalization
Agreements

Trade liberalization agreements can be
divided into three main categories: bilat-
eral; regional (e.g., customs unions,
ALADI, NAFTA); and multilateral (e.g.,
WTO). Preferential agreements can be
unilaterally or asymmetrically applied
(e.g., General System of Preferences for
Developing Countries) or reciprocally
applied (i.e., agreed upon symmetrical
obligations and benefits).

The WTO and its General Agreement on
Tariffs and Trade (GATT) represent a
multilateral effort to create a universal
framework of trade-related rights and
obligations that should liberalize com-
mercial trade and services. Regional and
bilateral PTAs are permitted as excep-
tions to the Most Favored Nation princi-

ple requirements under WTO/GATT.
See GATT Article XX1V, RTA:
http://'www.wio.org/english/docs e/legal e/10-
24 _e.htm
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Negotiation and Implementation
Considerations

Ease of Administration

When negotiating PTAs and determining
the design, scope, and coverage of the
agreement, parties must understand each
other’s relative capacity to administer
and implement the provisions of the
agreement. In cases where significant
economic differences exist, applying a
regional agreement unilaterally often
presents a better solution than reciprocal
agreements that exceed the administra-
tive capacity of one party. Unilateral or
asymmetrical application of preferences
with a specified time period presents
another alternative. This approach
represents one attempt to increase the
capacity of certain parties when needed
to balance the faculties of the countries

involved.

The European Union’s Cotonou Agreement of
2000 for the Africa Caribbean and Pacific group
of countries (ACP) provides one such example:
http://europa.eu.int/comm/development/body/coto
nou/agreement_en.htm

Because a party’s capacity frequently
has a limiting effect on the level of cov-
erage, larger countries must recognize
that in order to include many of the non-
tariff provisions, they must also increase
the capacity of their trading partners.
For example, the NAFTA environmental
and labor provisions may not work in
other countries that lack the legal basis
and/or capacity to enforce environmental
and labor standards. As a remedy that
can be emulated in other PTAs, provi-
sions for capacity development can be
included as part of the agreement to as-
sist parties in administration and imple-

mentation.

For an example of this provision, also included in
other US FTAs, see US-CAFTA Chapter 19, Sec-
tion B.

The European Union has taken a similar ap-
proach in its PTAs with less developed countries
by providing direct assistance through its trade
assistance programs.

Another mechanism that facilitates ad-
ministration and implementation of PTA
provisions is the adoption and inclusion


http://www.wto.org/english/tratop_e/region_e/sco
http://www.sice.oas.org/tradee.asp
http://europa.eu.int/comm/taxation_customs/reso
http://www.wto.org/english/docs_e/legal_e/10-
http://europa.eu.int/comm/development/body/coto
http://www.wto.org/english/tratop_e/region_e/scope_rta_e.htm
http://www.ustr.gov/assets/Trade_Agreements/Bilateral/DR-CAFTA/DR-CAFTA_Final_Texts/asset_upload_file358_3922.pdf
http://www.iccwbo.org/home/statements_rules/statements/2002/Regional trade agreements_multilateral trading system.asp
http://europa.eu.int/comm/taxation_customs/resources/documents/origin_consultation_final.pdf
http://www.wto.org/english/docs_e/legal_e/10-24_e.htm
http://europa.eu.int/comm/development/body/cotonou/agreement_en.htm
http://www.ustr.gov/assets/Trade_Agreements/Bilateral/CAFTA/CAFTA-DR_Final_Texts/asset_upload_file996_3939.pdf
http://trade-info.cec.eu.int/doclib/docs/2004/september/tradoc_119044.pdf

of existing international conventions and
agreements as the basis for the prefer-
ences. One example currently in use is
intellectual property protection. Parties
provide for the adoption of existing con-
ventions and agreements as a means to

implement IPR protection.

See Chapter 16 of Chile-Korean PTA:
http://'www.sice.oas.org/Trade/Chi-
SKorea_e/Chapl6_e.asp#CHAPTER %2016

The equivalency of import regulations
(e.g., commodity classification systems,
rules of origin regulations, product
marking rules, etc.) also enables success-
ful implementation of liberalization pro-
visions. Examples of these requirements
include the US-Singapore and the Chile-
Korea PTAs, where adoption of the Cus-
toms Value Agreement, Harmonized
System, alteration and repair provisions
and standards for remanufactured goods
are all included in the text of the agree-
ment.

Preferential treatment based on Rules of
Origin can decrease the commercial
value of the agreement. If the rules are
too complicated or require significant
documentation, they can become a hin-
drance to trade rather than a facilitator.
The costs to the trader of meeting the
requirements may exceed the savings
from the preference. This is particularly
true when a trader is faced with many

different rules.

For example, see the American Electronics Asso-
ciation submission to USTR on FTAA:
http://www.aeanet.org/GovernmentAffairs/caam()
393 FTAArooonftaasingjordanmay(011of2.asp

Overlapping membership in agreements
is becoming more common and creates
different trade rules that apply to differ-
ent agreement partners. This inconsis-
tency can hamper trade flows and dimin-
ish competitive advantages.

The proliferation of agreements in-
creases the risk of inconsistencies in the
rules and procedures, which can give
rise to regulatory confusion, distortion of
regional markets, and severe implemen-
tation problems. This is further accentu-

ated when policy areas that are not regu-
lated multilaterally are included (e.g.,
labor or broadcasting). The figure at the
bottom of the page illustrates the prob-
lems this can create for individual coun-
tries and the traders within those coun-
tries. As the figure demonstrates, in the
Eastern and Southern African region
there are at least five overlapping agree-
ments with many differing provisions.
Successful implementation of these
agreements requires significant training
of both government officials and traders.

This training should include seminars,
manuals, guidebooks, and hands-on ex-
perience; distance-learning techniques
can aid in training a broader audience. It
may be helpful for authorities to prepare
lessons on CD or DVD and make them
available to traders and government offi-
cials. Internet websites with frequently
asked questions are another excellent

means to reach a wide audience.

An example of a comprehensive website training
source is the Australian-US PTA:
http://www.dfat.gov.au/trade/negotiations/us.html
The WCO offers online training courses:
http://learning.wcoomd.org/

Overlapping PTAs heightens the need for effective training.
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Relative Economic Power

Although PTAs are designed to provide
advantages to all parties of the agree-
ment, the expected benefits may be un-
dercut if the relative economic power of
one of the parties causes distortions in
resource allocation and investment di-
version (e.g., import platform from third
countries).

For more information, see “Preparing for the
Negotiation of PTAs with the EU: Preliminary
Lessons from some Developing Countries.”

Each agreement’s net economic impact
depends on its own architecture and the
depth of its trade liberalization and sec-
toral coverage. Some requirements that
have been and can be included, other
than import tariffs, include:

¢ National security concerns;

¢ Goods classification systems;

¢ System for determining value of
goods;

¢ Intellectual property rights;
Standards conformance testing;
Consumer labeling;

Government procurement;

Services;

Labor rights;

Environmental standards; and
Agreement administration by par-

* & & & & o o

ties.

Geography

Another element to consider as part of
the initial design of a PTA is the geo-
graphic proximity of the signatories.
Studies show that those agreements with
parties in contiguous geographic prox-
imity have a greater opportunity for suc-
cessful implementation. The early agree-
ments between European countries that
ultimately led to the creation of the
European Community are examples of
this. For obvious reasons, such as the
lower cost of transportation, trade be-
tween neighboring countries is usually

the most practical.

See Ludema, Rodney D.; Georgetown University,
November 1998, “Why are Preferential Trade
Agreements regional?:”
http.://feconwpa.wustl.edu:8089/eps/it/papers/9903
/9903002.pdf

and Ludema, Rodney D.; Georgetown University,
September 2000, “Increasing returns, Multina-
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tional and Geography of Preferential Trade
Agreements:”
http://www.georgetown.edu/facultv/ludemar/Lude
ma2.pdf

Regional PTAs have generally created greater
economic growth than the traditional bi-lateral
PTA. For examples, see the recent World Bank
Report, Global Economic Prospects 2005: Trade,
Regionalism and Development; November 2004.

Another geographical factor that esca-
lates the success rate of PTAs is the use
of integrated border management tech-
niques and systems to facilitate cross-
border trade, reducing costs and ensuring
compliance with the PTA’s provisions
(See GFP Note on Integrated Border Manage-
ment.). Simple changes in hours of opera-
tion for customs administrations to fa-
cilitate traders’ presentation of required
documents can significantly improve the
administration and implementation of
PTA provisions. Yet another factor re-
lated to geography is the ease of travel
for business representatives. One of the
factors in the successful development of
new business in Mexico as a result of
NAFTA was the short travel time from
Canada or the United States to visit a
customer or plant compared to similar
travel from Asia. Similarly, post-entry
audits by customs and other compliance
mechanisms are facilitated by short
travel time.

Enforcement and Dispute
Settlement Mechanisms

Monitoring

Agreements should also provide for peri-
odic review of implementation and ad-
ministration of the terms of the agree-
ment (e.g., bilateral commissions and
independent reviews, WTO trade re-
views, etc.). One method that has been
successfully pursued in many agree-
ments is establishing an informal admin-
istrative procedure for consultation and
resolution of issues short of a formal
dispute tribunal.

Including a systematic monitoring
mechanism for government agencies and
private sector interests in the administra-
tive provisions of a PTA provides a


http://econwpa.wustl.edu:8089/eps/it/papers/9903
http://www.georgetown.edu/faculty/ludemar/Lude
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=414323
http://econwpa.wustl.edu:8089/eps/it/papers/9903/9903002.pdf
http://www.georgetown.edu/faculty/ludemar/Ludema2.pdf
http://www.gfptt.org/Entities/ReferenceReadingProfile.aspx?id=27fb94e0-bf93-40ff-8de2-5ef4c06e4010

strong mechanism for parties to raise
implementation concerns. Some cur-
rently in use include the Canadian-Chile
six month and annual review reports pro-
vided to the Administration Committee;
the US National Trade Estimates Report
process that requests comments from the
private sector on the status of PTA im-
plementation and removal of trade barri-
ers; and the European Union-Mexico
Trade Agreement, Title VIL, Articles 45
—49.

One successful mechanism for monitor-
ing the implementation of PTAs is the
“Single Market Scoreboard” of the Euro-
pean Union. The EU uses this system to
track the extent to which various direc-
tives have been integrated into national
law along with the time that it takes and
the amount of cooperation in the en-

forcement and  issue  resolution.
http://www.europa.eu.int/comm/internal_market/s
core/docs/scorel 3/scorel 3-printed_en.pdf

Self-Enforcing Provisions

The most effective agreements, which
provide for implementation that ensures
enforcement of the liberalization provi-
sions, are “self-enforcing.” With recip-
rocal symmetrical concessions and bene-
fits, or if one party significantly benefits
through unilateral liberalization, agree-
ments are less likely to fall victim to dis-
putes or implementation failures. Issues
of language interpretation and unilateral

obligations are reduced.

Several studies illustrate this development, in-
cluding:

Fruend, Caroline; The World Bank, 2003;
“Reciprocity in Free Trade Agreements:”
http://econ.worldbank.org/files/26994_wps3061.p
df

and Bagwell, Kyle and Staiger, Robert W, Novem-
ber 2004; “The Economic of the World Trading
System:”
http://www.dallasfed.org/mews/research/2004/04g
lobal bagwell.pdf

Even with self-enforcing provisions, the
design of the agreement can fail to meet
the expectations of the parties. For ex-
ample, if compliance with the rules of
origin is too difficult, traders will not
benefit from the preferences.

Amendments

Along with administrative provisions,
there should be a mechanism for amend-
ing an agreement, especially when deal-
ing with technical matters. An efficient
amendment mechanism also allows an
agreement to change with changing mar-
ket conditions, manufacturing processes
(for rules of origin), and regional devel-

opments.
One example is found in the Canada-Chile PTA,
Article C-15 (see adjacent Case Study).

Dispute Settlement

Virtually all agreements include a dis-
pute settlement mechanism. The more
efficient PTAs include an informal ad-
ministrative procedure in the Dispute
Settlement Procedures, in addition to the
more formal settlement bodies with pan-

els and adjudication.
For example, see Szepesi, S. 2004. “Comparing
EU free trade agreements : Dispute Settlement.”

(ECDPM InBrief 6G). Maastricht : ECDPM:

Compatibility with multilateral agree-
ments such as the WTO ensures the most
effective implementation and admini-
stration of bilateral and regional PTAs.
Most agreements now include “savings”
clauses that reserve the parties” WTO
rights. One example of this is in Article
6 of the EC-Former Yugoslav Republic
of Macedonia Agreement, which states,
“The Agreement shall be fully compati-
ble with the relevant WTO provisions, in
particular Article XXIV of the GATT
1994 and Article V of the GATS.”

In the bilateral PTA, the relative eco-
nomic power of the parties is crucial in
obtaining fair dispute settlement. If one
party to the agreement is significantly
more developed than the other, it can
refuse to implement any dispute settle-
ment by a unilateral action that imposes
its interpretation of the language of the
agreement on the larger country. In such
cases there is little the other party can
do.

Case Study: Canada-Chile PTA
Article C-15: Consultations and
Committee on Trade in Goods
and Rules of Origin

The Parties hereby establish a Com-
mittee on Trade in Goods and Rules
of Origin, comprising representa-
tives of each Party.
The Committee shall meet at least
once each year, and at any other time
on the request of either Party or the
Commission, to ensure the effective
implementation and administration
of this Chapter, Chapter D, Chapter
E and the Uniform Regulations. In
this regard, the Committee shall:
(a) monitor the implementation and
administration by the Parties of this
Chapter, Chapter D, Chapter E and
the Uniform Regulations to ensure
their uniform addition to this inter-
pretation;
(b) at the request of either party,
review and endeavour to agree on,
any proposed modification of or
Chapter, Chapter D, Chapter E or the
Uniform Regulations;
(c) recommend to the Commission
any modification of or addition to
this Chapter, Chapter D, Chapter E
or the Uniform Regulations and to
any other provision of this Agree-
ment as may be required to conform
with any change to the Harmonized
System; and
(d) consider any other matter relating
to the implementation and admini-
stration by the Parties of this Chap-
ter, Chapter D, Chapter E and the
Uniform Regulations referred to it
by

(i) a Party,

(ii) the Customs Sub-Committee

established under Article E-13, or

(iii) the Sub-Committee on Agri-

culture established under para-

graph 4.
If the Committee fails to resolve a
matter referred to it pursuant to
paragraph 2 (b) or (d) within 30 days
of such referral, either Party may
request a meeting of the Commission
under Article N-07.

Each Party shall to the greatest ex-
tent practicable, take all necessary
measures to implement any modifi-
cation of or addition to this Agree-
ment within 180 days of the date on
which the Commission agrees on the
modification or addition.

The Parties shall convene on the
request of either Party a meeting of
their officials responsible for cus-
toms, immigration, inspection of
food and agricultural products, bor-
der inspection facilities, and regula-
tion of transportation for the purpose
of addressing issues related to move-
ment of goods through the Parties'
ports of entry.
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Conclusion

The recent studies of the World Bank,
OECD, WCO and UNECE seem to ar-
rive at similar conclusions:

¢ The design and implementation
strategy of the agreement determines
positive outcome.

¢ Liberalization across all sectors, in-
cluding non-tariff barriers such as cus-
toms formalities, provides the greatest
trade gains and costs reductions.

¢ Regional and/or contiguous agree-
ments seem to have the greatest impact
on growth and economic development.

¢ Product standards, rules of origin,
different product coverage in overlap-
ping agreements, and the capacity of
government agencies to administer can
undermine the best intentions of the ne-
gotiators of an agreement.

¢ Including all stakeholders in the de-
velopment, implementation, and per-
formance monitoring processes ensures
the highest degree of success in achiev-
ing the agreement’s goals.

Additional Links and Resources

¢ Neven, Damien. "Evaluating the Effects of
Non-Tariff Barriers: The Economic Analysis of
Protection in WTO Disputes." http:/
www.worldbank.org/research/trade/conference/
neven.pdf. World Bank, April 2000 (Draft).

4 Imai, Kenichi and Moustapha Kamal Gueye.
“Strategies: The Relationship Between the WTO
and Regional Trade Agreements and Institutions
on Trade in Asia.” Institute for Global Environ-
mental. http://www.gets.org/pages/harmony/
IGES.doc.

¢ Maskus, Keith; Wilson, John and Otsuki,
Tsunehiro. "Quantifying the Impact of Technical
Barriers to Trade: A Framework for Analysis."
World Bank, January 2001. http://
econ.worldbank.org/files/1324 wps2512.pdf.

¢ United Nations Economic Commission for
Africa. “Comparative Analysis of Trade Liberali-
zation Programmes: Implementation in Subre-
gions other than West Africa.”(abstract only).

2003.

¢ Kunio Mikuriya, Deputy Secretary General,
WCO. Keynote Speech for the ADB/WCO Re-
gional Seminar on Rules of Origin, 8-12 March
2004. www.wcoomd.org.

¢ Bennett, Bruce. “Free Trade Agreements and
Regional Trade Agreements.” APEC,
http://www.apecsec.org.sg/apec/apec_groups/
other_apec_groups/FTA RTA.html.

¢ Klimenko, Mikhail M., Watson, Joel C. and
Ramey, Garey, "Recurrent Trade Agreements and
the Value of External Enforcement" (June 2001).
UCSD Economics Discussion Paper 2001-01.
http://ssrn.com/abstract=283185

¢ William H. Lash, III, Assistant Secretary,
Market Access and Compliance. “Enforcing
Compliance with our Trade Agreements.” US
International Trade Administration.
http://www.ita.doc.gov/exportamerica/
TechnicalAdvice/ta_Compliance.pdf.

4 Nottage, Hunter. “The Relationship Between
Regional Trade Agreements and the Multilateral
Trading System: Competition.” 7 May 2002. .

¢  Lockwood, Ben and Ben Zissimos. “Trade
Agreements with Limited Punishments.” 2002.
University of Warwick.

http:// www2.warwick.ac.uk/fac/soc/csgr/research/
workingpapers/2002/wp8702.pdf/.

¢ Dela Rocha, Manuel 2003. The Cotonou
Agreement and its Implications for the Regional
Trade Agenda in Eastern and Southern Africa:
http://econ.worldbank.org/

files/27936 wps3090.pdf

4 Devlin, Robert and Estevadcordal, Antoni;
Inter-American Development Bank, Vancouver,
Canada November 2002, Trade and Cooperation:
A Regional Public Goods Approach,
http://www.pecc.org/trade/papers/vancouver-
2002/estevadeordal.pdf
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