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Background note

In 2012, the Justice and Security Research Progeaifd8RP) and the Asia Foundation
entered into a research collaboration to analysectimtent and use of ‘Theories of Change’
in international development policy and programmirlgis increasingly common that non-
governmental organisations in international develept are making explicit their ‘Theories
of Change’ for the work they do. It has been arginred many organisations employ a range
of ‘implicit’ and ‘partially formed’ Theories of Cdnge; this recent endeavour represents an
attempt to make them more comprehensive and epitén encouraged by donors.

One research output of this collaboration was thagep ‘Community Mediation and Social
Harmony in Sri Lanka’, which explored the conceptarad empirical underpinnings of the
Asia Foundation’s use of Theories of Change foirtleng-running support for mediation
boards in Sri Lanka. One of the key findings oft thaper was that ‘further research on how
different forms of social injustice affect mediatiboards would be an important conceptual
and practical step’. This research publication @spnts that next step. There is a clear need
to assess the effect of different forms of soagiglstice on the process of mediation. This is
necessary because the mediation boards are raotéa isocial, ethnic, gender, and class
structures of their environments. The current netedocuses on one particular form of
injustice: discrimination against women.
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Executive Summary

Scope and purpose

The main analytical focus of this paper is the retf justice experienced by women
within mediation boards, given the character, canend function of this dispute
resolution system in Sri Lanka.

This study examines the ways in which the perceptiand attitudes of mediators
shape women’s experience of the mediation boardarimesearch locations.

This study provides broader reflections on the rextie which technical reforms to the
boards could result in improved outcomes from thesjpective of women’s equality.

Methodology

The study is based primarily on interviews and fogmoup discussions across seven
Divisional Secretariat Divisions in Sri Lanka. Tskidy took place in four provinces
of Sri Lanka - Northern, Eastern, Southern and WUa@mprising urban and rural
locations where people of different ethnic andgielis groups live.

80 questionnaires were completed by female dispaitaho participated in mediation
spread across the research locations.

Additional primary research involved interviews hvistakeholders in the justice
sector, policy makers, and service providers abnat and study location levels.

The study draws on, and analyses, literature oornmdl justice systems, mediation
theory and literature specific to mediation in [Sanka.

Key findings

Often women will face considerable social barrierdringing disputes to mediation,

particularly where the dispute relates to sensisgees of violence.

Mediators in our research locations often aim tonta&n a neutral relationship and
impartial views, behaviours and actions irrespectiv disputants’ gender, but these
goals appear difficult when it comes to the treathoé women in mediation.

Power asymmetries between male and female disputarited to broader social

attitudes and gender insensitive structures inelitafluence women'’s treatment in

mediation, as well as their own perceptions of what fair outcome.

Mediators’ desire to ‘settle’ cases means they mgpose their own interpretation of

gender equality and of the position of women inietlyc Some of these interpretations
have practical benefits to some women, but maydisiminate against others.

Implications for further research/policy implicatio ns

Technical reforms (such as training, quotas anddgersensitisation) can have
positive effects, but given that Mediation Boarde ambedded in local norms and
practices, these effects are likely to be moddserdfore, any reforms that are made
should address wider issues that would lead toctstral changes that foster and
further women’s equality.

Further research — particularly if a quota systemindertaken — needs to assess the

extent to which female mediators are able to fiatdi more equitable outcomes for
women.
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1 Introduction

1.1 ‘Informal’ justice, the mediation boards and women's equality

In recent years, there has been a marked inteyesialny involved in justice reform
in understanding the role that hybrid or informastjce systems play for those in
developing or conflict-affected countries. This lcasne from overlapping disciplines
and approaches, including human rights and inforjenstice, legal pluralism, legal
empowerment, transitional justice, alternative dispresolution and gender equality.
This has drawn attention to the empirical realitgach mechanisms, the huge extent
to which they are used (particularly in poor or ftictraffected regions of the world),
their potential strengths and weaknesses from gerah perspectives, and different
strategies to make them more effective, particulést women. Yet terms such as
‘informal’ or ‘hybrid’ often encapsulate a huge mdy of systems, ranging from
various forms of ‘customary’ justice, village cayrtalternative dispute resolution
(ADR), hybrid courts, paralegal services and moihile valuable lessons can and
have been drawn from some similarities betweenretbgstems, there is a danger that
assumptions are made about how these systemsraoctustd, the nature of the
justice they provide and in particular how theyatreomen'

For example, it is routinely argued that informastjce mechanisms fail to protect
women’s rights. The community leaders involved in informal dispuésolution in
various countries are overwhelmingly elder maledsictv has led to the criticism that
“social hierarchies and inequalities are oftenee®#d and reinforced” in dispute
resolution system3.This is particularly problematic if there is an @msis on
compromise and agreement which results in pressungeaker parties (in this case
vulnerable women) to accept settlements that ddrabt serve their best interests or
that may prevent them from obtaining their full dégights! While a growing
number of studies demonstrate this often to bec#ise, it is important to understand
the specifics of how different systems functiordifferent contexts — particularly for
those considering whether to support various kofdeforms that aim to benefit the
most vulnerable. This is also the case since & ch@racteristic of these ‘informal’

! For a useful article on the analytical usefulnefsthe term ‘hybrid’, see Goodfellow, T. (2013).
Hybrid’ governance and Africa: examining a devel@ptbuzzword. African Arguments Blog. 4 April
2013. Available ahttp://africanarguments.org/2013/04/04/%E2%80%98kH9bE2%80%99-
governance-and-africa-examining-a-development-bordwWE2%80%93-by-tom-goodfellow/

% For example see Quast, S. (2008). ‘Justice RefornGender, irGender& Security Sector Reform:
Toolkit, DCAF, OSCE Office for Democratic Institutions addman Rights (ODIHR), UN-

INSTRAW, 2008, Tool 4, 13; Wojkowska, Ewa. (200Bping Justice: How Informal Justice Systems
Can Contribute Oslo: UNDP Oslo Governance Centre, p. 21; Doy@a$2007). ‘Gender Equality
and Justice Programming: Equitable Access to &uticWomen’, UNDPPrimers in Gender and
Democratic Governmenpp. 14-15.

3 Wojkowska, Ewa. (2006), p. 21.

* Crook, R.C, Asante, K, and Brobbey V. (2011). ‘Blap Concepts of Justice and Fairness in Ghana:
Testing the Legitimacy of New or Hybrid Forms o&f&t Justice’, ifPerspectives on Involving Non-
State and Customary Actors in Justice and SecRefiprm IDLO and DIIS, p. 138.




and ‘hybrid’ mechanisms tends to be “their degréeadaptation to their socio-
economic, political and cultural contexfs.”

This paper takes the specific case of mediationrdsoan Sri Lanka, a dispute
resolution system established by the State andumed by local citizen&As of
December 2013, there are 324 mediation boards inL&ka and over 7,000
mediators. The main contextual factor for the eraecg and continued existence of
the mediation boards is the inaccessibility oflamka’s court system for many; court
cases in Sri Lanka can take many years and ara oftey expensive, considerably
limiting access to the courts, especially for poorsocially excluded groups. Based
on the Mediation Boards Act of 1988nd subsequent amendments fbwpmen and
men are legally obliged to take a wide range ofl @mad criminal disputes to these
mechanisms, such as assault, family disputes @mdudomestic violence — primarily
physical violence and sometimes sexual violen@g)d land property disputes and
disputes arising from commercial transactions, sndttempt voluntary settlements
before the cases can be taken before a formal oblatv. According to the interest-
based mediation process followed by mediation mamkdiators aim to get to the
‘root cause’ of the dispute and try to facilitatenaitually agreeable settlement that
respects the interests of all disputing partiess Thethod is in contrast to rights,
needs or power-based approaches to dispute resgluind strives to be non-
adversarial and based on collaborative negotiations

This model has some similarities to a range of rofinéormal’ justice systems. For
example, mediators are drawn from the populatiotheir local areas and generally
already hold a respected or high position in sgcitte principles of mediation are
based on negotiation, interests and compromise;neonity or family harmony is
commonly emphasised as a reason for settlemente tiseno professional legal
representation; the mediators are volunteers; #ed settlements reached in the
mediation board are not legally binding and carreénforced in a court of law.

This paper analyses women’s access to, and experiefy mediation boards as
disputants and the potential for reforms to themt tnight improve the quality of
outcomes for women. As Lockett notes, while women reot a homogenous group
and their experiences differ widely across geogcgbhand temporal locations,
they face similarities in their experiences basedbmad conceptualisations of gender
and its perceived implicatiod8In Sri Lanka, there are very few laws that dingctl

® Danish Institute for Human Rights. (201B)formal Justice Systems: Charting a Course for ldom
Rights-based Engagemetudy completed for UNICEF, UN WOMEN and UNDP 6p.

® Moore, C. (2014)The Mediation Process: Practical Strategies for &ésg Conflict.San Francisco:
Jossey-Bass {4edition, forthcoming).

" Mediation Boards Act, No. 72 of 1988.

& Mediation Boards (Amendment) Act, No. 15 1997; iaéidn Boards (Amendment) Act, Mediation
(Special Categories of Disputes) Act, No. 21 of20@ediation Boards (Amendment) Act, No. 7 2011.
° Maiese, Michelle. "Interests, Rights, Power an@éd¢eFrames.Beyond Intractability Eds. Guy
Burgess and Heidi Burgess. Conflict Information €mtium, University of Colorado, Boulder.
Posted: September 2004. Availabldtip://www.beyondintractability.org/essay/interestgts-
power-needs-frames

19 Lockett, Kathryn. (2008). The Mechanisms of Exidas Women in ConflictFeminist Legal
StudiesDecember 2008, Volume 16, Issue 3, p. 370. Tasrelear problems with attempting to
homogenise the experiences of women. Gender netatice dynamic, influenced not only by relations
between men and women but also by change dueatiored within each group of women depending
on age, education, religion, ethnicity and place.
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discriminate against women. However, in some cuatgrtaws and in many practices
that apply to distinct ethnic or religious groups, to groups from a specific
geographical location in the country, covering theeas of marriage, divorce,
inheritance and ownership of property, discrimioatagainst women is more deeply
entrenched! Furthermore, the implementation of laws is somesindiscriminatory
largely due to the gender-stereotyped attitudesgsere in Sri Lankan society that
discriminate against women in general and in paldic against those facing
vulnerabilities like poverty, as single heads ofiseholds, or victims of violenc?.

Clearly, women from all parts of the country mayédeen affected by the decades-
long war between the Sri Lanka government and tiberation Tigers of Tamil
Eelam (LTTE), which ended in 2009. Numerous isswesge mentioned during our
research: for example, there has been a substantedase in female headed
households in Jaffna which has fed into specifitdge-based and State-related issues
linked to personal security, land ownership andesscto resources. Equally, in
Batticaloa, some women speak of prolonged land osia@ issues over private as
well as State land, stemming from movement andlakgment during the years of
war. These issues are important but beyond theesobphis paper: by their legal
mandate mediation boards cannot deal with dispwtesse the State is a disputing
party, which rules out a substantial componentosttyvar justice needs of women.

Our aim is to explore women’s different experienoéthe mediation process. We
present the disputes that women bring to mediddaards and how they are treated in
the locations where we conducted our research.a/mhilar issues are faced by men
and women in the study locations due to the vulribtias defined by ethnicity,
religion, cultural practices and experiences of,waiil unrest and poverty, it is clear
that there are a multitude of issues that affecies differently than they do to
men® In relation to mediation boards, many of the neéatsjustice that were
articulated by women and men were related to thgender-specific roles,
responsibilities, needs and expectations as pahnedfamily institution; linked to their
relationships with other family members, their dhéin, income generation for the
family and personal security.

1.2 Structure

After outlining our methods and limitations, we gdathe mediation boards in context,
looking at the Sri Lankan justice system, the Myiof Justice’s gender equality

1 USAID. (2013).Gender Analysis of the North and East of Sri LarfG@mpleted by The Applied
Research Unit (ARU) of the United Nations Office Rroject Services. Unpublished document. Cited
with permission by authors; CARE International. {30 Broadening Gender: Why Masculinities
Matter. Attitudes, practices and gender-based vicéein four districts in Sri Lanka&olombo, Sri
Lanka.

12 See Kottegoda, S. (2010). ‘Gender, Power andi€ss)itn Power and Politics in the shadow of Sri
Lanka armed conflictSIDA Studies, No. 25; Human Rights Watch. (2018jJe will teach you a
lesson”: Sexual Violence Against Tamils by Sri laanSecurity Forced-ebruary 2013. Jayasundere,
R. (2009.Understanding Gendered Violence against Womeniiheiika: A Background Paper
Colombo: Women Defining Peace; Jayasundere, R2jA0dices of Survivors: Case Stories of
Domestic Violence Victim{€olombo: Women In Need). Ruwanpura, Kanchana Nusnighries, Jane.
(2004). ‘Mundane heroines: Conflict, Ethnicity, @Gen, and Female Headship in Eastern Sri Lanka’,
Feminist Economigsl0:2, 173-205.

13 These were articulated in detail by a range ddlléacus groups and by those representing women'’s
rights such as civil society organisations, govesnhservice providers and INGOs.
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approach to the boards, and the kinds of disputesem bring, as well as questioning
the extent to which women will bring disputes at. aVe then explore the
complexities of achieving a gender-equitable precasd a gender-equal outcome
from the boards, placing the perspectives of mabk famale mediators and female
disputants who were interviewed at the forefronttho$ investigation. We analyse
these perspectives through concepts familiar toiatied theorists and practitioners:
neutrality and impatrtiality, and effect of cultufEnese lenses are useful in exploring
some distinct and some overlapping implicationgtiarking about power imbalances
and women'’s equality in the context of local justitn the final part of our paper, we
guestion whether changing the structure and prooésmediation can increase
gender-equitable processes and outcomes, givewdiien which broader processes
of political, social and economic power shape womgosition in society.

1.3 Methods

The findings of this paper are primarily based upieidwork conducted in seven
Divisional Secretariat Divisions (DSDs) within fowdlistricts across Sri Lanka, in
2012 and 2013. The districts are Batticaloa in Hastern Province, Jaffna in the
Northern Province, Moneragala in the Uva Provincel &alle in the Southern
Province. At a broad level, this took into accoargas differently affected by war,
but at the local level we identified some (non-exiave) key situations and
perspectives we wanted to take into account whiohlavaffect women’s status. In
Batticaloa we differentiated between Muslim (Kakiady) and Tamil majority areas
(Manmunai Pattu); in Jaffna between town (Nallundaisland (Velanai); in
Moneragala between urban (Moneragala town) and (8rgambandulwa); and one
semi-urban location in Galle (Hikkaduwa). This pagees not have the space to fully
analyse the nuances of each location (and how #fiegt women) but wherever
possible important distinctions are made.

Our fieldwork consisted of observation of mediatiomards conducting mediation;
interviews with mediators, mediator trainers andspdiants; civil society
organisations, including women’s organisations awmmen in the locality; and
government officials such as Women Developmento®ifi, Divisional Secretaries
(DS) and Grama Niladharis (the lowest administeabedy of the State at the village
level). Additional key informant interviews were riducted island-wide with The
Asia Foundation’s programme staff, State policy eraklegal service providers, non-
governmental organisations including women’s orgations, and academics. The
fieldwork was supplemented by 80 questionnaires iaidtered by Research
Assistants from the study locations who were sfiigcteained for the field work.

% The Sri Lankan government’s military victory ovke Liberation Tigers of Tamil Eelam (LTTE) in
May 2009 marked the end of twenty-six years ofdrinternal armed conflict. Much of the fighting
took place in the North and East of the countryerehlTamils were disproportionately affected by the
violence and the ensuing underdevelopment. Seengalt. (2013)Community Mediation and Social
Harmony in Sri Lanka: A Theories in Practice Pap#ustice and Security Research Programme and
the Asia Foundation. London, p. 9. Jaffna and Balitia have been directly affected by war the
decades-long war between the Sri Lanka governmmehttee Liberation Tigers of Tamil Eelam
(LTTE). The military conflict ended in Batticaloaf@w years before it ended in 2009 in Jaffna;
Moneragala is commonly identified as a ‘southetistritt although affected by periodic LTTE attacks,
and heavily affected by Sri Lanka’s southern insction in the late nineteen eighties. Galle in the
heart of Sri Lanka’s south is an area little atelcby the direct impact of the war but a place wtzer
large number of government soldiers have their rsoamg families.
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These Research Assistants interviewed former mediaboard disputants and

provided information that helped us understandetkgeriences of participants in the
process. For the selection of disputants, we reégddbat the interviewee be female
and the overall sample to be a mix of dispute typdsch may make the sample non-
representative of wider trends). Due to the sprefacesearch sites, there were 40
guestionnaires in Sinhala and 40 in Tamil. Thisgraglso draws on primary data
from previous research by both authors where rekeVa

1.4 Limitations

First, there are 324 mediation boards in Sri Laakd this study looked at only seven
of them. This limitation was also challenged to soextent by drawing on existing
research by the authors and taking into accountbtiead perspectives of other
respondents on the boards.

Second, a maximum of two DSDs were selected fatystwhich means the findings
do not reflect the views of the whole district. Atiformation was triangulated
wherever possible with actors working across wilibétricts and with the available
literature.

Third, it is often difficult to find disputants whawere former participants in the
boards’ mediation process and largely inappropriateterview them immediately

after a dispute, for fear of affecting the outcombe questionnaires conducted with
former disputants by the local researchers ameééidhas problem to some extent but
the paper would have benefited from further in-tapterviews with the disputants.

Fourth, having open discussions with local peoplgustice issues has, at times, the
potential to create fear among interviewees thaly ttvould be singled out and

guestioned by the state or other forces and thisas limited the depth of discussion

we could have with different groups. Going througfficial channels such as local

state offices was a useful way of gaining acces$otoexample, rural development

groups, but has its own limitations since it ididiflt to know how representative the

perspectives are of the broader locality.

Table 1: Breakdown of Respondents Across All Reseeln Locations
Cohort Hours People Male Female
Mediators 8.25 67 48 19
State officials 13 28 10 18
Community organisations 10.75 41 4 37
Local people 6.5 42 4 38
Civil Society 9.3 29 22 7

B valters, C. (2013); Jayasundere, R. (20MBdiating Domestic Violence Disputes in the Comiuni
Mediation Board in Sri Lanka: Issues of Women'’s &ityiand Equity PhD Thesis. University of
Colombo. Unpublished.



Disputants (non- 7 11 1 10

guestionnaire)

Disputants (questionnaire) 60 80 0 80

INGOs 15 2 1 1

Other 2.5 11 8 3

Observation of Mediation 12.5 - - -
Total| 131.3 311 98 213

2 The Mediation Boards in Context

2.1 The Sri Lankan justice system

It is clear that women seeking a justice remedgliimur research locations are likely
to be navigating “complex legally plural landscdp&side from the formal system,
which includes services by law enforcement autlesriand the courts of law, dispute
resolution may be undertaken by local family memp&mship networks, religious
leaders, community based organisations (CBOs), N&@s counselling servicés.
Other possibilities may include local state actetgh as the Grama Niladharis,
different actors within the office of the Divisidn@ecretariat (DS), the police and the
mediation board$® There are also mechanisms that, when functionaxglicitly
focus on women'’s issues and needs, such as thei®mevelopment Officers at
the DSD level, and women’s NGOs such as Women iedNén this respect,
mediation by boards is just one of many differargraies for dispute resolution at the
local level, albeit an obligatory one for certassues.

Although there are a variety of avenues throughctvmvomen can seek redress for
grievances, in practice their choices are somelihited.® Women, in common with
many men, often face challenges in accessing @ustguch as physical distance from
justice service providers, poor infrastructure tivatibits travel, a low level of
awareness of their rights or procedural options, laigh costs, both in terms of legal
transactional costs and expenditures for travell {lnd accommodations to engage in
a formal judicial process. Women often face addaidoarriers such as restrictions on
their physical mobility, less access to informatiban men, and social and cultural
issues such as the stigma of raising a disputagbybk engaging in a public process,
which prevent them from seeking redress for grieean This is especially the case
for those issues that have specific impacts on wosweh as domestic violence.
Furthermore, the existence of different kinds otthanisms tells us little about their

16 Chopra, Tanja and Isser, Deborah. (2012). ‘Actedsistice and Legal Pluralism in Fragile States:
The Case of Women's Rightslague Journal on the Rule of La#; p. 352; IDLO. (2012)Accessing
Justice: Models Strategies and Best Practices ahéfés Empowermenp. 12.

" valters, C. (2013); Centre For Policy Alternati(&803).Informal Dispute Resolution Mechanisms
in the North East and Puttalarft.olombo.

8 There are 14,022 GN divisions which are within Z8Ds.

19 Common barriers for women accessing justice atediin a huge range of literature. See Quast, S.
(2008); Wojkowska, Ewa. (2006); Douglas, S. (2007).
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value to people: for example, as one representafivan NGO in Batticaloa argued
when discussing where women take domestic violdisgtes, “it's a bad choice and
a worse choice® Finally, it is important to recognise that thesectianisms may not

exist at all in certain areas: our research indgalifferences in local areas, for
example, between town and island areas of Jaffna.

2.2 The Ministry of Justice’s approach to mediation boads and gender
equality

From the inception of mediation boards in 1988, $neLankan Ministry of Justice’s
(MoJ) original intentions were unambiguous: to cligee court backlog by providing
an alternative to expensive and time consumingdiibn?* and to do so with an
alternative that should be quick, cheap, commuieitlyand free from politicisatiofi.

“Today”, said Justice Secretary Kamalini de Silithe core principles are still the

same™*

The Mediation Boards Act and government policy adlas the original intentions
articulated by policy makers do not include any dgrspecific references or
provisions. However, there appears to be an im@gsumption that the approach is
gender-neutral and that it would create an equatesgdor men’'s and women’s
participation as mediators and as disputants, #sas¢he space for both women and
men to enjoy equal benefits of the process. Thasvvias also been reflected in the
initial training of mediation board trainéPand in subsequent training presented by
them for nominees to boards, which did not contmy explicit gender equality
components or focus on integrating gender in aneetay.

In 2003, the MoJ (in collaboration with donor agest introduced the first
comprehensive ‘mediation skills’ manual codifyireghniques and systems that had
been widely used but not previously documenteds Tnual provided guidance for
the presentation of the five day introductory médratraining course presented to
prospective mediators. The purpose of the traimag to transfer core principles and
the practice of interest-based mediation to both titainers and mediators, most
importantly by encouraging the need “to empowerpuliants to make their own
decisions™® This training also included a “gender lens”, aifed add-on — normally
conducted during a half day of the of the five-dyning — which emphasised the
need to understand gender roles and areas of geiseimination from a gender
equality as well as a women’s equality perspective.

A consultant’s report at the time noted that despdme successes, the existing low
level of gender sensitivity (among those on medimatioards) and the limited extent

2 |nterview with Surya Women’s Organisation, Bathieg 13/03/2013.

2L Interview with Ministry of Justice Programme Asaist, Jaffna, 04/05/2013.

2 Zoysa, N. (2006). ‘Community Mediation: Law and Implementation in Sri Lankaorum of
International Development Studje3? (December), p. 223

2 |nterview with Kamalini de Silva, Justice Secrgtavlinistry of Justice. Colombo. 26/10/2012.

24 Interview with Kamalini de Silva, Justice Secrgtavlinistry of Justice.

% Mediator Trainers are MoJ staff who carry outriiag of mediators and monitoring of the function
of mediation boards.

% Ministry of Justice. (2003)raining Manual: Community Mediation Programménpublished
document. Used with permission.



of the training may have restricted this initiatssénpact’’ Since 2009, although not
a part of the usual introductory mediation skillsrcculum for mediator trainers or
trainees, the vast majority of mediators have kexkian additional two-day
‘advanced’ programme on gender issues and on gieateo address them.

2.3 Women'’s disputes at the mediation boards

Women make up 51 per cent of the population in L%mka. An evaluation of

mediation boards conducted by the MoJ and The Rsiandation (TAF) in 2011

shows women’s rates of accessing and using thecesnof Boards fell below

national population averages, with only 35% of digpts surveyed involving

women? According to the non-sex disaggregated informapoovided in the 2011

evaluation, assault was the most common type qjutks mediated, followed by
disputes over land, unpaid loans and family disputecording to our questionnaire
responses and to observations of mediation in tindydocations, the disputes for
which women most frequently access boards for tassis is similar to the data in the
MoJ/TAF evaluation.

Table 2: Breakdown of Type of Disputes and Settlenm¢ Rate in Questionnaires

Location Assault| Commercial| Family | Land | Other | Total | Settled?
Hikkaduwa 7 8 0 2 3 20 11
Kattankudy 4 3 1 2 0 10 5
Manmunai Pattu 4 5 0 1 0 10 7
Moneragala 10 3 1 1 0 15 9
Nallur 0 5 0 4 0 9 5
Siyambalanduwa 2 3 0 0 0 5 5
Velanai 1 5 2 3 0 11 8
Total 28 32 4 13 3 80 50

Through our observations and analysis of the gomséires, it is clear that these
categorisations (which are also used by mediatmrgdporting) are far more fluid
than they appear; for example, family, assaultland cases, while ostensibly about a
different issue of contention such as ownershipgiitance or a sudden fight, may
mask issues of gender-based violence. Equallg, very common for many of these
disputes to be within families (close or extended)between neighbours and not
between acquaintances and stran§&The lack of sex-disaggregated data does not

27 Jayasundere, R. (2003). Report on Community Miedi@oards. Unpublished document. Used with
permission.

% Siriwardhana, C. (2011Evaluation of the Community Mediation Boards in1Smka.Ministry of
Justice and The Asia Foundation. January 20111.p. 1

% According to the 2011 evaluation, 72 per centispdtes were between those already close in their
communities, such as neighbours (37 per centliveta(22 per cent) and immediate family members
(13 per cent). See Siriwardhana, C. (2011), p.11 .
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give an idea of the types of disputes women brmgnediation. The ambiguity in
classification makes this identification more diffit.

Land-related disputes in the study locations tocwiwomen were party along with
men were largely disputes over contested boundatisputes between two parties
claiming ownership of a single piece of land, eactoments into neighbouring land
and claims of illegal occupation by one party obthier’'s land. Commercial disputes
in which women were involved included non-repaymafibans, disagreements over
purchase payments and financial transactions betwedividuals, banking
institutions, leasing companies, small scale creglibups and civil society
organisations providing loans to the poor (spealfic targeting women). Other
disputes included issues where women had borrovedublbles (mostly jewellery)
from others (largely family members) and sold thtamraise money without the
consent of the owner.

Our research revealed that the geographical latatiadisputants and the history of
people in the area influence the kinds of dispthascome to, and are more prevalent
in, mediation boards. For example, in Nallur andaviai in Jaffna District, where the
majority of land is privately owned, there are ddesable land ownership issues
coming to boards where women either own land ompargéy to a dispute over land.
This is most likely due to the war and the resulgisplacement and resettleméhtn
Moneragala and Siyambalanduwa in the Moneragalai&jsvhere much of the land
is State-owned and granted leasehold rights umgelatv that governs State land, our
research indicated that there are fewer land déspeming to boards.

In all locations except Kattankudy in the Batti@lDistrict - where religious law
dictates that formal loans should not be tdkerthere was a considerable number of
disputes between women and lending institutionsa8k cases and family disputes
were prevalent in all areas of study, although huten they come to mediation
depends on a wide range of complex factors.

2.4 Do many women take their disputes to mediation boas?

Alongside the general issues outlined in sectidn #fom field research we have
identified four potential barriers to women bringitheir disputes to the mediation
boards: social stigma, a low level of female mexgtthe semi-private nature of
mediation and established authority structures.

First, in all field locations, despite their manyffefences, there appeared to be
considerable social barriers to women bringing rthesues to mediation boards,
particularly when it was a family matter involvidgmestic violence. Some mediators
acknowledged there were inhibiting factors but adyuhat if the problem was
‘serious enough’ women would come to the boardaisistance. For example, as one
mediator in Velanai argued, “The ladies who areceoned about respect, honour, or
esteem...they are hesitant and reluctant to combetoniediation boards...But if the
problem is persisting for a long time and she idecéd (for example an

% Fonseka, B and Raheem, M. (2011). ‘Land IssuéisdrNorthern Province: Post-War Politics,
Policy and PracticeCentre for Policy Alternative<Colombo. December 2011.

3 By law the mediation boards cannot deal with dispwhere the state is a party.

32 Observation of Kattankudy Mediation Board, Batiiea 12/05/2013.
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alcoholic beating his wife and she cannot resdlaniher own or with the assistance
of other family members) then finally she will cone the Mediation Board and
complain”3® Cultural restrictions were often explained throtigé notion of women'’s
gendered role within the household and not becatis&ck of mobility or attitudes
that prevent women from seeking outside help fablams they face. As another
mediator from Velanai stated “Ladies take up moke thousehold chores
and responsibilities. They have medical clinichost duties etc...still...if they have a
problem and have no other way of solving them they will come.®*

Our discussions with other mediators, NGOs, CBGs facus groups with women
from the communities in the study areas shows a&mmdepth understanding among
respondents about why women might not choose taogmediation boards. The
mediators’ perspectives above underestimates ttemteto which women choose not
to make public their specific justice needs. Ondliater in a mixed ethnicity area of
Batticaloa said, “to a certain extent women toker@blence due to fear of making
things public...it would create a social stigma doehe traditional customs of such
things, people would call women bitchés.th Moneragala, one member of an all-
female focus group explained that women themsedresreluctant to take family
disputes out of the home because “they have tarueto live in that home® In
Batticaloa one Muslim mediator made clear the soéleultural barriers to women
even travelling in a public space: “Even ridinguwslp bike brings social stigma here.
In Colombo they can drive cars...it's a reflectionté regional cultural and social
barriers”. *” In terms of violence against women, this undemépy is

overwhelmingly confirmed in Sri Lankan literatufe.

Second, a factor that likely prevents women frormgdo mediation boards of their
own accord could also be the very low level of flemaediators. Roughly 12% of
mediators in nation-wide mediation boards are waffiém the mediation boards we
studied, 19.7% (29 out of 147) were wonfiéihroughout our fieldwork, many male
and female mediators believed the involvement ofdie mediators helps to create a
positive comfort zone for female disputants becawgemen with problems
(especially personal, intimate, or sexual onesynteplly feel it is easier to speak with
women than men. For example, in Hikkaduwa a fenmaésliator argued that “if
women mediators are here, then women will speaiyfrdf things are hidden, then
women can bring them out”In Batticaloa, a male mediator stated that “worasm
very reluctant to talk about these issues unldssratomen are theré?”

Others were not convinced: one female mediatoreatghat even though there are
female mediators in her board, “families prevenimea [disputants] from engaging

3 Focus Group with Velanai mediators, Jaffna, 0%20%3.

¥ Focus Group with Velanai mediators, Jaffna 05/05&

3 Interview with Mosque Trustee, Manmunai Pattu tiBatoa. 30/09/2012.

% Focus Group with local people in Siyambalanduwanbtagala, 17/05/2013.
37 Interview with Mosque Trustee, Manmunai Pattu tiBatoa. 30/09/2012.

3 Jayasundere, R. (2009); Jayasundere, R. (2012).

% Siriwardhana, C. (2011).

“C This raises the question of what the constrairgsaich create such a strong gender disparity in
participation which are outside the scope of thislg.

1 Focus Group with female mediators, Hikkaduwa, &dR/03/2013.

*2Focus Group with Manmunai Pattu mediators, Bdtiea30/09/2012.
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in public forums”, even if female mediators are ilalde and involved® Equally, a
male mediator in Nallur, Jaffna, argued that “wen’tldhink that increasing the
participation of women as mediators on this boalltichange whether women come
here; cultural and social barriers prevent womemfbringing social issues into the
public forum.”* Furthermore, while full analysis of this issuevistside the scope of
this study, it should not be assumed that if gers@@sitive disputes are brought to the
boards, female board members will necessarily bedgesensitive, or willing or
capable of representing ‘women’s’ interests inggahor female disputant’s interests
specifically.

Third, mediation boards may be unable to offer lthesl of privacy that a female
disputant requires, particularly if it is a sensgtissue with considerable social stigma
attached. Most mediation sessions are conductguulic places like schools and
religious institutions; mediation sessions arerofidended and observed by members
of the parties' extended family or members of tl@mmunity; and the mediators
themselves are members of the local communiBther service providers such as the
police, counselling centres and women'’s crisis resninay provide more privacy for
handling these kinds of disputes.

Fourth, established power structures within farsilhere men have an authoritative
role over women in the family may encourage silerféer example, as detailed
during one focus group with Muslim women in Kattadk, women may only be able
to seek redress for an issue if they have the pshipport of male family membef’.

In this respect, too strong an emphasis on simghgtiaer a specific mechanism
provides a specific kind of justice can overlook flact that women often live and
survive only by keeping quiet. In this way, the adthat modifying a particular
institution’s approach (such as the mediation b®)acén tackle the deeper reasons
why women choose to stay silent on violence idyike be misleading’

Mediation boards are rarely the first place anypdiants will go to resolve their
dispute. Women'’s first point of seeking relief & more likely to be family members,
police, a government official like the Grama Niladh a Women’s Development
Officer, or a women’s NGO. Most commonly, disputa@trrive at mediation by
police referral, since many disputes brought torttaee mandatorily required by law
to go to mediation. This mandatory clause may haee differing effects: it could
push disputes back into the private sphere if woarenunable to take their disputes
to mediation; or it could encourage disputantsde the mediation boards as a route
to either resolving the dispute or eventually goingcourt. Either way, the above
barriers inform access (and perceptions of aceteshe mediation boards for women.

*3 Female mediator during focus group with ManmurstiPmediators, Batticaloa, 30/09/2012.

* Male mediator during focus group with Nallur media, Jaffna, 05/10/2012.

%> A Women’s Development Officer in Nallur to whom nyawomen take their grievances argued
“women do not reveal private matters to communigntbers. Interview with Women’s Development
Officer, Nallur, Jaffna. 04/10/2012.

“® Focus group with Islamic Women's Association fes&rch and Empowerment, Kattankudy,
Batticaloa, 13/03/2013.

“"In this respect, it is important to analyse povetationships through the silence they create, el w
as the more obvious vocal embodiments availabtuttr interviews and observations of a specific
justice mechanism. See Jackson, C. (2012). ‘Spé&xafder and Power: Beyond Testimony’.
Development and Chang43: 999-1023.



3 Women’s Experience of the Mediation Boards

To understand women’s experience of using the miediaervices of boards, we
have applied the principals and theoretical frantéwtbat guides their functioning

and the application of interest-based methods fspule resolution. As such, we
analyse our research findings through three coneépénses in mediation theory:
power between parties, neutrality and impartialitythe mediation process and the
effect of ‘culture’ on mediation. These three cquiseare useful frameworks for
exploring the use and exercise of power in relatiorwomen’s equality in the

mediation process.

3.1 Power and gender in the mediation process

Power can be conceptualised in many different vgyisig rise to different kinds of
debated® Power is central to the mediation discourse, plgya major role in both
theoretical texts and practical training guid@s-or example, Moore, examining
practical strategies for resolving conflict throughediation, quotes a succinct
definition: “power is not a characteristic of a g&m but is an attribute of a
relationship. A party’s power is directly relateal @n opponent’s power and can be
symmetrical (equal) or asymmetrical (unequalPower in mediation, according to
Moore, is “the capability of a person to modify thgtcome of a situatior™. Griffith
makes clear how seeing mediation processes thrthegkens of power is essential,
arguing that mediators should pay particular aiv@nto the specific social, cultural
and economic structures in which disputing paréies embedded to better facilitate
empowerment and equal participatfSn.

Power is also intrinsic to gender inequality. Powabalances between men and
women in relationship contexts are one main redeorisputes and conflicts and
these power imbalances are created by gender afiffes themselves. Relational
gender power imbalances often place women in mauevable situations.

Socialisation processes play a critical functioncreating ‘acceptable’ norms of
behaviour and rights for women and for men. Theesegsses often give more power
to men over women and demarcate lines of conduereviwvomen and men have
different and often unequal access to and contret pesources, whether it is in terms
of food, healthcare, skills training, credit, prdage income or, in the arena of
decision-making. Lack of access to such resouraasatso result in those with less
‘power’ being subjected to violence and intimidatiavhich could take the form of

acts of verbal, physical and sexual violations, twee in the privacy of their own

homes or in the public sphete.

*8 Mosse, D. (2005). ‘Power Relations and PovertyuRédn’, in R. Alsop (ed.)Power, Rights and
Poverty: Concepts and Connectipigashington DC and London: World Bank / DFID, 5I-8 can
be argued that one’s conception of power is it##ficted by power relations; at least, it is likétat
whichever standpoint is taken is likely to reflpetrticular disciplinary objectives.

9 Coleman, P.T. (2000). ‘Power and Conflict’, Tihe Handbook of Conflict Resolution Theory and
Practice Morton Deutsch and Peter T. Coleman(eds). JoBssg-Inc. USA.

** Moore, C.W. (2003)The Mediation Process Practical Strategies for Resg Conflict Jossey-
Bass. USA.

1 Moore, C.W. (2003).

2 Griffiths, A. (1998). ‘Mediation, Gender and Jestiin Botswana’Mediation Quarterly
15(4), p. 341.

%3 Jayasundere, R. (2009).



As we shall show through the concepts of neutraiihpartiality and culture, in the
mediation process relative power fluctuates noy malsed on the issue and the course
of the interaction but due to preconceived gentlestyped views and beliefs, often
linked to the preservation of the institutions aimmge and family.

3.2 Mediator neutrality, impartiality and creating the space to speak

Interest-based negotiation and mediation theogemeral (and as applied in the work
of the mediation boards) emphasises the importahceutrality and impartiality of
mediators* Neutrality refers to the relationship between gheties and the mediator
that is a relationship that would not lead to thémwouring one or another.
Impartiality refers to an unbiased view toward ib®ues in question or the potential
outcomes? In the first training manual used in Sri Lanka2®03 it is noted that “in
reality, there is no-one with any amount of lifepekence and learning who is
neutral.” However, the manual also proposes thatiabers can still play the ‘role of
a neutral’ in their relationship to the partiesqatso be impartial) and assist others to
deal with their conflict in a constructive mannéhis begins to show how in practice
neutrality and impartiality may not come easilymediators despite mediation skills
training.

In mediation discourse it is clear that strict agnee to neutrality and impartiality
may on occasion create oppressive situations fgputiints. A number of authors
agree that if mediators are dogmatic about beingrakeand impartial and do not
practice affirmative bias, especially where there aerious power imbalances
between disputants, they may unwittingly contribiat@infair agreementS. Previous
research by Jayasundere indicates that mediattes obnfidently articulate their
ability to balance poweY.However mediator interventions that are partiabider to
balance power may well translate into diverse prakinterpretations of neutrality,
impartiality and gender equali§.Depending on the type of mediator interventions,
they may be perceived by one or more parties tbiased, either in favour of, or
against female disputants.

In the questionnaires administered as part of audys disputants from diverse
locations rarely said that the mediators with whibrey worked were biased. They
commonly stated that the mediators “talked peabgfuithey talked calmly without
bias”, “they treated both parties equally” and Sthalked to both parties similarly®.

¥ Cobb, Sara and Rifkin, Janet. (1991). ‘Practic Raradox : Deconstructing Neutrality in
Mediation’. Law & Social Inquiry 16(16):35-62. Blackwell Publishing, USA; Astorillery. (2007).
‘Mediator Neutrality: Making Sense of Theory andétice’.Social & Legal Studiesl6(2), pp. 221—
239.

5 Moore, C. (2014, forthcoming).

% For example see Adler, Robert S. & SilversteifipEM. (2000).When David Meets Goliath:
Dealing with Power Differentials in Negotiatigrs Harv. Negot. L. Rev. 1.

57Jayasundere, R. (2013).

%8 Different treatment could involve either behavioumctions that discriminate against a party (Base
on his or her sex and gender identity) and prekienor her interests from being raised, recognised,
addressed and met; presenting, promoting or farguheir views over those of another party; or
recognising the need for and providing additiorelphto a party because they are perceived to be a
weaker or in need of assistance.

%9 For example Tamil disputant questionnaires #5 k&itand #7 commercial #8 dowry #11 loan #12
land #13 loan, Sinhala disputant questionnaireasgault #2 loan #3 assault #4 assault #5 loan #12
assault #13 land #14 assault #19 assault.



Those disputants who did feel some form of biasnditlsay it was because they were
women: respondents stated it in terms such as ‘atmdi behave authoritativel§™
“mediators did not allow me to spedkand “my view was not allowed® In one
case, a female disputant claimed that mediatorg Wiaxsed in favour of her brother
(who assaulted her) as he was connected to peoplgh political office®® In another,
mediators were perceived as biased in their eftortse partial to the less powerful as
“they took the side of the tenant” in a disputeraven-payment of house rent, “as the
tenant was poor®

Creating the space to speak

An important aspect of a mediator’'s ability to peni neutrally and to impartially
balance power is creating space for disputantspeals and be heard. Practically
speaking — in line with the interest-based methaklis-means striving to give parties
approximately an equal opportunity and time to kpead trying to build their
confidence to express themselves during the medigirocess. This principle and
practice is often expanded to allow all partiesnea and men, the chance to speak in
private with the mediators.

Many female disputants were clear about the pasgiVect of ‘space to speak’. In a
case involving assaults between multiple family rhers in Moneragala, one young
female disputant said that mediators “gave enough to tell the story”, and “they
acted kindly” which helped them “settle the disphbédore it went any furthe® At a
dispute in Velanai mediation board in Jaffna, wha&r@oman was assaulted by her
brother-in-law, the female disputant said “they gyawe an opportunity to tell all my
problems...they listened to me carefully....they talkezty calmly and inquired
patiently.”®® Across all locations, there were further similatamples of such
responses, often taking the form of statements asclsufficient time was given to
me’ and ‘I told all of my problems’

It is those who often have not had firsthand exgma@ with the mediation boards —
commonly other service providers who have met aficet! with former disputants —
who were not satisfied with the process. They apfmehave a more disparaging view
on whether women have a fair opportunity to speakshare their views. A legal aid
service provider argued that “male mediators do areate a space for women to
speak™® while a provider of village-level mediation stattdht “when women try to
be open at mediation boards, they see the reactbmeale mediators and back
down”.®® Representatives of local government and civil etycgroups also argued
that it is unclear whether “women with real issdeseven come to mediation boards

€9 Tamil disputant questionnaire #25 land.

®1 Tamil disputant questionnaire #16 dowry/land.

62 Tamil disputant questionnaire #36 loan.

83 Tamil disputant questionnaire #33 abandonment.

% Sinhala disputant questionnaire #10 land.

% Sinhala disputant questionnaire #1 assaullt.

% Tamil disputant questionnaire #10 family.

" This was repeated frequently in different formsdsponse to a question regarding mediator
behaviour.

®8 |nterview with Legal Officer, Legal Aid Commissipdaffna Court Complex, Jaffna. 08/05/2013.
% Interview with Shevon Gunaratne, Sarvodaya LegaViBes Movement, 27/02/2013.
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and have an opportunity to communicate their viégiven that more generally
“women are hampered from using mediation boardsmee social issues prevent

them from coming™

What can we hypothesise based on these contraséiwg of disputants and outsiders
to the process? Firstly, it is possible these viavesdisparaging out of preference for
their own form of dispute resolution. Secondly, man these providers may have

personally dealt with those who have had a negatkpmerience with the mediation

boards (as the next step in resolving the dispamel) therefore are unlikely to hear
positive stories. This does not devalue these adspiut makes them one-sided.
Thirdly, however, these providers (such as legdlmoviders and women’s NGOs)

are more likely to view issues through a gendes ldgran disputants, dependent on
their own training and experience. This relatea fourth issue: the views of female

disputants have to be weighed against the disputheinselves internalising gender
norms and stereotypes. While interviews with fenthéputants did not explore their

levels of gender socialisation, it is reasonablassume that their perspective of being
treated equally in mediation does not necessaglate with broader understandings
of gender equality.

Do women get treated differently?

Generally speaking, where mediators treated wonféarehtly in our study locations,
it was often linked to a sympathetic and protectattitude. Local NGOs in
Moneragala and Velanai respectively stated thatdiaters are sympathetic to
women — the mediation board is a place where satestcan be told® and that

“mediators are more humane and protective towarmisien than police. Mediators
are not necessarily gender sensitive but they ame imumane”? One male mediator
in Kattankudy specifically mentioned that “accoglito our culture, women need
help from men.* Disputants also spoke of this protective attitadeong mediators
in a positive manner, seeing such attitudes asufalbe to women disputants,
claiming, for example, “they treated me like a dateg’, “they advised me kindly to
listen to my husband” and “they were kind which vga®d for a victimised person
like me”.” It is clear that these attitudes of mediators rarely considered to be
creating unequal environments for women disputants.

Many mediators we observed tried to present andntaiai their neutrality,
impartiality and equal treatment of both men ananen — often doing so in order to
secure outcomes they perceived as positive for womby referencing that parties
are equal before the law. Mediators we interviewedle statements such as “women
have equal status in Sri Lanka and should be tlesi&and “female disputants must
be treated equally because they make the samebediuin to society as men d&”.
Some mediators specifically focused on violencarsgavomen with statements like

0 Interview with Women Development Officer, Nalldgffna. 04/10/2012.

nterview with Shevon Gunaratne, Sarvodaya Legalies Movement, 27/02/2013

"2 Focus group with female members of ‘Access toidaidletwork’, Moneragala, 13/05/2013.

" Focus group with ‘Vehilihini’, an NGO in Moneragal13/05/2013

" Focus group with Kattankudy mediators, Batticalte/03/2013.

S Tamil questionnaire #40 loan and assault, Tangktjonnaire #1 loan, Sinhala questionnaire #1
assault.

" Focus group with Hikkaduwa mediators, Galle, 022033.
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“there are laws that protect women from violencd prople must be aware of that.
You can no longer be violent towards woméhAt a mediation of a dispute relating
to an assault between a brother and sister, meslielarly informed the brother that
“violence against women is a serious offence. Yawi lose punished by a court of law
for that”.”® A similar stance was observed at a dispute betwegoman and a man in
her neighbourhood, where she complained that the eméered her house forcibly
and harassed hé&While these perspectives were not universallyiedplsee section
3.3), this shows how knowledge of gender-sensitives plays a role in the manner in
which women'’s position of power and interests aggatiated in mediation.

However, the law can also be used to maintain pamdralances. For example,
during commercial disputes the power imbalanceftienoextreme, with disputants
who are commonly very poor going up against antutgin with vast resources, legal
backing and legal understanding. One female labdtom Moneragala expressed the
view that loans had unclear terms and conditiorts that the loans were going to
“swallow us all”®® Yet our interviews with mediators predominantlyirated an

unwillingness to recognise the difficult situatiorany women were in. For example,
from discussions with mediators in different looas it is clear they know that many
women may take loans at the behest of their hushamd in the guise of maintaining
neutrality, they commonly argued that women shd@dreated as mere defaulters.

Conclusion

The performance of neutrality and impartiality po®s a form of space for different
female disputants to feel they can articulate thegrests. This is formally achieved
through the creation of the ‘space to speak’. Y&t Imediators facilitate this and the
extent to which it favours women'’s interests willdtuate depending on the issue at
hand, particularly taking into account their legabwledge. Clearly, however, how
the law is used by mediators in gender-specifiputiss is informed by cultural
norms; it is to that we now turn.

3.3 Culture and the goal of settling

While ‘culture’ is not a factor considered in th&ustural, policy and legislative
construct of the mediation boards, mediators argooBly influenced by their own
interpretations of what is culturally acceptabi®y the phraseit is a part of our

culture’ mediators convey many views, attitudes and belib&t impact on women'’s
equality®® Culture is used to define religious beliefs andcfices, the institutions of

" Focus group with Hikkaduwa mediators, Galle, 0Z2033.

8 Observation of a mediation session (name of miedidtoard withheld to maintain privacy).

9 Observation of a mediation session (name of miedidtoard withheld to maintain privacy).

8 Moneragala Focus Group with community member)3/2013. There is a considerable debate in
the literature on microcredit. David Hume, notihg tmore negative side of microcredit, has argued
“microcredit is microdebt.” See DAC Network on GendEquality. (2011). Women’s Economic
Empowerment. Issues paper. April 2011.

8L While much of the literature on mediation and utétlooks at broad behavioural patterns across
countries, this discussion is confined to mediatterpretations of culturally defined behavioudg®
and the wide functioning of communities. See WallJA., Stark, J.B., and Standifer, R.L. (2001).
‘Mediation: A Current Review and Theory Developmedournal of Conflict Resolutiqi5(3), pp.
370-391.

8 Jayasundere. (2013).



marriage and family as well as values and attituwdes/omen’s equality, all of which
come with stereotypical patriarchal values.

One NGO worker in Jaffna argued that,

They [mediators] will have some cultural stigma timeir mind. For
example, women cannot come out, children shouldargie. If they have
prejudice in their mind in will automatically comeut in their
approach...for example, if there is a family issuéneen husband and
wife, this can be a probleffi.

Mediator perspectives have a strong impact on \@réfiths explains as “popular
concepts in mediation - empowerment, individuabsteol, autonomy, own agenda -
which conform to the reality of the world peoplehabit”. 3 Often, these
interpretations reflect and reinforce power asynmiegt particularly against women,
about whom interpretations of culture often createqual conditions and situations.

The goal of ‘settling’

Mediators commonly articulate that their overalabm mediation is to settle disputes.
In line with the interest-based mediation methoddmators are aware (and often
verbally repeat) that they are not judges, thatnteeliation boards do not function
like a court of law; and that mediators have no @owo make decisions for
disputant$® However, field research commonly demonstrated thediators aim to
get disputes to a settlement of some kind, regssddé the nature of the dispute that
they are dealing with, and that settlements areidered successes, and a service to
the community by mediators. The push for settlesy@an lead to complicated and
often negative results from the perspective of byuar women.

This rests on a range of issues interpreted atut@ally appropriate mechanisms’ for
pushing for a settlement and culturally appropr@aiecomes. For example, mediators
in Velanai highlighted that,

When we have a case we explore into the matter vemidk out the
best approach. Sometimes we can settle the casmplyasising the
relationships, social values, social respect, sonest we explain how
difficult it would be if they go to the couft.

At the start of mediation sessions in majority-Bhidt areas like Siyambalanduwa or
Moneragala, and majority-Muslim areas like Kattashkun Batticaloa, mediation
sessions start with Buddhist and Islamic prayerspeetively. The values that
mediators associate with these different religiclearly play a major role in the kind
of settlements that are facilitated. In Kattankuolye male mediator stated that:

There are Quranic verses about mediation or settiemwe follow that -
one of our members is a theologist. We'll give saelgion orientated

8 Interview with representative of Jaffna SocialiBotCentre, Jaffna, 04/05/2013.

8 Griffiths, A. (1998).

% This was commonly stated by mediators at the sfartediation sessions and individual dispute
proceedings.

8 Focus group with Velanai mediators, Jaffna, 052058.
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advice with the help of him. After his advice pemphay feel relaxed.
Sometimes they be adamant — after this kind ofjialis advice they may
change their mirif

For female disputants these cultural and religioterpretations may have a specific
effect due to the way in which they frame womeroes, identities and status in
society. As highlighted previously, this tends ¢évalve around ideas of protection or
sympathy. One male mediator in Kattankudy stateel §ive advice based on religion
as it impacts on women...when we advise them base@lmion, they change their
minds” 8 while another in Hikkaduwa argued that, “accordiageligion, men have

to protect women®’

Some mediators tried to use the social stigma @trce against women to generate
outcomes they perceived as favourable to femajgeuthsits. For example, during one
dispute in Kattankudy where a brother had hit Ieses, a mediator tried to get the
brother to pay compensation by stating, “I'll gitxeu one week’s time. Think. She is
your sister. If you go to court he will cause bidtaral problems for you. Afterwards,
you will not be able to face hef®In a similar case in Kattankudy, where a man
assaulted his sister and damaged her property,l@ mediator said: "As a woman,
according to our culture, she needs your help. ieed to be helping her, but you are
against her®

Domestic violence is an area where cultural normag gome into play in mediators’
attitudes, behaviours or actions and may signiflgaaffect female disputants.
Mediators often condemned violence during our olzems, sometimes even using
knowledge of the Prevention of Domestic Violence Axr point out the criminality
and immorality of the violence.

Yet, overwhelmingly, mediators used this act tohpigs reconciliation rather than to
advise the female disputants of their rights ang tleey might best be able to pursue
them. As one mediator in Moneragala stated, “wheomes to disputes in the family,
our aim always is to keep the family togeth&rAnother in Velanai said that “we try
again and again to bring the husband and wife heget® This aligns with a point
made in a recent study on masculinities in Sri laankhich indicates how often,
when the family unit comes into the equation, tlealttral and ideological value
placed on the cohesion of the family excuses via#esnd thereby absolves men for
violence against women?

Moore makes clear how giving equal weight to thHéedent values in such a case is
certain to be damaging from the perspective of womequality:

A wife’s need and value for safety should alway$waigh an abusive
husband’s belief and value that his wife is hisspaal property and that

87 Focus group with Kattankudy mediators, Batticalt/03/2013.

8 Focus group with Kattankudy mediators, Batticalb@/03/2013.

8 Focus group with Hikkaduwa mediators, Galle, 0Z2033.

% Observation of Kattankudy mediation board (datéaleéld to protect privacy).
1 Observation of Kattankudy mediation board (datéaleéld to protect privacy).
%1 Observation of Kattankudy mediation boards (datbheld to protect privacy).
92 Focus group with Moneragala mediators, Monerada4)5/2013.

% Focus group with Velanai mediators, Jaffna, 052058.

% CARE International Sri Lanka. (2013), p. 24
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he should be able to treat her in any way he ptedsehis type of case, it
is important that one value — safety — prevailsrotree other — the
personal freedom of doing what one wafits.

There is considerable debate on the issue of damastence in mediation literature.
Whereas proponents argue that mediation offersputh resolution process that is
not as formal (and therefore as forbidding) asfohmal courts of law? opponents of
this stance argue that mediation does not offealegccess to justice to disputants,
since the nature of domestic violence places theomequal positions of power and
disadvantagé€’ Much of this comes down to whether issues of vioke against
women in the home are an issue of ‘interests’ ghts’ and the discourse around
whether such issues can (or should) be negotiated.

Our field notes from an observation of Hikkaduwadmgon board show the
complexity of negotiating issues of violence in timme:

The woman says that the man (her brother in latg)er and her family.
Mediators try to say what if they can stop him dpthat? She says that
hell never stop. He has carried on after previous
settlements. Mediators say they understand that ishealone and
vulnerable but that things could get worse if iegdo court?

There is a difficult balancing act between respecivomen’s own wishes and what
mediators may perceive as morally or practicalghti In this same case, we noted
that:

Mediators try to get them to talk. She says legatto court. Mediators
suggest putting if off for a week. The male says Wwants to
settle....mediators frequently emphasise the impoetar family to them
all [to try and get them to settle] but it won't o

Clearly, concerns about pushing for settlementaulshoot be divorced from the

reality women face. The social stigma attacheaé&vihg your husband in Sri Lanka
is certainly very real and damaging, as is the egoa weight a woman would

potentially have to bear as the head of the houdekdhat position women are in if

the family relationship breaks down will play a keje in disputes around domestic
violence, since a weak fallback position will dietahe limits of what women may
voice as a problem when they raise the issue aoseguently what they want out of
the mediation session.

Yet recognition of a mediator’s pragmatism shoutd Ime conflated with a dismissal
of women’s rights or safety. For example, one meditom Hikkaduwa argued that
“when we talk too much about women’s rights, wetigsour culture and it hampers

% Moore, C. (2003), p. 406.

% Fineman and Mykytiuk. (1994The Public Nature of Private Violendgoutledge; Cobb, S. (1997).
The domestication of violence in mediation. Law &cfety Review, 31, 3 397-440.

" Stamato, Linda. (1992). ‘Voice, Place and ProcRssearch on Gender, Negotiation and Conflict
Resolution’.Mediation Quarterly 9(4); Tishler, et al. (2004)s Domestic Violence Relevant? An
Exploratory Analysis of Couples Referred for Meidiatin Family Court Journal of Interpersonal
Violence. 19(9):1042-1062; Grillo, Trina. (1991)he Mediation Alternative: Process Dangers for
Women'.Yale Law Journal100(6): 1545-1610.

% Observation of Hikkaduwa mediation board (daténlédd to protect privacy).

% Observation of Hikkaduwa mediation board (datéédd to protect privacy).
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the social roles that women play in our societi€slh Hikkaduwa, a male mediator
stated that “domestic violence disputes are oftanal’ *°* while another claimed
“‘women are going astray in these modern days dubddnfluence of the media.
Look at the clothes they wear, they are unsuitaffeDuring an observation of
Kattankudy mediation board, one mediator pronountgml can hit only your

Wife”. 103

Conclusion

Mediators often push for a settlement during méaliabut of a desire to provide a
social service, yet that push is often underpinmgdieas about the role of women in
society that can go against those women'’s interédtde this was far from true of all

disputes observed, we found enough examples ofatoedittitudes towards violence
against women to raise considerable moral and ysaf®incerns about the

appropriateness of mediation for cases involvirgjerice against women.

4 Conclusion

4.1 Revisiting ‘informal’ justice assumptions

The mediation boards hold many similarities withealative dispute resolution

systems all over the world (often labelled ‘hybra’ ‘informal’ systems). Yet this

paper has sought to provide some nuance to a congmo@ralisation: that such a
system necessarily discriminates against womeputrresearch locations, certainly,
we observed a range of mediator attitudes and l@imawhich did not promote

women’s equality. Yet we also often saw a genuiasird to facilitate outcomes
which were perceived as beneficial for women irficift situations. This in part

seems driven by the nature of the system itselth sas the promotion (however
unattainable) of neutrality and impartiality andirked to a basic legal understanding
of gender equality. This paper therefore shows tihase working on justice reform
need to take note of the nuances of different syst@nd contexts.

4.2 Mediator power and gender equality in the mediationboards

Power relations pervade the mediation process. &Mhibader political and social
processes set the limits of those relations, théiat@ plays a crucial role in how the
process unfolds. Since mediation is about negotiaand agreement between parties,
the mediator has the power to frame agreementeriain ways. Moore argues that
the mediator’s primary task is to manage the pawkationship of the disputants and
that in unequal power relationships the mediatoy et@éempt to balance power. To
strike the balance, the mediator provides the macgspower underpinnings to the
weaker negotiator - information, advice, friendshipor reduces those of the
stronger®*

100
101
102
103

Focus Group with Hikkaduwa mediators, Galle, 022033.

Focus Group with Hikkaduwa mediators, Galle, 022033.

Focus Group with Hikkaduwa mediators, Galle, 022033.

Observation of Kattankudy mediation board (datihleéld to protect privacy).
1% Moore, C.W. (2003).
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Yet, problematically, at the mediation boards wesestded mediators acted with
strong moral authority on a number of issues. Tnesextent this is expected of them,
since they commonly hold positions of respect tglogheir age and community
service. Yet the power balance maintained by theiawer in this way may ultimately

maintain a social ordering that reflects their dvaliefs about what is appropriate in
gender relations. This is exacerbated when medigtosh for a settlement which is
tied to unequal perspectives on women’s positiosoiciety. Importantly, this issue of
power imbalance is far from exclusive to the difetr kinds of women who bring

disputes; others, both male and female, will comenediation in a fundamentally

unequal position, by virtue of class, caste, eibnand gender.

4.3 Pursuing change for women’s equality

Is the answer, then, to try and change the medidtaards’ system of mediation by
introducing further substantive and technical nefs?°> Two obvious reforms are to
increase the representation of women as mediataist@ increase the length and
regularity of gender sensitivity training for bothen and women. It is important to
note, of course, that not all women automaticatind strong gender analysis skills
with them as mediators or will, by their naturepressent and advocate for women’s
rights. This is why both “gender balancing exersisexd gender mainstreaming
activities must be two sides of the same cdffiThe former works to make the
mediation boards more representative and (thereflmally) better able to respond
effectively to a wider variety of disputes; thetéatfocuses on raising awareness of
the differences in men’'s and women’s experienced an identifying and
implementing practices that allow mediators todretespond to women’s and men’s
different justice needs.

Yet the limitations of this ‘technical’ approacheaobvious. Any approach to
improving the outcomes for women in terms of prangptwomen’s equality in the

mediation boards also needs to consider the undgrgauses of the socio-cultural
stereotypes that inform male and female mediatpdsitions. The problem, as
identified by Chopra and Bendana, is that gendequality is less a reflection of
technical procedures than of an underlying distiou of political, social and

economic powet®” While of course it is possible for both male aathéle mediators

to attempt to transcend such power in the mediapoocess — which can be
encouraged through training, sensitisation andrditye— the underlying imbalance
will ultimately remain.

For Li-on, this is because of community mediatioo8nmon focus on disputes as
problems of interpersonal communication, rathentha social conflicts, along with
its stress on ‘neutrality’ and ‘individualism®® As Felstiner and Williams hypothesise,

195 |iterature on women'’s access to justice highlightt often the approach to such justice providers
is to “fix” them, whereby reforms are introducedeo as part of an attempt to bring them in linéhwi
international human rights norms. See Chopra aset.1$2012).

1% salahub, Jennifer Erin. (2011). African Women loa Thin Blue Line: Gender-Sensitive Police
Reform in Liberia and Southern Sudan”. The Northt8dnstitute, p 4.

197 Bendafia, Alejandro and Chopra, Tanja (2013). ‘WomRights, State Centric Rule of Law, and
Legal Pluralism in SomalilandHague Journal on the Rule of Lat

108 j.on, L. (2009). ‘The Politics of Community Median: A Study of Community Mediation in
Israel’.

Conflict Resolution Quartery26(4), p. 456.



in relation to domestic violence disputes, medmationfronts the underlying causes
of violence only if they lie close to the surfaC@For those seeking to influence
change, perhaps this means the best approachnisrkoboth within and outside the
mediation boards’ structure, aiming to encouragedesb change in attitudes and
values over women’s equality in each specific cantds Chopra and Isser argue,
“for positive change to be sustained in favor ofwem’s equality and rights, it needs
to be socially embedded™ Work of this kind would aim to bridge the gap beem

“laws and institutions, on the one hand, and sodialamics and realities, on the
other.”*** This may mean the MoJ and development actors wgrkiith local

partners fighting for women’s rights, to strengttilea role they can play in their local

areat!?

4.4 Recommendations

While this broader approach could certainly hawe hbenefits, it involves a more
fundamental rethink in how women’s equality is ayjgmhed, and we are aware this is
not a simple transformation. Here, we offer twocticml recommendations for the
Ministry of Justice and their partners to considdrese reforms, obviously, are not a
panacea for eliminating discrimination against wanne the mediation process, but
they can represent modest yet important changabsdéamany vulnerable women who
use mediation.

First, there needs to be a re-consideration ofyibes of cases going to mediation and
how they should be handled. The two examples we laa® different but both have
serious ramifications. Domestic violence regulagges to mediation, commonly
under the guise of assault but also under the dmarptitle of a ‘family dispute’.
Mediators need to recognise when they are dealitigsuch disputes and understand
where and when it would be appropriate to mediatd & case. This requires basic
legal training and an awareness of other placekdrjustice chain to which women
may be able to take their case. The desire toese#ttes should not override the
fundamental rights of a victim of domestic violertoelegal recourse, should that be
their desire. Disputes over the issue of commeforhs appear less contentious but
they can and do have the considerable negativeteffeglacing women in vulnerable
positions both economically and socially. Commeneiadiation training in Sri Lanka
does not currently have a gender analysis dimeniais an essential next step.

Second, a more coherent and targeted gender stratsgfs to be implemented.
While technical reforms have their limitations, yhean be an important first step in
recognising and challenging discrimination. Curerthe MoJ has an informal

commitment to 30% of women becoming mediators aarksvtowards increasing the
nomination of women to be considered for appointna¢mediators. It may be useful
for this commitment to become formalised througlyumta system. In terms of
training and sensitisation, it seems to be mainlyuastion of resources; this may

199 This draws out what may be a useful distinctiomieen disputes and conflicts. Disputes can often
be seen as a narrower subset of actual human|,quditical, and economic conflicts. The above
dynamic is the case in Sri Lanka where there arg tanning individual land disputes, insecurity and
threats of violence which are expressions of wabaial tensions and conflicts in both war and less
war-affected areas.

10 Chopra and Isser. (2012), p. 348.

11 Chopra and Isser. (2012), p. 348.

“2|DLO. (2012), p. 22.
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mean the Sri Lankan government directing higheelkeof funding to the mediation
boards, which is justifiable given the huge numiifgpeople using the service.

4.5 Further research
Future research could be organised around fouakess:

Analysis of the effect of future gender balancing rd mainstreaming
initiatives on women's experiences of mediationf there are more female
mediators and higher levels of gender sensitisatimes it lead to more
equitable outcomes? Positive outcomes should nasbemed.

Planning, monitoring and evaluation of broader so@l work to challenge
discriminatory gender norms at the local level It is easy to say that
development programmes should be focusing on gocather than specific
systems, but what that looks like and how to maraiod evaluate such work
in a specific context is much more difficult.

Mapping and analysis of the wider justice sector athe dispute resolution
level. Understanding and analysing the ‘justice chain#l ke important in
recognising the options for women in vulnerableaions and how they may
be improved. This research could help ensure medias effectively and
practically mainstreamed into the formal and infatjustice system.

Research on ‘alternative’, ‘informal’ or ‘hybrid’ s ystems needs to take the
specificities of each system and context serioushAlternative dispute
resolution itself comes in many different formsyel®pment organisations
undertaking research and programming on such sgsteeed to fully
understand them, making recommendations based olenee rather than
purely normative goals.
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