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Acronyms

ATJ — Used to refer to The Asia Foundation’s ‘Acces3ustice’ programme
FECM - Fundacao Edukasaun Comunidade Matebian, legargahisation based in Baucau
FSSO - Fundacao Fatu Sinai Oecusse, legal aid organish#ised in Oecusse
INGO - International non-governmental organisation

LADYV - Law Against Domestic Violence

LAL — Legal aid lawyer

LBH — Legal aid organisation

NGO — Non-governmental organisation

INGO — International Non-governmental organisation

PNTL - Policia Nacional de Timor-Leste

PL — Paralegal

the Foundation/TAF — The Asia Foundation

UN — United Nations

UNTAET - United Nations Transitional Administration in Edsmor



Glossary

Adat - The Indonesian term fdisan.

Aldeia - Hamlet; smallest administrative unit in Timor-tes

Barlake - Bride price/dowry, given by grooms and their famaythe bride’s family.
Xefe de Suco - Elected head of the village.

Xefe de Aldeia - Elected head of the hamlet.

Conselho de Suco - Elected council made up of a small cross-sectibthe community,
including youth and women, which assists X&fe de Sucm his duties.

Lian Nain - Tetum term for the ‘owner of words’; a customamythority often reported to
deal with local disputes and to be in communicatiath the ancestors.

Lisan — Tetum term for localised understandings of ecansmaw, social norms, morality,
art, custom, rituals, the spiritual world, and isled legitimate community leadership and
governance. However none of these spheres shoulthderstood as separate; they overlap
and bleed into one another.

Liurai - Highest social class and hereditary politicahauty. Members of the liurai’s house
are often voted into the position Xefe de Sucim local elections.

Suco - Village consisting of a number of hamlets; secantallest administrative unit in
Timor-Leste.

Tetum - One of the two official languages of Timor-Leste

Uma lulik - Sacred houses, often also used to signify Ibeadarchies of spiritual and
political leaders.



Executive Summary

Scope and Purpose

Access to justice is widely recognised as centraduitable development and peace
in conflict-affected societies. Yet, for many, Tirdoeste’s emerging justice system
remains an area of concern.

In support of the state’s efforts to reform thetiges sector, a number of local and
international organisations work to aid the equéand swift resolution of disputes at
the district level.

These efforts are deployed within a context witiimich a variety of state and non-
state actors and institutions provide public goaatduding justice.

Although legal aid lawyers and paralegals stantheicrux of these processes little is
known about how they fulfil their role.

Nonetheless debates over their future continueh wiblicymakers variously
advocating for their integration into the statelsstice system, their outright
abolishment or something in between.

To inform these debates, this paper explores thek wb legal aid lawyers and
paralegals with respect to three issue areas; thsputes, paternity claims and
domestic violence cases.

Methodology

The paper is based on desk based research and awithsvof fieldwork in Timor-
Leste.

The first phase of the research consisted of aisabjthe existing literature on access
to justice in Timor-Leste and The Asia Foundatiant®rnal programme documents,
including training manuals and evaluations.

The second phase consisted of semi-structuredsietes and focus groups with three
legal aid organisations.

Interviews were also conducted with past and ptestaff from The Asia Foundation,
and local and international stakeholders workingotess to justice.

Key Findings

Legal aid lawyers and paralegals improve the reptasion and participation of

marginalised community members in local justice Inaetsms, and challenge
potentially harmful power imbalances and sociahmar

Their strong relationships with local authoritiesdacommunities allow them to

understand the needs of individual clients.

The term ‘mediation’ is used by legal aid lawyemnsl paralegals to refer to a range of
processes for the resolution of disputes other thasugh litigation. This includes



arbitration, negotiation and, at times, mediatiblowever legal aid lawyers and
paralegals do not always lead attempts at recatioii. Rather they often play
important advisory roles, help disputants see #mge of possible paths to justice or
accompany them in different justice mechanisms.

With respect to domestic violence cases, legallaimyers and paralegals use their
knowledge of non-state and state justice instihgido devise ‘practical hybrids’;
strategies that draw upon social horms and pracficen both institutions to fulfil
their clients’ needs.

Legal aid lawyers and paralegals perform many rb&gnd aiding the resolution of
disputes, including counselling victims, educatoagnmunities about their rights and
upholding court rulings.

Implications for Policy and Research

Stakeholders should capitalise on the monitoringitalof legal aid lawyers and
paralegals by encouraging them to collect infororaton ‘hidden’ cases that are
exclusively handled through local justice mechasism

Programmes should combine efforts to increase camiras’ awareness of available
state and local justice mechanisms with realispipraisals of the capacity of each
service.

Formalising and supporting the counselling acegtiof legal aid lawyers and
paralegals, and strengthening their linkages tallstakeholders could further protect
vulnerable groups.

Programmes should acknowledge and work with hyfyrii identify opportunities to
introduce checks and balances to protect vulnergld@ps and encourage wider
rights-based discussions.
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Legal Aid Lawyers and Paralegals: Promoting Accest® Justice and
Negotiating Hybridity in Timor-Leste

Tom Kirk!
Introduction

With the overarching goal of instituting the rulielaw, Timor-Leste’s 2002 constitution laid
the foundations for a court system, uniform acdegsistice and the right of the accused to
the assistance of a lawyefThese aims were initially supported by the peaepi® troops
and governance experts of the United Nations Ttianal Administration in East Timor
(UNTAET) that arrived following the nation’s indepgence from Indonesia in 1999.
Alongside UNTAET, various international and localganisations have also run justice
programmes in Timor-Leste. Some have looked beyanadting legislation, training the
judiciary and building state institutions, and sbutp engage non-state justice mechanisms.
The worth and direction of these efforts remaimcidy debated among local stakeholders,
development practitioners and academics.

Taking this debate as its starting point, this pgmesents the results of two months of
research on the role of paralegals (PLs) and leghllawyers (LALs) in Timor-Leste.
Through an examination of their handling of thrasectypes - land disputes, paternity claims
and domestic violence - it argues that these actsestheir local knowledge and training to
negotiate Timor-Leste’s emerging justice system.dwming so they help marginalised
community members to realise their rights, chaléetmral power imbalances and mitigate
obstacles to access to justice. Indeed, as they gipan knowledge of both local norms and
the state, PLs and LALs are uniquely placed to tstded the needs of their clients.
However, there remain many areas in which they ireqgurther training, assistance and
support to improve and institutionalise their roBuch moves may help the state increase its
presence at the sub-district level, deliver oncisstitutional commitments and embed its
institutions within popular understandings of auityoand justice, goals that are vital to
ongoing state-building efforts.

The next three sections provide background to Tiheste's experience with state building,
explore the region’s history and situate the emmgrgustice system within contemporary
debates over reform programmes in conflict-affe@ad post-colonial societies. Following

! This research paper was undertaken in supporwaler collaboration between The Asia Foundatiod tre
Justice and Security Research Programme based hbttdon School of Economics and Political Sciefdd®
collaboration is jointly funded by the United Kinga’'s Department of International Development ane Th
Asia Foundation.

% Section 16 of the Constitution of the Democrat&pRblic of Timor-Leste (RDTL 2002) states: ‘All iziéns
are equal before the law, shall exercise the saghmsrand shall be subject to the same duties'ti@e5
provides: ‘Access to courts is guaranteed to alttie defence of their legally protected rights aridrests’ and
that ‘Justice shall not be denied for insufficieebnomic means’. Section 48 provides: ‘Every citibas the
right to submit, individually or jointly with othsr petitions, complaints and claims to organs eEssignty or
any authority for the purpose of defending his er hghts, the Constitution, the law or generakigsts’.
Section 38 also contains the provision that theised have a right to a lawyer at all stages ofgedings.

% While it is hoped this research can contribut¢h® debate, it is beyond the scope of this papeotmretely
suggest how such actors may be accommodated Wittnar-Leste’s legal framework.

1



brief summaries of the research rationale and ndelbgy, the findings are discussed. The
paper concludes with recommendations for stakem®lded policymakers, and suggestions
for further research.

State Building in Timor-Leste

UNTAET officials undertook a state-building projeict Timor-Leste that has since been
described as uniqgue among experiments in tranaitiadministration. Indeed, they set to
their task without any internationally recognisemmpeting claims to authority; a position
that Chopra (2002:984) argues gave the administraft form of ‘statehood’. By
monopolising the power to approve legislation angroule decisions of a consultative
council of Timorese leaders, the top down charamftéhis statehood was secured (Richmond
and Franks 2008:188).

However, as they prepared to retreat in 1999, ladiam soldiers and militias killed some
2,000 Timorese and caused another 240,000 to fikie homes or relocate to Indonesian
West Timor (CAVR 2005). This violence marked thel e twenty five years of occupation
during which an estimated one third of the popatatvere killed and local forms of political
authority were forced underground (Kiernan 200@&fthough UNTAET was quickly joined
by a variety of bilateral and multilateral aid ages, and domestic (NGOs) and international
non-governmental organisations (INGOSs), these #igscleft few trained personnel, little
infrastructure and almost no formal institutionghmivhich to implement the state builders’
ideal of a liberal stat®.

Championed by the UN, this ideal calls for the essamonopoly on the legitimate use of
violence, the rule of law, democracy, and a buremaycable and willing to provide basic
public goods such as security and justice (Schrraidl Karohail 2009; Mac Ginty 2010).

Anything less is taken as an indicator of a ‘fragibr ‘failing’ state, which are argued to
threaten both the security of the international gamity and their own populations (Rotberg
2002; Di John 2008; Clunan and Trinkunas 2010). sThaterventionists urge the
international community to use its vast resour@esdcure peace, build liberal institutions

* It should be noted here that although no staieternational body claimed sovereignty or rightgo¥imor-
Leste (indeed Portugal had relinquished its le¢gghtto the territory in 1999), as we will see,stlloes not
imply that there were no local claims to authority. her search for empirical signifiers of UNTAET's
statehood, former head of district administrationINTEAT, Jarat Chopra (2012:984) suggests thatwrorld
Bank’s insistence on an international treaty betwiself and UNTAET for involvement in Timor-Lesge’
Local Governance and Community Empowerment Prg{@eP) proves that the transitional administraticasw
a sovereign body.

® The National Consultative Council was establismeeBecember 1999 by UNTAET REG 1999/2. Comprised
of East Timorese political and community leadetrsyas tasked with discussing UNTAET policy and athg
Sergio Vieira de Mello.

® This conclusion was reflected in Security Coufgkolution 1272 (1999).

" For Weber rational-legal authority denotes a belie the legality of enacted rules and the riglittbose
elevated to authority under such rule to issue camis’ (Weber 1978:217-220). The term ‘liberal péése
also used in many of the, mostly critical, accountscontemporary peacemaking, peace building, pest-
reconstruction, state building and developmentrditee (Duffield 2001; Pugh 2005; Fanthorpe 2006;
Richmond and Franks 2009; Petersen 2009).



and fast track development. Despite significantiaisins, such prescriptions have driven
interventions in, among others, Kosovo, Liberiagtdnistan and Somalfa.

To support these efforts and institute the ruléawaf, Timor-Leste’s troubled history dictated
that state builders sow the beginnings of a legiterstate justice system. For some, the rule
of law promotes economic development, while foreash it provides a means with which to
check the power of abusive governments, instil d@awy and enforce international human
rights norms (Tondini 2008; Desai et al 2012et whatever the rationale, most recent
interventions have aimed to realise it by buildmgransparent, state-based legal system
comprised of a police force, courts, an indepengetitiary and codified laws. Timor-Leste
was no different.

With the task of building a liberal state considete be well on its way by 2005 the UN
withdrew the majority of its military personnel. wever blue helmets returned a year later
when protests over the perceived discriminationTmhorese soldiers from the country’s
Western districts led to conflict between the poland army, and widespread communal
violence®® Following a period of stability, the UN once agaiithdrew its military presence
in 2012. Throughout these episodes a variety adrmattional aid agencies, UN advisors,
INGOs and NGOs continued to support the developroénhe state, including its justice
system'' Yet, as the next section argues, many of thesetefbverlooked the practices that
have long characterised the nation’s governaneagements.

Overlooking a History of Hybridity

Early observers criticised Timor-Leste’s patchwardkstate builders for creating a highly
centralised governance apparatus and neglectingstdutionalise political participation
below the national level or into rural districtse@ais 2001; Chopra 2002; Gorjao 2002;
Hohe 2002)? Furthermore, recent analysis argues that theyeharignored or purposely
side-lined existing local governance institutiomsd asocial norms (Richmond and Franks
2008; Boege et al 2009; Brown and Gusmao 2009;rRuctd and Mitchell 2011). For many,

8 Analysts have begun to explore the contradictiohsliberal’ peace and state-building interventioims
supposedly fragile and failed states, and to pldmam in longer-term historical perspective (Call020
Collinson et al. 2010; Goodhand and Sedra 2010hd.cind Peake 2010). For many the international
community’s recent interventions are a form of mmperialism, driven by the blending of security and
development. For an overview of this literatures kackham and Kirk (2012).

° Hence arguments that contemporary rule of law qamgning has two sides: a ‘thin’ emphasis on procedu
and equality before the law, and a ‘thick’ concésnthe promotion of human rights standards (Pdmyem
2004). For the UN’s definition and purpose of tRale of Law’ in conflict affected states sdReport of the
Secretary-General on the Rule of Law and Transitiojustice in Conflict and Post-Conflict societi@$N
2004).

2 The new mission was named the United Nations tated Mission in Timor-Leste (UNMIT).

' The UN is currently represented through variougetipment agencies overseen by a UNDP-based Residen
Coordinator.

12 The same criticism is often levied at contemporamy historical state building efforts in Afghaaist For
example see: (Barfield 2010). In the case of Tilneste, Beavais (2001:1108) argues UNTAET’s mission
began with a deep tension between its role asdhergor of Timor-Leste and its need to preparepthygulation

for democratic self-rule.



this has created a distance between the Timorese ahd society that leaves the young
nation ‘fragile’ (Mearns 2008; OECD 2011; Nixon 20World Bank 2013}>

Given these flaws, some suggest that Timor-Legteesents a missed opportunity to forge
innovative mechanisms of state-society cooperafitohe and Nixon 2003:32; Brown and

Gusmao 2009:63; Scheye 2009a:n¥8This includes supporting ‘practical hybrids’ that
accommodate both imported and existing social nqBa®th 2012:14). Indeed the idea of
hybridity is increasingly used by academics anctfgraners working on transitioning, post-

colonial and conflict affected regions to explonteractions between traditional, personal,
kin-based or clientelistic norms, and modern, ingbior rational-actor norms (Hoffman and

Kirk 2013:17-25). Given the right conditions, thasgeractions are argued to embed new
practices in existing governance structures, Iegse claims to authority and institutionalise
the provision of public goods, including justicedasecurity.

In search of these conditions, many concentraten upe so called ‘coping strategies’ of
societies affected by distant, predatory, or abstates (Hoffman and Kirk 2013:20). As in
the case of local courts jointly run by clan, reigs and business leaders in Somalia, they
show that societies often adapt existing norms nagtices to create hybrid governance
arrangements (Menkhaus 2006/7). Although such gemaents do not necessarily include
the poor, marginalised or vulnerable, they can loeenattuned with the population’s basic
needs and norms than liberal models of statefiddthus, it is argued, they can represent
contextually sensitive responses to collectiveoactproblems and should be engaged by
those seeking to improve the provision of publiod® in difficult conditions (Clunan and
Trinkunasm 2010:12; OECD 2011:25; Booth 2012:14).

Recent literature suggests that the Timorese hawmegahistory of creating practical hybrids.
For example, studies have uncovered rsugos(village or several hamlets) retained their
sense of identity under colonialism by mobilisingetect those from royal bloodlines to local
administrative positions, channelling important idems through clandestine political
structures and resolving disputes in accordanck gan (customary norms of spirituality,
economics, politics, and law) (Richmond and Mittt#011:108; Ospina and Hohe 2012;
Cummins 2013:145). While others show how post-ietelence leaders have devised a
number of strategies to fulfil both the requirenseot procedural democracy and customary
understandings of legitimate political authorityathely upon relationships to hierarchically

131t has been argued that this distance failed &#pare the population for parliamentary and presiden
elections in 2001 and 2002 respectively (Richmomdi Branks 2008:191-194). Indeed it is questionedtidr
Timorese understandings of political authority, hwitheir emphasis on hierarchies, unity, balance and
agreement, could accommodate UNTAET'S rush towprdsedural democracy (Brown and Gusmao 2009:64-
65; Cummins and Leach 2012:94).

14 Although beyond the scope of this study, the amperary use of the concept of hybridity by develepin
practitioners and academics can be understoodnaattampt to counter the assumptions of the staflity
literature, including state-centric narratives aftherity and public goods provision’ (Hoffman andrk
2013:18).

!5 Indeed, given the ambiguity of governance proceaseonflict affected and transitioning regionseagher
(2012) reminds us that analysts and practitiona@shing to interpret or work with hybridity must eiripally
investigate each locality, carefully uncovering timstitutions that enjoy legitimacy and those timaask
oppression .



ordereduma lulik (sacred houses) (Cummins and Leach 2012; SantbSiara 2012:214-
218)° The resulting practices can be understood asigahttybrids in the sense that they
stem from creative interactions between local, ek kin based and spiritual norms, and
imported governance norms.

A close reading of this literature suggests that tbsilience and adaptation of Timorese
social norms allows local leaders to accommodatd embed imported governance
arrangements. Indeed practical hybrids have pravide Timorese a measure of agency and
resistance in the face of cultural cleansing art@aitarianism. However, as the next section
will argue, the narrow focus of liberal state-builgl efforts prevented programmers from
harnessing these processes to support the credteolegitimate justice system.

Rule of Law Programming in Timor-Leste

As of 2012, Timor-Leste’s state justice system Badudges, 24 prosecutors and 22 public
defenders for a population of almost 1.2 milliorSNIP 2012). Together they service 4
district courts (Dili, Baucau, Suai and Oecusskg Court of Appeal and a mobile courts
initiative. They are instructed to use Portugueskich is spoken by around 17% of the
population, and operate within a context charasteriby multifaceted povert§.According

to the United States’ aid agency (USAID 2007:6xesathat make it to court enter a judicial
system ‘plagued by unclear procedures in the law|ear procedures in practice, and poor
outreach and public education mechanisms’. Furtbezraome of the legislation this system
uses has been ‘cut and pasted’ by internationarexfrom their own domestic laws, without
sensitivity to Timorese culture and context (Ib)d:5

Citing many of these limitations, a comprehensiwversy concluded that ‘a large part of the
population faces substantial obstacles in accesiagformal justice system’, including
‘barriers of awareness, cost, language and cultarel that ‘the majority of all disputes in the
country are resolved through customary law processal alternative dispute resolution
mechanisms’ (UNMIT 2009:18). Recent investigatialso point to interference in the
independence of the judiciary and the perceiveduimtp of some of those responsible for
violence in 1999 and 2006-2008 (UN/DPKO 2008:2; UNN009:55-58; ICG 2013:7). Yet,
in perhaps the most indicative evidence of theadist between state justice institutions and
Timorese society, a recent survey found that 86%hefpopulation continue to view local

18 For one commentator, the adaptability and resibenf Timorese culture under pressure stems frensdiial
bonds, ties of kinship and alliance networks negetl within each communityisma lulik (McWilliam 2005).
One recent study has also documented the rebuitfingna luliksin the post-independence period (Brown and
Gusmao 2009:66-68).

" Indeed, as Boege et al (2009b:n4) acknowledgmstsuch as ‘customary’ and ‘traditional’ are mislieg as
governance practices are never ‘unchangeable atid',sand always subject to external influencesthfe risk

of ‘caveatitis’, the paper’s use of these wordsarsthnds them to signify to fluid and changeabéeiices.

18 According to government figures, just under hi# population lives below the international poveimg of
USD 0.88 PPP per day (RDTL 2011:55). More generdliynor-Leste ranks 120 out of 169 on the global
Human Development Index (HDI= 0.502), placing ihimel other East Asian and Pacific countries (with a
average HDI of 0.650).



authorities Xefe de AldeiaXefe de Sucand elders) as responsible for law and order, while
just over half had heard of a court or felt ableatmess information about the state justice
system when needed (TAF 2013:20).

Observers, therefore, have repeatedly highlightedd gulf between the reality of Timor-
Leste’s state justice system and the ambition oarchitects (CSDG 2003; Grenfell 2009;
UN 2012). By way of explanation, Hohe and Nixon{2pargue that liberal state-building
efforts and a failure to understand how politicattles determine public goods provision has
left programmers blind to the justice actors anstiintions that exist at the local level.
Similarly Grenfell (2009) suggests that the intéior@al community’s narrow governance
models struggle to look beyond state institutiond do not explore how people engage with
imported notions of justice or human rights. Asault, most programmes do not work with
local justice institutions and are unable to hasnibe legitimacy and reach many of them
enjoy. Thus many conclude that mainstream ruleawf programming has ‘not made a
significant impact on access to justice in Timost.§UNDP 2007:5)° Yet, as we will see
in the next section, such criticisms are not uniguihe young state.

Legal Empowerment

Following perceived failures in contexts as diveaseAlbania, Cambodia and Sierra Leone,
many question the wisdom of mainstream rule of las@gramming in developmental
contexts (Carothers 2006; Isser 2011; Armytage ROlRey cite an unwarranted technical
focus on the drafting of complex legislation, binlgl of courts and training of legal
professionals, and argue that there is little evigethe rule of law means the same thing
across cultures, is hampered by similar barrierss @even causally connected to democracy
and economic development (Carothers 2006:19; 2Q0%56Idston 2009:38-39; Desai et al
2012:57-58Y° Instead they suggest programming should be premigen knowledge of
each society’s politics, power structures, sociad @rofessional norms, and existing non-
state justice institutions (Faundez 2000; 2009jrield 2012).

For these critics, understanding the local coneptrticularly important in countries such as
Timor-Leste where 80-90% of disputes are beliewebtéd resolved by customary or hybrid
justice arrangements, and 49% of people suggesawsethat govern their everyday lives are
made by local leaders (Wojkowska 2006:5; TAF 2038°2 Indeed, as with the coping

¥ There are notable examples of UNTAET and statécgisictors engaging customary justice mechanisms,
however, unsupported by legislation, they have ta&en place on scale, for any length of time omny
systematic manner (Mearns 2002; Hohe and Nixon 2803%7-60; McAuliffe 2008; Grenfell 2009:227-228).

2 For instance, in his influential edited volume r@hers (2006) argues that the narrow focus of stegam
rule of law practitioners stems from a theoretidishgreement over whether justice emanates frota btesed
legal institutions or from the socio-political rétanships and norms unique to each society. A bétighe
former encourages technical, top down reform pnognas centred on institutional form and quantitative
outcomes. While a belief in the latter requires auseing local value systems, accounting for entnedc
interests and understanding the production ofitegie authority.

2L The non-state or collaborative provision of pulglaods is sometimes referred to as the ‘second’ §&theye
2009b:19)



strategies discussed earlier, it is argued thairigg, sidelining or abolishing these realities
will directly affect the livelihoods of people g under limited states (Baker 2010:607).
Furthermore an undue focus on the state may leaddrpected clashes between local ideas
of justice and those imported from elsewhere (Hahé Nixon 2003:63-65). At best, these
clashes may alienate vulnerable or marginalisediggdrom the state’s justice system; at
worst, they may provide predatory actors with opynaties (Berg 2012:19; Luckham and
Kirk 2012).

Influenced by Sen’s (1999) definition of povertygademics and practitioners wishing to
avoid these outcomes increasingly argue that riilavo programming should centre on the
ability of individuals to realise their rights agdin control over the decisions that affect their
lives. For instance, Golub (2009:63), Scheye (200Bband Armytage (2012:125) urge
programmers to embrace ‘the distributive dimensodnpoverty alleviation through the
exercise of rights’ and to begin from the realitidhow everyday justice is deliverédThis
requires both taking ‘account of the political, taudl, economic, technological and other
forces that shape whether and how people can gaistey control over their lives’, and
engaging in initiatives that look beyond the lavesyyers and legal institutions of the state
(Golub 2009:63).

While this appears a tall order, programmes workiogards ‘legal empowerment’ are
exploring innovative ways to realise these goalsHR/UNDP 2008; Maru 2009; Golub
2010; Ubink 2011¥ Indeed they often engage non-state actors aritLititats to help create

a ‘rule of law culture’, introduce new legal norrard legitimise state justice institutions
(Faundez 2010; Ubink 2011:32). Fundamental for mafnyrem is a broad understanding of
access to justice as the ability to resolve disputdorums considered fair and legitimate by
all concerned parties. Thus they approach non-sta¢ehanisms as potentially vital
components for contextually sensitive and needsseed programming. As the remainder of
the paper shows, recent legal aid and paralegg@rgmumes aimed at improving access to
justice in Timor-Leste provide a rich case studgwth approaches to the rule of law.

Research Problem and Questions

Analysts argue that a number of overlapping faokd threaten Timor-Leste’s fragile peace
(Brown and Gusmao 2009; Dolven et al 2012; Carapit Jitersonke 2012; ICG 20%3).

22 Quote is from Armytage (2012).

% The term ‘legal empowerment’ first arose in a megay The Asia Foundation for the Asian Development
Bank (Golub and McQuay 2001). Also sometimes calledcond generation’ reform efforts, legal
empowerment encourages rule of law programming ribrace evolving arguments to abandon purely
economic models of development in favour of a foousopportunities, livelihoods and notions of edgyal
Legal empowerment’s main architect even calls lier tule of law to be subsumed beneath a conceorirati
justice, with the former indicating a technicalpidown concentration on courts, other legal ingtns, judges,
laws and lawyers, and the latter referring to aates focus on realising rights, fair treatment &aid results
(Golub 2009).

2 A fault line can be defined as an empirically observed or stibgdyg perceived societal (and usually more
long-term) division along which the tensions amdngdividuals and groups are structured and interasts
defined’ (Carapic and Jitersonke 2012:10).



These include tensions between the military andceppolitical leaders with roots in the
1975 civil war; those who left or stayed during thdonesian occupation; regional interests;
a small, increasingly liberal, urban elite and @mative rural majority; between families,
communities and the government over land and ressuistate and non-state governance
institutions vying for political authority; thoseegeived to enjoy impunity and favouritism
such as veterans of the resistance and the masgidarowing income disparity between
developmental hubs and those living in the couatpgripheries; and continued widespread
disenchantment with the delivery of public services

Premised on the accepted wisdom that unresolveulitdis and unfulfilled justice needs can
intensify such fault lines, foreign agencies, ING&&l NGOs continue to implement justice
reform programmes, with some adopting legal empmeet approaches.Within this latter
category, The Asia Foundation (the Foundation)Sabdsed INGO with offices in 18 Asian
countries, started implementing its Access to dasfATJ) programme in Timor-Leste in
2002. In the words of one assessor, ‘The ATJ progra identifies and seeks to address
critical unmet community justice needs, being tihevision of basic legal information and
greater access to state and non-state based jpsticesses’ (TAF 2011:6). Thus it includes
initiatives that interface directly with state istions in the capital Dili, as well as
programmes implemented through local NGOs that@m@ader society.

Although many NGOs have long deployed LALs, in 2068 Foundation supported two
local legal aid organizations (LBHSs) to introduciop Paralegal (PL) programmes. The
programmes were premised on the Foundation’s deelerstanding of justice needs in
Timor-Leste. Indeed, the Foundation produces aegasfgresearch and has worked on a
variety of programmes that give them a unique paatspe on the challenges and obstacles to
access to justic®. Thus ATJ programme staff interviewed for this papenfidently argued
that the state’s limited capacity, a heavy reliannenon-state justice mechanisms, and the
population’s limited knowledge of the state’s juastisystem provides ideal ground for
programmes supporting LALs and PLs.

LALs and PLs can be used to address a number wégssn their most conservative form,
LALs provide the poor with free or affordable legatlvice and give those unable or
unwilling to use state legal services an altermatsource of representation. This is
particularly important when state justice systeatk Iresources and when their independence
is questioned. For their part, while they ofterkléiee legal literacy of certified lawyers, PLs’
relatively minor costs and quick training can podwvia crucial bridge between the state’s
justice institutions and communities. These funi@are enhanced when PLs are recruited

% As the Timorese state has matured, these effaxts turned to a wide range of issues including:nied for
experts to build capacity in and monitor justicestitutions; civil society participation in the dtiafy of
legislation; the creation of training facilitiesdanourses for justice actors; legal education amar@ness for the
wider public; support for the victims of overlookedmes, including gender-based violence; and aawpdor
the rights of vulnerable groups including women ahiidren.

% With regard to formal justice provision, the Foatidn was one of the early funders, through USAlDefs,
of the Justice Systems Monitoring Project (JSMR}ind) back to 2001. JSMP produces regular bulieind
annual reports on the performance of the statesScpi institutions. The Foundation also producgse@dodic
survey of citizen awareness of, and attitudes tdsaboth state based and local justice provisioch=(2004;
2008; 2013).



from within the communities in which they live amark , and when they are partnered with
LBHs.2” Within Timor-Leste, the Foundation has also enagad the LBHs they support to
engage non-state justice provid&&hus LALs and PLs within their programme can &t a
mediators for certain categories of dispute ordssars to local authorities and disputants
using non-state justice mechanism&ALs and PLs compliment these roles with education
programmes designed to impart basic legal knowledwtuding information on citizens’
rights, to community members and local authorities.

Although the Foundation’s ATJ programme ended i12Qhere are indicators that the
Timorese government has, at times, seriously censit incorporating non-state justice
providers, including LALs and PLs (Wallis 2012).i3'I,s illustrated by a draft Legal Aid Bill

in 2011 that raised the possibility of the stateding LBHs (Swenson 2011); and rumours
that in 2012 the Ministry of Justice began workargan Alternative Dispute Resolution Bill
that proposes legislation certifying PLs’ rightrteediate minor disputes and receive a state
salary (TAF 2012a:33). The Agricultural Departméiats also engaged local authorities to
help manage forests and resolve land use dispu@sg¢usse (Yoder 2007). Nonetheless it is
notable that the current constitution only recogsaithe ‘norms and customs’ of Timor-Leste
and is yet to systematise the role of customargllegechanisms (DRTL 2002:2.4).

While these debates continue, there remains adatiterature on why and when LALs and
PLs refer cases to be resolved by local justicenam@isms, partake in mediations led by local
authorities, lead mediations themselves or purgigation. Although an explanation can be
found in the lack of capacity of state justice itgions, it ignores the agency and interests of
the LALs, PLs, local authorities and disputaifténdeed it is known that in cases of gender-
based violence victims and local authorities maytgutively work to keep disputes out of the
state’s justice system (Mearns 2002:41; Khan anatit3p12:46-49). Although rationales are
given for this behaviour, including economic comsations, social shame, community
harmony and mistrust of the formal system, evidaag®t available for other types of case.
Furthermore little is known about how the involverthef LALs and PLs may affect the
decisions and opportunities open to those seekistice; how, if at all, LALs and PLs are
held accountable; and whether their work undermioes authorities or the state.

Any serious attempt to incorporate LALs and PL®itlie state’s justice system must be
supported by thorough understandings of how theswsaserve their clients. There is also a
wider need to understand how their work contributeshe overall goals of state building,

including the legitimacy of the state’s justice teys. These considerations are particularly

27 Capturing this trait, Harper (2011b:38) terms sactors ‘community paralegals’.

% The Foundation continues to engage the LBH its Aflahramme supported but it no longer provides core
funding.

% Here and for the remainder of the paper, the troal authorities’ does not refer to state offlsianstead it
refers to community leaders such as Xede de AldeiaXefe de Sugd.ian Nainand elders. When referring to
state authorities the prefixes ‘state’ or ‘governthevill be used. This acknowledges that commuhégders
are just as much authorities as state represessativ

% The need for information is somewhat evidencedclnt surveys of those engaged by TAF’s legal aid
programs which shows despite 82% of clients in 28dd 65.5% of clients in 2012 feeling the differendn
non-state and state based justice processes wewglyc explained to them, the majority had theases
resolved through mediation rather than litigatidAF 2012b:16).
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important given Timor-Leste’s fault lines, growingports of marginalisation or impunity for
particular individuals and groups, and the increggiecognition that justice provision by
non-state actors is vital to the health of conflidfected and post-colonial states (ICG
2009)3' The recentness of the Foundation’s ATJ programmiryided an opportunity to

explore many of these questions.

Research Design

The paper is based on one month of desk basedreksaad two months of fieldwork in
Timor-Leste. The first phase consisted of analydighe existing literature on access to
justice in Timor-Leste and internal Foundation dueuts, including training manuals and
programme evaluations. The second phase compnisddpith, semi-structured interviews
and focus groups with three of the Foundation’snearLBHs; Fundacao Fatu Sinai Oecusse
(FSSO) in Oecusse, Fundacao Edukasaun Comunidatebista (FECM) in Baucau and
Liberta in Dili.** A sample of LALs, PLs and their clients were intewed from each LBH,
with the exception of Liberta which does not empbayalegals. Insights were also gathered
from informal chats between LBH staff and the resleers. To provide additional
perspectives, past and present AJT staff and sbédkets, including staff of victims’ support
organisations, other NGOs and legal advisors, akse@interviewed.

The LBHs were chosen for their long relationshipgwhe Foundation, their participation in
the PL programme and their geographical locatidvigh respect to the latter, Oecusse is a
predominantly rural enclave in West Timor that aeal much of the violence before 1999
and is considered by many interviewees to have besrewhat less culturally affected by the
last four decades of colonialism and conflict; althh mountainous, Baucau to the east of the
country contains Timor-Leste’'s second largest @hd was a stronghold for resistance
fighters during the Indonesian occupation; and Bilthe country’s fast growing, centrally
located, capital, home to roughly 22% of the popaiteand many state institutions. The three
research sites provide a spectrum of districts framal and isolated to peri-urban and well
connected (Carapic and Jutersonke 2012:14). Fantbrereach has a district court.

The work of LALs and PLs was explored through thcase types; land disputes, paternity
claims and domestic violence cases. They reprebBetit civic and criminal disputes.
Interviews focussed on cases and experiences ff®-22 as information on litigation rates
was available for this period to aid the triangolatof research findings.

Limitations of the study and research consideration

Access to LALs and PLs was facilitated by the Faitimh, which somewhat compromised
the final selection of participants. Furthermorethee time of the research two of the LBHs
had no funding for their PL programmes, perhapsngithose interviewed an incentive to

31 See also: ‘Impunity reigns: Little hope of justime victims of the country's conflictsThe EconomistApril
2008.http://www.economist.com/node/110164@M/04/13)
32 See Appendix. It should also be noted that FEC3#$f also cover Los Palos, Latuem, and Manatuto.
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portray their work as valuable. Similarly, as tiedestion of clients was undertaken by fixers
hired from each of the LBHSs, it is possible thabgé with positive case outcomes were
chosen. To mitigate these possibilities, identifiterns were raised during stakeholder
interviews.

Given the nature of the cases under research itinvpsrtant to protect clients and steer
interviews away from the details of violent or tnaatic incidents. Thus, only cases that had
been resolved at least twelve months earlier wectuded as potential interviewees. All
interviews were conducted by the author and arrpré¢éer, and in a language which was
familiar to the interviewees. Great care was aoptiuring the sessions to ensure participants
were not re-victimised. This included halting seassiat any indication of distress or ongoing
issues. This approach resulted in a reduced nuaflmeilected client interviews.

The identities of all participants, including sthké&lers, were anonymised. This aimed to
protect participants who wished to discuss sersittases or express personal views or
opinions on local authorities, programme staff log tvider political context. To provide a
discreet environment all interviews with clients reveconducted in the offices of the
participating LBHs. Although conducted away fromHLBtaff, it is recognised that this may
have compromised participants’ ability to be cétiof the roles played by those that handled
their cases.

Access to clients was circumscribed by their abdityt to meet the researchers, especially
for those suffering from severe economic hardsfipis was somewhat mitigated by
covering transport costs.

Research Findings

This section presents case histories that expl@estope of Timor-Leste’s LALS’ and PLs’
roles, and highlights the differences between,lzarders and obstacles to, successful dispute
resolution through state and non-state justice mm@sins. Themes such as the accountability
of LALs and PLs, their relationships with local asthte authorities, and characteristics of
justice provision in each research location are discussed. The section concludes with a
summary of LALS’ and PLs’ own thoughts on their B¥ag place with Timor-Leste’s justice
system.

Litigation, mediation and Timorese understandinfpistice

The closing evaluation report for the FoundatioA'B] programme, 2009-2012, provided
insights into case handling by the three LBHs (TAR.2a). With the exception of FECM’s
LALs, it is apparent that the LBHs mediated thetvasjority of their cases:
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Justice Period Tota | Civil Criminal |Litigation Mediation Resolved
Providers |
Case
s
FECM: 2009-10 242 | 144 98 152 90 45
LALs 2011-12 321| 220 101
2012 (first| 133
half)
FFSO: 2009-10 118 | 48 70 32 86
LALs 2011-12 122 | 16 106 3
2012 (first| 22 1 21
half -
suspended)
Liberta: 2009-10 57 29 28 30 27
LALs (began
July)
2011-12 148 | 45 103
2012 (first| 54 11 43
half)
FECM: 2009-10 517 | 268 249 62 452 197(M)
PLs (Oct-Sep)
2010-11 423 | 212 211 91 332 5(L)
177(M)
2011-12 248 | 145 103 33 215 11(L)
(Oct- 96(M)
March)
FFSO: 2009-10 325 | 279 46 3 332 209 (M)
PLs (Oct-Sep)
2010-11 316 | 302 14 2 303 1(L)
243(M)
2011-12 (3 82 80 2 66 66(M)
months -
suspended)

*Table compiled from internal documenfinal evaluation of Component One of the Acceskiitice Program
(TAF 2012a).

The high rate of mediation may be partly attriblgato the state justice system’s lack of
capacity or, as an earlier mid-term evaluation esgto the LALs and PLs lack of confidence
in bringing cases to litigation (TAF 2011:11). YEbundation staff suggested that these
factors could not account for all of the mediatiomsleed the nuances of individual cases,
preferences of different actors and contextuabfacivere all cited as potential influences on
the eventual method of resolution. Furthermore @ogne managers revealed that during the
period under investigation the LBHs were encourageadcrease their rates of litigation with
limited success. The LBHs case management systismsrade it difficult to know if cases
marked as ‘mediated’ were resolved through locsiige mechanisms or mediated by LALs
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or PLs>® These insights and knowledge gaps provided ary @uint for the field research
into the work of LALs and PLs.

Beyond the limited capacity of the courts, the omasiost often provided by participants for
avoiding litigation was that courts create ‘winnarsl losers’, and that fines or sentences can
lead to cycles of violence between disputants’ asi These findings accord with the
literature on Timorese notions of justice which gegts reconciliation and the appeasement
of the ancestors is the primary aim of local justmmechanisms, and that families are often
intimately involved in their kin’s disputes (Hoh8@3:344; Babo-Soares 2004:4).

Within Timorese culture reconciliation can be ustieod as restoring the exchange, balance
and circulation of values between individuals amdhifies. Indeed different values are
embodied in people and objects, with the centra dfial socio-cosmic structure located in
the relationship between those families that giweew - ‘wife-givers’ - and those that receive
wives - ‘wife-takers’ (Hohe and Nixon 2003:11-18)/hen societal obligations, such as
participation in customary rituals, marriage voasd the respect of property or person, are
broken, a reconciliation ceremony is required tstaee the flow of values and avoid the
misfortune, illness and, in the words of particiggan‘disunity’ that accompany the
displeasure of the ancestdfsFor most transgressions this involves the disguparties
negotiating the terms of reconciliation with the&otvement of their extended families and,
depending on the nature of the dispute, local aiite®, including elders, théian Nain
(spiritual authority) Xefe de Aldieand/orXefe de Suc® When successful an exchange of
promises, compensation and/or gifts will take plaoed a reconciliation letter will often be
signed®®

While this notion of reconciliation was argued te Ilgeneralizable across the ethno-
linguistically diverse research sites, LALs and Rdlso claimed their clients have little
knowledge of state jurisprudence and believe ruswcegarding the courts’ operations. Some
attribute this to the limited reach of rule of |@ecialisation programmes, the courts’ use of
Portuguese as main language for proceedings anetltihetance of public defenders to leave
their offices; while, for others, it is the speedhmvhich new laws are made or the lack of
previous contact with state authorities. Thus, gitlee option, most clients aim to avoid the
confusing, unfamiliar and, in some cases, frightgmrocedures of the couffsHowever it
was also reported that most understand violentegito be the purview of the state. These
findings may reflect a history of ‘indirect rule'udng which colonial authorities and the

¥ Interview with ATJ Staff.

3 When queried, the word “disunity” was argued bytipaants to better reflect their immediate comcever
inter-family violence, as opposed to social harmony

% For some, this is encompassed within the ide@abg bitj literally; laying out the matThis process involves
disputants and families coming together to talltigh differences, reach an agreement and make daments
not to let the dispute affect the wider community.

% One stakeholder claimed that recent research stgygeany more individuals were involved in the drio
restore socio-cosmic balance than suggested byuthent literature. This includes a vast numbdooél elders
and theMatan Dook(traditional doctor) who was reported to ofteniféhe background of mediations, advising
the Xefe de Sucon how to appease the ancestors. Interview wikediolder 10/06/13.

37 As discussed later, one client, having never auid with state authorities, declared that he idensd
running to the hills after he received a court suums Focus group with male clients FSSO 16/05/13.
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United Nations usually only involved themselvessarious violent crimes or disputes that
could threaten their economic interests or peach¢2003:338-339).

As will be shown, with the exception of domestiolence cases, most LALs and PLs
actively try to resolve disputes outside of codor instance, with land disputes it is the
policy of FECM and Liberta to attempt reconciliatithree times before litigation. Moreover
many clients, frustrated by court backlogs, redenaihile waiting for a hearing, so many
LBH representatives continue to attempt to medizdses even after they have been
submitted for litigatior’> However a small number of non-criminal cases pedadirectly to
court at the clients request or when LBH repredamtaeem it is necessary.

Across all research locations the most common tegamethod of contacting LBHs was
through local authorities such as tkefe deSucq a friend or relative. Indeed many clients
came to know of the work of LBHs because neighboufamily members had been helped
by them. Furthermore, as with FSSO, many intervesveust LBHs because of previous
roles as community human rights organisations @abge staff members’ belong to their
community. These findings accord with argumentd thespite urbanisation Timor-Leste
remains a society built on personal relationshipgh face-to-face interactions within a
limited social circle providing the main avenue safcial support (Carapic and Jutersonke
2012:3, 24-25). With this in mind, it was notablat the ratio of LALs and PLs tsucs
differed among locations. For example, FSSO, wlsiehves a rural population, is able to
deploy one PL for every twsuca, while Liberta’s LALs, who serve a peri-urbanarare
often responsible for fifteen or moseica (although the term indicates a village, it idl sti
used to describe urban neighbourhoods).

For many observers of plural legal systems, a pynudbjection to supporting non-state

mechanisms is the scope for “forum shopping”; th&cfice of disputants ignoring justice

mechanisms that provide them with unfavourable amuts and taking cases elsewhere
(Benda-Beckmann and Benda-Beckmann 2006). Evidenggests that forum shopping

often allows the wealthy and connected to enjoyaathges over their rivals. In some

contexts, the powerful may even use their mobilitysystematically marginalise particular

social groups. Indeed while it is arguable tharadgal marketization of dispute resolution
mechanisms can offer disputants alternative lieglh strategies, encourage healthy
competition between justice providers and insfidran of democratisation from below, it can

also solidify exclusionary practices from abovek@&t 2006; Faundez 2010).

In the case of Timor-Leste, however, LALs and Pigua that only the very wealthy prefer
to go straight to courts where they can afford dvetepresentation or pay fines to avoid
community sanctions. Instead across the reseateh thiey described an informal, yet strict,
hierarchy of justice mechanisms. It begins withemjpts at resolutions between the
disputants’ families, often involving localian Nairs; failing this cases may be brought
before theXefe de Aldeiar theXefe deSucg and finally to court® As disputants move up

¥ Interview Liberta 28/05/13.
% For cases, particularly those involving disputesdeen communities or when local authorities wat®lved
in the dispute, sub-district or district coordinataould act as mediators.
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the hierarchy it is usual for all those involvedfte stage before — including family members,
local authorities, members of tl®nselho de Sucvillage council), the Policia Nacional de
Timor-Leste (PNTL), and/or local stakeholders sashrepresentatives of women'’s shelters —
to move with them and attend subsequent attemptssaiution’’ Given the practice of
paying ‘cigarette money’ to local authorities, rectiation ceremonies that require food and
drink for all those involved, and the expense aivéd, including missing a day’s work,
interviewees suggested the majority of their cBe(ite. the poor) are reluctant to forum
shop™

It was reportedly common for several attempts abltgion to occur in each forum before
changing mechanism. Repeated attempts at onevievelalso argued to allow a ‘cooling-off
period’ in which feuding disputants might rethimicompatible positions and new evidence
emerge®? Indeed it was considered rare for disputes tohreaairt unless they turned violent
or, as with domestic violence, were legally a peibime. Thus the main alternative for those
using local justice mechanisms is to exit and altbes LAL and PL to mediate their case.
Even then, it is argued, local authorities oftemtocue to be present at LBH-led processes
and play a central role in any resulting recontidia However to understand when and why
different mechanisms are tried, the paper now tfeeamines the three case types studied.

Land disputes

A survey in 2008 found that 10 per cent of housghdlad experienced land-related disputes
in the preceding year (WB 2010:1). Of these, 40geert resulted in property damage and 10
per cent in personal injury. Although small in nienbsome commentators argue that
unresolved disputes over access to, and ownershilara contributed to the violence in
2006 (Harrington 2007; Carapic and Jutersonke 20@dged, for many, the intensity of land
disputes reflects Timor-Leste’s history of displaeats, forced relocations, military
occupation and conflicts over resouré®én part owing to this history, few Timorese have
certificates of ownership and most claims to laaly on oral histories and/or customary
practices. Furthermore, while the Timorese generélhour land titling schemes, the
majority of disputants continue to turn to non-statstice mechanisms (WB 2010a:3; ICG
2012:33-34%*

In support of this depiction, LALs and PLs handlilagd disputes across all three studied
districts highlighted the necessity of close coafien with local authorities. They suggested
that although clients approach them when frustraétedbcal justice mechanisms, they still

0 An elected body headed by tHefe de Suganembers of th€onselho de Sucmclude each of the elected
Xefes de Aldeian thesucoarea, one elder, two women'’s representatives,t@adyouth representatives, with
the latter including one man and one woman (CummintsLeach 2012:95).

*I However it should be noted that in one case aichiegued that her recourse to court was designeddid
paying the cigarette money. Focus Group with woriemts Liberta 29/05/13.

“2 Interview Liberta 28/05/13 and Interview FSSO B71(3.

*3 For a recent perspective: ‘Land disputes a coimtnoause of violence in Timor-Lesté&ast Timor Law and
Justice BulletinJune 2012http://easttimorlegal.blogspot.co.uk/2012/09/lamghdtes-continuing-cause-of.html
(15/08/13)

4 For instance, with respect to land disputes witbtaer household, the majority of those that piied in
the World Bank’s survey would prefer to take ttegses to local authorities (WB 2010b:5)
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resolve most land disputes outside of court andh whte use oflisan*> However this
considerably complicates the resolution of langulies. For instancdisan's reported use
within land disputes in Oecussse differed fromuge in Baucau; in the formdisan means
oral testimonies of land use by local elders, wimlghe latter it refers to sacred boundary
markers such as old trees. Furthermore in nsalcpsthe use ofisan is complicated by local
authorities’ vested interests in the outcomes gksa Accordingly, in both districts LBH
staff work closely with local authorities to estiahl local customary practice, economic
relations and lineage lines.

Despite clients’ frustrations with local mechanismisterviewed LALs and PLs admit
preferring to act as advisors during reconciliatettempts led by local authorities. They
argued that the propensity for land disputes to tiolent, the scarcity of physical evidence
of ownership, and the long waits for cases to bardhen court discourages them from
mediating disputes themselves or recommendingatitg. Indeed the zero sum outcomes
common to court rulings for land disputes are widmnsidered to increase the potential for
violence. This claim is understandable when itasognised that most Timorese remain
dependent on subsistence farming for their basdsie

Discussing obstacles to litigation, intervieweeguad that judges often do not show up to
hearings or adjourn on minor procedural infractiofisey even reportedly dismiss cases on
the grounds that the public defender’s office stattempt further local settlements before
referring them to a judge. These practices addh® dlready significant economic and
logistical challenges attending court presentslients with little money and/or from rural
areas'® When advising local authorities, LBH staff expkihthat reconciliations are often
only reached after they inform those involved aésih practices and that the courts would
likely delay a case’s resolution by one to five rgedndeed, sharing information about the
state justice system’s slow pace is often citech ggimary tool for unlocking stale local
disputes’’

In contrast to the court’s rulings, LALs and PLggested that they regularly devise unique
settlements to peacefully reconcile parties. Twsesadllustrate this: in the first, a contested
plot of land was simply split between the quarngjlparties; while in the second, a squatter,
citing the constitution’s right to housing to jugthis occupancy, was given compensation in
return for moving out of a properf§. Although by Western values it is strange for the
property owner to compensate the squatter, uponnigethe advice of the LAL the property

owner reasoned that taking the squatter to courldvoreate further expenses for both
parties. Indeed it was argued that because thettsguaccupied the house during the

confusion of 1999’s independence, it would likegvk required a lengthy court case to piece
together evidence against him. Thus, given thdditioins of the state’s justice system and the
inability of local authorities to enforce zero sumiings of the type common to courts,

“5When speaking dfsan, most research participants from Oecusse usedtmésian terradat

“% Interview with Stakeholder 09/05/13.

*" However one LAL argued that compared to PLs higlléraining made him better able to explain theli
outcomes of different paths to justice. Perhapegeising such limitations, PLs reported they oftafi on the
assistance of LALs to help with difficult casegeliview FECM 24/05/13.

*8 Interview FECM 21/05/13 and interview Liberta 25/03.
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compensating the squatter can be understood asgmnptic solution. Summing up the

advantages of adopting participatory, case-by-emskcontextually sensitive approaches to
land disputes such as these, one interviewee remhdhat while local justice mechanisms,
LALs and PLs ‘use the clients to resolve disputies,courts use the law?.

Regardless of the relative speed and flexibilitylmfal justice mechanisms, interviewees
reported a number of significant obstacles to ss&foé resolutions. Most common are cases
in which one party will simply not turn up to metioams, or threats of violence prevent

witnesses from providing testimonies. Mediation® @so be disrupted by shouting or

heckling. In an attempt to mitigate such situatikAd s and PLs occasionally involve the

PNTL in mediations or request families not to atteHowever both avenues require careful
negotiation on the part of LBH staff, with many wiag violence as a sign to proceed to
court.

Difficulties are also reported to arise during tngerpretation of local customs and oral
histories. In an illustrative case a family claintbéir grandmother had lent land to another
family three generations earligtin return, they arguelisan obliged the borrowers to gift
items (food, wine, necklaces, swords) to the legdamily during life ceremonies (births,
deaths, marriages) as a way of maintaining theosomsmic balance. Although respected for
several generations, the lending family claimedlbeowers had recently reneged on their
obligations. In response they requested the reitithe land upon which the borrowers had
recently built a house. Denying such customs ettst,borrowers refused to return the land
and challenged the lending family to prove theirnevghip. Unable to resolve the case
through local mechanisms, the PL advised the di¢mtgo to court where it now awaits
hearing.

Such cases support interviewees’ suggestions twile do not necessarily attribute weight
to lisan's ability to guarantee a fair outcome or hold &rto their obligations. Indeed when
asked if they put more faith iisan than the courts to secure satisfactory resolutioegher
LBH staff nor their clients felt that the uselisian guaranteed truthful testimonies. Moreover
distinguishing between the present era and thttediurai (kings), in which local authorities
were argued to be feared)Xafe de Sucsuggested successful reconciliations mainly depend
on the personalities of the disputaritsAt the same time it was argued that local
interpretations and expectations of incompleteuaroured state laws (it was well known that
several land laws and titing schemes were beingsidered by legislators or trialled in
different areas) can complicate the resolutionasies outside of court (ICG 2013:32). Indeed
a Xefe de Sucsuggested that the notion of people owning landnottlashed with local
beliefs that land belongs to individulilik.>? LALs and PLs, therefore, have to approach
each dispute on its own merits and cannot blindly on either system to help them elicit
truthful testimonies and reach locally legitimateanciliations.

** Interview FECM 20/05/13.
0 Although the majority of Timor-Leste’s communitiese patrilineal some, such as Bunaq in Bobonaro
district, operate matrilineal social structuresfiba and Hohe 2002:17).
51 i
Ibid.
*2 InterviewXefe de Suc@1/05/13.
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Client focus groups suggested local authoritiegluging Xefe de Sucs, sub-district
administrators and PNTL officers, commonly frustra case’s progress through different
justice mechanisnts.For example, one client suspected that becausagported a different
political party to hisXefe de Suctis case was repeatedly stalled at the local lawvel
subsequently thrown out of court. There were alsggsstions that some local authorities
interfered in ongoing court cases between the stadelocal communities in order to derive
rents from any compensation that may arise. It avgeed that such practices are a reflection
of the combative and underhand culture of natidexagl politics® Indeed one focus group
highlighted the perceived impunity of national editand argued that their manipulation of
democratic principles shapes local authoritiestuates® Such perceptions are indicative of
both land disputes’ connection to the state’s caionlegitimacy and wider issues of stability.

The possibility of political interference aside, HBstaff from more developed Baucau and
Dili argued that decisions reached in court arelibigy, whereas those made through local
authorities are easily broken. Furthermore theygestpd that educated Timorese
increasingly believe the courts to be impartiale Tdenerality of these opinions, however,
should be considered against evidence from a rexnaney that found educational levels
have no significant bearing on respondents’ confidein the formal justice system (TAF

2013:44). Thus they may simply reflect the viewsLéLs and PLs that often belong to a

growing, mainly urban, middle class.

Paternity claims

Across all research sites, the handling of patgmiisputes was considered to be a private
matter, to be dealt with at the family level. Thesigle for privacy accords with social norms

that confer shame upon and, in some cases, ostracisien who have children outside of

stable relationships (TAF 2012c¢:8-10). At the saime, however, interviewed stakeholders

suggested that paternity claims require consideradf the economic future of the mother

and child, and accounting for the possible inflleent domestic violence or other types of

abuse. Thus tensions between prevailing social s@ma power imbalances make resolving
paternity cases particularly sensitive for LALs &Mds.

The managers of FSSO and Liberta both deal witligh humber of paternity cases, the
majority of which are resolved outside of the cewith localLian Nairs or Xefe deSucs

leading the efforts. To keep them discrete, casessaid to be brought to LBHs through
members of the disputants’ families or Xefe deSuco It was also suggested that by holding
mediations in the offices of LBHs clients couldol® the dispute away from the rest of the
community. Furthermore LALs and PLs reported thamen, who are often not allowed to

>3 Focus group with male clients FECM 23/05/13.

** Alongside a number of high profile corruption casene stakeholder argued that the governmentsipesof
mass evictions was much talked about and reseegspecially in Dili where people had recently belraied
from land to build additional shopping centres.cAé®e — ‘Mass executive evictions in Dili as goveent plans
airport extension’.  East Timor Law and Justice Bulletin, May 2013.
http://easttimorlegal.blogspot.co.uk/2013/05/masgseative-evictions-in-dili-as.htnm{{13/08/13)

% Focus group with male clients FECM 23/05/13.
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speak with local justice mechanisms, find the efi@ neutral ground within which to voice
their opinions and interests.

Alongside privacy, LBH staffs’ preference for rasixdn at the level of the family or through
local justice mechanisms was attributed to the tyge compensation reconciliation
ceremonies could confer. It was argued that a esiagbstantial payment which often can be
converted into lasting incomes is important for veemwho are often economically
dependent on male family members. In one examp¢e pghyment took the form of four
buffaloes, while in another it consisted of a ptft land>’ Such compensations were
compared to the inability of the courts to forcdetelants to turn up to hearings or enforce
regular child maintenance paymeritsndeed clients argued the presence of local aitigmr
and PLs during mediations could persuade men tiedhy reconciliation agreemenits.

As with land disputes, a common method used by Lahg PLs to unlock cases which have
stalled is to communicate to clients the likely sequences of the state’s involvement. On
the one hand, it can be suggested to clients tieatdurts find it difficult to refute paternity
claims without DNA evidence. While on the othegyhmay be reminded that taking cases to
court would make the matter public and shame thecemed families. Such methods
highlight the difficulties of addressing paterndgses through a state justice system with little
capacity to respect community social norms. Furntluge they raise the possibility that
women may feel trapped within the local arena.

However, one way in which LALs and PLs argued ttaty help to address the needs of
women is through their ability to give them a forumwhich to speak freely, particularly
when males try to silence them through intimidatibarthermore it was universally noted
that when LBH staff uncover violence towards theneo they have a duty to report those
involved and to register the incident as a crimaisTdetection and referral ability is
invaluable as paternity cases often involve an efdrof social stigma and/or hidden physical
or sexual abuse; factors which can keep women tbizkelestructive relationship®Regular
communication between LBHs and the PNTL can aldp peevent violence between the
disputants’ families. This consideration is undersd by a client focus group in which a
participant claimed she was considering encouragergorothers to harm the alleged father.
By her own admission, LBH Liberta’s timely inclusi@f the PNTL in mediations avoided
violence®

As explained by several interviewees, the usuateonof local authorities and judges when
dealing with paternity cases is keeping the mattate, imposing fines and, where possible,
keeping the family unit together. However, as wagiad by a LAL, during paternity cases

%% Interview Liberta 28/05/13.

> Interviews FSSO 13/05/13 and 15/05/13.

%8 iberta’s policy is not to mediate cases themselwet to let local authorities lead.

%9 Focus group with women clients FSSO 15/05/13.

% When TAF piloted a DNA testing programme over 2QPlthe high number of negative results with no
further accusations by the mother led some to sigtheat incest may be more prevalent than believed.
Interview with Stakeholder 05/07/13. During the ksmuof the research a number of NGOs releasedoat iapo
incest and attempted to promote a national dialaguéhe subject.

®1 Focus Group with women clients Liberta 29/05/13.
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‘we should be talking about the baby’ above andobedyany concerns of privacy and family
unity.®? Thus LBH staff members often encourage local aitths and judges to consider the
long term welfare of the child. Alongside the terofsreconciliation payments, this often
involves broaching the idea of an amicable splitpoeventing further contact between
disputants. As argued by interviewees, avoidingcti@atory marriages can be the preferred
option for cases in which young men, unpreparedhferesponsibility of bringing up a child,
are the father. Using a subtler method, one LALcdeed how when local authorities will
not address the welfare of the child directly hawdr up reconciliation letters that do and
works to get those involved in the case to sigmtfieA further way in which LALs and PLs
may secure the welfare of the child is by directiagonciliation payments to the mother, as
opposed to the widespread practice of giving therhar family®* Directly and indirectly,
therefore, LALs and PLs use their relationshipswiistice providers to secure the welfare of
children and, in some instances, challenge potgntiarmful social norm§>

Domestic violence cases

The 2010 Law Against Domestic Violence (LADV) stigies that it is a public crime that
must be reported to state authorities and purshexligh the courts (DRTL 2016j.This
prevents LBH staff from overseeing local justicechmmnisms dealing with incidents or
leading mediations themselV&sNonetheless the research revealed that in mangnices
LBH staff play important roles in addressing thed® of victims and the eventual resolution
of cases. To understand why, it is necessary tgpgnaw authorities treat domestic violence
and the socio-economic condition of Timorese women.

A survey from 2009-2010 found that 28 per centriéiviewed women had experienced
violence in the preceding 12 months, and of thos¢ were married, 74 per cent claimed a
husband or partner was involved (NSD et al 2010:228t only 24 per cent of women
reported incidents to authorities and the vast ritgjof cases are believed to be dealt with at
the family level or resolved through non-stateigesinechanisms. In recent years, however,
the state has used a mix of legislation, infrastmecand civil society support to address the
high rate of domestic violence and make victimsdsgea priority. Indeed, the LADV was
followed in 2012 by the National Action Plan on @enBased Violenc It outlines the

®2 |nterview FECM 23/05/13.

%3 |bid.

* Interview FSSO 13/05/13.

% In an extreme and localised example of norm chgitey, a LAL from Liberta recounted how repeated
paternity claims made them aware ofwcowithin which a large number of families were piging their
daughters. Following educational programmes led.ibgrta the LAL claimed this practice has now stegp
Interview Liberta 28/05/13.

% The LADV defines domestic violence as ‘any acsequence of acts committed within a family contesith
or without cohabitation, by a family member agaisy other member of that family ... which resultedmay
result, in physical, sexual or psychological infgrior suffering, economic abuse, including thresatsh as
intimidating acts, bodily harm, aggression, coenctmarassment, or deprivation of freedom’ (DRTL @01

67 Before this judges routinely prosecuted domesiidence cases as semi-public crimes which can bely
charged following complaint of the victim (TAF 20h0te 2).

% See; ‘Adoption of the National Action Plan on Gen@ased Violence by the Council of MinisterEast
Timor Law and Justice Bulletifune 2012http://easttimorlegal.blogspot.co.uk/2012/06/admpibf-national-
action-plan-on.htm{16/08/13)
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responsibilities of different sectors of the goveemt and the role of civil society in
addressing gender-based violence through prevemnironision of services, prosecution and
coordination. Although such efforts have increagenumber of cases reaching the courts,
there is little information on the proportion otdbincidents they represent or how cases are
handled (UNDP 2013:1).

Nonetheless a growing body of studies explore Taserattitudes towards domestic violence
and needs of victims (Khan and Hyati 2012; TAF 2)12hey depict a culture in which
women are often blamed for causing domestic vi@gehave little voice during the handling
of incidents, and suffer from a lack of enforcemehtdecisions by justice bodies (Kovar
2012:8; Swaine 2003:note5%) Furthermore, evidence suggests that many womeainem
unaware of their rights, live in communities thitge family unity above their protection and
consider all but serious harm as an private méat&F 2012c:11-14).

These cultural factors are compounded by the perdadiependence of most women on their
male family members. This dependence encompasgbhswmonen’s basic livelihoods and
their voice in social arenas, including local jostimechanisms. As touched upon earlier,
women are central to the exchange and flow of \&lnelimorese society, especially upon
marriage when they become a member of a ‘wife-gikfamily.”® At this time women
usually exchange dependency upon their own farfalya dependency on their husband and
his family.”* This shift in responsibility and values is symbeti by the families’ exchange of
bride-gifts, with the groom’s family usually givirgubstantially costlier gift§ Thus for the
majority of Timorese women, who receive less edanathan men, are employed at much
lower rates, and marry at an early age, familiescantral to their welfare.

As with paternity cases, women that report domesttence to state authorities risk being
ostracised. Thus, victim’s families often encouréigem to resolve cases at the family level
or through local justice mechanisms (TAF 2012c:43-For many Timorese this not only
keeps the matter private, but also ensures womenotldose the support networks their
husband’s families provid€.Nonetheless the LADV requires LBH representatigerotify
the PNTL of domestic violence cases, at which paivég suspect is usually detained,
testimonies are collected begins and the incideobimes a public mattét Thus, confronted

% Despite this, it is notable that a survey condiliine2008 reported 45% of police officers pointeddlomestic
violence as the most serious security probleméir tommunity (Chinn and Everett 2008).

" Some commentators suggest Timorese social nomnsaarincompatible with notions of women’s rightsia
gender equality (Woon 2012:48). Indeed one intevge argued that the centrality of the smooth exgbaof
values and women'’s roles as child bearers may geoai fruitful place to begin conversations arousddgr
violence and equality. Interview with StakeholdérQb/13.

" Although there are Timorese communities in whisé groom joins the bride’s family, this descriptiaiers

to the far more common practice of ‘marrying-outwhich the bride joins the groom’s family.

2 Although there are several types of bride-gift® most important and expensive for married-ouptEsiis
usuallybarlake (bride price) which is negotiated between the families before the marriage and goes to the
bride’s family.

3 Interview FSSO 13/05/13. Further research is neexplore what responsibility and support, if any,
women'’s biological families offer after marriage.

" However interviewees also reported several ingmmehen the PNTL and/or the public prosecutoriceff
would send cases back to communities for resolwtidhe local level. As another research reportshiggested,
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by the dependency of their clients, the work of Isfdnd PLs often extends beyond bringing
the case to court.

During initial meetings, LBH staff and stakeholderfen have to explain the LADV to
victims. This includes informing them that they woah have their cases resolved through
family or local justice mechanisms. Participantguad this can be particularly difficult for
victims as they fear protracted court processgaibsentences will cause the community to
ostracise them or husbands to pursue divorce. Madsy resent that they have to seek
protection with distant relatives or spend up tgear in secure women’s shelters while they
wait for a hearing. The difficulties for women catigpetween their basic needs, culture and
the requirements of the law were summed up by # stamber at a women’s shelter;
‘victims become victims of the law®

However, examining the perceived positives, bothHLd&aff and their clients argued that the
LADV’s reporting obligations prevent victims’ culial beliefs, fears and intimidation from
keeping cases from being tried. Indeed it was sstggethe LADV gives LBH staff a tool
with which to challenge the widespread notion thamnestic violence is a hon-serious every
day, ‘spoon and plate’, problem and transfers nesibdity for reporting away from
victims.”® Although they do not prevent victims from changitigeir statements or
downplaying the severity of the incident followipgessure, reporting obligations provide
those building a case with additional, third paeyidence.

Some LBH staff also argued the LADV has made dsions and debate around domestic
violence within communities easier. This includesmmunities’ reporting of domestic
violence incidents, which are usually uncoveredrdutALs’ and PLSs’ visits tosucs or
brought to their attention by family members ordbauthorities. One PL even suggested that
women increasingly approach him armed with knowded{) their rights before consulting
local authorities.” Furthermore some participants argued that locticgities in areas with
LALs or PLs understand that they can no longerlvesdomestic violence cases themselves
and must involve LBHSs or the state.

Many compare this attitude to the era before thdVAn which local authorities would

routinely dismiss domestic violence as a family terabr, in some instances, charge women
for referrals to state authorities and social s&s4i® The latter practice was attributed to
local authorities’ fears that they are losing iefiee and ‘cigarette money’ to the state and
NGOs. However the presence of skilful LBH staftommunities can challenge these beliefs
and give local authorities’ a reporting role throughich they can continue to fulfil their

leadership obligations. Indeed, interviewed LBHffstdten emphasised the close working
relationship between themselves and local autlesritwith one PL even sharing that his

the experiences of women who do not take their taighe state’s justice system requires furtherdaggion
(TAF 2012c:12).

S Interview with Stakeholder 24/05/13.

" Interview FECM 20/05/13. The use of the term ‘spamnd plate’ highlights the difficulty of introdumg
foreign terms such as ‘domestic violence’ into sties that do not attached the same connotatiothe tact.

" Interview FSSO 15/05/13.

8 For further evidence of this practice see TAF @014)
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communities endearingly refer to him as teacoPL’.”® This suggests that LBH staff can
become part of theucds justice system in a non-obtrusive and compleamgnianner.

LALs and PLs argued that it has traditionally beery difficult to sensitively pursue
domestic violence cases, especially when the dmlemf testimonies would take place
through local authorities. For example, one FS&(@ stember highlighted the difficulty of a
victim revealing in front of community members tisdie is beaten for refusing to have sex
with her husban& By contrast, LALs and PLs explained how, due te thADV,
contemporary evidence collection is often carriatwith their help and the support of staff
from local women'’s shelters or the Vulnerable Pessonit (VPU) in the PNTE! Moreover

it can occur in private locations, allowing basiacts to be established and support
mechanisms to be mobilised to address victims’ sieBdch changes were also attributed to
the working relationships the LADV has encouragediwieen state and non-state
stakeholders such as women'’s shelters, LBHs arah@ations focussed on the rehabilitation
of victims.

LALs and PLs also play an important role in explagnstate justice procedures to victims
and sentences to perpetrators. Accordingly thegnadiccompany clients to meetings with the
police or public defenders, in some cases evemdittg court sessions. This can be
particularly important to those who are illiteratedo not speak Portuguese. For example, a
client revealed how a LAL explained to him the plolesoutcomes of his trial for hitting his
wife.®? He revealed that prior to the meeting with the LiA& had considered running away
because he could not read the court's summons lattd had never encountered state
authorities before. This explanatory role oftereexis to challenging clients’ misconceptions
regarding state law and cultural practices. Foramse, an LAL recounted explaining to his
client that not only may he not beat his wife bessashe does not want him to take additional
wives, but also that, while not illegal, TimoresedaCatholic custom does not encourage
polygamy®® Indeed the client was surprised to learn thatthet was only interested in the
former aspect of his case.

Interviews revealed that LALs and PLs often playrendhan an explanatory role in
sentencing. For example, they can assist cliensibmnit reconciliation letters to persuade
judges to give a suspended sentence or fine, altpwhe offender to return to his family
(prison sentences of less than 3 years can bersisgpdor between 1-5 years, provided the
perpetrator does not commit any further criffeuspension is granted on a conditional
basis, which typically involves disputants perfangia reconciliation ceremony to which
local authorities are invited, the perpetrator ps@ms to change and, to symbolise the

" bid.

% Interview FSSO 17/05/13.

8 The Vulnerable Persons Unit (VPU) was created 0012by the United Nations Police and the PNTL.
Mandated to investigate incidents and support migtithe VPU has jurisdiction over rape, attemptaspoer
domestic violence, child abuse, child neglect, mgpersons, and sexual harassment.

82 Focus group with male clients FSSO 16/05/13.

8 1t should be noted that this is not strictly trpelygamy has long been a facet of Timorese culiMartins
and Kendall 2002).

8 Recent research approaches suspended sentenices vigw to what the courts can do to safeguard @om
(UNDP 2013).
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restoration of the flow of values, gifts are exapeah. Afterwards the LBH representative will
often assist the couple to draft a letter explariime terms of the reconciliation agreement to
the court. This letter is signed by all involvedrtpss, including the couple’s extended
families and local authorities. However, so asdbese to the LADV, most LALs and PLs
stressed that they do not have any involvemenhénréconciliation ceremony nor do they
sign the letter themselves. Indeed they emphasisgdthe decision to reconcile had to be
taken independently of LBHSs.

Although this practice occurred before the LADVteirviewees indicated it was becoming
increasingly common in response to the new legmsiaiThey argued that the aim is to speed
up court rulings and allow husbands, who are dfterprimary source of income, to return to
their families. Furthermore a victims’ support werkargued that the practice prevents the
confusion caused when husbands are detained atehsed three years after the crime is
first reported due to court backloffswhile many LALs and PLs were acutely aware of
victims’ dependency on those who abused them, tleagoned that Timorese attitudes
towards domestic violence permit offences sucheabal abuse or slaps, and that the shame
of incarceration can lead to divorce, leaving deleeh women and children in difficult
circumstance& Moreover participants argued that the submissfanreconciliation letter is
never suggested by LALs or PLs and is a practickgded by the community. Some even
suggested that the practice could have been avaidédie LADV had been gradually
introduced or local authorities had been allowedeolve less serious cases, which were
often defined as those that do not involve ‘blodd’.

It is arguable that the practice of submitting regbation letters allows customary social
norms (in the form of reconciliation ceremonies)ettter into the court’'s decision-making
and affords couples some measure of agency. Th&adsoation of reconciliation letters in
sentencing and the method through which local aittb®, LBH staff and state officials work
together to facilitate this process could, therefdre interpreted as a locally owned practical
hybrid. Indeed it involves the adaptation of, amdeiactions between, customary social
norms and imported notions of justice, and candam @S a reaction to top-down legislation
created by a distant state.

Many LALs and PLs also reported working to addressie of the obvious pitfalls of this
practice. Firstly, some take the time to invesggdue circumstances in which reconciliation
ceremonies are performed. This involves asking neesmlof the clients’ community,
including local authorities and neighbours, whetih@ccurred under duress. LALs and PLs
also described ‘counselling’ clients through theogass, which includes explaining the
potential outcomes of submitting a resolution tetteSecondly, many LALs and PLs
described adopting a monitoring role following sersgled sentences. Although argued to be
difficult, this involves checking in with the viati and local authorities to see if the offender

8 Interview with Stakeholder 24/05/13.

% |t should be noted that the evidence for womeeijsethdency is anecdotal at present, although thedaion
is currently researching this claim.

87 Interview FECM 20/05/13. This idea was also voibgda number of other stakeholders.

® Interview FECM 20/05/12.
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is adhering to the sentence. They argued that lghlorities, the PNTL and public defenders
do not have the information on cases, or the regsuwsnd accountability necessary to do this.
Thirdly, some reported that they explain to comrtiasi the meaning of the suspended
sentence. This encourages them to monitor the fratpe and prevents the common
misconception that cases have been dismissed lmptiteas local or family matters.

In summary, although the LADV prevents LALs and Fism overseeing local justice
mechanisms or directly mediating domestic violeoases, they still play a valuable role in
socialising the law, gathering evidence, protectungims and guiding them through the
state’s justice system. Furthermore while the iasigg practice of submitting reconciliation
letters to the court accords with the letter of ldne at the same time as it breaks its spirit,
LALs and PLs have responded by positioning thenesete safeguard the interests of victims
and ensure sentences are followed. Indeed, inspécis of the prosecution of domestic
violence cases, LALs and PLs use their knowledgmafmunities and working relationships
with local stakeholders to identify the gaps in state’s apparatus and address the needs of
victims.

Accountability

A concern for justice programmes is the possibditgetting up parallel justice providers that
instead of complementing and improving existinges&and non-state mechanisms, compete
with them or are captured by local vested inter€Stsrayath, Sage and Woolcock 2005).
This can be particularly dangerous when introducestice providers use their knowledge
and power to favour a particular social group otoexclients for their own gain. These
considerations raise issues of accountability whvehe discussed with research participants.
There was, however, little evidence of abuse by Liddresentatives. Indeed only one
participant recounted an incident in which an LAddhasked for money from his clients in
return for his help and was swiftly reported to BESIS/ community membef8.Yet issues of
accountability should extend beyond such ‘hard’ cewns to focus on the quality and
judgement of legal programming.

To explore this need, participants were asked wWitulsl judge and be responsible for the
work of LALs and PLs. Some suggested that theiedirmanagers within LBHs are
responsible, while others, particularly LALs, sugigel judges should oversee their efforts.
However the most frequent answer, from LALs, PL« dheir clients, was that the
community is in the best position to judge themed8ed on this belief many argued local
authorities could assess their work, while otharggested that repeat requests for their
assistance was an ongoing for of assessment. Oneigant even suggested that
accountability is currently informally assured thgh a local network of stakeholders
working on the same issues. This network includetth loivil society representatives, such as
staff from a woman’s shelter, and state authoriteesh as the VPU and members of the
public prosecutors’ office.

8 Interview FSSO 13/05/13.
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Although all participants agreed that LALs and Rhsuld have some form of accountability,
there was general support for increased competitween LBHs as a method of promoting
it. At present and for the foreseeable future, haweTimor-Leste’'s few LBHs and the
limited reach of state services could not be saitbive created a competitive market for legal
assistance. Indeed interviews suggest that eadeofparticipating LBHs is approached
because they are one of very few alternative sesvawailable for those seeking justice.

Legitimacy and state building

Many Timorese continue to view local authoritiesesponsible for law and order, and some
have not even heard of a court (TAF 2013:8). Thekwaj PLs and LALs often involves
bridging these gaps and educating communities abe rights. In some instances this
requires challenging the power of local authorijtiesluding their jurisdictional claims. In
others it necessitates working closely with thenutalerstand local social norms. And in
others still it may be decided that a delicate ti@agjon using knowledge of both systems will
speed a resolution and safeguard the rights of ttiieints. Yet whichever path to justice
LALs and PLs choose they will be according powet kegitimacy to one or another actor or
institution. Indeed in conflict affected countritee ability to arbitrate disputes is increasingly
recognised to be intimately bound to the politi€state building (Isser 2011). Thus research
participants were asked if the work of LALs and Rbhanges the way communities perceive
state and non-state authorities.

Many LALs and PLs argued that due to close workiglgtionships with local authorities,
respect for them had not changed. At the same tuimeever, there was a general belief that
communities no longer automatically assume loc#haities to be the sole or best justice
provider. One participant even suggested that lsecABH representatives outline the full
spectrum of possible paths to justice, communites increasingly sceptical of local
authorities’ impartiality; something said to be wimoby the number of clients that request
LBHs to sit-in on mediations led by local auth@s°

It was also suggested local authorities greatlyeraheir working relationship with PLs and
LALs as a way to stay relevant in changing timegneviewing themselves as referral agents
for LBHs and local sources of knowledge of the estatjustice system. Indeed local
authorities often justify the terms of reconcilaats by declaring they are delivering the same
outcomes that the local LAL or PL would have recoended’’ While such claims deserve
further research, they highlight the increasing lsiisis of justice providers at the local level.

A sense that as communities develop their knowleddbe state’s laws and their rights they
gain respect for both local and state based atit®sat alongside numerous suggestions that
lisan continues to play an important role in securingfige. Indeed the use of by LALs and
PLs was felt to be particularly important withimralicommunities which participants argued
are closer to the ancestdf€One even suggested thiaan teaches the basic values necessary

9 Interview FSSO 13/05/13.
1 Interview FSSO 14/05/13.
92 Interview Liberta 28/05/13.
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for justice, including the importance of communityhesion and strong family ti€&These
findings suggest that customary notions of justioenot necessarily detract from the state’s
attempts to build a justice system. Indeed the& mmy actually encourage a rule of law
culture.

However, in a sceptical analysis, a stakeholdeuetghat the work of LALs and PLs is
helping community members to understand the diffegebetween loyalty to family, which
characterises justice practices at $heolevel, and the supposed impartiality of the catlts
The implication was that the Timorese will gradyalbme to prefer the latter and drop the
former. Yet during the research participants resgahe importance dfsan for reaching
agreeable reconciliations both in and outside efdburtroom, and were comfortable with the
system’s apparent contradictions. Thus, at presieailichotomy between the two should not
be viewed as creating conflict within Timor-Lesteémerging justice system or for the
country’s wider state-building project. Nonethelésgher research is needed to determine
how communities and local authorities understaredube of customary norms in different
justice forums, and whether they are incompatibith,wor complementary to, the state’s
notion of justice.

The needs of LALs and PLs

Those working towards legal empowerment often eragel programmes to develop
contextualised understandings of the challenggsstite provision. It is argued that such an
approach will reveal the everyday social, econommnd political obstacles to justice
provision, and prevent foreign agendas from pageowver local needs. With this in mind,
participants were asked what LALs and PLs generadlgd to improve their ability to help
clients.

Beyond funding and transportation, most suggestatftrther socialisation of new laws and
the state’s justice procedures remains necessary.reed was said to extend to local and
state authorities. Pressed about specific clieotigg, some participants suggested that youth
were the most difficult social group to help. Re@sdor this varied from their lack of
understanding of legal procedure, to their disresptlocal justice mechanisms and frequent
use of alcohol. Beyond the aforementioned soci@disaprogrammes, none of the
participants had a remedy for these problems anst morried what they implied for the
future.

As noted, several participants felt they shouldglb@ved to resolve minor domestic violence
cases through local justice mechanisms or by lgadmediations themselves. The main
reasons for this are the need to keep such magiterste, keep families together and the
limited capacity of the courts. Some LALs and Plsoauggested that they would benefit
from being able to compare their own recommendatiamn the amount reconciliation
payments should be for example, with those of thegrs in other areas of Timor-Leste. It
was argued that this would help LBHs judge if thatients were receiving fair outcomes and

% Interview FECM 21/05/13.
9 Interview with Stakeholder 31/05/13.
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assure that justice practices in isolated areamatofall out of step with the rest of the
country.

Offering a wider and long-term perspective, soradigipants raised concerns that recent
generations of lawyers view the profession puredyaamoney making enterprise. They
argued that the amount of legal training necessapractice, including that required by the
Private Lawyers Bill, de-incentivises young lawy&ygoin or offer time to LBHs. A popular
solution involved the state paying salaries to LEBgresentatives, although several warned
that this would quickly erode their independence @rat an independent body, funded by the
state and donors, should be established to haatiiees. To achieve this, some participants
requested advocacy training and repeatedly hoped this research would reach
policymakers.

Conclusion: Negotiating Access to Justice

A recent edited volume examines seven interventialesigned to improve legal
empowerment in conflict affected states by engagmdyworking with local justice providers
(Harper 2011a). It concludes that although moree cstsidies are needed to encourage
comparative analysis, there are few transferabheiptes for those working across different
contexts. Indeed it argues that what may have somasure of success in one country
context is ‘situation-specific and contingent onaaiety of factors, including social norms,
the presence and strength of a rule of law cultsweijo-economic realities, and national and
geo-politics, among others’ (Harper, Wojkowska &uhningham 2011:173).

Faced with such challenges, programmers are u@etk\elop in-depth knowledge of the
countries in which they operate, including an ustierding of the actors, interests and
institutions shaping the justice landscape. Sucowkedge, it is argued, can help them
identify and negotiate entry points for intervensothat start rights-based discussions,
improve access to justice and impact the abilitpedple to take control of their own lives.

Premised upon the argument that LALs and PLs watitioue to be an important part of

Timor-Leste’s justice system, this section ideasfifour entry points for interventions that

may further empower people to realise their rigthiough; i) an increased capacity to

challenge power imbalances; ii) greater awarendsavailable justice mechanisms and

services; iii) the exercise of choice over justmaims; and iv) resolutions that are considered
fair and protect victims, yet do not contraveneimum rights standards.

Power

» Capitalise on the monitoring ability of LALs and #lby enabling them to collect
information on cases that are exclusively handbedugh local justice mechanisms.

» Feed this information back to local authoritiesidgrregular review and discussion
sessions with LALs and PLs or with localised indegent bodies.
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The monitoring of local justice mechanisms by thparties can work to address power
imbalances, particularly for marginalised groupattmay have little or no voice in local
forums. The research findings suggest that mongoty PLs and LALs gives them
opportunities to encourage local justice provideradhere to minimum rights standards and
consider the needs of vulnerable groups. This wast evident for paternity claims in which
interviewees reported persuading local authoriee®ok beyond cultural norms for privacy
and to consider the long-term welfare of childriérwas also demonstrated by cases within
which the presence of LBH representatives or threatened involvement of the PNTL
mitigated coercion and prevented violence.

In many examples monitoring by LALs and PLs introgls an element of threat for
uncooperative disputants or local authorities whove power and legitimate their authority
through their stewardship of justice mechanismdeéd in a review of his own programme
Vivek Maru (2005), co-founder of Sierra Leone’sriap for Justice’, stresses that the threat
of pursuing litigation by PLs carries significaneight, and is able to move stale mated cases
closer to resolution or influence the behaviourabtisive local authorities. Thus the ever
present possibility of exiting local justice meclsans or involving other state actors often
allows LBHs to maintain programmes ‘whose promotioh rights has teeth’ (Maru
2005:542).

While the LBH staff's monitoring of local justiceenhanisms is valuable, many unseen cases
remain. Indeed there is a need to gain knowledgbeohumber, type and outcomes of cases
that are resolved through local justice mechanistisout the assistance of LBH staff or the
state. On the one hand, such knowledge could peoxedearchers with evidence of the
impact and reach of justice programming. While loa d@ther, it may bring the social pressure
and threat implicit in cases that LALs and PLs directly involved in to bear on those they
are not. Information could be continually collectemm communities and local authorities by
respected LALs and PLs, with regular feedback sassto discuss the handling of cases,
including how authorities approach gender sensigsj economic dependency and power
imbalances.

This task could be combined with regular visitscoimmunities. Alternatively, in order to
capitalise on collective social pressure, LBHs doemcourage marginalised groups, such as
women, to fulfil this role within their own commuids. However, considering Timorese
norms governing the involvement of women or membsgrdineages that do not hold
customary authority over such matters, instituinigcalised monitoring body would require
careful negotiation.

Awareness of justice mechanisms and services

» Combine efforts to increase communities’ awarewnésvailable justice mechanisms and
services with realistic appraisals of the capaaitglifferent services.

» Formalise and support the counselling activitiesPafs and LALs, and strengthen
linkages to stakeholders working on similar issues.
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Awareness of the variety of justice mechanisms lagdl services helps people challenge
power imbalances and secure their rights. Timotd’esPLs and LALs play an important
part in promoting such awareness, both for staté ron-state justice mechanisms. This
includes letting clients know the limits of localthorities’ jurisdictions and keeping
communities abreast of legislation. Furthermoreytlofien find themselves working to
reverse a culture of rumours and fear born fromrg/eboccupation and colonialism.

It is crucial, however, to understand how increage@reness changes the expectations of
communities. Indeed, as was reported to be thewdbeseveral land disputes, encouraging
disputants to approach the courts and pursue tltigavhen their capacity is extremely
limited can have long-term negative impacts forcpptions of courts and the wider
legitimacy of the state. Similarly, educating cterto expect rights from local justice
mechanisms that they cannot hope to uphold mayeceosmunities to lose faith in local
authorities. Avoiding both outcomes requires insheg awareness of the actual capacity of
the entire justice system, rather than providirigrimation on what ibughtto be.

This consideration is particularly important forcauntry in which justice programming
suffers from a gulf between the reality of serviemsl the ambition of its architects. On the
one hand, successive governments largely fail kn@gledge the flaws in the state’s justice
system and ignore the front line role of local igstmechanisms. While, on the other, donor
organisations, often promoting liberal agendas,ehawned to educate people as to their
rights, promote a rule of law culture and challergidespread reliance on local justice
providers. Thus, regular and realistic appraisatb® likely outcomes of pursuing resolutions
through different mechanisms must be combined withouragement to honestly inform
clients about the best routes to resolution, rathan those desired by donors or the state.
Such information could be gained from regular sgeibes of the Judicial Systems
Monitoring Programme’s reports and LBH’s own casmitoring systems.

LALs’ and PLs’ counselling of victims of domestigolence, including relationships with

service providers such as women’s shelters or A&, \provides an important safety net at
the local level. However the significance of thesdes was often underplayed by
interviewees, suggesting that they do not see temcore part of their work. Reversing this
perception and formalising such roles through fenrthraining and increased linkages
between stakeholders (e.g. LBHs, VPUs, women’statseljustice monitoring NGOs etc.),

would not only encourage them to value such sesyiteit also go some way towards
addressing obstacles to addressing victim’s nemdigcting timely evidence and prosecuting
cases free of third party interference.

Choice and mobility

» Conduct further research into the effects of LAbhsgl #Ls offering mediation services for
those unwilling to pursue cases through local gesthechanisms or litigation.

The ability of individuals to make and act on infed choices as to which justice mechanism
or service they wish to access is central to legapowerment. Assessments of justice
systems cannot assume that because the majorigises are being resolved in one or the
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other forum, then disputants are accessing thesfemed forums. This is particularly
important in Timor-Leste where the majority of popse local justice mechanisms to
resolve disputes, yet ultimately remain constraiaedo which forum they can approach by
economic, cultural and political barriers. This waghlighted by clients for whom the
practice of giving ‘cigarette money’ to local authies and providing food for reconciliation
ceremonies presented an economic obstacle to maoyarthe informal hierarchy of dispute
resolution forums. Furthermore, as was seen witkerpdy claims and domestic violence
cases, choice can be limited by cultural norms ph@vent marginalised groups from taking
certain types of disputes to public forums. Pdlitibarriers also present themselves within
cases where the presiding local authority has eegesterest in the outcome.

While free legal services provided by LALs and Blosnewhat mitigate economic obstacles
for those approaching state justice mechanismtduresearch is needed to understand how
they address the cultural and political barriees/pnting choice of justice mechanisms.

Protection and Human Rights

» Acknowledge and work with hybrid practices to inlwoce checks and balances to protect
women and encourage wider rights-based discussimiading considerations to ‘do no
harm’ %

A primary concern for programming that engages llqaatice mechanisms is that the

methods used and decisions handed out may not slprayect the vulnerable, be consistent

with human rights standards or, in some instaneasl to unintended harm. However local
justice practices often evolve to address everydsads, including context-specific cultural,
socio-economic and political considerations. Indde&l.s and PLs that facilitate the
submission of reconciliation letters to courts hegadomestic violence cases arguably do so
to address tensions between the desire to keepnsaitbrs private and the need to safeguard
the long-term welfare of women accessing an emgrgtate justice system that is largely
unable to address their dependency on those thaedhem.

Nonetheless such practices must be unpicked anetewthey are found wanting, challenged
in order to accord with minimum rights standardscls an approach is necessary where
programmers conclude that they are unlikely, astléain the short-term, to overcome the
wider factors that give rise to practical hybrids. well as subscribing to international best
practices such as the ‘do no harm’ principle, progners could concentrate on identifying
entry points for interventions that promote rightsed discussions and prioritise the
protection of vulnerable groups. For example, gsearch revealed several possibilities, for
those who may consider this approach to the pecfisubmitting reconciliation letters.

First, many LBH representatives argued that betbey help submit a letter they try to
ascertain whether reconciliation ceremonies aregfopeed under coercion. Although
difficult, encouraging LALs and PLs to aggressivélifil this role could provide additional

% A full treatment of the ‘do no harm’ principle atite debates surrounding it is out of the scopiiefpaper,
but a good starting point is offered by the OECD1@ and for a more focussed discussion on justice
programming see Harper (2011a).
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checks and balances. Indeed, rather than avoidoanciliation ceremonies for fear of being
accused of resolving a crime outside of court, theuld be encouraged to attend in a
monitoring role. Limits could also be set on thentwer of counselling sessions they, or other
stakeholders, complete with victims before the sigbion of letters. Furthermore the practice
of involving numerous local authorities, includititge PNTL, in the signing of reconciliation
agreements could be formalised. Such efforts w@gddsome way towards bringing the
practice out of the private realm and place strosgeial pressures on offenders to keep their
word. In all steps, however, the attention showddoh the victim, especially allowing them
the time and space to communicate their desirespart coercion.

Second, as the research findings suggested, PLEAdglare acutely aware that the state is
not able to regularly monitor suspended sentercasgure perpetrators are not re-offending.
Thus they often fulfil this role themselves or em@ge local authorities to do so. Although
generally happy to do this, participants suggested they work within communities that
believe such matters to be private and perceiveesuted sentences to be an indication that
the matter is closed. Thus many LALs and PLs arghent work could benefit from further
socialisation of the courts’ sentencing decisidodtdh among community members and local
authorities. Furthermore, many suggested that digpa@ement to suspended sentencing
could be introduced, with local authorities madetlparesponsible for the subsequent
behaviour of offenders. This could work to demyssfich sentences at the same time as it
encourages local authorities to take an interesthéen welfare of women. Although this
suggestion may go against existing social normsvamad have to be carefully negotiated,
some research participants even suggested thataibatbon ceremonies include provisions
that offenders must agree to regular monitoringdoal authorities or LBH representatives.
Indeed it was argued that judges already informabk local authorities to monitor
suspended sentences. These findings strongly duhgédy engaging practical hybrids PLs,
LALs and authorities could challenge harmful norptect women and encourage wider
rights-based discussions.
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