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Summary 

1. This document presents our provisional decision on what additional remedies 
(if any) to adopt to address the adverse effects on competition (AECs) and 
resulting customer detriment that we have provisionally found during the 
remittal of the private healthcare market investigation. The provisional 
decision on remedies and its accompanying appendix provide a basis for 
further consultation. We invite views in writing on this provisional decision on 
remedies by 5pm on 13 April 2016.  

2. In reaching this provisional decision on remedies, we have taken into account 
the expected impact of the remedies that have already been imposed on the 
private healthcare market by the Competition and Markets Authority (CMA), 
including measures to: 

(a) allow the CMA to undertake a competition review of new private patient 
unit (PPU) arrangements; 

(b) prohibit certain types of incentive schemes operated by private hospitals 
which reward referring clinicians for treating patients at particular facilities; 
and 

(c) require the publication of performance information on private healthcare 
facilities and consultants. 

Background to the remittal 

3. The market investigation regarding the supply or acquisition of privately 
funded healthcare services in the UK was referred to the Competition 
Commission (CC) by the Office of Fair Trading (OFT) in April 2012. The CMA, 
to which the relevant functions of the CC were transferred, published its Final 
Report in April 2014 (Final Report). The CMA found that certain structural 
features in the market were leading to AECs in respect of insured patients in 
central London and in respect of self-pay patients across the UK, and 
announced a package of remedies including divestiture of one or two of the 
hospitals owned by HCA International Ltd (HCA). 

4. HCA applied in May 2014 to the Competition Appeal Tribunal (the CAT) for a 
review of certain aspects of the Final Report. During the proceedings, errors 
were identified in the CMA’s insured pricing analysis (IPA). The CMA asked 
for the matters to be remitted back to the CMA for it to review the IPA and re-
consult with interested parties. Consequently, in January 2015 the CAT 
ordered that the following decisions, as contained in the Final Report, should 
be quashed and remitted to the CMA for reconsideration: 
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(a) the CMA’s finding of an AEC in the markets for the provision of hospital 
services in respect of insured patients in central London; and 

(b) the CMA’s divestiture remedy, by which HCA was required to divest itself 
of one or two of its hospitals in central London. 

AECs to be remedied 

5. In November 2015 we provisionally concluded that two structural features in 
the markets for the provision of privately funded healthcare services to 
insured patients in central London are, in combination, leading to an AEC and 
weak competitive constraints on HCA: 

(a) high concentration, with HCA having a large market share; and 

(b) high barriers to entry and expansion. 

6. Although the self-pay AEC decision was not quashed by the CAT, we also 
considered whether any of the analysis undertaken during the remittal had a 
material effect on the reasoning in relation to the self-pay AEC decision. We 
provisionally concluded that competitive constraints on HCA in this market are 
generally weak, and that nothing that has emerged during the remittal has a 
material impact on the reasoning in support of the self-pay AEC decision. 

7. We therefore considered what, if any, additional remedies are required to 
address the insured AEC, together with the separate AEC we found in the 
Final Report in respect of self-pay patients in central London, and published a 
Notice of Possible Remedies (the Remedies Notice) with the remittal 
provisional findings (PFs) in November 2015. These remedies would be in 
addition to those already ordered after the Final Report, and which have been 
implemented. 

8. We have not, at this stage, made a final decision regarding the existence and 
form of any AEC and/or resulting customer detriment as a result of the 
remittal. Our provisional decision on remedies (PDR) therefore considers 
remedies that address the AECs as set out in our PFs. Our final decision on 
any AECs, and appropriate remedies, will take into account all evidence 
received and submissions made including the responses to our PFs and PDR. 

Recent market developments and provisional conclusions on new entry/ 
expansion 

9. In the Final Report, we concluded that there were high barriers to entry to the 
central London market, illustrated by the lack of large-scale entry or 
substantial change in the structure of the market over the last ten years, 



 

4 

despite the attractiveness of the growing privately funded healthcare services 
market in central London. Since the publication of the PFs, we have received 
additional evidence that there is likely to be future large-scale entry by one or 
more private hospital operators in central London. 

10. Based on the evidence currently available to us, our provisional view is that 
Cleveland Clinic is likely to enter the market with a new hospital by early 
2020, offering over 200 beds, a broad range of specialisms and an owner with 
a strong reputation for quality in the USA. We expect that Cleveland Clinic 
will, together with the other existing operators in central London, effectively 
constrain HCA by early 2022, recognising that there is some uncertainty over 
this time frame. 

11. We also note evidence of other potential entrants into the central London 
market of varying scale, scope and likelihood. Although these entries, if they 
occurred, could add to the constraint on HCA, we do not attach significant 
weight to the prospect of entry by others, given the greater uncertainty over 
their entry or, in some cases, the more limited range of services likely to be 
provided by them. 

12. Our provisional view is therefore that the expected duration of competition 
concerns in the market for the provision of private healthcare services in 
central London has significantly reduced since the publication of the Final 
Report of the original investigation. This has been taken into account in our 
assessment of the proportionality of the remedies considered in the remittal. 
This provisional decision was reached by a majority of four to one. 

Assessment of potential remedies 

13. This PDR considers each potential remedy, taking account of our 
consideration of the evidence we have received in written responses to our 
Remedies Notice, response hearings with parties to this investigation, and 
their further submissions of evidence. 

Framework used 

14. We assessed the extent to which the different remedy options are likely to be 
effective in achieving their aims, including whether they are practicable and 
when they are likely to have effect.  

15. When deciding which remedies to propose, we also assessed the extent to 
which different remedy options are proportionate, and in particular whether a 
remedy option: 
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(a) is effective in achieving its legitimate aim; 

(b) is no more onerous than needed to achieve its aim; 

(c) is the least onerous if there is a choice between several effective 
measures; and 

(d) does not produce disadvantages which are disproportionate to the aim. 

Divestment remedy 

16. We considered which hospitals HCA would need to divest in order to remedy 
the AEC, recognising the likelihood of new entry in the London market which 
is a new development since the publication of the Final Report. 

17. Our provisional view is that divestiture of either the Wellington Hospital 
together with the Platinum Medical Centre, or the London Bridge Hospital 
together with the Princess Grace Hospital, would be of sufficient scale and 
provide a sufficiently broad range of specialisms to remedy the AEC, and 
would therefore be an effective remedy, as we discussed in the Final Report. 

18. However, we provisionally conclude that this proposed divestiture package for 
HCA is not a proportionate remedy. Given the expected entry of Cleveland 
Clinic within three years of the proposed divestment (assumed to take place in 
2017), and our expectation that this, together with existing non-HCA private 
hospitals in central London, would provide an effective competitive constraint 
on HCA within two years of opening (ie by early 2022), we found that the 
benefits of divestment in addressing the AEC are likely to be short-lived. On a 
number of plausible combinations of assumptions, including our base case 
assumptions, the net present value (NPV) of the divestment remedy is 
negative or only marginally positive. Taking account also of the significant 
uncertainty over the elements of our NPV calculation, we could not form an 
expectation that the benefits of a divestiture remedy would outweigh its costs. 

19. Given the lack of certainty that the benefits will outweigh the costs, we 
provisionally conclude that, although a divestiture remedy would be effective 
in addressing the AEC in central London, it would not be proportionate. We 
recognise that this is a finely balanced decision, and note that the inquiry 
remittal group (the Group) was not unanimous in this decision. 

Price control remedy 

20. Our current view is that a light-touch price control is unlikely to be an effective 
means of mitigating the detriment to customers due to uncertainty over the 
extent to which HCA’s prices exceed the competitive level, which means that 
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there is a significant risk of either leaving some detriment unaddressed or 
forcing prices below the competitive level, and the potential for circumvention 
of the remedy by HCA. This meant that we could not be sure that a price cap 
would even address the detriment specified in the headline price reduction.  

21. Our provisional conclusion is that a light-touch price control remedy does not 
meet our criteria for effectiveness.   

Other remedies 

22. We also considered several other potential remedies, as described in the 
Remedies Notice. However, we provisionally conclude that none would be 
effective in addressing the provisionally identified AEC. 

Provisional decision on remedies 

23. We have therefore provisionally concluded that there are no additional 
remedies that would be both effective and proportionate in addressing the 
features that we have identified, beyond those that we imposed in the Private 
Healthcare Market Investigation Order 2014 (‘Final Order’). This was a 
majority decision of the Group. 

24. The Group will consider responses to this PDR and further developments in 
the market, particularly concerning the likelihood of significant new entry into 
the central London market, before making a final decision on remedies. 
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