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Summary 

1. On 7 January 2015, the Competition and Markets Authority (CMA), in exercise 
of its duty under section 33(1) of the Enterprise Act 2002 (the Act), referred 
the anticipated acquisition by Reckitt Benckiser Group plc (RB) of the K-Y 
enterprise in the UK from McNeil-PPC, Inc., (McNeil) a subsidiary of Johnson 
& Johnson (J&J), for further investigation and report by a group of CMA panel 
members (the inquiry group). 

2. The CMA must decide: 

(a) whether arrangements are in progress or in contemplation which, if 
carried into effect, will result in the creation of a relevant merger situation; 
and 

(b) if so, whether the creation of that situation may be expected to result in a 
substantial lessening of competition (SLC) within any market or markets in 
the UK for goods or services. 

3. RB is a global consumer goods company, headquartered in the UK, that 
manufactures and sells a range of health, hygiene, home, food, and 
pharmaceutical products with operations in 66 countries worldwide. RB is 
owner of the Durex brand.  

4. The business of supplying personal lubricants under the K-Y brand is owned 
by McNeil-PPC, Inc., a subsidiary of J&J. J&J is the ultimate parent of a global 
group of companies with more than 100 brands and with operations in more 
than 60 countries. 

5. RB and J&J (the parties) entered into an Asset Purchase Agreement on 
10 March 2014, pursuant to which RB agreed to purchase, and J&J agreed to 
sell, the rights, liabilities, and assets relating to the K-Y brand globally (the 
K-Y business).  

6. The acquisition has completed, following clearance (where required), in 
approximately 50 countries. The Commerce Commission in New Zealand has 
declined an application by RB to purchase the K-Y business in its jurisdiction. 
Completion of the acquisition in the UK is conditional on UK merger control 
clearance. The CMA understands that no assets have been transferred that 
are specifically related to the UK business. 

7. We concluded that the CMA has jurisdiction to assess this merger as 
arrangements are in progress or contemplation which, if carried into effect, will 
result in enterprises ceasing to be distinct, and the parties overlap in the 
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supply of personal lubricants in the UK, and as a result of the transaction RB’s 
total share of supply will be greater than 25%. 

8. We were told by J&J that had it not sold the K-Y business to RB, the K-Y 
business would still have been sold globally and the most likely alternative 
purchaser would have been the next highest bidder. This company confirmed 
to us that it had no specific plans for the K-Y business in the UK had it 
succeeded with its bid, and therefore we concluded that in the absence of this 
merger the conditions of competition prevailing in the UK in relation to the 
supply of K-Y would not have been materially different from the pre-merger 
situation, and that this was an appropriate benchmark for us to use as our 
counterfactual. 

9. RB and J&J overlap in the supply of personal lubricants. These products are 
sold principally to grocery retailers and national pharmacy chains, 
independent pharmacies, online and in specialist (adult) shops. Grocery 
retailers and national pharmacy chains are supplied directly by RB and J&J, 
whereas independent pharmacies, online retailers and specialist (adult) shops 
are typically supplied by wholesalers.  

10. Grocery retailers and national pharmacy chains sell only a small number of 
different personal lubricant brands (in many cases these retailers only stock 
the parties’ brands or the parties’ brands and their own-label products) due to 
limited shelf-space. We found that the decision of grocery retailers and 
national pharmacy chains as to which personal lubricant brands to source and 
put on their shelves is strongly influenced by consumer preferences, brand-
awareness and/or marketing support behind the brand. 

11. We conducted a survey to examine, among other things, the extent to which 
consumers substitute between supply channels. Given the limited evidence of 
switching and the differing nature of competition within different supply 
channels evidenced by our survey and other market information, we 
concluded that it is appropriate to define four principal product markets of 
interest on a UK-wide basis: 

(a) Supply of personal lubricants to grocery retailers and national pharmacy 
chains. 

(b) Supply of personal lubricants to online retailers. 

(c) Supply of personal lubricants to specialist (adult) shops. 

(d) Supply of personal lubricants to independent pharmacies. 
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12. The parties argued that the Durex and the K-Y brands do not compete with 
each other. Many of the retailers we spoke to regard the products as being in 
the same market but serving different customer needs. However, others 
indicated that the two brands do compete. 

13. In addition, the parties’ internal documents show, among other things, that 
both parties recognise each other as competitors within the personal 
lubricants market in the UK. They also show that both parties are aware 
that their products ‘over-index’ different types of consumer. Surveys 
commissioned by the parties show overlap between the consumers of Durex 
and K-Y and suggest that at least some consumers use these products 
interchangeably. They also show that RB has made significant investment in 
marketing and developing the Durex Play range, but J&J has made minimal 
investment in the K-Y brand in the UK.  

14. Our consumer survey also showed evidence that, for some consumers, Durex 
products and K-Y are substitutes. There was also some further indication of 
substitutability in the reaction of consumers to the change in Durex retail 
prices in 2013. Some competitors also suggested that the two brands 
compete with each other. 

15. Based on the evidence assessed in the round, we concluded that the Durex 
and K-Y brands are substitutes to some consumers and impose a competitive 
constraint on each other. Some competitive constraint is, in addition, provided 
by own-label products in grocery retailers and national pharmacy chains. 

16. We found very little evidence of recent successful new entry into the market 
for the supply of (branded) personal lubricants to grocery retailers and 
national pharmacy chains. Although entry has occurred, it has been 
temporary or limited in distribution. This is not of a sufficient scale to impose a 
constraint on the parties’ products. Reasons given by third parties included 
the lack of shelf space for personal lubricants in grocery chains and the need 
for significant investment in brand promotion by suppliers and contribution to 
marketing spend in-store. 

17. In contrast, in the online and specialist (adult) shops markets, shelf-space 
allocated to these products is not as limited as in grocery retailers and 
national pharmacy chains, and there is a wide choice of products. In these 
channels, entry by new suppliers appears relatively unproblematic. We 
therefore concluded that the merger may not be expected to result in an SLC 
in relation to these two markets. We also concluded that the merger may not 
be expected to result in an SLC in the supply of personal lubricants to 
independent pharmacies as these are supplied by wholesalers, who carry a 
range of alternative brands. 
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18. We found very little evidence of grocery retailers and national pharmacy 
chains using buyer power to defeat cost price rises for personal lubricants in 
the recent past. In 2013, many retailers actually increased retail prices by a 
greater margin than the increase in wholesale prices introduced by RB purely 
to reflect the increase in the size of its bottles. Durex personal lubricant cost 
prices were increased in March 2015, and these cost price increases appear 
to have been accepted by retailers, although it is a still a little early to know 
what retailers will do with their retail prices in the longer term. 

19. For the reasons set out above, we have concluded that the anticipated merger 
may be expected to result in an SLC in the market for the supply of personal 
lubricants to the grocery retailers and national pharmacy chain market in 
which the parties currently enjoy a combined market share of 60 to 80%. 

20. Having found an SLC in the market for the supply of personal lubricants to the 
grocery retailers and national pharmacy chain market, we considered whether 
action should be taken for the purpose of remedying, mitigating or preventing 
the SLC and its adverse effects in the relevant market, having regard to the 
effect of any action on any relevant customer benefits that may result from the 
merger.  

21. On 22 May 2015 we published a notice of possible remedies, seeking views 
on three potential remedies relating to the UK K-Y business: prohibition of the 
acquisition; divestiture to a party other than RB; and licensing of the relevant 
rights to a party other than RB. We stated that a behavioural remedy was 
unlikely to be an effective remedy.  

22. We received comments from the parties and a number of third parties on 
these possible remedies. RB proposed two potential remedies: a short-term 
licence and a behavioural remedy. No third parties proposed alternative 
remedies. 

23. We concluded that licensing would be an effective and proportionate remedy 
in this case and considered the terms that we would need to mandate to 
ensure the effectiveness of this remedy. Issues that we considered included: 

(a) the scope of the licence;  

(b) the length of the licensing period, including any blackout period; and 

(c) the need for any transitional agreements.  
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24. We concluded that the licensing remedy should include the following 
elements: 

(a) The licence for the K-Y brand and related IP rights should be exclusive, 
comprehensive and irrevocable. The licensee would be able to use the 
K-Y brand alone on existing K-Y branded personal lubricants and on a 
co-branded basis for these and other personal lubricant products. 

(b) RB will not use the K-Y brand and related IP rights in the UK during the 
licence and blackout period. 

(c) The licence will be for a period of eight years, of which at least the last 
year should be a blackout period. 

(d) There will be a one-off payment with no annual fee for the licence. 

(e) RB should, at the licensee’s request, supply K-Y at cost for a transitional 
period. 

(f) Existing supply contracts and all information and IP rights needed to carry 
on the business will be transferred. 

(g) The licensee will have the right to supply the NHS. 

(h) The licensee will be entitled to continue after the licence period to use the 
K-Y formula in perpetuity. 

25. These elements are specified more fully in the remedies section of the report.  

26. We decided that completion of the transaction would be conditional on RB 
agreeing a licensing agreement in line with the criteria set out in the report. 
The licensee would need to be approved by the CMA and conform to the 
criteria specified in the remedies section of the report. If RB has not achieved 
this within a specified period, then we reserve the right to appoint a trustee 
with a mandate to agree the terms of the licence. 
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grocery retailers and national pharmacy chains. The licence would also 
have to be irrevocable for the duration of the licence period. 

(b) The licence period/ the blackout period – the licence period should 
support competitive entry and create incentives to develop a brand that 
would compete with K-Y in the longer term.134 A short-term licence faces 
a significant risk that the newly introduced brand would not have sufficient 
time to become trusted and established in order to compete in the longer 
term once K-Y reverts to RB. Trust is important because of the intimate 
nature of the product. A short-term licence will not be sufficient to allow 
the licensee to establish or strengthen its own position as an effective 
competitor. Users may be reluctant to move from the safe ‘tried and 
tested’ K-Y brand to the new brand within a short period of time. As the 
product is generally purchased infrequently, eg annually, it is likely to take 
longer to persuade consumers to change their purchasing habits, 
particularly when the long shelf life of the product of up to 23 months 
could mean that it could remain on store shelves for a long time.135 In 
addition, as analysed in section 9 previously, successful entry is 
particularly difficult in the markets under consideration. The Commission 
also favours licences that are overall of at least ten years duration 
including the blackout.136 On the other hand it is important that the licence 
period is not so long that it creates a disincentive to re-brand over the 
relevant period. Most parties suggested that a licence of at least ten years 
was necessary, and a four-year licence period with a one-year blackout 
would not be long enough. Considering all the evidence, the licensing 
should cover a total period of eight years. In concluding on the duration of 
eight years in total, as opposed to a longer duration, we have considered 
that the licensee will be able to extend the use of the exclusive licence on 
other personal lubricants (other than the aforementioned existing SKUs) 
on a co-branding basis with the view to establishing its personal lubricants 
brand in the UK. The period of eight years in total will include a blackout 
period of at least one year to enable the licensee to successfully transition 
from the K-Y brand to its own brand. A longer blackout period, within the 
eight-year total, could be decided at the option of the licensee who will 
need to weigh up the relative merits of a longer over a shorter blackout 
period. A period of less than one year would be unlikely to be sufficient to 
consolidate the licensee’s new brand given the product’s life and the 
retailers’ annual planning process.  

 
 
134 See also the Babyliss judgement and the findings of the Court with regard to duration, paragraphs 205 et seq. 
135 See the Babyliss judgement regarding reference to product life cycle, paragraph 216. 
136 See case law referred to previously. 
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licensing arrangements will be negotiated between RB and the licensee, the 
licensing arrangement shall, among other things, provide for the following: 

(a) Exclusive, comprehensive and irrevocable licence – the licence will 
need to be exclusive and comprehensive to allow for the exclusive use, 
(such as production,155 marketing and sale) of the K-Y brand and related 
IP rights for the supply of personal lubricant products in the UK by the 
licensee during the licence period. The licence should permit the use of 
the K-Y brand and related IP rights for the supply of the existing SKUs, 
(basic K-Y jelly 50ml and 75ml packs and sterile 5g and 82g packs), alone  
under the K-Y brand or on a co-branding basis. The licence should permit 
the use of the K-Y brand and related IP rights on personal lubricant 
products, other than the aforementioned existing SKUs, provided that the 
licensee co-brands these other products with its own brand (ie use of the 
K-Y brand and related IP rights in the UK for personal lubricant products, 
other than the existing SKUs mentioned previously, in conjunction with 
another brand). This opportunity for co-branding is important to enhance 
the licensee’s ability to establish its personal lubricants brand in the UK 
before the K-Y brand reverts to RB and thus ensure an effective remedy. 
The importance of covering a sufficiently broad product range is 
supported by the Commission’s notice on remedies,156 which suggests 
that a licence should not be limited to a certain range of products within a 
specific market.157 For the same reason, the licence should cover all 
relevant supply channels in the UK and not be limited to the market for 
grocery retailers and national pharmacy chains. The licence would also 
have to be irrevocable for the duration of the licence term. 

(b) The licence period/the blackout period – the licensing should cover a 
total period of eight years, including a blackout period of at least one year, 
to enable the licensee to successfully transition from the K-Y brand to its 
own brand. A longer blackout period, within the eight-year total, could be 
decided at the option of the licensee. 

(c) The granting of full rights to the K-Y brand and related IP rights in the UK 
such that RB is prevented from using the K-Y brand and related IP rights 
in the UK during the licence and blackout period and from introducing any 
products within the SWB range under the K-Y brand in the UK during the 
licence and blackout period. This type of a licence will prevent RB from 

 
 
155 RB is only permitted to produce K-Y in the UK if either the licensee requires RB to supply it for a transitional 
period or RB were to supply the products outside the UK. RB is not permitted to market or sell any K-Y branded 
product in the UK during the licence period.  
156 Commission notice on remedies, paragraph 41. 
157 See also the BaByliss judgement referred to previously. See also case No. IV/M.623 Kimberly-Clark/Scott and 
case No. COMP/M.3149 Procter & Gamble/Wella. 
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