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MITTAL INVESTMENTS SARL 

Competition Commission inquiry into aggregates, cement and ready-mix concrete 

Response to Provisional Remedies Decision 

1. Introduction  

1.1 This document sets out the response of Mittal Investments S.à.r.l. (Mittal) to 

the Provisional Decision on Remedies (PDR) published by the Competition 

Commission (CC) on 8 October 2013.   

1.2 Mittal’s response addresses the CC's provisional decision to bar Mittal from 

acquiring the cement and GBS/GGBS assets to be divested by Lafarge/Tarmac 

and Hanson, respectively (the Divestiture Assets), as a remedy for the adverse 

effects on competition (AEC) identified by the CC in the GB bulk and bagged 

cement markets.1

1.3 This response is supported by an expert report prepared by AlixPartners on the 

economic merits of the CC’s provisional decision to exclude Mittal (the Alix 

Report).  This is attached as Appendix 1. 

   

2. Summary: 

2.1 Mittal believes that it should not be prevented by the CC's final remedies 

decision from bidding for any and all of the Divestiture Assets and that the 

appropriate time for the CC to assess Mittal’s suitability as a purchaser of 

these assets is during the divestiture process, in the CC's purchaser suitability 

assessment.  This is the same position that the CC intends to take as regards all 

                                                 
1  Provisional Decision on Remedies, s 4(a)(ii) and 4(d)(iii) 
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other prospective purchasers, including Aggregate Industries2

2.2 None of the PDR, the Provisional Findings (PFs), or the Addendum to the 

Provisional Findings (Addendum) adequately explains the CC's justification 

for excluding Mittal and for requiring a fifth competitor in the GB bulk and 

bagged cement markets.  In particular: 

. Mittal's reasons 

are as follows. 

a) The CC has accepted that Mittal's acquisition of the Divestiture Assets 

would lead to an “important structural change” and would increase the 

market share of non-coordinating firms relative to the coordinating 

group, even if, in the CC's view (which Mittal disputes), Mittal’s 

acquisition would not be as effective as an acquisition by a non-GB 

cement producer3

b) The CC’s analysis as to why Mittal should be excluded is limited to a 

single  of text

. 

4

c) The CC has not examined Mittal’s strength as an existing fourth, non-

co-ordinating competitor. There is no proper consideration of whether 

and how the expansion of Mittal's capacity through its acquisition of 

Divestiture Assets could remedy the AEC identified by the CC. Nor 

has the CC considered how prohibiting Mittal’s acquisition would 

assist in remedying the AEC. 

, with no reference to any of its provisional findings, and 

without regard to the overall effects of the package of remedies.  

d) There is no comparative analysis of the relative benefits of a fifth 

player as against Mittal as an enhanced fourth player, particularly since 

any other new owner would at best be a single plant operator. 

e) No consideration is given to the combined effect of the other remedies 

proposed by the CC and a purchase by Mittal of the Divestiture Assets. 

                                                 
2  Provisional Decision on Remedies, s 3.165(c)(i) 
3  Provisional Decision on Remedies, s 3.24 and 3.28 
4  Provisional Decision on Remedies,  3.28 
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f) The CC has not specifically considered Mittal's suitability as a 

purchaser of the Divestiture Assets under any of the usual suitability 

criteria, nor under the criteria set out in  3.165 of the PDR, which 

remain subject to consultation. 

2.3 The CC relies on an assertion that the relevant markets would be less 

transparent with a new fifth player in the relevant markets5.  However, as set 

out in more detail in the Alix Report, simply counting the number of 

competitors is not economically meaningful6

a) Increasing the number of independent competitors does not of itself 

remedy any of the features enabling the co-ordinating group to identify 

and monitor a co-ordinated outcome amongst themselves

: 

7

b) Nor does it impact on any of the features contributing to the internal 

stability of a co-ordinated outcome

. 

8

c) As regards the external stability of a co-ordinated outcome

. 

9

i. The CC’s own merger guidelines suggest that four competitors 

might be sufficient.  

: 

ii. The CC does not consider the possibility that small competitors 

may be less effective rivals, notwithstanding its own guidance that 

“counting firms or fascias does not take into account differences in 

market shares or the size difference of firms” and that “External 

sustainability will typically be easier where the competitive fringe 

does not impose a strong competitive constraint and is unlikely to 

be able to expand.”10

iii. Any fifth competitor would be small and so may be less effective – 

the CC has made exactly the same comments about the lack of 

  

                                                 
5  Provisional Decision on Remedies,  3.28 
6  Alix Report, s 1.13 and 1.14 and Section 4 
7  Alix Report, s 4.8-12 
8  Alix Report, s 4.13-14 
9  Alix Report, s 4.15-25 
10  “Merger Assessment Guidelines”, at s 5.3.4 and 5.5.18 respectively. 
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external competitive constraint provided by Tarmac (pre-2013) and 

Mittal (post-2012), focusing on the fact that both have only a single 

plant.  Given the CC’s view that Mittal’s ability to compete is 

compromised by the fact that it has a single plant, why will a 

similarly compromised fifth competitor provide greater competitive 

constraint than a strengthened fourth competitor?  

iv. A stronger fourth competitor could engender greater competition. 

These issues, and the interaction of the other remedies in the CC’s proposed 

package with the divestiture remedies, are also not addressed by the CC in its 

PFs, PDR or Addendum. In particular, the CC has not addressed why there is 

an appreciably greater likelihood of coordination if Mittal, rather than another 

prospective purchaser, acquires further assets given that 

i. the remedies package reduces market transparency and thus the 

ability of the co-ordinating firms to reach and monitor any co-

ordination;  

ii. Lafarge’s incentives to adhere to the coordinated terms will be 

reduced as it will lose its position of market leadership due to any 

divestment; and  

iii. external competition will increase due to the growth of competition 

in the GGBS supply chain and from other cement suppliers. 

2.4 Mittal, consequently, has not had the opportunity to express its views about a 

decision which directly and adversely affects Mittal's interests, nor to advise 

the CC of the implications of that decision for Mittal’s Hope Construction 

Materials business.   

2.5 Mittal believes that its acquisition of the Divestiture Assets would be pro-

competitive.  It would gain sufficient flexibility and economies of scale to 

compete aggressively with Lafarge/Tarmac, Cemex and Hanson. []. There 

can be no assurance that if Mittal is barred from bidding for the Divestiture 

Assets a viable fifth competitor will emerge or that any potential fifth 
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competitor will satisfy the CC's suitability requirements.  Mittal’s acquisition 

of some or all of the Divestiture Assets may prove to be the most pro-

competitive alternative. 

2.6 CC's decision to bar Mittal from bidding for the Divestiture Assets is 

premature and unnecessary for the realization of the structural changes in the 

GB cement market the CC seeks to achieve.  The suitability of any proposed 

purchaser of the Divestiture Assets does not have to be determined until after 

the CC has taken a final remedies decision and after any proposed purchaser 

has had the opportunity to assess and bid for the Divestiture Assets and to 

explain to the CC how it proposes to employ those assets to compete. 

2.7 Mittal has been supplying bulk cement in GB for only ten months.  At the time 

CC assesses proposed purchasers, Mittal will have at least a full year's results 

and track record and a revised business plan.  CC's decision as to whether 

Mittal should be allowed to acquire the Divestiture Assets should be made 

then, based on the latest available information, not now. 

2.8 Finally, Mittal considers that its exclusion from acquiring any of the 

Divestiture Assets would be disproportionate and reduce the purchase price 

which will be achieved. 

2.9 Mittal's reasons are set out in more detail below. 
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3. Background 

3.1 Mittal has been supplying bulk cement in GB through two subsidiaries trading 

as Hope Construction Materials (HCM), for under ten months.  HCM's 

business comprises the production and supply of cement, concrete, aggregates 

and asphalt in the UK.  It started operating in January 2013, more than a year 

after the end of the period (2007-11) over which the CC has assessed 

competition in the GB bulk and bagged cement markets. 

3.2 Mittal's aim is for HCM to develop as a strong independent competitor in the 

GB bulk and bagged cement markets, []   

3.3 HCM operates one cement plant, at Hope in Derbyshire.  The Hope cement 

plant has [] to increase production when the construction industry emerges 

from recession.  Lafarge/Tarmac, Cemex and Hanson, on the other hand, all 

have significant latent capacity, as demonstrated in Table 4 on p14 of the 

GGBS and GBS Addendum.  This table shows that in 2011 Hope had a 15% 

share of the cementitious market.  If the market were to be restored to 2007, 

pre-recession, levels, Hope would have only a 10% share. 

3.4 In establishing itself in the relevant markets, HCM has taken account of the 

concerns expressed by the CC in relation to co-ordination.  In particular, it has 

not adopted the other producers' practices of issuing price increase letters.  It 

has joined the MPA to benefit from the MPA's lobbying activities, but on a 

temporary basis, for an initial six months, pending the outcome of the CC's 

inquiry.   

3.5 The CC has expressly recognized HCM's independence by referring to it in the 

PDR as a non-co-ordinating producer. 

3.6 Mittal's intention has always been to expand its presence in the GB cement 

markets, as the CC is aware from Mittal's submissions to it.   

3.7 The CC's decision, if implemented, will deny Mittal an opportunity to acquire 

any of the Divestiture Assets and thereby heighten the intensity with which 
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HCM competes with the co-ordinating producers in the relevant markets.  The 

expanded capacity would give HCM []   

4. No adequate explanation of the CC's justification for preventing Mittal from 

acquiring the Divestiture Assets 

A The CC has accepted that an acquisition by Mittal would be effective 

4.1 The PDR does not explain the CC's rationale for barring Mittal from acquiring 

any Divestiture Assets.  s 4(a)(ii) and 4(d)(iii), under the rubric Suitable 

purchaser, state that a purchaser of Cauldon or Tunstead cement works and of 

any GGBS plant or GBS plant cannot be one of the existing GB cement 

producers and that this will facilitate the entry of a fifth and independent GB 

cement producer.  No distinction is made between Lafarge/Tarmac, Cemex 

and Hanson, as co-ordinating producers, and HCM, as a non-co-ordinating 

producer that has not contributed to the AEC. 

4.2 The CC's rationale for its decision not to permit Mittal to acquire a divested 

cement plant, as stated in  3.24, is that the divestiture of a cement plant would 

be "substantially enhanced" if it were to increase the number of GB cement 

producers.  The CC states that it did not consider that a divestiture to HCM 

would be "as effective a remedy as HCM already owns a cement plant".  The 

CC goes on to say in  3.28 that a remedy that increases the number of GB 

cement producers "would be more effective at reducing market transparency 

and disrupting the strategic interdependence of the co-ordinating firms than a 

remedy that resulted in the expansion of HCM".   

4.3 The CC has clearly not ruled out the possibility that Mittal's acquisition of the 

Divestiture Assets could be effective in reducing market transparency and in 

disrupting the interdependencies of the co-ordinating firms.  The CC states 

in  3.24 that the divestiture would result in a limited but important structural 

change in the GB cement market that would "increase the share of the GB 

cement markets held by a non-co-ordinating producer or producers, relative 

to the co-ordinating group."  That change could be achieved by a divestiture 

to Mittal as well as to a new market entrant.   3.164, despite referring to the 

exclusion of Mittal, concludes by referring to "potential purchasers interested 
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in the opportunity to enter, or expand

4.4 In light of the fact that the CC considers a divestment to Mittal to be effective, 

albeit in the CC’s view not as effective as a divestment to a purchaser other 

than a GB cement producer (which Mittal disputes), it is not clear why the CC 

has chosen to rule Mittal out.   

 their presence in the GB cement markets 

(emphasis added)".   

B The CC’s assertions  

4.5 The CC’s decision to prohibit Mittal from acquiring any of the Divestiture 

Assets appears to rest on the fact that HCM already owns a cement plant and 

that a fifth player would be more effective11

C The absence of any justification for the CC’s assertions 

.   

4.6 The CC does not, however, consider the merits of an acquisition by Mittal in 

either absolute or comparative terms. It moves from stating in  3.24 of the 

PDR that an acquisition by Mittal would not be “as effective” as an acquisition 

by a fifth player, to stating in  3.164 that it had “earlier ruled out existing GB 

cement producers including MI (HCM) as suitable purchasers” without in the 

interim providing any proper analysis of an acquisition by Mittal, nor any 

indication of the point at which what it appears to present in  3.164 as a final 

decision to rule Mittal out was made. 

4.7 The PDR does not contain any analysis of whether and how the expansion of 

HCM's capacity through its acquisition of Divestiture Assets could remedy the 

AECs the CC has identified in the relevant markets.  The PDR also provides 

no analysis why an acquisition by Mittal would not

                                                 
11  Provisional Decision on Remedies,  3.24  

 remedy these AECs.  The 

PDR offers no assessment of the ability of an expanded HCM to reduce 

cement market transparency – particularly in light of the other remedies the 

CC is proposing, including restrictions on the disclosure of GB cement data 

and a prohibition on generic cement price announcements – or to disrupt the 

strategic interdependence of Lafarge/Tarmac, Cemex and Hanson.  Without 
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that analysis, precluding HCM’s acquisition of Divestiture Assets is at best 

premature.  

4.8 Mittal also expected to see in the PDR a detailed comparison of the merits of 

an acquisition by Mittal on the one hand and an acquisition by a fifth player on 

the other.  There is no such analysis.  Without it, the CC’s decision to bar 

Mittal from acquiring Divestiture Assets, on the basis their acquisition by a 

fifth market entrant would be more effective, is unreasonable. 

5. The CC’s rationale for requiring divestiture to a fifth competitor 

5.1 The Alix Report in Appendix 1 addresses the absence of any economic 

justification for the CC’s prohibition on an acquisition by Mittal and 

requirement that the Divestiture Assets be sold to a fifth player. 

5.2 Mittal notes that Lafarge operated the Hope Cement facility at maximum 

capacity prior to its sale to HCM to enhance the attractiveness of that 

divestment to the CC and Mittal.  If Hope expands its capacity to beyond 

historic maximums, Hope might be able to produce []. Extrapolating from 

Table 4 on page 14 of the GGBS and GBS Addendum, Mittal estimates that, 

[], the fourth and fifth cement producers will have likely market penetration 

of []% and []%, respectively, with the co-ordinating producers sharing 

[]% of the market less any imports.  Imports in [] were approximately 

[] and, therefore, the big three would have a market penetration of circa 

[]% [].  Mittal does not find the argument compelling, in these 

circumstances, that a fifth market entrant would materially decrease the 

adverse economic effect of co-ordination by the co-ordinating producers.  In 

any event, HCM with []% market share [] as HCM with []% and a 

fifth competitor with []%.  

6. No prior discussion and no consultation with Mittal  

6.1 The CC has not engaged in any substantive discussion directly with Mittal in 

relation to the exclusion of Mittal as a purchaser of any of the Divestiture 
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Assets.  It is not clear to Mittal whether the CC has already decided this, as  

3.164 of the PDR suggests12

6.2 A decision by the CC to exclude Mittal directly and adversely affects Mittal's 

interests.  Mittal has not had the opportunity to express its views about such a 

decision, nor to advise the CC of the implications of that decision for HCM. 

, or whether it is still provisional. 

7. The decision to bar Mittal from acquiring the Divestiture Assets is premature 

7.1 Mittal is not asking the CC to promote it as a suitable purchaser, but is asking 

the CC to afford Mittal the chance to show that it would be a suitable 

purchaser should it wish to bid for the Divestiture Assets.   

7.2 The CC is not obliged by statute to make a decision now. It is also not 

necessary or desirable for the CC to rule Mittal out of bidding for the 

Divestiture Assets at this stage.   Assuming the CC decides after consultation 

that divestiture is an appropriate remedy, the divestiture process that takes 

place after its final decision will provide the CC with ample opportunity to 

consider Mittal's suitability as a purchaser.  That assessment would be based 

on information up to the date of the final decision, when the Divestiture Assets 

have been finally identified, the identity of potential purchasers is known and 

their business plans and capabilities have been prepared.   

7.3 Under a typical divestiture process, no decision would be made as to the 

suitability of any potential purchaser of the assets to be divested until: 

a) the scope of the divestiture package had been fully settled; 

b) the prospective purchaser had had a chance to carry out due diligence 

and had made an offer; and 

c) the purchaser had had a chance to make submissions in response to the 

CC's purchaser suitability criteria and demonstrate how it would use 

the divested assets to compete in the relevant markets. 

                                                 
12  Provisional Decision on Remedies,  3.164: “... we earlier ruled out existing GB cement producers including 

MI (HCM) as suitable purchasers…” 
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7.4 In excluding Mittal from the range of potential purchasers now, the CC has 

made a decision against Mittal without going through the CC's normal process.  

This:  

a) denies Mittal the opportunity to be assessed fairly as a suitable 

purchaser based on Mittal's particular characteristics and proposals, 

which the CC has not taken into account in making the decision to bar 

Mittal from acquiring the Divestiture Assets; and 

b) precludes the CC from assessing Mittal's suitability in the ordinary 

course after potential buyers bid for the Divestiture Assets, when 

Mittal's position as a non-co-ordinating producer will be considerably 

clearer and there will be a greater volume of information available to 

enable the CC to assess Mittal's candidacy.   

8. Mittal would be a suitable purchaser  

8.1 If the CC excludes Mittal now, it may be precluding the most competitive 

solution to the structural issues in the GB cement industry. 

8.2 Mittal believes that an acquisition by HCM has greater potential to address the 

AEC identified by the CC than an acquisition by a fifth competitor. 

a) HCM has already introduced a new competitive dimension into the GB 

cement markets, on price and quality of service, as can be seen from 

the comments made by its competitors and customers to the CC.13

b) It is independent in its approach, as supported by the content of a) 

above. 

  

[] 

Mittal is committed to the GB cement markets, having made a 

substantial investment in then earlier this year.  Mittal has the expertise 

and resources, and access to further expertise and resources, to 

compete aggressively in these markets.  [] 

                                                 
13  Provisional Decision on Remedies, s 3.11, 3.13, 3.14 and 3.20 
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c) An acquisition by Mittal would not give rise to regulatory concerns.   

d) HCM would be a more efficient producer of cement if its capacity 

increases.  A second plant would provide it with scheduling flexibility 

and economies of scale that would afford significant cost savings.   

i. [] 

ii. The fact that it would have a larger footprint would allow it greater 

purchasing and other economies of scale which would enhance its 

competitiveness. 

iii. [] 

8.3 An acquisition by Mittal could also provide swift resolution of the AEC 

identified by the CC: 

a) Mittal is likely to be able to do a deal more quickly, based on its recent 

experience of acquiring assets divested by Tarmac and Lafarge and its 

familiarity with the market. []  

b)  This will result in the competitive benefits for the market being 

realised sooner. 

c) []  

d) The major risk identified by the CC is that, without the incentive of 

clearing their JV, Lafarge/Tarmac will not be motivated sellers, 

resulting in a protracted deal in which the invested assets will be 

minimally maintained.  Lafarge/Tarmac predicts a 2016 completion.  

Adding Mittal as another potential bidder to the auction, and one that 

can move quickly, would mean that the price paid for the Divested 

Assets is likely to be higher, thereby making Lafarge/Tarmac a more 

cooperative seller. 

 
9. Conclusion 



910866658 13 

9.1 In conclusion, Mittal requests the CC to afford it the opportunity to bid for the 

Divestiture Assets and to defer any decision about Mittal’s suitability as a 

purchaser of any of the Divestiture Assets until after it has made a final 

decision on remedies and the divestiture process starts.   

Mayer Brown International LLP 

29 October 2013 
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	4.8 Mittal also expected to see in the PDR a detailed comparison of the merits of an acquisition by Mittal on the one hand and an acquisition by a fifth player on the other.  There is no such analysis.  Without it, the CC’s decision to bar Mittal from...

	5. The CC’s rationale for requiring divestiture to a fifth competitor
	5.1 The Alix Report in Appendix 1 addresses the absence of any economic justification for the CC’s prohibition on an acquisition by Mittal and requirement that the Divestiture Assets be sold to a fifth player.
	5.2 Mittal notes that Lafarge operated the Hope Cement facility at maximum capacity prior to its sale to HCM to enhance the attractiveness of that divestment to the CC and Mittal.  If Hope expands its capacity to beyond historic maximums, Hope might b...

	6. No prior discussion and no consultation with Mittal
	6.1 The CC has not engaged in any substantive discussion directly with Mittal in relation to the exclusion of Mittal as a purchaser of any of the Divestiture Assets.  It is not clear to Mittal whether the CC has already decided this, as  3.164 of the ...
	6.2 A decision by the CC to exclude Mittal directly and adversely affects Mittal's interests.  Mittal has not had the opportunity to express its views about such a decision, nor to advise the CC of the implications of that decision for HCM.

	7. The decision to bar Mittal from acquiring the Divestiture Assets is premature
	7.1 Mittal is not asking the CC to promote it as a suitable purchaser, but is asking the CC to afford Mittal the chance to show that it would be a suitable purchaser should it wish to bid for the Divestiture Assets.
	7.2 The CC is not obliged by statute to make a decision now. It is also not necessary or desirable for the CC to rule Mittal out of bidding for the Divestiture Assets at this stage.   Assuming the CC decides after consultation that divestiture is an a...
	7.3 Under a typical divestiture process, no decision would be made as to the suitability of any potential purchaser of the assets to be divested until:
	a) the scope of the divestiture package had been fully settled;
	b) the prospective purchaser had had a chance to carry out due diligence and had made an offer; and
	c) the purchaser had had a chance to make submissions in response to the CC's purchaser suitability criteria and demonstrate how it would use the divested assets to compete in the relevant markets.

	7.4 In excluding Mittal from the range of potential purchasers now, the CC has made a decision against Mittal without going through the CC's normal process.  This:
	a) denies Mittal the opportunity to be assessed fairly as a suitable purchaser based on Mittal's particular characteristics and proposals, which the CC has not taken into account in making the decision to bar Mittal from acquiring the Divestiture Asse...
	b) precludes the CC from assessing Mittal's suitability in the ordinary course after potential buyers bid for the Divestiture Assets, when Mittal's position as a non-co-ordinating producer will be considerably clearer and there will be a greater volum...


	8. Mittal would be a suitable purchaser
	8.1 If the CC excludes Mittal now, it may be precluding the most competitive solution to the structural issues in the GB cement industry.
	8.2 Mittal believes that an acquisition by HCM has greater potential to address the AEC identified by the CC than an acquisition by a fifth competitor.
	a) HCM has already introduced a new competitive dimension into the GB cement markets, on price and quality of service, as can be seen from the comments made by its competitors and customers to the CC.12F   [(]
	b) It is independent in its approach, as supported by the content of a) above.
	Mittal is committed to the GB cement markets, having made a substantial investment in then earlier this year.  Mittal has the expertise and resources, and access to further expertise and resources, to compete aggressively in these markets.  [(]
	c) An acquisition by Mittal would not give rise to regulatory concerns.
	d) HCM would be a more efficient producer of cement if its capacity increases.  A second plant would provide it with scheduling flexibility and economies of scale that would afford significant cost savings.
	i. [(]
	ii. The fact that it would have a larger footprint would allow it greater purchasing and other economies of scale which would enhance its competitiveness.
	iii. [(]

	8.3 An acquisition by Mittal could also provide swift resolution of the AEC identified by the CC:
	a) Mittal is likely to be able to do a deal more quickly, based on its recent experience of acquiring assets divested by Tarmac and Lafarge and its familiarity with the market. [(]
	b)  This will result in the competitive benefits for the market being realised sooner.
	c) [(]
	d) The major risk identified by the CC is that, without the incentive of clearing their JV, Lafarge/Tarmac will not be motivated sellers, resulting in a protracted deal in which the invested assets will be minimally maintained.  Lafarge/Tarmac predict...


	9. Conclusion
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