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1. INTRODUCTION AND EXECUTIVE SUMMARY

1.1  Spire Healthcare Grouspire) submits these representations in response to
the Competition CommissiorCC)’s Notice of Possible Remedies under Rule 11 of
the CC’s Rules of ProcedurBldtice of Possible Remedies the private healthcare
market investigation.

1.2 As explained in detail in Spire’'s Response to theCRYovisional Findings
Report the PF9, the provisional conclusion that the CC has idedif feature (or
features) of the market which give rise to an AECspant to section 134 of the
Enterprise Act 2002ZEA02) is unreasonable and unlawful. The PFs disregetdal
evidence of competition, including evidence of cetition provided by the Private
Medical InsurersBEMIs). Instead, the PFs are based on a mechanistitoamdlaic
account of the market that is inappropriate andwyro

1.3 In simple terms, the standard of propé.( establishing an AEC to the balance
of probabilities) is not discharged. Indeed thendard of coherence and robustness
of evidence and analysis that the CC must reachightemed when it proposes to use
its most draconian of remedy powers: the powernotopel divestment. As the most
interventionist remedy, divestment should only lsediwhere the conclusions are
based on the most concrete of evidence and the mbst of analytical steps.
Where, as is the case here, the available evidisnoexed, the analytical steps are
tenuous, and the conclusions so unreasonable tuligasis not a remedy legitimately
open to the CC.

1.4  There is therefore no AEC and no need for a remelyen if any remedy
were justified, the specific remedies proposedigy@C are in many cases simply not
fit for purpose. As explained in detail in the @nder of this submission, several of
the proposed remedies would not be effective toeaehthe aim sought (even if that
aim were justified). In many cases, the proposethedies would also be
disproportionate, have unintended adverse consegserand/or be complicated,
expensive, and time-consuming to implement.

1.5 Finally, any remedies imposed must be proportion@tethe consumer
detriment resulting from any AEC. However, the CCisalgsis of consumer
detriment is not economically sustainable. Inipafar, the CC uses unreasonable
and irrational assumptions to estimate a proje¢tagtrcharge,” and proceeds to
assume that any benefits of lower prices will bespd through to consumers, even
though that assumption is not backed up by anyeewiel or analysis.

1.6  Spire’s analysis of the seven specific remediepgsed by the CC (and the
price control remedy considered and rejected byQB¢ is summarised in the table
below. Spire’s views on each of these remediesalse explained in more detail in
the remainder of this submission.

The document is also responsive to the CC's tgfoe additional information of 18 October
2013.

A more extensive description of the flaws in @€'’s analysis of consumer detriment is provided
in Chapter 8 of Spire’s PF Response.
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Summary of proposed remedies

Proposed Remedy

Spire’s Position

Remedy t
Divestiture of3<

No remedy at all is justifiedhe CC’s analysis of an AEC with respect to clubtespitalsi< is
fundamentally flawed.

No evidence that divestiture here would be an @ffecemedy The PCA does not support a divestitur
><and nor does any other evidence. Evidence of ltagket practice shows strong and effective
competition3<.

<.

The divestiture o<would be particularly disproportionatas it would force Spire to divest assets tha
play no role whatsoever in the CC’s theory of harm.

i

Remedy 2(a)

Prevention of price rises in
response to PMI network change

No remedy at all is justifiedhe PFs do not identify any AEC resulting froomtyj bundling, or national
discount schemes.

The application of the remedy remains wholly unckead therefore it is difficult for Spire to comment
meaningfully on it.

The remedy appears to apply to price rises matieeicontext of already concluded agreemetitshis is
the case, it has no connection to Spire’s busirisise cannot unilaterally raise prices for angsan
under the terms of its existing contracts with PMIs

Spire is concerned, however, that the remedy dcoellehterpreted more widely. In this case, the &yme
would not be reasonable or effectivEhe remedy would simply introduce “local” priginbut in a far
more cumbersome and complex way than Remedy 2(g.rdmedy would create significant market
uncertainty, and have several adverse unintendeskgoences, such as distorting competition betwee
hospitals and between PMIs and ending pro-competitetwork and volume-based discount policies.

Remedy 2(b)

Requiring hospitals to be offered
and priced separately and
individually

No remedy at all is justifiedhe PFs do not identify any AEC resulting froomtyj bundling, or national
discount schemes.

Despite this, the remedy could be implemented witmoaterial practical difficultyiven sufficient time
<

Remedy 3
Prevention of owner of Single or
Duopoly hospital from partnering
with NHS Trust to operate PPU i
same area

No remedy at all is justifiedhe PFs do not identify any AEC to the requiséigall standard.

Notwithstanding the requirement for any remedyilattasis would be likely to create additional
opportunities for entry by new providers to a gigaographic area.

The remedy would, however, only operate effectivily/clear and effective set of rules and enforeeim
mechanisntould be established (which remains unclear atqug.

Remedy 4 = Spire agrees with the CC that direct incentives énftiim of payments for referral should not be

Prevention of consultant permitted

incentives = However, the CC appears to overstate the scope aentiabimpact of incentive arrangementbhe
proposed remedy risks preventing certain arrangenteat benefit patientsy bringing new facilities,
services, and consultants to the market.

= Any remedy must be proportionatd Stark Law-type remedy would be wholly dispramnate. A

disclosure-based monitoring scheme overseen bythtonbuld be a more effective and proportionate
way of achieving the CC’s aims.

Remedy 5 = No additional comment, as Spire supports the sigiamis of PHIN.

Publication of individual
consultant performance

Remedy 6
Publication of consultant pricing

No additional comment, as Spire supports the sutiams of PHIN.

Remedy 7
Publication of information on
private hospital performance

No additional comment, as Spire supports the sudiams of PHIN.

Remedy 8
Price control

This is not an appropriate remed# price control remedy would be impossible tsida, specify,
implement, and monitor within the context of théevate healthcare market. It would have the unidésh
consequence of harming investment in better qusdityices and introducing new procedures.

LON27520027/5+ 140557-0021
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2. REMEDY 1: DIVESTITURE OF X

Overview

= No remedy at all is justified: the CC’s analysis oin AEC with respect to
cluster hospitalse< is fundamentally flawed.

= There is no evidence that divestiture would be an fefctive remedy3<.
The Price-Concentration Analysis does not support divestiture 3< and
nor does any other evidence.

= In fact, evidence of actual market practice showsit there is already
effective competition3<.

X
. X

2.1 The proposed divestiture appears to be targetedwatak competitive
constraints 3<, alleged to arise as the result of duster of hospitals owned and
operated by Spire. The CC apparently considerdikiely to give rise to an Adverse
Effect of Competition AEC) by virtue of ‘higher prices for self-pay patieritand to
“higher prices for insured patients for treatmentthpse hospital operators (HCA,
BMI and Spire) that have market power in negotiatiwith insurers’

2.2  For the reasons explained more fully in Spire’s Rasp to the Provisional
Findings PF Responsg the CC has not met the requisite standard of pashow
an AEC such that the CC’s power to seek a remedsngaged. As Spire has
explained in some detail in its PF Response, tisene isuch AECK.

2.3 There is no evidence whatsoever — including frone t68C’'s Price-
Concentration AnalysisP(CA) — that the divestiture of a Spire hospitdlwould have
the effect of increasing price competition3Q. By contrast, the available evidence
relating to how the market actually works in preeti(which the CC once again
appears to ignore) shows that there is alreadyicgrf competition 3<.*
Accordingly, Spire considers that no remedy at ialljustified. Indeed, it is
particularly difficult for Spire to comment on thheasonableness and effectiveness of
a specific remedy where it cannot see that any dgraeall is justified.

2.4  Nonetheless, for the purpose of the hypotheticalyasis of possible remedies,
Spire responds to the CC’s questions below. Thésereations are, of course,
entirely without prejudice to Spire’s substantiveallenge to the CC’s Provisional
Findings.

®  Provisional Findings, para. 10.3

4 SeeConfidential Annex 1
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(a) Would a divestiture remedy address the AEC efiedlyi and comprehensively?
Are the criteria that we have set out for specifying divestiture package
appropriate? If not, what criteria should we use $pecify the divestiture package
and what assets should be included in it?

Divestiture would not be an effective remedy

2.5 Even if the AEC identified by the CC had been esthbtisto the required
standard, and any remedy at all were justified pttogposed remedy would still not be
effective, and is therefore unlawful.

2.6  In deciding whether to impose any remedy, the CC sty that the specific
remedy proposed would have the effect of remedyfiregprecise AEC identified.
Without this, the CC cannot lawfully conclude thia¢ remedy is required. The CC
must therefore be able to show that the proposeedsg —i.e., the divestiture o¥< —
would have the effect of leading to increased poompetition in that area, in turn
leading to a reduction in price for self-pay anslired patients.

2.7 However, there is no reliable evidence that thestiture of3< — would have
that effect:

(@) The PCA does not support a divestituré<. The PCA does not show any
effect of concentration on self-pay prices for 8pir

() In assessing a remedy, the only relevant consideration is what Spire
would do in that area. Market-wide averages dopmetlict the likely
impact of the remedy at any individual Spire fagili To take these
broader market-wide averages into account woulthdgpropriate and
wrong and, in the context of framing a specific eelyy amount to
taking into account an irrelevant consideratiorut simply, the only
relevant evidence that the CC can take into accsuwspecific evidence
relevant to Spiré<.

(i) Even if the CC could draw a broad market-wide AECctagion from
its PCA results (which it cannot), the results dohmad for Spire. The
PCA carried out with respect to Spire does not slamy effect of
concentration on self-pay prices.

(i) Moreover, even if the PCA analysis did show any atffef local
concentration on self-pay pricés (which it does not), this conclusion
cannot be automatically extended to insured pridasured prices are
determined in a materially different way to selfypprices. Any
assessment of the effect of local concentratiomsuared prices has to
be based on the analysis of insured data only. Q@i analysis of
insured prices showed that Spire does not consigtensignificantly
price above operators without market power. The @€ failed to

> Enterprise Act 2002section 138.
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present evidence that lower concentration will kesueduced insured
prices.

The evidence available to the CC shows that there @ready sufficient
competition <. The CC claims it has not used the LOCI for a medtiani
assessment of competition in local areas. Howeaber,CC’s approach to
formulating the proposed divestment is almost esickly based on changes
in this LOCI parameter. This is clearly not a propasis to frame any
potential divestment package because it cannotuatdor any qualitative
assessment of competition in the relevant locakh.areThe confidential
qualitative evidence available to the CC (whichset out in_Confidential
Annex 1) clearly shows that there is already sufficienmpetition 3< and
therefore that any divestiture in this area wowddlre effective.

PCA/LOCI analysis shows that divestiture would not lave any effect The
PCA is not an “across the board” result that appéigeally to all market
participants and does not suggest that higher abraten leads to higher self-
pay prices in the case of Spire. The CC therefosenbabasis to presume that
a divestment that decreases Spire’s local condemirad< would be
beneficial. On the contrary, the evidence indisatikeis would make no
difference to competition.

The CC has identified candidates for divestment basdabw that impacts on
the “network effect.” However, because the LOCIestr is misconceived,
hospitals may become candidates for divestment the network effect may
increase) as a result of facing greater competftidinere is therefore no basis
(even in theory) to presume that the divestmeritafould be required, and
hence no basis to presume it would increase |lazapetition.

The market conduct of key insurers demonstrates thathere is already
sufficient competition 3<. The actual market conduct of key insurers
indicates that the divestiture 6K would have no effect on competitior<
because local competition is already sufficie.

In sum, there is no evidence that requiring Spiralitzest3< would be an

effective means of achieving the CC’s stated airmofdasing pricé<. The remedy
proposed would not be effective and is therefolawful.

2.9
(@)

(b)
(©)

Even if the CC’s LOCI-based test for divestment isliapps<.

Using the CC’s test, candidates for divestment amesethfor which the
“network effect” —i.e., difference between the “individual LOCI” and the
“network LOCI” — exceeds 0.2.

<.

K.

6

SeeSpire’s Response to the PFs.
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0 <.

210 . xB

(b) Are there suitable purchasers available with tha&ppropriate expertise,
commitment and financial resources to operate anelvdlop the divested hospitals

as effective competitors without creating furtherropetition concern8

There are a significant number of potential purchases

2.11 In the event that the CC (wrongly and unlawfully) clowles that a divestiture
would be an effective remed<, there would likely be a significant number of
entities with the appropriate expertise, commitmant financial resources to run the
divested facility as an effective competitor.

(@) Larger UK-based hospital operators Other larger UK-based operators
would likely have an interest in acquiring the diteel assets (as Spire itself
might potentially be interested in purchasing htadpi divested by other
PHPs). National operators have considerable a@spednd experience in
operating hospital facilities and would clearly &ble to run any divested
facility as an effective competitor.

Bupa has suggested that it would hasggriificant concerrisif any divested
assets were to be purchased by a hospital groupasuBMI, HCA, Nuffield,
Ramsay or Spire, arguing that this wouleixpand that group’s scale and
could increase the proportion of the group’s pditfahat comprises ‘must
have’ facilities”® Bupa indicates that it is concerned that the atgugroup
would be able toleverage thdacquired facilitiesto increase national prices
through tying or bundling practice's®

However, there is no reason that additional comggashould be placed on
such operators acquiring divested facilities. Asmatter of law, any
restrictions of this nature would be inconsisterthwhe CC’s theory of harm
(which is premised on the ownership of a “clustdrhospitals in a given local
area). In any case, it is not clear who wouldraxcpice be able to purchase the
(significant body of) divested assets if a blankah was placed on their
acquisition by larger current hospital operator§.he acquisition of any
divested assets by larger current hospital opeyaioould therefore simply be
subject to the same competition analysis.,(merger control review) as any
other acquirer or acquisition.

(b)  Smaller UK-based operators. Existing smaller UK-based hospital operators
would be well placed to operate and develop theesdded facility as an
effective competitor. Hospitals owned by severabker operators (such as

T,
8 %

°  Bupa Health FundindqResponse to Remedies Natjzara. 4.58.

19 Bupa Health FundindResponse to Remedies Nqtjzara. 4.118.
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Aspen)already operate as effective competitors in varloaations across the
UK.

(© International operators. Several international operators could take this
opportunity to enter the UK market. For examplgjeidérra Healthcare
International, the US-based healthcare group, hadisdted to the CC that it
has been developing its potential entry into the fWkate healthcare market
for the last two yearS.- The Al Noor Hospitals Group, a private hospital
provider based in the United Arab Emirates (whiesently listed on the
London Stock Exchange), is also understood to Insidering potential entry
into the UK.

(d) PMIs. PMiIs have previously purchased hospitesy( Bupa acquired the
Cromwell Hospital in London in 2008) and may also ib¢erested in
purchasing any divested asséts.

(e) Private Equity Firms. Private equity firms may also be interested in
purchasing any divested assets. Several privatgyelirms have purchased
and successfully operate (or have operated) prikvatdthcare businesses in
the UK, including Cinven’s current ownership of ®piHdealthcare Group,
Apax’s part-ownership of GHG/BMI, Legal & General Mares’ acquisition
of a group of private hospitals from BUPA Hospitaks 2005 to form the
Classic Hospitals group (subsequently acquired bgeSp 2008), and Welsh
Carson Anderson and Stowe’s ownership of Aspen Hemde. A financial
purchaser could easily acquire any sector-speeKmertise necessary to run
the businesse(g, by hiring staff from outside the UK or from etisy UK
competitors).

) NHS. Depending on location and proximity to other NHSilfaes, the NHS
might also have an interest in purchasing any tixeassets.

The MIR process may impact the availability of suitdle purchasers

2.12 In assessing the availability of suitable purchaséand therefore the
effectiveness of the remedy), the CC should consideimpact that the MIR process
is likely to have on potential purchasers. The Ce€raordinary approach to
profitability and the risk-return available to irsters raises serious questions about
whether firms would be prepared to continue to stve the UK private healthcare
sector. Moreover, given the number of substahtspitals that the CC is proposing
would come to market at the same time, it is neaicthat there would be a sufficient
number of purchasers to acquire all of the divestnpeoperties, particularly within
the relatively short timeline for divestiture thhe CC appears to have in mind.

1 SeeNueterra Healthcare UK Limited, Nueterra SubmissmCompetition Commission, para. 1.2.

12 Bupa appears to acknowledge, in its responséheéoptoposed remedies, that PMIs could be

interested in purchasing divested hospital asse¢eBupa Health FundingResponse to Remedies
Notice para. 4.59.
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There is no clear framework for competition analysif potential purchasers

2.13 Spire is unable to consider whether the acquisitibthe divested assets by
particular purchasers would create further comipetitoncerns, in particular for two
reasons:

(@) First, Spire has no means of replicating the CC'€CL@nalysis, which has
been central to its assessment of local competitiddsent access to such
analysis, Spire (like all other parties active lie imarketplace) is not able to
determine whether the CC would consider that theisitiqun of the divested
assets by another operator (particularly a largérbdsed hospital operator)
would raise further competition concerns.

(b) Second, Spire is not able to assess the weighwibaltl be assigned in a local
competitive assessment to factors such as inpatendther admissions,
critical care availability, geographic proximity; specialties offered. The CC
has suggested that these real-life competitivenpeters have been taken into
account in its assessment, but this is not refteatethe CC’s conclusions
(which are largely based on theoretic assumptions).

2.14 In order for Spire to be in a position to make mied representations on this

point, the CC must provide further disclosure andiglanation of the reasoning that
it has adopted. Spire has asked for this inforonatin several occasions, but it has
not been forthcoming. For Spire to be able to sadpproperly to the CC’s question

and to put its case, it needs access to the aéthie CC’s analysis.

(c) Would a divestiture remedy on its own be su#iai to address the AEC or would
additional measures be required to ensure a compnesive solution. Would, for
example, the remedy be liable to circumvention thgh arrangements with

consultants that would result in them conducting therivate practice wholly or

predominantly at the divesting hospital operatoremaining hospitals? Are there
other ways in which BMI or Spire could circumvent avdistment measure?

Consultant Availability Arrangements

2.15 In the event that the CC (wrongly and unlawfully) cloies that any
divestiture is necessary, the CC will need to comshdev arrangements between
hospitals in relation to consultant availabilitylwvork in practice.

2.16 This is important to understand, because whereestiliure hospital draws its
consultants from the same Trust as another hospéaig retained by the same
operator, it may be necessary to introduce a “recpimg” rule {.e., an arrangement
effectively akin to the sort of “non-solicit” agmeent one would commonly expect to
find in an M&A agreement).

2.17 An effective non-solicit agreement would need teetrtbe following criteria:

(@) It would need to be carefully delineated to enghed the benefit of acquiring
a hospital passed to the new owner, but not togmtethe retained hospital
from continuing to compete for both consultants gatients. So, for

LON27520027/5+ 140557-0021 Page 10
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example, consultants would need to remain freehtinse to base their work
in one hospital (if they so choose) or to splititlpeactices between one, two,
or more hospitals.

(b)  Any limitations would need to be time-limited andagraphically limited in
order to avoid the CC introducing market distortibvattwould undermine
future competition.

218 X.

(d) Are there other assets or businesses, besidespitals and their outpatient
facilities, which it would be necessary or appropeato include in a divestiture
package? These could be physical assets, such asuiting rooms, or, for
example, they could be joint ventures with others NHS contracts to operate
PPUs. Would divestiture of any such assets or besses present particular
problems?

219 X.
220 X:
@ X
(b) <;and
) <.
221 XK.
222 X1
223 XM

(e) Are there particular assets whose divestiture vabobnfer market power on the
acquirer? To avoid creating further competition noerns would it be necessary to
exclude certain assets from the sale?

224 X.

() How long should BMI and Spire be given to effetite sale of the divestiture
package? Our guidelines state that in relativelyasghtforward divestiture cases a
maximum period of six months is appropriate. Isaisufficient in this case?

2.25 The CC’s guidelines provide that the sale of a diwge package should
“normally’ have a maximum duration of six months irelatively straightforward
divestiture cases'

13 <.
14 <.
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2.26 The basic process of allowing all possible buyerkok at all possible assets
— i.e., for “canvassing a sufficient selection of potential ahlé& purchasers to
facilitate effective disposal and adequate duegdiicé within the terms of the CC'’s
Guidelines — will take some time. The CC would aised to review and approve all
divestitures. These processes would be complidayed number of factors arising
out of the way in which the CC has formulated itsgosied remedy, in particular:

(@) Spire (and other hospital groups) cannot easilgsssthe universe of possible
buyers for any facility. The CC'’s local competitianalysis is based on a
flawed LOCI, which cannot be replicated. Where ptly@antitative or
qualitative features of competition have been ditedhe CC, it is not possible
to understand how these have been applied in peacti

(b)  Only a buyer without any existing hospital facdgiin the same geographic
area as a divestiture hospital could be sure afipgghe CC’s competition
test. However, there is not likely to be a suéfidi number of such potential
purchasers to acquire all divestiture assets.

(c) Spire has limited internal resources to manageptbeess of selling hospital
assets at the same time as assessing the pofanithlase of assets divested
by other parties (and the same would likely be fanether purchasers).

(d) In some cases, landlord or lender approval mayebeired for the disposal of
a hospital sité® Some time may therefore be required for the tamidand/or
lender to carry out their own due diligence int@ toroposed new tenant.
There can be no guarantee that a purchaser aclefiahe CC would also be
acceptable to a landlord or lender. At the vegsiethe CC cannot assume
that any consents required would be forthcominthat the process would be
swift.

(e)  The disposal of hospitals will also be complicabtgdhe fact that no purchaser
of a divestiture facility is likely to proceed waht confirmation from the
relevant PMIs that they will recognise (or contirtoerecognise) the hospital
as part of their network. This is an importanttdiea of the disposal process
that has been exacerbated by the current inquilye CC has acknowledged
that PMIs routinely use instances of new openisgsyice expansions, and
hospital transfers as a material part of their amigg strategiel’ Indeed,
this was Spire’s experience with respect to thegettion of its Montefiore
facility.’® Spire would expect PMIs to use the opportunitytleé CC'’s

15 Competition Commission,Guidelines for market investigations: Their rolerogedures,

assessment and remedi@sinex B, para. 27.

6 Similarly, material contracts with third partiéisat support the operation of a divested facility

would require to be novated (requiring the consémbntractual counterparties).

17 Seee.g, Provisional Findings Report, Appendix 6.11, pdi@4et seq The CC notes that a PMI

“may seek to withhold recognition if it perceiveattby doing so it can secure improved terms in
return for recognitiofi (at para. 164), and cites several examples irchvthie recognition of a new
facility was ‘part of a negotiatiohof where a PMI was able tes&cure a discount in return for
recognizing a new facility(at para. 169).

M
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proposed re-shuffling of the competition landscdpedelay and/or deny
recognition, and/or renegotiate existing agreemeads a condition for
continuing recognition. (The CC's failure to engagéh this systemic
problem in the private healthcare marketplace scudlised more fully in
Spire’s PF Response.)

) Purchasers would be required to obtain additioegulatory approvals, such
as CQC registration. Obtaining these approvals ek some timee(g,
CQC registration can take up to eight weeks).

2.27 Notwithstanding these difficulties, the standarg-rsionth period set in the
CC'’s Guidelines should be sufficient to ensure aactiffe disposal of the divestiture
assets. However, in light of the potential foraysl to arised.g, in securing the

required consents from landlords/lenders or wheuechasers are unwilling to
complete transactions because of uncertainty iegelosy PMIs) a flexible timeline and
process may be needed. The CC would have to keeprtigress of the divestiture
process under close review with a view to extendlegtime period required.

(g) What are the relevant costs and benefits that stwuld take into account in
considering the proportionality of the divestitu@ptions?

2.28 Spire cannot identify any benefits that would arifsem the proposed
divestiture. The CC has not adduced any evidenogisfgdhat Spire hospitals price
higher to self-pay patients in areas where conagatr is higher or that Spire’s
insured prices are consistently or significantlyoabd those of operators without
market power. The CC therefore cannot lawfully dode that there would be any
price benefit from a divestituri<.

2.29 By contrast, any divestiture could have significacdsts” for the divested
asset. These costs could damage the operatideatieéness of the divested asset,
potentially increasing the cost of healthcare td-esers and/or decreasing the quality
of services provided. When the CC is consideringtivdreany remedy is justified, it
should give particular weight to these costs (gitea absence of any benefit
whatsoever):

(@) Loss of efficiency Spire is an extremely efficient operator of htagp,
including 3< (as the CC is aware from the extensive evidenceigedy. In
the course of the present inquiry, Spire has cosioned LEK Consulting to
prepare detailed assessments of its profitaldilityThese assessments have
provided extensive evidence of Spire’s efficien€yperation €.g, 3< of the
improvement in Spire’s EBITDA between 2007 and 264% been generated
by the realisation of operating efficiencié$) These efficiencies may well be
lost in the hands of another operator, ultimatelgding to higher costs for
consumers.

19 LEK Consulting’s report is attached as Anneto Bpire’s PF Response.

20 gSpire’s Response to the Annotated Issues Statedyapendix A, p. 76.
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Loss of clinical excellence.The CC is also aware from the evidence provided
that Spire has invested significantly in the unglagd clinical processes and
treatment pathways that support its clinical excele. Again, these
performance advantages may be lost in the handsnother operator,
ultimately resulting in the divested hospital sufig from a loss of
competitiveness (including from reduced consultamtfidence in the facility).

Negative impact on planned investment<.

Negative impact on future investment As a general matter, the CC’s
proposed approach could serve to chill competiignmeducing the incentive
for local entry or expansion by incumbent provideror example, Spire
would not be able to assess, using the criteria yethe CC, whether the
purchase or development of new facilities wouldileaa “cluster” in future.

2.30 There are therefore significant cost disadvantatpet the CC has not
recognised (and that the CC’s analytical framewarkilliequipped to consider).
These are, however, important issues for the CCkmitdo account because they are
key to how a hospital competes for patients incallarea: on quality and on price.

(h) Are there other remedies that would be as effeetin remedying the AEC that
would be less costly or intrusive?

2.31 Spire considers that the remedy proposed by the @@atly disproportionate
on a number of bases:

(@)

(b)

(©)
(d)

No remedy is necessary at all The CC should consider whether any remedy
is necessary at all. There is no substantive lmsishich the CC can reach a
lawful conclusion that a local remedy is requifetl Where a decision on
remedy is marginal due to the wealth of evidencéheneffectiveness of local
competition, the CC needs to be mamnfident that a positive effect would
flow from the remedy. An intrusive and draconiamedy based primarily on
the outcome of a flawed LOCI screen to address g@inmarproblem fails the
proportionality test.

Even if a remedy were necessary, requiring the divatire of a hospital
would be disproportionate. Given that the CC’s own PCA analysis finds no
effect of concentration on self-pay prices for 8pint is manifestly
disproportionate to require Spire to divest anypitat Again, that would be a
draconian and intrusive remedy (not to say an uilbwnterference with
Spire’s legitimate property rights) that is not tifisd by the evidence
available and is therefore disproportionate to @mypetition concern.

<.

Requiring any remedy in relation to outpatient andday-case care would
be disproportionate. In its analysis, the CC ignores outpatient and cise
providers as local competitive constraints on tlesid that competitive
conditions are different in those segments. Irt,fdee CC concluded that
inpatient, day-patient, and outpatient care arendisproduct markets. There
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is no analysis or evidence as to why the CC’s cammhs on in-patient care
are relevant to outpatient or day-case care. rnbtsnow open to the CC, as a
matter of law, to extrapolate conclusions about pefitive outcomes in

inpatient care to outpatient and day-case care.codingly any remedy

imposed can only be limited to inpatient care, ambuld not touch on

outpatient or day-case care.
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3. REMEDY 2(A): TYING/BUNDLING —PREVENT BMI, HCA OR SPIRE FROM
RAISING ITS PRICES NATIONALLY IFA  PMI CHANGED ITS NETWORK POLICY SUCH
THAT PATIENT VOLUMES TO THE HOSPITAL OPERATOR CONCE RNED WERE LIKELY
TO FALL . THIS MIGHT OCCUR IF , FOR EXAMPLE , THE PMI CHOSE TO REMOVE ONE
OF THE OPERATOR’S HOSPITALS FROM ITS NETWORK OR IF IT ADDED A RIVAL
HOSPITAL TO ITS NETWORK . IN NEITHER CASE WOULD THE PRIVATE HOSPITAL
OPERATORS BE ENTITLED TO RAISE ITS PRICES NATIONALL Y

Overview

= No remedy at all is justified: the PFs do not identy any AEC resulting
from tying, bundling, or national discount schemes.

= The application of the remedy remains wholly uncleaand therefore it is
difficult for Spire to meaningfully comment on it.

= The remedy appears to apply to potential price risewithin the context of
concluded agreements. If this is the case, the realy has no connection tqy
Spire’s business: Spire cannot unilaterally raise pces for any reason
under the terms of its existing contracts with PMIs

= Spire is concerned, however, that the remedy coulake interpreted more
broadly. In this case, the remedy would not be renable or effective:

o0 The remedy is based on a series of mistaken assungpts. Where the
basis of the CC’s proposed remedy is so factuallyrang, the remedy
cannot possibly be effective.

o The remedy would not be effective to achieve the CE€'stated aim, as i
would likely no longer be feasible for PHPs and PMi to negotiate at
the “national” level. The likely outcome of the renedy would be to
introduce “local” pricing (in a more cumbersome andcomplex way
than alternative remedy proposals) and shorter-terncontracts (which
may not be in the best interests of patients).

o The remedy would be extremely complex to monitor anénforce.

o0 The remedy is wholly disproportionate. It would rik capturing price
rises that have no connection to network changest would apply to
all forms of treatment, even though the CC’s analyis is limited to
inpatient treatment. Moreover, it goes far beyondhe concerns
expressed by the PMls.

o The remedy would have significant unintended adverseonsequences
It would distort competition — both between hospités and between
PMIs — and put an end to pro-competitive arrangemets such as
network and volume-based discount policies.
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Introduction

3.1 Spire considers that the CC has no basis (as a nodittaw) to impose the
proposed remedy. Leaving this aside, the unceytaattached to the proposed
remedy, as currently drafted, makes it difficult 8pire to comment meaningfully on
it.

3.2 The proposed remedy states that each of BMI, HCA, Spide would be
prevented from raising its prices nationallyif a PMI “changed its network polity
such that patient volumes to the hospital operator were likelyfall.”>* However,
the application of this principle in practice remgivholly unclear.

3.3 The CC appears to suggests that the proposed remmalyg attach to price
increases applied within the context of concludgce@mentsife., to an ‘existing
agreemeritbetween a PHP and a PMf). That is to say, a PHP would not be able to
raise national prices negotiated and agreed aitdre of a contract during the course
of that contract in the event that a PMI choseetmave one of the PHP’s hospitals
from its network or add a rival hospital. If thesthe case, the proposed remedy has
no connection to Spire’s business: under the tenits existing contracts with PMIs,
Spire cannot unilaterally increase prices for aggson Pricing provisions affected
by national volumes exist only in Spire’s agreeraesith certain smaller insurers (in
which volume-linked discounts are provided to dstiese PMIs in winning large
corporate accounts). These arrangements are dherelifferent from the type
envisaged by the CC and would fall outside the safke proposed remedy on any
basis.

3.4 However, because the application of the bright-linke stated by the CC
remains unclear, Spire is concerned that the pespoemedy could be interpreted
more broadly:

(@) First, the rule could be interpreted as providindl®with “carte blanche” to
unilaterally delist hospitals without facing any the (mutually-agreed)
remedies provided for under contract. (TypicaBpjre’s contracts with PMIs
are based on a specific network of hospitals aga¢éte outset of the contract
and delisting one of those hospitals — without goealson — gives rise to a
breach of contract.)

(b)  Second, the rule could be interpreted as applyrgutcessive contracts. That
is to say, when negotiating at the end of the tefra contract, a PHP would
not be permitted to increase its prices in the “heantract where the PMI
proposed to change its network policy from thatahHformed the basis for the
previous contract.

2L Notice of Possible Remedies, para. 41.

22 Notice of Possible Remedies, para. 4this variant of the remedy might be appropriatedd?MI

that had an_existing agreemewith a hospital operator and wished to retain thentractual
rights but wished to vary the composition of itsgiital network (emphasis added).
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3.5 Inlight of this uncertainty, and because the dpequestions raised by the CC
are inter-related (and many of the same obsen&atian be made in relation to more
than one of these questions), Spire’s observaborthe proposed remedy are set out
as follows:

= Section |l explains that the CC has no basis (as a matterwgf tia
impose the proposed remedy.

= Section llexplains that the proposed remedy (as interptetattach to
price rises within the context of concluded agrestsjewould not be
effective vis-a-vis Spire, because it bears no relation to the way in
which Spire’s business operates in practice.

= Section lll explains that the proposed remedy (as given tloadar
interpretation described in para. 3.4 above) waubtl be effective,
because: it is based on a series of factual eram@ mistaken
assumptions; it would not achieve the CC’s statedsaitrwould be
disproportionate; and, it would have several umdesl adverse
consequences.

l. The CC Has No Basis To Impose The Proposed Remedy

3.6 As a starting matter, the CC simply has no basisa(asatter of law) for
seeking a remedy addressing tying, bundling oonativolume discounts because the
PFs do not identify, reason, or evidence any AEG@ltieg from tying or bundling by
hospital operators, or from national volume dis¢caamemes.

3.7 The PFs reach no conclusion and contain no materialnalysis relating to
tying and bundling practices The PFs, which identify only a single AEC relgtto
insured pricind® contain no proper analysis or reasoning that cotsngolume
discounts and/or tying/bundling strategies to esicln of entrants, and therefore to
higher insured prices, to the requisite standanaobf.

3.8 Instead, the PFs simply state the “view” th#te position of a hospital
operator in negotiation with PMIs is strengthened wive one or more local areas it
operates hospitals that face low levels of competitf*

3.9 This assertion is insufficient as matter of law étter taken as analysis,
reasoning, or conclusion) to support the remedy@sed by the CC. Under the
Enterprise Act 2002the CC only has the power to seek a remedy whérasifound

% Provisional Findings at para. 10.3V& have identified two structural features in thevjsion of

privately funded healthcare services: (a) high lens to entry for full service hospitals; and (b)
weak competitive constraints in many local marketduding central London. Together these
features give rise to AECs in the markets for hasmervices that are likely to lead to higher
prices for self-pay patients in certain local maskand to higher prices for insured patients for
treatment by those hospital operators (HCA, BMI aBdire) that have market power in
negotiations with insurers

24 Provisional Findings, para. 6.290.
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an AEC. Since the CC has not identified any AEC Itiegufrom tying, bundling or
national volume discounts, it cannot impose a rgmedddress those issues.

3.10 Even “second guessing” the CC’s intentions provideso meaningful link
between tying/bundling and any AEC In the absence of any proper analysis of
tying/bundling and volume discounts, and in orademform this part of its response
on remedies, Spire has reviewed the rest of thef®Fany possible insight into the
CC's approaci> However, even this expansive approach providesuggestion of
any AEC resulting from tying, bundling or nationvalume discounts.

3.11 Any analysis of tying, bundling, and volume disctuis very limited in both
nature and scope:

(@) First, in its discussion of national bargaininghe PFs, the CC notedWe did
not find that the evidence on bargaining on its emdicated whether hospital
operators had market power or that PMIs had buyewed'?®

(b)  Second, in its outline of its views, the CC notedll ‘the volume discount
schemes we have reviewed appear designed to rewaRiMhéor growing its
volume across the whole portfolio of hospital§...] By rewarding
incremental growth relative to total national volusne this way, the hospital
operator creates an incentive to maximise recognitior a given operator
and a disincentive to recognise rival hospit:5

3.12 These comments again provide no useful insighte T simply notes the
schemes it has observed, but advances no evidenceraing the competitive effect

of any of these schemes. The CC adduces no evideiggesting that tying or
bundling might give rise to an AEG.,e.,, because these discount schemes have
prevented efficient entry.

3.13 Although the Notice of Possible Remedies suggdstt this remedy is
intended to address the CC’s concern that hospitatatgrs may have bargaining
power in negotiations with insurers, Spire has atsoewed the CC’s comments on
barriers to entry.

3.14 In this regard, the CC notes in the PFs tlve¢ ‘have found that some large
hospital groups may have the ability to induce al RiMrefuse recognition of a new
entrant locally, even one offering lower prices agher quality services®. The
basis for this conclusion is unclear but appearbdobased on two points: (1) A
statement by AXA that it decided not to recognisel€ Bath in the context of its
broader, national relationship with BMI, includingetneed to secure agreement over
BMTI’s participation in AXA’s Corporate Pathways Prad.e., at a time when AXA

% The very fact that Spire needs to scour the BEm$ight into the CC'’s reasoning demonstrates the

inadequacy of the report as a basis for consuitatitd subsequent decision. Principles of natural
justice require that Spire be given a proper aticofiportunity to respond to the case against it.

% Provisional Findings, para. 6.189.

2 Provisional Findings, para. 6.186.

% Provisional Findings, para. 6.84.
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was _seeking a discoufrom BMI); and (2) AXA’s general strategy of usisglective
recognition of hospitals to obtain discourftom PHPs. The context of these
examplesi(e., the pursuit by AXA of discounts) further indieatthat the CC has not
adduced evidence to suggest that any practicenglad tying, bundling or volume
discounts has prevented PMIs exercising their lairga strength on a local or
national basis.

3.15 However, even if this remedy were designed to adbarriers to entry (and
there is no suggestion that this is the case ilNthitece of Possible Remedies), the CC
has not set out any basis to conclude that a remeddiyng to national prices would
reduce any barrier to entry.

3.16 The absence of any meaningful analysis/reasoning ¢ying and bundling
precludes any remedy and violates the CC’s legal tgation to properly reason

its decisions In sum, the CC has not set out any basis to imploseproposed
remedy. Indeed, because of the inadequacy offse $pire cannot properly address
the effectiveness of the proposed remedy. The CCGbiaprovided any analysis or
reasoning explaining why it is necessary to addngsg, bundling or national volume
discounts in the market. The CC has a legal obbigatinder section 136(2) of the
Enterprise Act 20020 disclose properly its reasons for its decisioridowever,
reasoning supporting the proposed remedy canndidoerned from the PFs. In the
absence of such reasoning, Spire cannot reasomha&blxpected to respond to an
unknown case.

Il. The Proposed Remedy (As Applied To Concluded Agements) Would
Not Be Effective Vis-a-vis Spire

3.17 As noted above, the CC appears to suggest that tpoged remedy would
apply to price increases proposed within the cdraéxoncluded agreementse(, to

an “existing agreemehbetween a PHP and a PMI). Under this interpretata PHP
would not be able to raise national prices negedisand agreed at the start of a
contract during the course of that contract wheRVH chose to remove one of the
PHP’s hospitals from its network or add a rival pitd. If this is the case, the
proposed remedy has no connection to Spire’s bssine

3.18 Spire’s contracts with PMIs do not allow it to unilaterally increase prices.
Spire does not have any contracts with PMIs tHatait to immediately change its
national pricing in response to a change in the'®kktwork strategy.><. Spire is
therefore already unable to increase its natiom&ing to PMIs in response to a
change in a PMI's network strategy. The proposdedy would therefore have no
effectvis-a-visSpire.

319 X2
3.20 X.
29 x

LON27520027/5+ 140557-0021 Page 20



NON-CONFIDENTIAL VERSION

3.21 In sum, therefore, the proposed remedy (as integréo apply to price
increases made within the context of concludedeageats) would be of no relevance
to Spire, and therefore Spire has no comment orthgh¢his would be a reasonable
and effective remedy. Spire simply notes, howethat the proposed remedy could
prevent the clearly pro-competitive arrangeme@sts

lll.  The Proposed Remedy (As Interpreted More Broadly Would Not Be
Effective

3.22 As noted above, the scope of the proposed remeslyGuarently drafted,
remains unclear and Spire is concerned that thghtline rule could be interpreted
more widely, in particular in two ways: (1) as peating PHPs from enforcing their
mutually-agreed contractual rights if a PMI wered@dist a hospital during the course
of a contract; (2) as applying to successive rousidsontracts between PHPs and
PMls.

3.23 In either case, as explained below, the proposededg would not be
reasonable or effective for several reasons atiterefore unlawful.

A. The Proposed Remedy Is Based On A Series Of Factuarrors
And Mistaken Assumptions

3.24 In deciding whether to impose any remedy, the CC sty that the specific

remedy that is proposed would have the effect afiegying the AEC identified.

However, the proposed remedy fundamentally misigtdeds how the marketplace
operates in practice and is based on a seriegwoifisant factual errors or mistaken
assumptions. Where the basis of the CC’s proposeedy is so factually wrong,
that remedy could not possibly be effective.

3.25 The proposed remedy wrongly assumes that national fes are arrived at

by simply “adding up” local volume discounts. The general principle that
underpins the proposed remedy — that a PMI shaaildnitaterally permitted to delist
certain hospitals in a mutually-agreed network withany change in national pricing
— appears to rest on the assumption that natioradspare simply an aggregation of
volume discounts across a group of hospitals.himway, the CC appears to suggest
that it would always be economically viable for @spital provider to retain those
discounts at its remaining hospitals were a PMUtedist one or more of its other
facilities or services. However, this is not cotre

3.26 Spire’s pricing to PMIs reflects the inclusion obead basket of services in
that contract (with costs varying between facsitend specialties). National prices
can also reflect the fact that many of the costSpire’s hospitals are shared across
specialities’® If one of the specialties that makes use of aeshservice is removed,

%0 As stated in Spire’s response to the Market Qursaire: ‘the financial viability of hospitals

typically depends on offering patients a baskegiroflucts. The provision of a basket of products
supports the efficient use of resources: a hobpitay not have a sufficient base of potential hip
replacement patients to support a theatre with f@niflow, but may be able to support that
theatre with a combination of hip replacement atiteo orthopaedic patients. At a more general
level, ‘cherry picking’ services results in the m@val of a stream of patients whose payments
contribute to the overhead base of the hospitaliley the hospital with a smaller base of patients
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it may not be economically viable to continue tei@te that shared service at that
facility.>* In some cases, national pricing can also be tsetable the introduction
of new specialities by spreading risk across a widertfolio of hospitals. For
example, if one specialty at a hospital does notive the necessary volume in the
short-run, a degree of “cross-subsidisation” actbssportfolio may allow Spire to
continue to operate that specialty until it reachesitical mass.

3.27 The proposed remedy ignores that there are severakasonable grounds
to support price increases where a PMI reduces itgolume of business.Given the
variety of factors assessed in negotiating voluiseadints, there are several grounds
on which Spire might reasonably seek a price irs@deom a PMI if it reduced the
amount of business it did with Spire. For examfla,PMI were to shift a particular
service away from Spire, that change could affeet ¢ost base for other services
within the hospital network and reasonably leadatprice increase for those other
services.

3.28 Indeed, as a practical matter, most changes to BsPRiMtwork policy are
likely to result in a decrease in patient volumasd PHP. 3<. However, under the
terms of the proposed remedy, Spire would be ptedefiom changing its prices to
address this change in its economic situation.

3.29 The proposed remedy incorrectly assumes that hospitaperators are
able to rely on less substitutable hospitals in negjations to raise prices for every
hospital in their portfolio. This is an extraordinary assumption given thatehs no
evidence in the CC’s Provisional Findings that micegotiated with insurers are
above the competitive level at less substitutabkphials. There is no basis on which
the CC can conclude that a remedy that is likelyftecavely drive down prices at
such hospitals would be effective or efficient. the extent that the CC’s Provisional
Findings suggest that a hospital operator may betabcharge prices to PMIs above
the competitive level, a suggestion which Spire Ba®ngly refuted in its PF
Response, this suggestion is limited to an aggregféget across a basket of products
and across the operators’ entire portfolio. Gittes small price differential between
Spire and those PHPs that the CC has concluded ddvavat market power, to
extrapolate that even the prices at Spire’s higheslity hospitals were above the
competitive level would require an extraordinarguasaption.

through who to cover its services. Removal of gad®n by a large insurer would threaten the
viability of some services, and the loss of patéicgervice lines could threaten the viability of a
entire hospital’ SeeSpire’s response to market questionnaire at fa(e).

31 For example, Spire’s business plan for cancevicas indicates that the imaging and surgical

services associated with its cancer services ralynen-cancer work to achieve the volumes
required for a minimum efficient scalee€001-006-9991-0444). Similarly, the GMC establishe
guidelines on the minimum number of particular pahares that should be done each year. If a
PMI were to delist a procedure at Spire, it mightlanger be possible to safely continue that
procedure, and discontinuance of the proceduredcaffi¢ct the viability of other services in the
hospital.
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B. The Proposed Remedy Would Not Be Effective To Achievéhe
CC’s Stated Aims

3.30 The proposed remedy would not prevent tying, bundlig, or national
volume discounts but just introduce a one-sided ptabition to prevent PHPs
from enforcing such provisions. As currently drafted, the proposed remedy appears
to assume that PHPs and PMIs would continue tor ente longer-term national
pricing arrangements, even though the PMIs wouiecefely be able to unilaterally
alter the terms of that contract (without PHPs geihle to make any price changes or
take any other form of contractual recourse). i@rpther words, national pricing
would continue but without clauses that would allBWPs to respond to the delisting
of a hospital within the agreed network.

3.31 This is not a feasible outcome because:

(@) National prices are set to ensure that costs ardbuesed on average across a
portfolio of hospitals which vary significantly vkitrespect to cost structure
and patient mix. The removal of one or more faesdi would have
repercussions for the average cost and patient anwss the remaining
hospitals, and would necessarily require the natigrice to be adjusted
simply to ensure adequate cost recovery.

(b) In a high fixed-cost business such as private heate, there is an incentive to
discount to win additional volumes. As Spire hgsdally negotiated a single
treatment price applicable at all its hospitals &ogiven PMI, it has offered
discounts on this single price in return for api@ted volumes across its entire
portfolio of hospitals. If Spire can no longer expto have access to a PMI's
volumes for a number of its facilities, it will lests existing ability to spread
the fixed costs at these facilities. Spire andRNds will then need to look for
alternative means to reflect improved fixed-costerage at the selection of
facilities where it can anticipate higher volumes.

3.32 The proposed remedy would result in PHPs and PMIs mang to shorter-
term local pricing. Given the inherent uncertainty around any “natldoiontract if
the proposed remedy were to be introduced, PHP$&tid would no longer be able
to rationally negotiate pricing terms at the nagiokevel. A probable outcome would
therefore be a move to shorter-term local pricimgragements.

3.33 There are potential benefits to a local pricingicure, but it does not seem
sensible to construct the remedy as a ban on tyogdling, and national volume
discounts particularly when more reasonable andcetfe alternatives — such as
Remedy 2(b) — are available.

3.34 A move away from longer-term contracts would undearthe stable basis
required for PHPs and PMIs to work together to tgveinnovative healthcare
delivery arrangements, and would therefore ultilyadesadvantage patients. Indeed,
in order to avoid the uncertainty that the propasededy would entalil, it could even

32 There is some evidence that the market may afreadnoving in this direction3<.
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be the case that the private healthcare marketdwudtimately end up operating as a
“spot” market (with pricing determineaid hocon a case-by-case basis). Given that
this would reduce the certainty and foreseeabdityund pricing, this might again not
be in the best interests of patients.

3.35 The proposed remedy would be complex to implement anmonitor.
There is no doubt that the proposed remedy wouldxtemely complex to monitor
and enforcé® In particular:

(@) Monitoring. The proposed remedy would seem likely to recaiparticularly
extensive and intrusive monitoring regime. If, fexample, the proposed
remedy were interpreted as applying to successiveds of contracts between
a PHP and a PMI, would the monitor somehow “refeoegoing contractual
negotiations in order to determine whether proposedng changes were
justified or not?

(b)  Causation The monitor would be required to adjudicate aymplex
questions of fact and law. It is unclear, basedheninformation provided at
present, how the monitor would distinguish betwiegjitimate prices rises and
rises due solely to changes to network poli¢fest seems certain that these
could be complex and fact-intensive assessment$ Wwuld occupy
significant time and resources, and could not beomenodated during
contract negotiations.

(c) Knock-on commercial uncertainty Even if the validity of pricing provisions
could be monitored effectively, the proposed remeduld still result in
considerable commercial uncertainty. In the evwatt a provision were
considered to be unenforceable, it may not be chdsther that provision
could be severed or whether the entire contractidvtien be unenforceable.
Resolving this question might require negotiatiod/anlitigation between the
parties before the ordinary courts (following theparate review of the
provisions within the scope of the proposed remedihis would create cost
and uncertainty for Spire and other market paraiotp.

C. The Proposed Remedy Is Disproportionate

3.36 It is remarkable that the CC seeks to apply any rgmetatsoever where
there is no evidence of any AEC. This is, in itsdiproportionate and unlawful.

¥ Inits Response to the Notice of Possible Rensedigiva also noted this concerrttis remedy is

also likely to require significant levels of momity and enforcement to be effective. We would
expect that disputes between hospital operatorsRiits on whether a given price increase was
in breach of this remedy would have to be resobyethe OFT or a third party. However, it will be
difficult for a third party, even one with considbte knowledge of the private healthcare market,
to determine whether a price increase in commenmggjotiations between a hospital operator and
a PMI should be permitted or prohibite¢seep. 6).

In its Response to the Notice of Possible Rensedi@iva also noted this concern: ‘It's not
clear what conduct the CC proposes would fall urttiés prohibition and how the remedy would
distinguish between legitimate price increases bgpital operators driven by increases in costs
and prohibited price increases driven by changeBNis’ network policies(seepp. 5-6).

34
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Moreover, even if the CC had established an AEC caoirggrtying, bundling or
national volume discounts, the remedy that has beeposed by the CC is
disproportionate on several bases, not least bedhuke aim is to address alleged
market power held by Spire, that aim is misconakiveAs explained in Spire’s
Response to the PFs, the CC has no basis to conblaid8gire has market power in
“national” negotiations. In addition, the specifimposed remedy is disproportionate
for several reasons:

(@)

(b)

(©)

The proposed remedy would apply to all pricing changs, even if not
related to changes in network policy. The proposed remedy purports to
address a concern regarding “national” volume disteschemes when a PMI
removes one of the PHP’s hospitals or adds a heapital to its network.
However, the application of the remedy would bewater. This is partly of
course because there is no such thing as a traigotmal” contract since no
PHP actually has national coverage. The propcsmedy would apply to any
pricing changes introduced by a PHP (whether ortimm¢e price changes are
connected to a national volume discount) in respaesanychanges in a
PMI's network policy that were likely to result ia decrease in patient
volumes.

The proposed remedy would apply to all forms of treament, even though
the CC’s analysis is limited to inpatient treatment Even if the CC had
found an AEC relating to tying, bundling or nationadlume discounts, it
could only have found such an AEC with respect faiient treatment, since
its assessment did not extend to day-case or tempatreatment. The
proposed remedy is therefore too broad becauseutdnalso apply to day-
case and outpatient treatment.

The proposed remedy is disproportionate to the conces identified by the
PMls. The CC’s proposed remedy is even disproportiotatine potential
concerns expressed by the PMIs:

() The concern expressed by Bupa was not that a hbep#aator could
increase its prices in response to a reductiorminmes, but rather that
a hospital operator could increase its prices dmrtionately in
response to a reduction in volumes. Bupa explaihay if prices at
other hospitals were increased substanti#limight not be worthwhile
for a PMI to exclude a hospital.

(i) Bupa’'s statements implicitly recognise that there appropriate
grounds on which a hospital operator might seekesprite increase in
response to a decrease in the volume of patients & PMI.

(i) The remedy proposed by the CC is therefore dispropate to the
concern expressed by Bupa. In reality, the only imayhich the CC'’s
proposed remedy could work is by preventing PHBsfmtroducing
any price increase — this would be manifestly dipprtionate.
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D. The Proposed Remedy Would Have Several Unintendeddverse
Consequences

3.37 As established in the CAT’s case law, any remedyosed by the CC should
not propose adverse effects that are dispropotgot@ the aim pursued by that
remedy>®> The proposed remedy would fail this test becausmimber of adverse
effects would arise.

3.38 The proposed remedy would distort competition The remedy would allow
a PMI to negotiate a price across the entire plotfand then “cherry pick” its
network to include only the highest quality andigghest cost hospitals. As a result,
PMls could end up paying a price below the competitevel for high-cost high-
guality hospitalsi(e., because the lower-cost lower-quality hospitalshie network,
which could be “dropped” by PMlIs after enteringoire contract, typically serve to
lower the “average” national price arrived at dgrimegotiations). This could lead to
a distortion of competition for high cost-high gtyahospitals (with the PMI paying a
sub-competitive price at higher quality hospitalagd weaker hospitals falling out of
the mix completely. This could easily lead to airgting of hospital networks,
reduced incentives to invest in new treatmentscradity improvements, a reduction
in choice for patients in some areas of the coymtng a loss of competition in some
areas.

3.39 The proposed remedy would effectively preclude effient volume-based
discounting. The principle of offering lower prices in retuior higher volumes — as
with the use of restricted networks by PMIs — isagic commercial proposition. In
principle, a PHP should be able to benefit fromnecoies of scale. However, the
proposed remedy would effectively prevent both PrdRd PMlIs from benefiting
from rational commercial negotiations founded dircefnt volume-based discounting
at the national level.

3.40 The proposed remedy could put an end to pro-compeiite restricted
network policies. The proposed remedy would also undermine the Pdlisent
restricted networks policies. The CC has acknowlédbgat restricted networks are a
way for PMIs to receive lower prices by offeringaguexclusivity (and hence the
expectation of greater volumes). A PHP could maibnally offer a lower price to
participate in a restricted network if the PMI wagt then bound by the contract
establishing the network. At present, a PHP malytbi participate in a restricted
network because of the uplift in patient volumesoagated with quasi-exclusivity. If
this benefit of the network (and the associatedaliat) cannot be relied upon, the
efficacy of restricted networks will be called iqaestion. Put simply, the incentive
to offer a discount to a PMI to be part of a quastlusive network would be very
substantially reduced.

% In its decision in Tesco plc v Competition Comsiis [2009] CAT 6, the CAT states that a

remedy fn any event must not produce adverse effects wdmiehdisproportionate to the aim
pursued (para 137).
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3.41 The proposed remedy would restrict competition betwen PMIs.
Currently, PHPs provide extra discounts to PMIsdlp lthem to win new business or
retain particular account$<.®

(a) Would this remedy be effective? Would hospitgkerators be able to deter PMIs
from removing hospitals from their network or recoging a local rival in ways
other than by raising or threatening to raise prisén response?

3.42 Seeabove (in particular paras. 3.30-3.35).

(b) How quickly would this remedy come into effec¥®ould it be necessary to wait
until existing contracts with PMIs had come to an @ro implement it or could this
process be accelerated, and if so how?

3.43 It is difficult for Spire to respond meaningfully tthis question given the
uncertainty around the CC’s proposal.

3.44 3<. Spire considers that the remedy should therdferatroduced upon the
expiry of existing contracts with these PMIs. Tdwlay associated with phasing in
changes after the end of the current contractsdvoot be unreasonable.

3.45 If the proposed remedy would apply more broadlydescribed in para. 3.4
above), its implications would be far more exteasiv

(@) In this case, the proposed remedy would affecofaBpire’s contracts, as any
change to a PMI's network policy would fall withihe scope of the proposed
remedy’’

(b) The proposed remedy would have a material impa@xsting contractsi.¢.,
because doubts would immediately arise around #uality of certain
provisions in existing contracts and it seems #sils might effectively be
able to unilaterally alter existing agreements).

(© In practice, the introduction of the proposed reyneduld effectively rescind
all existing agreements and require them to be idimately renegotiated.

(d)  As noted above, the introduction of the proposedesty would likely result
(at least for Spire) in the introduction of indiual pricing for its hospitals and
services. While the costs attached to the introdooof individual pricing
would not be prohibitive, the work involved meahattthe rapid and sudden
implementation of the proposed remedy would be aotical and ill-advised.

36 <.

37 For example, where Spire has entered into aacnwith a PMI following a tender for a restricted

network (assuming that a contract for a restriabetwork is a “national” contract for these
purpose), the pricing provided by Spire under #igieement was negotiated on the basis of the
cost structure and patient mix of that network.wideer, the proposed remedy appears to allow the
PMI to change the structure of the restricted netwiand therefore the cost structure and patient
mix relevant to the national price agreed) whileydeg Spire its contractually-agreed recourse to
adjust prices accordingly.
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3.46 The broad implications of the proposed remedy miggagainst immediate
implementation. Spire considers that the remedydconly be introduced upon the
expiry of existing contracts with PMIs (where thentracts have a fixed expiry date)
or after at least 12 months (for “evergreen” coetg)® This would allow both
parties to the contract to give weight to the impaicthe proposed remedy during
bargaining. The delay associated with phasinghanges after the end of the current
contracts would not be unreasonable.

(c) Is the remedy reasonable? Might a hospital cgter have appropriate grounds
for seeking a price increase from a PMI in the euehat it reduced the amount of
business it did with the operator? What economidioaale would there be for a
cross-operator (rather than single hospital) volundescount, for example?

3.47 Seeabove (in particular paras. 3.27-3.28).

(d) Would it be necessary to provide for continuousonitoring of the remedy
and/or to establish a mechanism for adjudication the event of disputes? If it
would, which would be the most appropriate body to artdke these functions and
how should it be funded? What would be the expeatests of monitoring?

3.48 Seeabove (in particular para. 3.35).

(e) What other measures would be necessary to prew@rcumvention of the
objectives of this remedy?

3.49 Giventhe uncertainty attached to the proposed remedguasently drafted,
Spire is unable to comment meaningfully this questi

38 <.
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4. REMEDY 2(B): REQUIRE BMI, SPIRE AND HCA TO OFFER AND PRICE THEIR
HOSPITALS SEPARATELY

Overview

= No remedy at all is justified: the PFs do not identy any AEC resulting
from tying, bundling, or national discount schemes.

= Despite this, the remedy could be implemented with material practical
difficulty (indeed, it reflects a business model tat is already in place to
some extent).

= The proposed remedy would represent a material varizgon to Spire’s
existing arrangements with PMIs and some time woulde required to
transition to new arrangements. The remedy shouldhterefore only be
implemented upon the expiration of existing contrats. Should the CC
seek to apply the remedy to existing contracts, didient time (at least 12
months) should be provided prior to introduction to allow for existing
contracts to be renegotiated.

(&) Would this remedy be practicable? Would thealsc and complexity of
negotiating prices on an individual hospital badi® sustainable?

4.1  As noted above (and explained in detail in the PEpRBese), Spire considers
that there is no basis for any remedy whatsoeveaus®e the PFs do not identify any
AEC from tying or bundling by hospital operatorghe required legal standards.

4.2  While no remedy at all is necessary or justifigdreésponse to the question
raised by the CC, Spire considers that the propaseddy would begracticablé in
that a measure of the type proposed by the €& ,+o “require BMI, Spire and HCA
to offer and price their hospitals separately amdlividually to PMIS — could be
implemented without material practical difficultyBoth PHPs and PMIs would need
to invest some time and resources in establishieginitial set of individualised
prices, but that process would be relatively strtiayward and the incremental costs
thereafter would likely be limited.

4.3 At present, Spire negotiates national prices witHlid? for each of the
treatments offered at its hospitals. Spire’s mirreegotiations with PMIs therefore
establish national price levels for thousands fiédgnt treatments<.

4.4 In practice, the starting point for any negotiatisrthe existing price. In the
typical course of negotiations, a “general” prideaege is agreed across the entire
basket of treatments and facilities, with more Gfi€ prices agreed for a smaller
subset of those treatmenise( a PMI will usually have identified a particulaub-
group of treatments for which it is seeking a loweice, and Spire may have
identified a group of treatments for which it igkmg a higher price). If the proposed
remedy is introduced, Spire anticipates that thgotiation of local prices/discounts
will likely proceed in a similar fashion.
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4.5 Spire considers that its own business systems wgalterally be able to
accommodate a move to local pricing, albeit witmeadjustment’

4.6 One practical solution to implementing this remedgy be for a PMI and
PHP to negotiate a national “standard raieg.,(for all procedures, codesc) for
each of a hospital group’s services, and then ieggovariations €.g, discounts)
from that rate for particular hospitals as is degrappropriate by both parties. Such
an approach would reduce the administrative burdéiie still achieving the aims of
the remedy. For the avoidance of doubt, the pregpaemedy should not require
PMIs to negotiate with individual hospitals. Neagtbns could continue to be run
centrally and therefore the transaction costs atdbe proposed remedy should not
be excessive.

(b) How quickly would this remedy come into effect¥®ould it be necessary to wait
until existing contracts with PMIs had come to an @ro implement it or could this
process be accelerated, and if so how?

4.7 The proposed remedy would require material chanigeSpire’s existing
arrangements with PMIs. Considerable time and resowould have to be invested
in establishing new prices, negotiating new or segli agreements with PMIs, and
adjusting Spire’s business systeths.While the costs of implementation are not
prohibitive, the work involved means that the ragmtl sudden implementation of the
proposed remedy would be ill-advised. Given thepscof work involved, and in
order to avoid any potential adverse effects fdrepés, the proposed remedy could
only be implemented upon the expiration of Spirelgsting contracts with PMIs.
The delay associated with phasing in changes #ftelend of the current contracts
would not be unreasonable. In the case of costradth no fixed expiry date,
sufficient time —.e., at least 12 months should be provided prior to introduction to
allow existing contracts to be renegotiatéd.

39 For example, although the proposed remedy waudcease the number of different prices Spire

needed to track in its IT systems, these systemdully capable of coping with these additional
variables.

40 For example, by updating pricing information irder to allow Spire to bill services to PMIs

individually by hospital.

41 At the very least, Spire considers that the léate for the internal administrative changes

necessary to implement the remedy — such as systienation and staff trainingtc — would be
likely to amount to at least six months.

LON27520027/5+ 140557-0021 Page 30



NON-CONFIDENTIAL VERSION

(c) If practicable, would it be effective? To whaktent could reputation risk be
relied upon to deter price increases in Single hitapareas?

4.8 Unlike Remedy 2(a), Remedy 2(b) directly addresses ofh the CC’s
provisional findings, and an issue identified ie lBC’s conclusions on insured price
outcomes. Although there was no evidence in the &t any of the hospital
operators leverage certain of their hospitals ttaiobhigher prices across other
hospitals in their portfolio, this appears to beocacern for both the CC and some of
the PMIs. The proposed remedy, by decoupling thepitals in a PHP’s portfolio,
would prevent the introduction of such a strategy.

4.9 As a starting matter, Spire disagrees with the GOggestion that any of its
facilities operates in a so-called “Single hospategda.” Spire considers that all of its
hospitals are subject to a range of competitivesttamts, including from facilities in
other geographic areas, outpatient and day-casedprs, and the NHS (both PPUs
and NHS hospitals).

4.10 A number of other factors suggest that price inmesawould not occur in
single hospital areas (unless justified by the dgaey cost position of the hospital):

(@) First, single hospital areas often arise due to RMI penetration in certain
areas, which may limit the level of demand for ptéeshospital services. An
area with low demand for private healthcare sesvig® not of great
importance to a PMI. PHPs face a greater threatetifting in such areas
because a PMI would have to require only a smatiyer of patients to travel
further, disciplining these facilities even in teeent that they do not have an
alternative proximate private facility. There Ietefore no reason to presume
that prices would rise in these areas, and magadnféall.

(b)  Second, as explained in more detail below, inct@siees in Single hospital
areas that were not justified by underlying costail be likely to elicit new
entry (assuming sufficient PMI penetration).

(c) Third, as explained in Spire’'s PF Response, the @&sessment of consumer
benefits relies on an unsubstantiated assumptadrPills pass on the benefits
of discounts to consumers. Few (if any) PMIs autfyeoffer differentiated
premia based on location. Accordingly, even if giees charged by PHPs
were to rise in Single hospital areas, it cannaipty be assumed (in the
absence of any analysis or evidence) that PMIs dvoaise consumer prices
locally. If PMIs did pass on local price increas@®ctly to the customers in
that area, the loss of insurance subscribers liteelgesult from a PHP price
increase would limit a PHP’s incentive to raiseesiin the first plac&.

42 Bupa has suggested that increases in premiaslaesult in a significant loss of insurance
subscribers (both new subscribers, and existingailiers at the point of renewal). In the event
that a PHP were to increase its prices at a lalitf, and assuming that an increase in prices
would result in an increase in premia charged talloesidents for health insurance, this would,
according to Bupa, lead to a significant loss inlRMumes through a loss of lives insured.
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(d) If prices were raised in Single hospital areaev confident could we be that this
would lead to new entry and over what time period? Wdothis depend on the size
and attractiveness of the local market concerned; €xample the number of PMI
subscribers or corporate scheme members in the itabp catchment areas?

4.11 As a starting matter, it is not necessarily theedhst prices will rise in Single
hospital areas. Instead, as explained above,aasaof limited demand (including
Single hospital areas) prices may in fact fall. céwingly, it is not correct to simply
assume that prices will rise in Single hospitalaaré hospital providers and PMIs
move away from national pricing.

4.12 If prices increased in Single hospital areas, newyewould be an entirely
likely outcome (unless price increases were jstifon the basis of underlying cost),
assuming sufficient PMI penetration.

4.13 There are no insurmountable barriers to entry i K. This view is
supported by the significant evidence of recentyeahd expansion. In an effort to
further lower barriers to entry, the CC has also psep a remedy relating to the
operation of PPUs by incumbent hospital operators.

4.14 Where a local area is large enough to support plelfacilities, then that area
is contestable and an exercise of market powerlbga operator would be expected
to create enhanced opportunities for entry. Evkare/local demand is likely too low
to stimulate PHP entry, a PPU could neverthelets éaften by taking advantage of
existing NHS facilities in that area).

4.15 Even short of a private operator immediately entgthe market with a full
service private hospital, there are several wayshith entry could occur in a local
area, each of which could have a significant effecSpire’s hospitals.

(&) The NHS could develop a private patient offeringhe NHS is typically able
to develop such facilities at relatively low costen its existing infrastructure.
This kind of entry already occurred in several led CC’s areas of potential
concern, such as the Wirral. In addition, the CCrkasgnised the removal of
the private patient cap as a factor that may leagt¢ater NHS activity in the
private sector in the future.

(b) A new entrant could open a day-case or outpatieititf, and expand into
inpatient care. This has already happened orpeagd to happen in several
other areas identified by the CC as being of poteatiacern, such as Cardiff
and Edinburgh. Spire generates the majority ofateenues from outpatient
and day-case treatment, and therefore the lossisfbusiness can have a
significant effect on its hospitals.

(© An existing provider may decide to widen its cateiminarea by establishing a
satellite facility in the area in an attempt townaatients to a facility located at
a somewhat greater distance (as Spire itself has honumerous local areas).

(d) Finally, just because a rival hospital is not witli certain drive time of a so-
called Single hospital does not mean tpatientslack choice; indeed, an

LON27520027/5+ 140557-0021 Page 32



NON-CONFIDENTIAL VERSION

important share of patients in Single hospital snedl typically have access
to rival hospitals.

4.16 There is, therefore, no indication that local pricwould serve as a barrier to
entry, even in Single hospital areas. Indeedpnatipricing may in fact currently be
acting as a deterrent to entry by suppressing Ipdak levels. Potential entrants
cannot easily identify high value areas for entgcduse regional variations are
masked by the national price. If prices were toyMaetween hospitals, this could
create more targeted opportunities for new entrants

(e) Is it likely that this remedy would have unintdad consequences? For instance,
would it be likely to lead hospital operators to sehospitals and if they did would
this result in consumer detriment?

4.17 Consumer detriment would arise if the proposed rgmeste to lead Spire to
close one or more of its hospitals. Broadly spegkamy remedy that could increase
the likelihood of a major PMI delisting one or mooé Spire’s hospitals would
increase the likelihood of Spire closing those litagg Delisting is likely to have a
serious impact on the profitability of a hospitak (evidenced in Spire’s Paper on
Bargaining). The CC has recognised in its PFs tehstahg can have a significant
effect on a hospital operatdt.Indeed, as Spire stated in its response to th®tared
Issues StatementDelisting even a single hospital is a significanteat because it
would undermine the financial viability of that hidap”** However, delisting one or
more of Spire’s hospitals is already a viable apfior PMIs today, and it is not clear
that the proposed remedy would increase the liaslihof this®

4.18 Consumer detriment would also arise if the proposededy were to lead, in
areas with more competitors, to a “race to thedmottin which PMIs sought to direct
patient volumes to the lowest cost hospitals, andpitals, in turn, focused on
competing solely on price (rather than quality amtbvation). It is not clear whether
the proposed remedy would increase the likelihdoa ‘Wace to the bottom” in these
areas. This risk could, of course, be offset hmnathg hospitals to charge top-up fees
for access to “higher quality” hospitals. This wbuaot only optimise patient choice,
while allowing PMIs to manage their own costs eifedy, but also create
opportunities for hospital providers to developdat services, and to offer a premium
service to patients in areas with sufficient demand

“* Provisional Findings, para. 169.

SeeSpire’s Response to the Annotated Issues Statepemat 4.10.
45
<.

44
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() Would hospital operators be able to frustrateetaims of the remedy by entering
into arrangements with consultants that would prevewtr deter them from
practising at an entrant’s hospital? Could hospitaperators deter or delay PMIs’
recognition of an entrant?

4.19 The proposed remedy restricting arrangements betweespitals and
consultants should alleviate any concern that irmmh hospitals could enter into
arrangements with consultants that would prevemteter them from practising at an
entrant’s hospital.
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5. REMEDY 3 —PREVENT THE OWNER OF A HOSPITAL INA SINGLE OR DUOPOLY
AREA FROM PARTNERING WITH AN NHS TRUST TO OPERATE A PPU

Overview

= No remedy at all is justified: the PFs do not identy any AEC to the
requisite legal standard.

» Notwithstanding the requirement for any remedy at dl, preventing
hospital operators from partnering with local NHS Trusts to operate
PPUs would likely create additional opportunities ér entry by new
providers to a given geographic area.

= However, an NHS Trust should be permitted to partnerin a PPU with an
incumbent operator where no other operator can bedentified within a
reasonable time period.

= The remedy would only operate effectively if it prowdes a clear and
serviceable framework for NHS Trusts and private opgators.

= Effective monitoring would also essential; an effi@nt and practicable
approach may be to specify that the acquisition ai PPU contract is a
relevant merger situation under the Enterprise Act 02 and therefore
subject to merger control review (where the applichle thresholds are
met).

(a) Would the remedy be effective? In how many antich Single or Duopoly
areas is it likely that PPUs will be launched?

5.1 There is no basis for any remedy whatsoever bedaeseFs do not establish
any AEC to the requisite legal standard. Howewesyihg aside the lack of evidence
to support any remedy, the measure proposed to prevent hospital operators from
partnering with their local NHS Trusts to operafU8) would provide PHPs that are
not active in a given local area with additionapogunities for entry.

PPUs are already being launched in several areas obncern and this trend is
likely to continue

5.2 The removal of the private patient income cap urttlerHealth and Social

Care Act 2012 has led to a significant number of NIH&sts exploring opportunities
to generate additional private revenues, includthgough PPUs. Given the
developments that are already underway (some ofhwdmie described below), Spire
disagrees with the CC’s suggestion the“lifting of[the] cap is unlikely to give rise

to such significant expansion that PPUs will operate substantially greater

competitive constraint on private hospital operatar the near futurg*®

46 Provisional Findings, Appendix 3.1 at para. 26.
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PPUs have recently opened or are being developéd.inRecent examples

include:

(@)

(b)

(€)

(d)

(e)

5.4

A new private cancer centre, the Clatterbridge €liopened in Wirral in June
2013 providing chemotherapy and radiotherapy sesvic This centre is a
partnership between the Clatterbridge Cancer Care Rdd@dation Trust and
Mater Private Healthcare. A new facility acrossrodwve Park and
Clatterbridge — for a full range of private servieess also understood to be
under development. (In its local areas workinggprathe CC described Spire
Wirral as facing insufficient constraints in a nwgtovider environment.)

Ramsay has been awarded the contract to operatedttenbrookes PPU in
Cambridge. This is a significant facility, congigfiof 64 in-patient beds and
five theatres’

The Royal Derby Hospital has announced that it ballopening a new private
patient ward providing inpatient services in OctoB613* (The CC has
identified the Nuffield Derby hospital located liBiles away as a solus
facility in its local areas working paper.)

The Poole Hospital opened the new Cornelia Suitepfovate patients in
October 2012. The Cornelia Suite offers bariatnizgery, cardiology,
endoscopy, general surgery, gynaecology, orthopaggaediatrics, maxillo-
facial surgery, and ENT surgery, as well as a waré outpatient services.
(The Cornelia Suite is located 6 miles from the Midf Bournemouth
Hospital and 0.2 miles from the BMI Harbour Hoshitavhich the CC
characterised as being in a symmetric duopoly snlocal areas working

paper.)

Several NHS trusts — including Southampton Cityn8tare, Wythenshawe,
Wrightington, Barts, Guy’s and St. Thomas’, and Stofge’s — are in the
middle of formal procurement processes for comnaéraevelopment
partners, elements of which are for private hospita

Spire anticipates that the trend of NHS faciliteseking to expand their

private patient offerings will continue and thaétd will be significant opportunities

for

private operators to partner with NHS Trustsojperate PPUs in the future.

Income from private patient procedures rose by If%nglish NHS hospitals in
2012-13 and is forecast to rise by a further 10%r tive next 12 months.

a7

48

49

50

Seehttp://www.cuh.org.uk/cms/corporate-informatiordabus/our-future/forum/private-hospital.
Seehttp://www.derbyhospitals.nhs.uk/about/latest-né@westryid22=49139.

See https://www.poole.nhs.uk/about-us/latest-news/20@&'s-archive/new-private-patient-suite-
open.aspx

Seehttp://www.healthinvestor.co.uk/ShowArticleNew§g8ID=2964.
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The proposed remedy would only be effective if it ppvides clarity and certainty
to NHS Trusts and Private Operators

5.5 The proposed remedy would only operate effectivfeltyprovides a clear and
serviceable framework for NHS Trusts and privaterafors. Accordingly, it must be
possible for NHS Trusts and private operators terdane:

(@ Whether one of the private provider's hospitalsoerating in the same
geographic area as the proposed PPU; and

(b)  Whether an existing private hospital is a Singl®aopoly hospital.

5.6 If NHS Trusts and private operators cannot makedlessessments, they will
not be able to identify which private hospitals atigible to bid to participate in a
PPU partnership. If NHS Trusts and private opesattannot determine which
operators are eligible to operate a PPU, it isalear how the NHS could run an
effective bidding process for a new unit (or redi@nan existing unit).

5.7 Assuming that the remedy is intended to operatbimispecific geographic
markets, geographic boundaries of some sort musidified for the scope of the
remedy (in order for the remedy to be intelligilaled practically applicable). These
boundaries cannot be linked to LOCI because of $se@ated legal uncertainty: both
the NHS Trust and the candidate would lack sufficiaformation to conduct a LOCI
analysis to determine whether or not particularpitak operators are eligible to
operate a proposed PPU. (Moreover, as explaindoeifPFs Response, the LOCI is
misconceived as a measure of competitive intemsiany case.)

5.8 It is wholly unclear from the CC’s analysis how &way a private operator’'s
hospital would need to be from a proposed PPU derofor the private operator to be
eligible to partner in the PPU. The adoption standard geographic radius, based on
the average of the market sizes the CC has identfieass the UK, seems a sensible
approach’” Such an approach would allow NHS Trusts to idgmbtential partners,
and minimise the risk of a reduction in competitiesulting from the partnership.

59 A similar difficulty would arise for a private omdor or the NHS in
determining whether a hospital might be a Singl®oopoly hospital. This is not a
straightforward exercise to undertake for an NH®vger. For example, even
hospitals facing more than one competitor have heemtified as Duopoly hospitals
in the CC’s analysi& A universal standard, not relying on LOCI, for ritié/ing
Single and Duopoly hospitals must be developed roterofor the remedy to be
workable.

L Spire expects that some form of adjustment miightequired for the London given the specific

nature of that area.

2 For example, it its local area working paper, @@ identified Nuffield in Bristol and the BMI

Bath Clinic as competitors exercising a constramSpire Bristol, but described Spire Bristol as a
Duopoly hospital.
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5.10 The CC should also clarify whether the reference t€RU” is intended to
include all NHS private provision. There are npl&iforms of private provision in
the NHS, and what is considered to constitute dJ'Rfan also vary>

5.11 Finally, the CC should clarify the circumstances imck an incumbent might
be eligible to operate a new PPU. As explainetegponse to Question 3(d) below,
the proposed remedy could be framed to permit ars Nust to partner with an
incumbent operator in a PPU where no other operaboid be found within a
reasonable time period. The CC should also clartetiver an incumbent might be
eligible in certain other circumstances, includingexample: (1) if the PPU services
are not those delivered at its existing hospitaif(the incumbent intends to close its
existing facility and relocate to the trust; or Bhe incumbent's only existing
facility is a “management contract” type arrangetndétypical of early PPU
arrangements).

(b) How practicable would it be for other hospitalperators to form PPU
partnerships in areas where they did not already gie a hospital?

5.12 Hospital operators would typically be well-placeddrm PPU partnerships in
areas where they did not already operate a hospsilexplained in Spire’s response
to the PFs, barriers to entry in the UK are notiin®untable, even for an operator
seeking to develop a new facility. Partnering wilte NHS would further lower any
possible barriers to entry and make entry intcatfea easier:

(@) PPUs are well-placed to attract patients from incurbents. A new PPU is
likely to be well-placed to attract patients fronciimbents. Most patients are
referred to a private hospital or consultant byRad@hd the most GPs refer the
majority of their patients for NHS rather than e treatment. GPs would be
expected to be familiar with the existing NHS fagiland to have an
established history of referring patients to thatility, which may encourage
the GPs to refer patients to an associated priaatity.

(b) PPUs are well-placed to attract consultantsThe CC has expressed concern
that arrangements between private healthcare psvidnd consultants may
deter or prevent consultants working with a newasrit The NHS Trust is
likely to be the primary employer of any consulteuairking in its PPU and, as
such, would be well-placed to recruit consultaata/brk in the facility.

(© PPUs typically have lower set-up costsThe cost of designing, building and
equipping a PPU to provide a full range of inpdtielay-case and outpatient
facilities can be lower than the cost of designibgilding and equipping a
stand-alone private hospital. PPUs are frequentijlocated with NHS
hospitals, and make use much of the infrastruaacefacilities of the existing
hospital (often on a subsidised basis).

3 For example, a private operator may operate {@ivadependent sector treatment centres that

primarily deliver NHS services. PPUs were tradiéilby facilities that were owned and operated
by an NHS trust with the involvement of a privageator. Many PPUs now consist of property
lease arrangements under which a Trust leasesttaadprivate provider, which builds a new
hospital and pays a lease and revenue share.
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5.13 There are numerous examples of private operatotsguang in PPUs in areas
where they did not previously have a facility. leaample:

(@) HCA operates Harley Street at Queen’s in Romford amtngrship with
Bakering, Havering and Redbridge University Hospitd#$S Trust. HCA did
not have a facility in this area prior to partngrin the PPU. The PPU facility
provides cancer care (both medical and surgicagnetpl surgery,
neurosurgery, and treatment for haematologicalrdess. Services include
diagnostics, inpatient, outpatient and day caments.

(b) HCA also operates the Christie Clinic private can@tre in Manchester in
partnership with The Christie NHS Foundation Trushe Christie Clinic is a
dedicate cancer centre for private patiént$iCA had no facilities in the area
prior to partnering in the PPU.

(c) Mater Private Healthcare operates the Clatterbridtyeic on the Wirral in
partnership with the Clatterbridge Cancer Centre Nd&nBation Trust. The
clinic provides radiotherapy and chemotherapy sesvifor patients with all
types of cancers. Mater Private Healthcare hathcibties in the area prior to
partnering in the PPU.

5.14 There is a significant variation in the approadtetato PPUs by NHS Trusts.
At present, most PPU tenders issued by NHS Tre#terto the development of a full
stand-alone private hospital. However, there rese been examples of NHS Trusts
issuing tenders to refurbish and run a ward, oetate some other smaller project as
a partner in a PPU. In practice, where the plarfPletd activity is small-scale, the
incumbent may be the only private provider that Mowish to enter into that
partnership.

(c) Would the remedy give rise to unintended conseces or distortions? Would
NHS Trusts suffer because they would be unable tatper with an incumbent

hospital operator which could offer a financially nre attractive arrangement than
an entrant?

5.15 As currently formulated, the proposed remedy ig/\@yaque, simply stating
that it would work by preventing the owner of a hospital in a Single aopoly area
from partnering with an NHS trust to operate a PPA lack of clarity regarding the
parameters for determining whether a particulargbei operator would be prevented
from bidding to partner in a PP&.¢, because it is not clear whether an operator is
active in the same geographic area as the progeRBEdor whether an existing private
hospital is a Single or Duopoly hospital) could etefprivate providers from
participating in tenders, or from investing in PPUs

5.16 Some NHS trusts have already sought to requireeSpiguarantee that this
proposed remedy would not bar Spire from operathg PPU as a condition of

> Seehttp://www.harleystreetatqueens.co.uk/

% See http://www.hcahospitals.co.uk/our-hospitals/finth@spital-or-outpatient-centre/the-christie-

clinic/.
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participating in the bidding process at all. Irhet words, awareness in the
marketplace of this proposed remedy is alreadyriggain adverse effect in deterring
operators and trusts from participating in tendengre there is uncertainty about its
application.

5.17 This could also distort NHS tender processes bgrdag the NHS from
considering particular bidders due to the risk thay could be disqualified. Such an
outcome could create difficulties for the NHS iremdifying effective operators to
partner in PPUs and could result in the developrotlgss effective PPUSs.

(d) Would customer detriment arise if the incumbenas prevented from partnering
in a PPU but no entrant appeared?

5.18 In general, where there is sufficient private dethat® support the
establishment of a PPU (and a Trust comes up witbommercially sensible
proposal), partnering in that PPU should be a f@blé opportunity® Such an
opportunity would therefore likely be attractive @#ovariety of potential partners,
private or otherwise.

5.19 |If, for whatever reason, no partner could be fouiis would be likely to
result in customer detriment because a PPU thatlessseffective or less efficient
would be developet.

(e) What provisions would need to be made for owgnsiand enforcement of this
remedy and which body should be responsible? Watldor example, fall within
Monitor’s remit?

5.20 A number of aspects of the proposed remedy mayireegareful monitoring.
For example:

(@) Whether a private hospital is operating in the sayjgegraphic area as the
proposed PPU,;

(b)  Whether an existing private hospital is a Singl®aopoly hospital; and

(© (If permitted by the proposed remedy) whether anSNHust should be
permitted to partner with an incumbent Single oopaly hospital operator in
a PPU where no other operator can be identifiethivia reasonable time
period €.g, with respect to the efforts that a Trust musken&o identify
another operator, or the circumstances in whichuatTcan reject a proposal to
partner in a PPlgtc)

% The private provision of healthcare services B4S\Trusts does not require a private parteag,(

a Trust can operate a PPU independently or prowitdlete services within an existing facility).
Spire’s response to this question focuses onlyhenctrcumstance in which a Trust is seeking a
private partner.

" In this regard, Spire’s understanding of effitiand high quality hospital operation benefits PPUs

reducing the operating costs of the unit to the Ntffl maximising the return to the NHS/public
purse of the PPU income.
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5.21 An effective and more practicable approach to #mady might be to specify
that the acquisition of a PPU contract is a relevawerger situation under the
Enterprise Act 2002 (if the thresholds are met), ahérefore, subject to merger
review.

5.22 The OFT’s ability to review such notifications wdulbe significantly
enhanced if a clear framework for assessmeng;-with respect to catchment areas —
were provided (as it is entirely unclear how theT@6uld apply a LOCI assessment,
or interpret the CC’s approach to single and duopwmbas). This approach would
also have the benefit that a practice would develar time that would allow parties
some degree of certainty or predictability. TheTOB well placed to assess the
competitive effects of a transaction such as tlygiiagtion of a PPU contract, and can
likely perform this role more effectively than aosk rule that may be difficult to
apply and require ongoing monitoring.
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6. REMEDY 4 —PREVENTING HOSPITAL OPERATORS FROM OFFERING TO
CONSULTANTS ANY INCENTIVES , IN CASH OR KIND WHICH ARE INTENDED TO OR
HAVE THE EFFECT OF ENCOURAGING CONSULTANTS TO REFER PATIENTS TO OR
TREAT THEM AT ITS HOSPITALS EXCEPT WHERE SUCH OWNER SHIP RESULTS IN A
REDUCTION IN BARRIERS TO ENTRY THAT IS LIKELY TO BE AT LEAST AS BENEFICIAL
TO COMPETITION AS ANY DISTORTION IS HARMFUL .

Overview

= Spire agrees with the CC that direct incentives ithe form of payments
for referral should not be permitted.

= Spire is concerned, however, that the CC’s provisial conclusions
overstate the scope and potential impact of inceme arrangements.

» The proposed remedy risks preventing certain arrangaents that benefit
patients by bringing new facilities, services, andonsultants to the
market.

= Any remedy must be proportionate to the (limited) &tent of the concerns
raised. A Stark Law-type remedy would be expensivend burdensome to
implement, and would be wholly disproportionate. Adisclosure-based
monitoring scheme overseen by Monitor would be anfiective and
proportionate way of achieving the CC’s aims.

(a) Is the remedy practicable? What framework oflea could be used to determine
reasonably and practically whether the benefits aof mmcentive scheme in terms of
lower barriers to entry outweighed the distortionseated? What degree of
oversight would be required to monitor compliance canvho should fund it and
exercise monitoring? How could the ‘fair market me’ test be monitored and
enforced and who would be responsible for doing so?

6.1 As a hospital provider whose business is basedoampeting on quality and

cost, Spire agrees with the general principle ti@dpital operators should not be
permitted to offer economic incentives to consulamsolely for purposes of

incentivising them to refer patients to their fak (irrespective of whether such
arrangements raise competition issues).

6.2  Spire also agrees with the CC that:

(@) The extent of such arrangements is likely to betdichin practice since, as the
CC recognises, ethical and regulatory constraintsagaly to consultants can
be expected to offsetd a substantial extehtany economic incentive for a
consultant to offer advice that is not in the patie best interest Any
remedy should therefore be proportionate to thiat{vely limited) extent of
these concerns.

8 Provisional Findings, para. 8.129.
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Certain arrangements between hospitals and consultan have significant
pro-competitive effects. As the CC notes, equitytipigation is an effective
means of incentivising consultants to commit to kireg at a new hospital,
thereby supporting the entry of new facilities. isTis particularly likely to be
the case with respect to new and innovative sewffsrings, which neither a
PHP nor a consultant would be able to bring to miagkone. An example of
this is Spire’s high quality Montefiore Hospital,hish has brought much
needed competition to the Brighton market and hasarlgyl had a positive
effect on competition.

However, Spire believes that:

The CC'’s provisional conclusion in the PFs overst#éite scope and potential
impact of incentive arrangements with consultants.

The proposed remedy runs the risk of preventing yramangements that
benefit patients by bringing new facilities, sees¢c and consultants to the
market, or encouraging the use of emerging teclgyotbat may ultimately

result in more cost-effective healthcare.

Since, as the CC recognizes, consultant incentivangements are likely to
have the potential to interfere with consultantg€cidion-making only in
relatively limited circumstancéd, any remedial action taken by the CC
should be no more onerous than is necessary temprée AEC caused by
this relatively limited body of arrangemefits.

In paragraphs 6.10-6.12 below, Spire sets out taildbe arrangements that it

believes should be permitted.

Monitoring and oversight

6.5
the

Within this context and taking account of Spirelgnoproposed adjustments to
CC’'s draft remedy, a disclosure-based monitorgygtem (with ex post

investigation where necessary) would be an effeaivd proportionate mechanism of
enforcement in light of the AEC alleged.

6.6
(@)

The key features of such an enforcement mechansatvbe as follows:

The system would be overseen by Monitor, which eaible independent
agency with considerable expertise and experiemaerseeing competition
in the healthcare sector. The use of an existiodybwvould also help to
minimise enforcement costs.

59

60

61

For example, even though the PFs suggest thatutd be very rare for arrangements relating to
diagnostic tests or treatment to affect the adwaceonsultant provides to patients, the CC
nevertheless concludes thatcentive schemes do affect consultant behaViaod that fncentive
schemes operated by private hospital operators lwhicourage patient referrals for treatment at
their facilities [...] area feature of the market that gives rise to an aslveffect on competitich

Seee.g, Provisional Findings, para. 8.129.

See Competition Commission, Guidelines for marketastigations, para. 344.
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(b) Private healthcare providers (and other industrytigpants, such as
equipment suppliers, PMIs, and GPs) would be reduio notify Monitor
automatically and immediately of any arrangementdered into with
consultants. Monitor would maintain and publislisa of all arrangements
notified to it on its website.

(c) Any complaint about consultant arrangements would dubmitted for
consideration to Monitor, which would investigatee tcomplaint, hear the
parties involved, rule on the compatibility of tterangements with the
applicable rules, and also rule on any remediaactecessary.

(d) Monitor’s remit would includenter alia: (1) assessing whether the benefits of
an incentive scheme in terms of encouraging magkéty outweighed any
distortive effects; (2) assessing whether the tewhsarrangements with
consultants were at “fair market prices”; (3) ass®&s whether any applicable
de minimisthreshold was met.

6.7 Spire considers that the costs of funding such leerse should not be
excessive. Spire suggests that Monitor's coseniercing the scheme could be met
by the firms that fall under its remit (throughheit an annual fee or on a per-
complaint basis). These costs are likely to batiratly modest in any case.§,
perhaps limited to the deployment of one additidnldtime employee at Monitor, as
well as limited legal and administrative costs).

(b) Is the remedy reasonable? Should certain kindé arrangements still be
permitted and if so which? Should, for example, s®owith a value of less than a
certain amount, be deemed ‘de minimis’? If so, wisdtould this figure be?

The proposed remedy risks preventing beneficial markt entry and therefore
needs to be adjusted

6.8 The proposed remedy envisages a broad prohibitiah would prevent all
consultant incentive schemes subject to relatilrelited exceptions. Spire considers
that such a “broad-brush” approach will prevenaagements that bring new services,
facilities, and consultants to the market and af®k prohibiting day-to-day
arrangements of minimal value and/or provided atketarate. $eepara. 6.9 and
following, below.)

6.9  There are uncertainties in the current drafting tieeed to be removed:

(&) As drafted, the remedy would prevent hospital ojpesafrom offering any
kind of incentives to consultants, except for agements in which ownership
interests resultifh a reduction in barriers to entry that is likelg be at least
as beneficial to competition as any distortion iarrhful” It is unclear
whether this exemption would apply only teeftain equity partnerships
between hospital operators and consultaiits., equity interests in full-scale
hospitals), or include co-investment schemes foecigftist clinics [e.,
facilities short of a full-scale hospital) or foagicular pieces of equipment.
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Clarity is required around how this provision wouwlgderate in practice, and
which parameters would govern the assessment othehéhe reduction in
barriers to entry brought about as the result cbanvestment arrangement
would be ‘fikely to be at least as beneficial to competitamany distortion is
harmful”

Arrangements with consultants which clearly operatan the interests of patients

6.10 Free or discounted consulting rooms and administrate support to
consultants entering private practice for the firsttime:

(@)

(b)

The costs for a new consultant entering privatectmmr@a can be very
significant, with many consultants unable to cotemir costs in the first year
of practice. The provision of free or discounteohsulting rooms and
administrative support (such as secretarial supgortPHPs can therefore
provide important support for a consultant entenomyate practice (and in
turn benefit patients by bringing new supply irfte tnarket).

Any remedy should allow PHPs to provide relativéby-value non-cash
support through free or discounted consulting roocamsl administrative
support to new consultants in their first twelve ntis of private practice
Such support should of course not be dependenhemeferrals, volumes or
revenue that the consultant brings to the PHP.

6.11 The co-development of new facilities or services théall short of full-scale
hospitals:

(@)

(b)

(©)

The co-investment arrangements that would qualiéy the potential
exemption appear to be limited to equity interestéull-scale hospitals and
would not be available for co-investment schemeddailities short of a full-
scale hospitalg.g, specialist clinics or particular pieces of equgnt).

The proposed remedy does not make clear when léyfaeill be considered
to offer a sufficiently ide range of health activitieto be classified as a
full-scale hospital and, therefore, become eligibfler the envisaged
exemption?

The CC is confused on this point.

() On the one hand, it acknowledges that there are@mpetitive effects
associated with consultants taking equity sharesew hospital§>
since it incentivises consultants to working in agse at a new
hospital, which may take several years to build aqdip; which, in

62

63

This may also conflict with the definition of éhdspital” used for purposes of the market
investigation reference, in which a hospital wafingel as: ‘any facility where either medical
(including diagnostic and pathology) or surgicalogedures are carried out on an in-patient, day-
case and/or out-patient basisThere appeared to be no requirement, in thgane that a hospital
must offer a tvide rangé of health servicesSeeMarket Questionnaire, para. K.

Seee.g, Provisional Findings, para. 8.123.
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turn, strengthens the viability of a business plem the ability to
obtain financing.

(i) On the other hand it suggests that the “incentivepgrties” in
narrower schemesi.€., limited to a particular service or piece of
equipment) are “closer to those of a referral feantthose of a more
diluted share in the profit from a wide range oéliie activities, such
as a general hospital™

(d)  Some consultants are keen to promote innovatiwgcesr and procedures that
are entirely new (or at least new to private pcajti In many cases, the
consultant may seek to partner with a hospital grevhich has the financial
resources, management and marketing skills to btiveg new service to
market (but lacks the speciality expertise to ldwtine service itself). As there
is often no proven (or even measurable) demandcdeel services, a high
degree of financial risk exists around such arremeggs. A PHP places
significant reliance not only on the consultantisical skills but also on their
assessment that there will be private patient ddnfianthe service. In these
circumstances, a risk-sharing approach, in whicRHP co-invests with a
consultant (who may lose their investment if thatuee is misconceived) can
help consultants to launch these novel servicebseAt such co-investment,
new services — which expand patient choice andedrimovation — may not
come to market. For example:

<

New equipment. Some pieces of kit are too expensive and therefore
too much risk for a hospital without co-investméoim the consultant
and without such investment the private market moll be able to keep
up with clinically appropriate innovations in negugoment.

(e) In all cases, permissible co-investment shouldirbédd to the investment of
cash or tangible assets by the consultant and itebdtion of profit or
revenue created by the investment should be priopate to the consultant’s
investment.

6.12 Day-to-day arrangements relating to the provision b treatment to
patients:

(@) There are other arrangements relating to the dalayoprovision of treatment
to patients, most of which are either of minimalugaand/or are provided at
market rate. These types of arrangements haveffaot @n consultants’
decision-making and/or competition between hospit@ahd operate to the
benefit of patients, and therefore should not lexgmted.

(b) Indeed, the kind of broad prohibition apparentlyisaged by the CC could
have perverse results. For example, would the tla&t consultants help

8 Provisional Findings, para. 8.131.
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themselves to complimentary coffee or make useaskipg facilities at a
PHP’s facility require to be monitored and decl&e#l scheme that prohibits
such minor and incidental benefits (or requiresnmth® be logged and
registered) would seem absurd.

(© Examples of the types of arrangements that shootld@ prevented under the
proposed remedy include:

() Promotional activities. In its provisional findings, the CC indicates
that its assessment of consultant incentives fdjsishes” between
“promotional activites such as seminars or marlgtin
communications” and “incentive schemg§® which suggests that
“promotional activitiesdo not fall within the scope of the prohibition
provided for by the proposed remedy. Given thatPBHypically
engage in diverse “promotional” activitiee.g, GP engagement,
website supportetc) for consultants, the remedy should clearly
indicate which types of arrangements will not faithin the scope of
the proposed remedy.

(i) “Package” pricing arrangements. PHPs typically offer self-pay
patients “package” prices, including consultantsfe® simplify the
purchase of private healthcare for individual caonsts since they
benefit from the payment of a single fil.

(i) Paying consultants fair market value for goods andervices. For
example, PHPs may engage GPs/consultants to prohmieal advice,
PHPs may licence/lease property from consultants/Gétr pay
consultants for use of equipment which they whoikn.

(iv) Training, development and revalidation PHPs should not have to
charge consultants for professional training/dgwelent and GMC
revalidation for consultants who have primarily viate practices
(consultants with NHS positions are revalidatedhsir Trusts without
charge).

Key clarifications required

6.13 It is important that a clear and consistent franwaf rules is provided.
There remains uncertainty around the definitioseferal terms and concepts that are
central to the operation of the proposed remedy. ekample:

(@) Definition of “ownership.” The proposed remedy suggests that the only
exemption from the broad prohibition of consultamtentives would be the
“ownership” of facilities (where entry is likely tbe at least as beneficial to
competition as any distortion is harmful). Basedtlom approach adopted in

Provisional Findings, para. 8.118.

®  There are also specific situations in which PhHge negotiated an agreement pursuant to which a

PHP provides a package price, including consufeag, for a particular treatment.
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the PFs, the definition ofotvnership should capture botlequity ownership
andother forms of profit-sharing. In any case, thi®uld be clarified if this
remedy is implemented.

(b) Definition of “hospital.” A “hospital” for the purpose of the market
investigation reference has previously been defiagd‘any facility where
either medical (including diagnostic and pathology) surgical procedures
are carried out on an in-patient, day-case and/ot-patient basig®’

(i) As explained above, the proposed remedy does wlitait® when a
facility will be considered to offer a sufficientlywide range of health
activities' to be classified as a full-scale hospital in artiebe eligible
to fall within the scope of the envisaged exemption

(i) In addition, the proposed remedy could be undedstto prevent
consultants from investing themselves to develagr tbwn wholly-
owned healthcare businesses (which is an odd posince there have
been significant instances of entry by consultafits)

(c) Is the remedy comprehensive? Should it apply dther healthcare service
providers such as laboratories or firms supplyingagnostic services such as
imaging, for example? Should PMIs be permitted ¢perate incentive schemes
which reward consultants who recommend cheaper treattseand less expensive
hospitals?

6.14 The remedy appears intended to address the coagprassed by the CC that
hospital operators mighthoose to compete over rewards to consultants ratieer
on the basis of the quality or price of their faas.”®® If arrangements between
consultants and hospitals are considered capaliéevioiy rise to such an effect (and
such effects are considered to distort competittbe) same principle must apply to
similar arrangements between consultants and athéties active in the private
healthcare industry. It is crucial that the remaayst result in a level playing field to
avoid unintended distortion of competition

6.15 Any remedy should therefore also cover the arramggsrbetween consultants
and PMIs, GPs, and firms providing diagnostic sa%i

(&) Arrangements between consultants and firms providig diagnostic
services (e.g, laboratories supplying diagnostic tests, firmgpmying
diagnostic services such as imagetg). The CC has specifically suggested
that “‘incentives to conduct unnecessary diagnostic @stsonsultations are
[...] likely to have more effect on consultants’ behavitan incentives to
over-treat”

7 Market Questionnaire, para. K.

®  For example, a group of gastroenterologists thiced the Vale Hospital in Cardiff (these

consultants later entered into a partnership withffisld) and a radiologist introduced The
Edinburgh Clinic in Edinburgh (this consultant Is#sce entered into a partnership with Aspen).

% Provisional Findings, para. 8.124.
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Arrangements between consultants and PMIs Although schemes by PMIs
to reward consultants who recommend cheaper tredsnaad less expensive
hospitals may ensure that consultants advise patenthe basis of price, they
may incentivise consultants to place less weightconsiderations of the
patient’s best interests and, therefore, fall witthe ambit of the concerns
identified in the PFs.

Arrangements between consultants and GPs. The PFs suggest that
incentives might also be used t®ntourage GPs to refer patients to
consultants who use their faciliti¢&

(d) Are there regulatory regimes in other jurisdiotis that the CC could learn from
in the context of remedy specification and implentation? Would, for example,
the Stark Law in the USA, be a useful model as regarcestrictions on the
commercial relationships between healthcare facddi and clinicians and their
introduction?

6.16 A number of observations can be made about th& Staw:

(@)

(b)

The Stark Law is only one of numerous laws in tH& &éldressing financial
arrangements with physicians, particularly withpexs to physician referrals
for Medicare and Medicaid patierfts.(Medicare and Medicaid are publicly-
funded social insurance programs available to icedaegories of US citizen.
However, the majority of the population in the U&vé private health

insurance, either through their employer or puretadirectly.) Physicians are
prohibited from referring Medicare patients to desited health services in
which they, or an immediate member of their familgye a financial interest
(including ownership, investment, or compensatiorrrarggements).

Designated medical services include services sichalaoratory services,
physical therapy, radiology, drugs and prosthe8édinancial arrangements

between hospitals and physicians (from physicidaries to doughnuts in the
break room to parking spaces) must fall within ac#jic exemption to the

Stark Law.

Far from being a straightforward and readily impégniable regime, the Stark
Law has become an extremely complex set of ruldsaneptions.

(i) Although the Law itself is fairly short, there anew nearly 1,000
pages of Federal Register guidelines, interpretwigces, rule-making
and other materials seeking to explain and intérghre Stark Law.
Several years after the law’s introduction, the @efdr Medicare and
Medicaid ServicesGMS) continues to develop a material amount of
Stark Law-related guidance and processes on anc@ahibasis.

70

71

Provisional Findings, para. 8.1.

Medicare guarantees access to health insuramceaf@ents aged 65 and older, younger people

with disabilities, and persons with end-stage retigkase or Amyotrophic lateral sclerosis.

Medicaid is a means-tested health program for femiénd individuals with low income and
resources.
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(i) In practice, the body of rules relevant to the maplon of the Stark
Law is ambiguous, complicated, and cumbersome. Gangpwith
these rules is time-consuming and the costs atlacdie be significant.

(i) Indeed, Former Congressman Pete Stark, the lawggnatisponsor,
has stated in recent years that the law has betmmmemplex, and too
far removed from its original intent, and has allfor it to be
repealed?

(c) The Stark Law has been widely criticised for itsedy blunt approach to
physician-hospital relationships. It was impleneghessentially as an anti-
fraud measure, but has been criticised as its asebben expanded to cover
conflicts of interest and related questions. Tidps explain why not all
states have adopted similar legislation (many Statee anti-bribery statutes
that capture inappropriate arrangements under whupttysicians are
compensated for patient referrals).

(d) It is not therefore considered appropriate to mhiice a Stark Law approach to
the UK market.

(e) What would be the cost be of implementing tresnedy, particularly in terms of
unwinding existing equity sharing arrangements? Wduit be necessary or
desirable to ‘grandfather’ existing arrangements?

Monitoring Costs

6.17 The cost of a disclosure-based monitoring regimesrseen by Monitor,
would likely be relatively modest (amounting totlét more than some additional
staffing costs for Monitor). By contrast, as expéal above, the costs imposed by a
Stark Law-type regime would likely be significaan@ wholly disproportionate to the
concerns identified).

Treatment of existing arrangements

6.18 The immediate termination of existing arrangemdrgtveen hospitals and
consultants could lead to the termination of carsarvices, resulting in disruption for
patients. This should be reflected in the tramsédl measures that would apply to
existing arrangements.

6.19 For example, where Spire has jointly invested pexe of equipment with a

consultant, it is not clear that it would be fingatly viable for either party to purchase
the other’s ownership interest. If these arrangemeere to be somehow prohibited,
this could put continuity of service to patientsrigsk and lead to existing services
leaving the market completely.

72 See e.g, Modern Healthcare, 2 August 201Bete Stark: Repeal the Stark laavailable at:
http://www.modernhealthcare.com/article/2013080ji$308029995/.
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(@) If Spire were to purchase the consultant’s stakbeénequipment, Spire would
carry the risk of the consultant moving to a difer facility without the
hospital identifying a replacement consultant toycan the service.

(b) If the consultant were to purchase Spire’s stakethia equipment, the
consultant may not be able to procure facilitiesopmerate the equipment
independently.

(© Accordingly, any existing arrangements under whednsultants invested
cash, or contributed tangible assets, should kemn'tifathered.”

6.20 While it would be more feasible to wind down purebontractual
arrangements (in which consultants have not indestsh or contributed tangible
assets), there remains a material risk of serviseuption. Existing contractual
arrangements should therefore be allowed to coatimtil the end of the current
contract term. Where there is no fixed expiry dat¢he contract, notice should be
provided in accordance with the terms of that cottr At the very least, there should
be an extended period of at least six months fooraerly wind down of existing
arrangements.

(f) Particularly in the context of market entry aneéxpansion, are any relevant
customer benefits likely to arise from equity paipation by consultants in
hospitals that would not otherwise be available?

6.21 See the answers given above.
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7. REMEDY 5—A RECOMMENDATION TO THE HEALTH DEPARTMENTS OF THE
NATIONS THAT THEY COLLECT AND PUBLISH ON THEIR MOST APPROPRIATE

PATIENT -FACING WEBSITE INDIVIDUAL CONSULTANT PERFORMANCE IN DICATORS
TO INCLUDE ACTIVITY AND CLINICAL QUALITY MEASURES A CROSS THE SAME OR AN
EQUIVALENT RANGE OF MEDICAL SPECIALTIES TO THAT INC LUDED IN THE NHS
ENGLAND SCHEME .

(a) Is the proposed remedy practicable in all ofetimations? Where a consultant
practices partly in one nation and partly in anotheshould performance data
published in one nation be confined to that relagirio performance in that nation?

(b) Is the proposed list of ten specialties for whiperformance data will be
available on an individual clinician basis approgie?

(c) Are the indicators that are currently publishddr consultants in each of the ten
specialties, the way they are presented and the neanaf their distribution
appropriate? Are they (or some combination thereaf)propriate for other areas of
specialty? If not, which indicators would it be appriate to adopt for each
specialty and how should they be presented and itisted?

(d) Does the remedy risk giving rise to unintendednsequences? Even with
standardized mortality rates, might consultant imteves to treat more seriously ill
patients be affected?

(e) With what frequency should performance indicasobe updated?

7.1  Spire is not commenting separately on this propaosetedy, as Spire adopts
the submissions of PHIN for this purpose.
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8. REMEDY 6 — REQUIRE ALL CONSULTANTS PRACTISING IN THE PRIVATE
HEALTHCARE SECTOR TO PUBLISH THEIR INITIAL CONSULTA TION FEES ON THEIR
WEBSITES AND REQUIRE EACH PRIVATE HOSPITAL WHERE TH EY HAVE PRACTISING
RIGHTS TO PUBLISH THESE FEES ON THEIR WEBSITES. REQUIRE CONSULTANTS TO
PROVIDE A LIST OF PROPOSED CHARGES TO PATIENTS IN WRITING , IN ADVANCE OF
ANY TREATMENT .

(a) Is the remedy practicable? Do consultants’ patient fees vary significantly
between different patients such as to render an ager fee or a range of fees
unhelpful?

(b) Is it possible for consultants to estimate felesfore undertaking a procedure
since unforeseen complications may arise? Woulerd need to be a means of
adjusting fees in response to complications? Asréhparticular medical specialties
where consultants would face particular problems inogiding such an estimate in
advance? How else might patients be informed of tlieely costs of their
treatment?

(c) Is it reasonable to require all consultants motsing in the private sector to
disclose their outpatient consultation fees? Shaubnly those earning above a
certain level do so?

(d) How should the remedy be specified? How far sivance of treatment should a
consultant be required to provide a patient with astimate of the proposed fees for
treatment? Is it practical, in all cases, to infor patients of costs in advance of
treatment? Should any other information or advide included with the estimate?
For example, should the consultant notify the patieof his or her PMI fee
maximum for the procedure concerned, or advise fhatient to check this him or
herself?

(e) What provisions would need to be made for thersight and enforcement of
this remedy and which body(s) should be responsible?

8.1 Spire is hot commenting separately on this propasetedy, as Spire adopts
the submissions of PHIN for this purpose.
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9. REMEDY 7 — REQUIRE THAT ALL PRIVATE ACUTE HOSPITALS IN THE UK
COLLECT HES EQUIVALENT AND PROMS DATA FOR PRIVATE PATIENTS AND THAT
APPROPRIATE ARRANGEMENTS ARE MADE FOR ITS PUBLICATI ON TO CONSUMERS.

(@) Is the remedy practicable? Are all private hdagfs in the UK capable of
collecting the equivalent of HES data? If they ar®t currently capable of doing
so, what would be a reasonable timescale for the inpéntation of this remedy?

(b) Similarly, are all private hospitals in the UKapable of collecting PROMs data
for the same procedures that it is collected for SHEngland? If they are not
currently capable of doing so, what would be a reaable timescale for the
implementation of this remedy?

(c) Besides HES and PROMs equivalent data, what othatadshould be collected
by private hospitals and to whom should it be madeailable? Would it be

appropriate for the CC to specify the coding, for exple, ICD10, to be used in data
collection and classification?

(d) What measures could or should the CC adopt inerdo ensure that PHIN or
its equivalent retains sufficient funding to contire its activities after the
completion of the CC investigation?

(e) What cost and other factors should the CC take&iaccount in considering the
reasonableness and proportionality of this remedy ¢he timing of its
implementation?

9.1  Spire is not commenting separately on this propaosetedy, as Spire adopts
the submissions of PHIN for this purpose.
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10. REMEDY 8 —A PRICE CONTROL SETTING THE MAXIMUM PRICES THAT COUL D
BE CHARGED AT HOSPITALS WHICH THE CC CONSIDERS HAVE MARKET POWER

Overview

» The CC has not established any AEC to the requisitéandard and
therefore there is no need for any remedy.

= Spire agrees with the conclusions of the CC this atal not be an
appropriate remedy in any case.

= A price control remedy would be impossible to desig specify, implement,
and monitor within the context of the private healhcare market.

= A price control remedy would be likely to lead to a@verse unintended
consequences.

10.1 Although the CC considered this remedy would be &ffedor both insured
and self-pay prices, it is not pursuing it because:

(@) It would not address the root cause of the probleitine CC has a clear
preference for remedies which address the cauaeompetition problem and
not its symptoms.

(b) It would be complex to design and update, and woedgiire the provision of
some form of adjudication in the event of dispwted would be likely to have
unintended consequences, such as deterring neyv entr

10.2 Despite these drawbacks, the CC did consider whethgice control would
be an appropriate remedy in the case of SingleDarapoly areas where, despite the
rise in local pricing that might arise from remedor 3, new entry or expansion was
unlikely. On balance, the CC decided that it wowdtll’e an appropriate remedy.

10.3 Spire respectfully agrees. First, the CC has fditedstablish that Spire has
market power at a national or local level. Secan@dny event, in the circumstances
of this particular market, a price control remedpud be impossible to design,
specify, implement and monitor.

(@) There are literally thousands of Spire individuaic@s that a price control
remedy would need to address. New treatments laages in the nature of
treatments would require frequent revisions to laelen (The same, of course,
is also true for other hospital groups.) Thereassensible basis on which
such a scheme could be devised.

(b)  Specification of the test for the “controlled prieeould be extremely difficult
to work out: this is particularly the case in thentext of a high fixed-cost
business where the allocated costs per procederaliiicult to work out.
Where the CC has considered price control remediesthar cases, those
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remedies have concerned products or markets witiueh lower degree of
differentiation.

(© Monitoring would be a data-intensive and would kedexmore difficult where
ad hoc discounting — whether client-specific or hosp#pkcific — was
involved.

(d) Monitoring would also be hampered in the event thate were changes in the
way that a treatment was deliverezlg, a change in the underlying quality
and service associated with the treatment whose pvas regulated). This
feature could have the unintended consequencenitirlg innovation €.g,
because offering better quality and service maybeoivorthwhile if the price
for the treatment was capped).
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