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	Application Decision

	Site visit made on 15 April 2021

	by Barney Grimshaw  BA DPA MRTPI(Rtd)

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 5 May 2021


	Application Ref: COM/3265795
Manuden Village Green, Essex

Register Unit: VG163
Registration Authority: Essex County Council

	· The application, dated 28 October 2020, is made under Section 16 of the Commons Act 2006 (“the 2006 Act”) to deregister and exchange common land.

	· The application is made by Gwendolin Frances Lyons.

	· The release land comprises 521m2 of hard surfaced land used for purposes ancillary to the adjacent garage business premises.

· The replacement land comprises 1399m2 of agricultural pasture land. 


Decision 
1. The application is granted in accordance with the terms of the application [Ref: COM/3265795] dated 28 October 2020, and the plan submitted therewith.
Preliminary Matters

2. Section 16(1) of the 2006 Act provides, among other things, that the owner of any land registered as common land may apply for the land (“the release land”) to cease to be so registered.  If the area of the release land is greater than 200m² a proposal must be made to replace it with other land to be registered as common land (“the replacement land”).

3. I made an unaccompanied inspection of the site on 15 April 2021 when I was able to view both the release land and the replacement land.

The Application
4. The application is made by the owner of the land who has occupied the release land since 1953 and is now seeking to de-register it to secure the property interests of her garage business.
The Release Land
5. The release land comprises 521m2 of hard surfaced land used for purposes ancillary to the adjacent garage business. On my visit it was being used mainly for the parking of vehicles.
The Replacement Land
6. The replacement land is 1399m2 of open pasture land separated from the rest of the village green by the River Stort. It is co-owned by Bower Croft Ltd. and Oaks Croft Ltd. and occupied by Stephen Kemp under a farm business tenancy terminable on one month’s notice. The co-owners are parties to the application.
The Statutory Requirements

7. I am required by Section 16(6) of the 2006 Act to have regard to the following in determining this application:

(a) the interests of persons having rights in relation to, or occupying, the release land;

(b) the interests of the neighbourhood;

(c) the public interest;

(d) any other matter considered to be relevant.

8. I will also have regard to published guidance in relation to the determination of applications under Section 16
.

Representations

9. Three objections have been made to the proposed exchange and not subsequently withdrawn.
Assessment

The interests of persons occupying or having rights in relation to the release land
10. The release land is owned by the applicant, Gwendolin Frances Lyons.
11. There are no rights of common registered over the land.
The interests of the neighbourhood

12. The 2006 Act does not define the term ‘neighbourhood’. However, published guidance
 makes it clear that the term should be taken to refer to the local inhabitants.
13. In this case, the release land is situated within the core of the village of Manuden and it seems appropriate to regard the entire village as the ‘neighbourhood’ for the purpose of assessing this application.
14. The area of the replacement land is considerably greater than that of the release land and accordingly, approval of the application would lead to a substantial increase in the area of common land available to local inhabitants. In addition, the release land is occupied and used in conjunction with the adjoining garage business and is said to have been since 1953. As such it is of little value to local inhabitants for recreational purposes.
15. Manuden Parish Council supports the application and has resolved that, if the application is approved, a sub-committee will be set up to plan improvements and maintenance of the ‘new’ village green with the support of the applicants.
16. The replacement land is susceptible to flooding (as is the existing village green, although to a lesser extent). It is reported that flooding affected the replacement land on 3 occasions in the autumn/winter of 2020/21 but only for a few hours on each occasion. Previously the area had not suffered notable flooding since 2014. It is suggested that flooding on such limited occasions will not be significantly detrimental to use of the land as a village green. 
17. Overall, it is my view that the proposed de-registration and exchange will be beneficial to the interests of the neighbourhood as a result of substantially increasing the area of village green available to local inhabitants.

The public interest

Nature Conservation
18. Neither the release land nor the replacement land is in or near a designated area of either national or local nature conservation importance. Natural England has raised no objection to the proposed exchange.

19. I have no reason to believe that the proposed exchange will have any adverse effect on nature conservation.
Landscape
20. Neither the release land nor the replacement land is in a National Park, Area of Outstanding Natural Beauty, or locally designated area of special landscape value.
21. The release land and the extreme northern part of the replacement land are within a Conservation Area. However, there appears to be no reason why the proposed exchange is likely to have any significant effect on the landscape of the area.
Public Access
22. It is proposed in the application that public access to the replacement land will be available from the public highway to the north, Pinchpools Road, and from Public Footpath No.22 which runs on the east side of the land. However, at present the land is fenced off from Pinchpools Road by a wooden post and rail fence. There is a 12́́ ́ wide gate across a concrete access road owned by Thames Water which runs 4m to the east of the replacement land. This is usually open although sometimes closed but not locked when there are sheep on the land. This gate is used to gain access to Footpath 22 and could also provide access to the replacement land. Footpath 22 itself runs either along the concrete road or within the 4m strip between the road and the replacement land. The width of the footpath is not known to me.
23. Covenants that are in place prohibit the erection of fencing on the access road or its boundaries and require the maintenance of a hand gate at the northern end of the road. There is also a covenant which required the erection of the 12́ ́ gate and keeping it locked with a key provided to the tenant. In practice the hand gate does not currently exist and the 12 ́ gate is not locked and is available for use by walkers.
24. Some concern has been expressed that these circumstances do not guarantee the availability of continued public access to the replacement land. Although, should the 12 ́ gate not be available for public use at any time, it seems that Thames Water would be required to reinstate the hand gate to provide access to Footpath 22, this might not ensure access to the replacement land. In theory at least, the owner of the land could erect a fence between the footpath and the replacement land thereby restricting access. In order to avoid doubt, the freehold owners of the replacement land and the 4m strip between it and the access road have confirmed in writing that the public will at all times have a right of way on foot to access the replacement land at any point along the full 82.1m length of the eastern margin.
25. It is also understood that the parish council intends to create a gated access from Pinchpools Road into the replacement land.

26. It seems to me to be very unlikely that access to the replacement land from the east will not continue to be available. The current landowners have undertaken not to restrict such access and it is difficult to envisage this situation changing even if the land changes hands, as public access to the replacement land will still be available from the north. 
27. If there is doubt about the precise location and/or width of Footpath 22 along the boundary of the replacement land, it would be desirable for this to be clarified but, this is not in my view a reason to prevent approval of the current application.
28. Also, as already stated, the release land is occupied in connection with the adjacent garage business and used for the parking of vehicles limiting accessibility to the public.

29. Overall, it is my view that the proposed de-registration and exchange will significantly increase the area of land available for public access.
Archaeological remains and features of historic interest
30. Neither the release land nor the replacement land contains any scheduled ancient monuments. Historic England was consulted regarding the application and has raised no objection.

31. I have no reason to believe that the proposed exchange will have any adverse effect on archaeological remains or features of historic interest.
Conclusions on the public interest
32. Overall, the proposed deregistration and exchange will have no significant adverse effect on the public interest and should bring some benefit.
Other Matters
33. One objector has expressed concern that approval of the application might lead to encroachment onto the remainder of the village green. However, this area is unaffected by the application and there is no evidence that the garage business on the release land has encroached onto other land in the past.
34. Some confusion regarding the ownership of the release land is referred to by objectors. This results from Manuden Parish Council being recorded as the owner of the land when the village green was first registered. This may well have been because no other owner was then known. However, this was altered in 2007 and I have no reason to doubt that the applicant is now the owner of the land as stated in the application. I also note that Manuden Parish Council supports the application and presumably accepts that the applicant is the owner.
35. Some reference was also made to Public Bridleway 20 which is said to run across the release land to a former ford across the river. This is currently unusable due to high banking on the west side of the river and garage buildings. Discussions have taken place regarding the possible diversion of this bridleway and the 4m strip between the replacement land and the Thames Water access road has been left so as to accommodate both Footpath 22 and a bridleway. However, this is a separate matter from the proposed de-registration and exchange and does not affect determination of the application.
Conclusion 

36. This proposal will have little or no adverse effect on the interests of persons having rights in relation to, or occupying, the release land, the interests of the neighbourhood or the wider public and is likely to be of benefit to them. The application should therefore be granted and an Order of Exchange should be made.
Order

On behalf of the Secretary of State for Environment, Food and Rural Affairs and

pursuant to section 17(1) and (2) of the Commons Act 2006, I HEREBY ORDER

Essex County Council, as commons registration authority for the area in

which the release land and the replacement land are situated:

(a) to remove the release land from its register of common land, by amending

register unit VG163 to exclude the release land; 

(b) to register the replacement land as common land, by amending register unit

VG163 to include the replacement land.
First Schedule – the release land

	Colour on plan
	Description 
	Extent

	Edged red
	Land to the south of Pinchpools Road, Manuden, west of the River Stort and east of Manuden Grange.
	521m2


Second Schedule – the replacement land

	Colour on plan
	Description 
	Extent

	Edged green
	Land to the south of Pinchpools Road, Manuden and to the east of the River Stort.
	1399m2


Barney Grimshaw
INSPECTOR
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� Section 16(8) of the 2006 Act provides that the public interest includes the public interest in: nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest.


� Common Land Consents Policy Guidance, November 2015, Defra.


� The Explanatory Memorandum to the Deregistration and Exchange of Common Land and Greens (Procedure)(England) Regulations 2007, SI2007 No.2589.
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