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Post-implementation review of the Competition Appeal Tribunal Rules 2015: call for evidence

Foreword

| am pleased to launch the post-implementation review of the Competition Appeal Tribunal
Rules 2015 (the CAT Rules 2015) which came into force on 1st October 2015 by way
of Statutory Instrument (The Competition Appeal Tribunal Rules 2015 S| 1648/2015).

The Competition Appeal Tribunal (CAT) is a specialist judicial body which hears appeals and
decides certain cases involving competition or regulatory decisions. The CAT was created by
Section 12 and Schedule 2 to the Enterprise Act 2002 and came into being in April 2003. Its
principal functions are to hear and decide appeals of decisions taken by the Competition and
Markets Authority (CMA) and economic regulators concerning infringement of UK and EU
competition law and regulatory legislation. It also considers judicial reviews relating to merger
and market investigations, as well as private actions in respect of infringements of competition
law. Its jurisdiction extends to the whole of the United Kingdom.

The CAT Rules 2015 were the result of two reform exercises. The first arose from a review
carried out in 2014 by a former member of the Court of Appeal and President of the
Employment Appeal Tribunal, the Right Honourable Sir John Mummery, in 2014 with the aim
of making a targeted number of improvements in relation to the rules in force at that time," in
order to provide proper accountability for administrative decisions, while at the same time
minimising unnecessary costs and delays. This resulted in the strengthening of the CAT’s case
management powers in relation to appeals and judicial review applications. The second, much
wider set of changes was to take account of the CAT’s enlarged jurisdiction under the
Consumer Rights Act 2015 with regard to private actions (and the wholly new area of collective
actions) in respect of infringements of competition law.

The CAT Rules 2015 require the Secretary of State to carry out a review of the Rules, set out
the conclusions of the review in a report and publish the report by 1st October 2020. Due to the
coronavirus pandemic the report is expected to be published in Spring 2021.

As required by the Statutory Instrument?, the review and subsequent report must assess: the
extent to which the objectives intended to be achieved by the regulatory system established by
the 2015 Rules are achieved; whether those objectives remain appropriate; and, if so, the
extent to which these objectives could be achieved with a system that imposes less regulation.

| look forward to receiving your views and comments on this review.

PAUL SCULLY MP
Minister for Small Business, Consumers & Labour Markets

Minister for London

" The Competition Appeal Tribunal Rules 2003 (S| 2003/1372)
2 Rule 120 of the CAT Rules 2015
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General information

Why we are consulting

The Competition Appeal Tribunal Rules 2015, Statutory Instrument (S| 2015/1648) (the CAT
Rules 2015) revoked and replaced the CAT Rules 2003 (SI 2003/1372) to modify and
strengthen rules governing appeal and judicial review proceedings before the CAT and to
incorporate new rules governing the conduct of private law actions in the CAT following the
enactment of the Consumer Rights Act 2015 (the CRA 2015) which enlarged the CAT’s
jurisdiction in that respect.

Scope of the Review

Under the CAT Rules 2015, the Secretary of State is required to carry out a review of the CAT
Rules 2015 and publish a report by 15t October 2020. Due to the coronavirus pandemic the
report is expected to be published in Spring 2021. The report must:

e set out the objectives intended to be achieved by the regulatory system established by
the CAT Rules 2015;

e assess the extent to which those objectives are achieved; and

e assess whether those objectives remain appropriate and, if so, the extent to which they
could be achieved with a system that imposes less regulation.

This call for evidence will inform the post-implementation review (the Review) of the CAT Rules
2015 and help to answer the question of whether the rule changes have achieved the intended
objectives:

e to minimise unnecessary costs and delays whilst balancing proper accountability for
decisions;

e to ensure effective case management; and

e to provide a framework for the CAT’s extended jurisdiction in private law actions related
to infringements of competition law (as set out in the CRA 2015).

The Review covers the period from 15t October 2015 to 30" September 2020.
Consultation details

Issued: 16/03/2021

Respond by: 10/05/2021

Enquiries to:

CAT Sponsorship Team,

Department for Business, Energy and Industrial Strategy
1st Floor, Orchard 3

1 Victoria Street

London

SW1H OET

Email: CATRules2015Review@beis.gov.uk
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Consultation reference: Post-implementation review of the Competition Appeal Tribunal
Rules 2015

Audiences:

We are seeking views from all those with an interest in the application of the CAT Rules 2015.
This includes but is not restricted to those who have been or are likely to be parties in
proceedings before the CAT (for example, the CMA, Ofcom and other sector regulators, public
and private enterprises and individuals), legal representatives (for example barristers and
solicitors practising in the areas of competition, public law and commercial litigation), trade
associations, consumer bodies and experts in legal procedure.

Responses are invited to answer the questions set out at page 13 which the Review is required
to examine under Rule 120 of the CAT Rules 2015. We will assess all contributions against the
scope of the review. Any recommendations which follow this Review will be informed by the
evidence received. Responses should therefore provide supporting qualitative and quantitative
evidence where possible.

As this is a specialist area of law, we will not hold formal stakeholder workshops but will email
those we believe may have an interest and offer to meet any interested parties on request. If
you would like to meet with the CAT review team or have any questions about the Review,
please contact us at: CATRules2015Review@beis.gov.uk

Territorial extent:

The CAT Rules 2015 apply to the United Kingdom of Great Britain and Northern Ireland.

How to respond

Respond online at: beisgovuk.citizenspace.com/consumer-competition-
landscape/competition-appeals-tribunal-review-of-rules-cfe

or

Email to: CATRules2015Review@beis.gov.uk

When responding, please state whether you are responding as an individual or representing
the views of an organisation.

Your response will be most useful if it is framed in direct response to the questions posed,
though further comments and evidence are also welcome.


https://beisgovuk.citizenspace.com/consumer-competition-landscape/competition-appeals-tribunal-review-of-rules-cfe
https://beisgovuk.citizenspace.com/consumer-competition-landscape/competition-appeals-tribunal-review-of-rules-cfe
mailto:CATRules2015Review@beis.gov.uk
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Confidentiality and data protection

Information you provide in response to this consultation, including personal information, may
be disclosed in accordance with UK legislation (the Freedom of Information Act 2000, the Data
Protection Act 2018 and the Environmental Information Regulations 2004).

If you want the information that you provide to be treated as confidential please tell us but be
aware that we cannot guarantee confidentiality in all circumstances. An automatic
confidentiality disclaimer generated by your IT system will not be regarded by us as a
confidentiality request.

We will process your personal data in accordance with all applicable data protection laws. See
our privacy policy.

We will summarise all responses and publish this summary on GOV.UK. The summary will
include a list of names or organisations that responded, but not people’s personal names,
addresses or other contact details.

Quality assurance
This consultation has been carried out in accordance with the government’s consultation
principles.

If you have any complaints about the way this consultation has been conducted, please email:
beis.bru@beis.gov.uk.



https://www.gov.uk/government/organisations/department-for-business-energy-and-industrial-strategy/about/personal-information-charter
https://www.gov.uk/government/publications?keywords=&publication_filter_option=closed-consultations&topics%5B%5D=all&departments%5B%5D=department-for-business-energy-and-industrial-strategy&official_document_status=all&world_locations%5B%5D=all&from_date=&to_date=
https://www.gov.uk/government/publications/consultation-principles-guidance
https://www.gov.uk/government/publications/consultation-principles-guidance
mailto:beis.bru@beis.gov.uk
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Overview

1. The CAT is a specialist appeal body with expertise in competition and regulatory decisions.
It hears appeals against competition decisions (under the Competition Act 1998 (the
CA98)), applications for review of merger and market decisions (under the Enterprise Act
2002 (the EA02)) and of regulatory decisions across regulated sectors (including, for
example, under the Communications Act 2003 (the Comms Act 2002)). The CAT was
created in its present form by Section 12 and Schedule 2 to the Enterprise Act 2002 and
began operation in April 2003. lIts jurisdiction extends to the whole of the United Kingdom.

2. In March 2014, the Right Honourable Sir John Mummery led an independent review? of the
Competition Appeal Tribunal Rules 2003 (S1 2003/1372) (the CAT Rules 2003) which at
that time governed proceedings before the CAT. The terms of reference for Sir John’s
review asked him to develop and recommend revisions to the CAT Rules 2003 with a view
to ensuring that robust case management powers could be applied flexibly, effectively (to
ensure cases were dealt with quickly) and (insofar as was practicable) consistently in
individual cases. He was asked to bear in mind an overarching policy consideration of
Ministers, namely, to minimise the length and cost of decision-making through making the
appeal process as streamlined and efficient as possible. In recommending changes, the
Government invited Sir John to have specific regard to the cost-effectiveness and
proportionality of the system, both in relation to taxpayers and the parties themselves.

3. Sir John noted that his review was the first review of the CAT’s Rules 2003 since the
creation of the CAT in 2003 and that there had been many changes in the competition
landscape in the meantime. Changes had occurred in the appellate jurisdiction of the CAT
and there were also proposed reforms in relation to the CAT in the Consumer Rights Bill
(now the CRA 2015) that would expand its jurisdiction to determine private law litigation.

4. In August 2014, Sir John presented revised rules of procedure to the Government which he
recommended making as improvements to the CAT Rules 2003. Sir John said that the
revisions should secure “as far as practicable and subject to necessary updating, the
Government’s objective of minimising the length and cost of proceedings in the CAT and of
streamlining the efficiency of the appeal and review process and of the new private action
procedure.”

5. In February 2015, the Department for Business, Innovation & Skills carried out a
consultation* on Sir John’s report and recommendations. It sought views on the reforms
related to two areas:

i. efficient case management, principally the recommendations made by Sir John; and

ii. the practical implementation through the rules of the CAT’s expanded jurisdiction in
respect of private law actions as a result of the enactment of the CRA 2015. This
aspect, and particularly the introduction of a new form of collective proceedings
necessitated the majority of the proposed rule changes.

3 https://www.gov.uk/government/publications/competition-appeal-tribunal-rules-of-procedure-mummery-recommendations
4 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/401678/bis-15-75-
competiiton-appeal-tribunal-cat-rules-of-procedure-consultation.pdf



https://www.gov.uk/government/publications/competition-appeal-tribunal-rules-of-procedure-mummery-recommendations
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6. The response to the Government’s 2015 consultation® was published in September 2015 and
set out its broad acceptance of Sir John’s recommendations. As a result, on 15t October 2015,
the CAT Rules 20158 came into force.

7. In its response to the 2015 consultation, the Government accepted Sir John’s central
recommendation that the five principles from the Guide to Proceedings 2005 should be
incorporated into the CAT 2015 Rules (Rule 4) as Governing Principles. The principles
provide for early disclosure in writing, active case management, strict timetables, effective
fact-finding procedures, and short and structured oral hearings. Further recommendations
by Sir John and accepted by the Government in relation to the CAT Rules 2015 largely
consolidated the current practice or, in some cases, provided further clarification and
flexibility, or were designed to deal specifically with the CAT’s greater role in relation to
private law actions (and more specifically the new collective actions regime). These
recommendations are listed below and the full list of 2015 rules is available here’.

2015 Recommendations

General

8. Target times and timetables for cases are left to the discretion of the CAT to use its case
management powers when setting timetables (in accordance with the CAT’s normal
practice at the time). This amendment was made to give the CAT the flexibility to consider
each case on its own merits. Parties are required to identify and concentrate on the main
issues from the outset and the CAT will fix target dates for the hearing using structured
timetables for proceedings up to the main hearing, ensuring that cases are dealt with
expeditiously and fairly. The Government recognised that cases would vary and therefore
amended Rule 4(5)(c) to refer to the differing nature of cases. Under this rule, the CAT
considers the nature of proceedings when setting timetables, which also assists with
effective case management.

9. No statutory time limit for delivery of a decision was introduced as each case is
different, as the time needed to reach a decision and set out the reasoning behind
decisions varies from case to case. The CAT normally provides a general indication to the
parties at the end of each case when a judgement might be delivered and informs parties of
any unexpected delay.

Appeals

10. Striking out - a new provision in Rule 11(1)(a) and Rule 41(1)(a) allows the CAT to strike
out an appeal or claim respectively where it considers that it has no jurisdiction to hear or
determine the matter. This was intended to encourage the parties to focus on points of
substance.

5 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/460442/BIS-15-357-
competition-appeal-tribunal-rules-of-procedure-government-response.pdf

6 https://www.legislation.gov.uk/uksi/2015/1648/made

7 www.catribunal.org.uk/sites/default/files/2017-11/The_Competition Appeal Tribunal Rules 2015.pdf
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11.Adducing New Evidence on Appeal (Rules 9 & 15) - A new provision at Rule 9(4)(h)
requires the notice of appeal to contain a brief statement identifying any new evidence, the
substance of which (so far as the appellant is aware), had not been put before the decision
maker at the time of the decision. Rule 15(3)(f) now requires the defendant to identify any
new substantive evidence in a statement to be included with the defence, which was not
referred to in the disputed decision or disclosed to the appellant before the decision was
made. This was intended to facilitate the making of any objections to new evidence at an
early stage.

A new provision at Rule 15(3)(c) requires the respondent to the appeal to set out in detail
any objections to the admission of new evidence put forward by the appellant.

This was intended to give greater transparency in relation to whether new evidence was
being relied upon and to make it easier to understand the other party’s case and supporting
evidence. The revised rule is accompanied by guidance in the CAT’s Guide to Proceedings
on its practical application.

12. Constraining the volume of evidence — The Government recognised that whilst it was
important for appellants to have a proper chance to put forward evidence which supports
their case, the CAT must retain a discretion to exclude evidence in certain circumstances.
The criteria in Rule 21(2) list the factors the CAT will consider when determining whether it
would be just and proportionate to admit or exclude evidence on appeal. This consolidation
into the CAT Rules 2015 of the CAT’s previous practice enables the CAT to continue to
allow evidence to be adduced on appeal where it is just and reasonable to permit it and
makes the likely exercise of its discretion more predictable.

Rule 21(2)(c) as amended allows the CAT to take into account (in cases where the
substance of the evidence was not available to the respondent before the disputed decision
was taken) the reason why the party seeking to adduce the evidence had not made it
available to the respondent at that time.

The CAT’s Guide to Proceedings was amended to set out in more detail how the CAT will
interpret the rule and what factors it will take into account when considering matters relating
to new evidence.

13. Expert evidence - New Rule 27 was included to assist applicants in proceedings for a review
under section 120 or section 179 of the Enterprise Act 2002. This reflected current practice
as set out in the Guide to Proceedings.

14. Notice of Appeal (Rule 12) - The revised Rule removes the restrictions contained in the
former Rule 11(3) and gives the CAT more flexibility in deciding whether to permit
amendments to the Notice of Appeal including: whether a proposed amendment involves
any substantial change or addition to the appellant’s case; if it is based on matters of fact or
law which have come to light since the appeal was made; or could not otherwise have been
practicably included in the notice of appeal.

Private actions

15. Transfers of mixed/hybrid claims (Rules 71-72) previously 70-71 - The CAT Rules 2015
give the CAT a more flexible power to transfer a case which is outside its jurisdiction to the
correct court or tribunal at an early stage. Provision is also made for the transfer of claims
to the CAT if they are within its jurisdiction.

10
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16. Settlement offers and costs consequences (Rules 45-49) - The CAT Rules 2015
contain provisions similar to those in Part 36 of the Civil Procedure Rules, which set out a
procedure for making a settlement offer. This is intended is to encourage parties to settle
their disputes.

Rules 45-49 allow for a settlement offer to be made at any time, including before the
commencement of proceedings. The CAT Rules 2015 also provide for clarification of a
settlement offer at the request of the person to whom the offer has been made and
provisions regarding the cost consequences following judgment in certain circumstances.
This is intended to encourage and facilitate the settlement of cases by providing that
adverse costs consequences may ultimately follow for those who do not accept reasonable
offers to settle.

These provisions do not apply to collective proceedings, which are subject to a separate
settlement regime (see below).

17.Additional Parties and Additional Claims (Rules 38 — 40) - The Government agreed with
Sir John Mummery’s recommendations that in order to facilitate procedural efficiencies it was
important to have a mechanism to allow additional parties to join the claim or indeed to permit
additional claims to a matter.

18.The CAT Rules 2015 provide additional procedures in relation to private law actions related
to infringement of competition law which are set out below.

19. Fast Track Procedure (Rule 58) - The fast track procedure is intended to enable less
complex claims to be brought, in particular by individuals and small businesses, and
decided quickly with the limited risks as to costs.

In any case subject to the fast track procedure, the final hearing will be fixed to take place
as soon as practicable and in any event within six months, and the recoverable costs will be
capped at a level to be determined by the Tribunal.

In deciding whether to place a matter in the fast track process, the CAT takes into account
all matters it thinks fit, including whether one or more of the parties is an individual or SME;
whether the time estimate for the hearing is three days or less; the complexity and novelty
of the issues involved; the number of documents and witnesses; and the nature of the legal
remedy being sought.

20.Disclosure in Private Actions (Rules 60 — 65) - The CAT Rules 2015 provide detailed
provisions for the disclosure of documents by parties in private actions, including pre-action
disclosure and disclosure by non-parties.

21. Power to grant injunctions (Rule 67-68) - These rules introduced a discretionary power
for the CAT to grant injunctions in relation to proceedings, other than in Scotland, when it is
considered just and convenient to do so.

Collective Proceedings

22.The CAT Rules 2015 set out detailed procedures for the handling of cases under the newly
introduced collective proceedings jurisdiction. These are set out below.

11



Post-implementation review of the Competition Appeal Tribunal Rules 2015: call for evidence

23. The authorisation of a class representative (Rule 78) - The CAT Rules 2015 provide
that only those who act fairly and adequately in the interests of the class members are
authorised to act as a class representative. The CAT Rules 2015 set out a number of
factors the CAT must consider before approving a class representative in collective
proceedings, in order to ensure that unsuitable individuals or bodies are not permitted to act
as a class representative.

24. Criteria for certifying claims in collective proceedings (Rule 79) - The CAT Rules 2015
include ‘the strength of the claim’ as part of the certification criteria for opt-out collective
proceedings. The criteria for certification have been examined in the recent judgment of the
Supreme Court in the Merricks v Mastercard case?.

25.Formal Settlement offers - The CAT Rules 2015 provide that formal settlement offers in
collective proceedings should not attract the same cost protections as those which apply to
such offers in non-collective proceedings.

The CAT Rules 2015 allow parties to make “Calderbank offers” in collective actions in the
CAT, that is, offers "without prejudice” save as to costs. This ensures that if a party rejects
an offer in favour of litigation, the Calderbank offer can then be considered at the end of the
case when the CAT decides what order to make as to costs. This provision recognises the
fact that a claimant may not always be able to assess whether an offer is just and
reasonable at the time it is made. This approach allows the CAT to take the original offer
into account when deciding on costs after the case has been concluded, and to make its
assessment based on how the case developed during the course of the trial, and whether it
believes that the claimant should have accepted the original offer. The CAT can then use
its discretion to decide how to distribute costs.

Other issues raised and considered in 2015

26.The CAT Rules 2015 provide that claimants should send a copy of their claim form to the
Competition and Markets Authority (CMA) when serving it on other parties (Rule 33). This is
to ensure consistency with similar provisions that already exist for actions in the High Court.
It is also intended to ensure a more effective private actions regime and to complement
public enforcement.

27.The CAT Rules 2015 allow the CMA to make written observations and (with the permission
of the Tribunal) oral representations to the Tribunal, where appropriate, in private action
cases (Rule 50(2)); and the CAT can use its power to stay a case already being
investigated by a competition authority (Rule 85(1)).

8 [2020] UKSC 51
12
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Consultation questions

28.The Statutory Instrument which created the CAT Rules 2015, The Competition Appeal
Tribunal Rules 2015 Sl 1648/2015, requires the Secretary of State to carry out a review of
the CAT Rules 2015, set out the conclusions of the review in a report and publish the report
by 1st October 2020. Due to the coronavirus pandemic the report is now expected to be
published in Spring 2021.

29.The report must:
e set out the objectives intended to be achieved by the regulatory system established by
the CAT Rules 2015;
e assess the extent to which those objectives are achieved; and
e assess whether those objectives remain appropriate and, if so, the extent to which
they could be achieved with a system that imposes less regulation.

30.The objectives of the revised rules set out in the Government Response (2015)° to Sir John
Mummery’s review of the Rules of Procedure were:

e to strike the appropriate balance between providing proper accountability for
regulatory decisions, while at the same time minimising unnecessary costs and
delays; and

e to ensure that robust case management powers can be applied flexibly, effectively
and consistently, having regard to their cost effectiveness and proportionality.

31.To inform this review and subsequent report we would like you to respond to the questions
set out in the Statutory Instrument:

Question1: To what extent have the objectives intended to be achieved by the regulatory
system established by the 2015 Rules been achieved?

Question 2: Do those objectives remain appropriate and, if so, to what extent could they be
achieved with a system that imposes less regulation?

Next steps

Comments made in response to this Review will be considered by the CAT PIR Team and will
inform the final report which will then be considered by BEIS Ministers. We may contact you if,
for example, we have a query in respect of your response. A final report covering the Review
will be published on the GOV.UK website.

9 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/460442/BIS-15-357-
competition-appeal-tribunal-rules-of-procedure-government-response.pdf

13
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Annex CAT Cases 2010 — 2020

Background

This Annex is intended to provide relevant context on CAT cases for consultation respondents.
There are two sections: (i) basic contextual information on the CAT’s activity, such as number
of cases registered at the CAT, number of judgments handed down and number of case
management conferences held, and (ii) data relating more specifically to the Rule changes
such as the number of times the fast track procedure has been used.

The data cover the period October 2010-October 2020. This includes the period October 2010-
October 2015 as a baseline for considering the impact of the rule changes against (the 5-year
period before the rules were introduced), as well as the review period October 2015-
September 2020 (when the rule changes were in place).

The data is sourced from a combination of internal BEIS case-level data based on published
case updates, and the CAT’s published annual reports.

Use and limitations of data

There are a number of points to note about this data specifically, and also about the use and
limitations of statistics in this context more generally:

e While cases can be grouped by characteristics that they share (e.g. cases filed under a
particular Section of the relevant legislation), they are often not directly comparable within
these groups (or, indeed, across different groups). For example, two Section 46 CA98
cases may differ hugely in complexity, process (in terms of number of case management
conferences needed, for example), the amount of evidence presented and a number of
other factors.

e There are some indicators that are important to consider for the review, such as case
durations, where it is not practical to present the duration of every case individually. For
these cases, averages have been set out, but every effort has been made to ensure that
there is as much transparency as possible about the limitations of doing this, such as
setting out the sample sizes involved, relevant ranges, and indicating where averages are
particularly skewed by outlier(s).

e For some indicators, there are differences between the baseline period (October 2010-
October 2015) and the review period (October 2015-September 2020), that are not or may
not be attributable to the Rule changes. For example, there are many factors that affect the
duration of cases, such as complexity, which are not related to Rule changes. The caseload
at the CAT is also influenced only to a limited extent by the Rule changes, and is largely
influenced by whether businesses, individuals and regulators wish to initiate or defend
cases.

e Many data fields, for example, the number of cases of a particular type registered in a given
year, have a relatively small sample size and can fluctuate (relatively) significantly between
different years. Often this reflects a unique event or set of circumstances that cause spikes
in a particular year, rather than being indicative of a long-run trend.

14
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e Data on case outcomes (for example, the number of cases where regulator decisions have
been upheld or set aside on appeal) have not been included because legal judgments
themselves are independent of changes to Rules of Procedure.

Contextual information

Number of cases registered at the CAT, by type°

Case type 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | Apr -
-11 -12 -13 -14 -15 -16 -17 -18 -19 | -20 Oct

20

Section 46 CA98 6 2 2 2 0 0 8 1 1 1 2

(Main party appeal)

Section 47 CA98 0 0 0 1 0 0 0 0 0 0 1

(Third party appeal)

Section 47A CA98 7 0 5 1 3 7 12 1 34 9 18

(Monetary claims)

Section 47B CA98 | 0 0 0 0 0 0 2 0 4 3 0

(Collective

proceedings)

Section 49B CA98 | 0 0 0 0 0 0 0 0 0 0 0

(Collective

settlements)

Section 114 EA02 0 0 0 0 0 0 0 0 1 0 3

(Penalty appeals)

Section 120 EA02 1 0 3 4 3 1 2 0 1 4 3

(Merger reviews)

Section 179 EA02 0 1 2 6 3 0 0 0 1 0 0

(Market reviews)

Section 192 Comms | 8 7 6 5 1 3 4 2 2 1 0

Act 2003 (Appeals)

Section 317 Comms | 6 0 0 0 0 1 0 0 0 0 0

Act 2003

(Broadcasting

competition appeal)

Applications for 0 0 0 0 0 0 1 0 0 0 0

interim relief

Total 30 10 18 19 10 12 29 4 44 18 27

10 Source: BEIS internal data and CAT annual reports. Data not available for full financial year 2020-21: the far

right column contains case data up to 31 October 2020.

15
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As outlined above, there are many factors that influence the number of cases registered at the
CAT, many of which are independent of the CAT Rules 2015 changes. These factors include

changes in regulator enforcement activity. There are, however, some changes that are
influenced by the CAT Rules 2015 changes:

e collective settlements (Section 49B CA98) were introduced by the CAT Rules 2015,
so there would be no cases of this type brought prior to FY 2015-16;

e prior to October 2015, section 47B concerned claims for damages brought by a

specified body on behalf of two or more consumers. That was reformed by the CRA
2015 when collective proceedings that are now included in the CAT Rules 2015 —
were introduced. This is why these cases were only registered from FY 2016-17
onwards; and
o there has been a large increase in the number of private damages actions transferred
from the High Court to the CAT following the expansion of the CAT’s remit brought
about by the CRA 2015.

CAT judgments and orders since 2010-11""

2010- | 2011- | 2012- 2013- | 2014- | 2015- | 2016- 2017- | 2018- | 2019- | Apr
11 12 13 14 15 16 17 18 19 20 20
Oct
20
Judgments 26 47 29 28 25 13 32 27 20 30 12
handed down
(total), of
which:
Judgments 9 14 10 7 5 3 5 7 6 11 2
disposing of
main issue or
issues
Judgmentson | 13 13 11 14 10 6 20 8 9 9 7
procedural and
interlocutory
matters
Judgments on | 4 20 8 7 10 4 7 12 5 10 3
ancillary
matters (e.g.
costs)
Orders made | 133 118 106 106 114 52 105 52 77 137 112

" Source: CAT annual reports
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Number of CAT case management conferences held, hearings held and sitting days'?

2010- | 2011- | 2012- | 2013- | 2014- | 2015- | 2016- | 2017- | 2018- | 2019- | Apr
11 12 13 14 15 16 17 18 19 20 20 -
Oct
20
Case 7 12 7 8 6 4 20 8 8 13 9
management
conferences
Hearings 39 10 12 8 10 3 18 7 13 13 4
Sitting days 51 95 42 28 16 25 66 37 35 44 10

As with the data on number of cases registered, much of the workload (as measured by
judgments and orders made, case management conferences and hearings held, and sitting
days) is due to external factors rather than the CAT Rules 2015 changes, for instance the
transfer of private actions cases from the High Court to the CAT 3.

Data relating more specifically to Rule changes

As set out above, the changes in the CAT Rules 2015 were intended to “minimise unnecessary
costs and delays whilst balancing proper accountability for regulatory decisions”. There are
challenges and limitations associated with setting out quantitative evidence relevant to this
objective:

e not all aspects of the objective are measurable using quantitative metrics. While “costs
and delays” can be measured, the impact on, or balance against “proper accountability.
for regulatory decisions” is more subjective and requires qualitative assessment;

o there is an element of subjectivity regarding the definition of ‘unnecessary’ in the
context of legal proceedings; and

o for this reason, the data presented are high-level, focusing on broad metrics such as
average case duration.

Case durations

The duration analysis below is based upon 30 cases of 3 types: Section 46 CA98 (main party
competition appeals), Section 120 EA02 (merger reviews) and Section 192 Comms Act 2003
appeals.

The analysis considers the number of calendar days between the case being registered and
the ‘main’ judgment being made, as a measure of the amount of time taken by the CAT to
process, manage, hear and make decisions on cases.

12 Source: CAT annual reports

13 49 private damages actions were transferred from 1 Oct 2015 to 31 Oct 2020.
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This measure is imperfect. The key limitation is that it does not reflect differences in the
complexity of cases which will affect the amount of time taken to manage, hear and make a
decision on it. The sample size is also small and therefore not a reliable basis for assessing
trends.

200 cases registered at the CAT were analysed and the following exclusions were made:

- Cases which were settled or withdrawn before a main judgment was made are excluded
from the analysis.

- Section 317 Comms Act cases: there has only been one case in the 10-year period.

- Section 47 CA98 cases: there has only been one case in the 10-year period that has not
been withdrawn.

- Section 47B CA98 cases: while there were two cases with a judgment in the review
period, there were none in the baseline period.

- Section 114 EA02: there was only one case with a judgment in the 10-year period.

- Section 47A CA98 (monetary claims): private action cases have been excluded
because while there are 13 cases with judgments in the period, duration is a less
relevant measure for these cases. The factors affecting the duration of cases are often
many and complex and can differ markedly from case to case.

It should be noted that it is only cases that commenced after 15t October 2015 that are included
in the ‘review’ period; cases that commenced beforehand but continued until on or after 15t
October 2015 are included in the baseline period. This is in line with how the CAT Rules 2015
changes were applied'.

Average duration case registration - judgment, calendar
days, by case type

360

Section 192 Comms Act 2003 (Appeals), n=15 _ 314

96

Section 120 EA02 (Merger reviews), n=15
e T . s

388

Section 46 CA98 (Main party appeal), n=9 _ 244

0 50 100 150 200 250 300 350 400 450

Review period mBaseline period

9 Section 46 CA98 cases were considered; 3 in the baseline period and 6 in the review period.

Note that case conditions were not constant across the baseline and review period, due to
factors separate from the changes to the CAT Rules 2015 which influenced the caseload and

4 The CAT guide to proceedings sets out: “Proceedings commenced before the Tribunal prior to 1 October 2015
are governed by the Competition Appeal Tribunal Rules 2003 (the “2003 Rules”) and the Competition Appeal
Tribunal (Amendment and Communications Act Appeals) Rules 2004 (the “2004 Rules”).”
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complexity of cases, as discussed earlier. The averages reported for the review period were
also skewed by two complex cases: Paroxetine (696 days) and Phenytoin (485 days). Without
these cases, the average duration in the review period is 314 days'®.

15 merger review cases were considered: 10 in the baseline period and 5 in the review period.

15 Section 192 Comms Act appeals were considered; 10 in the baseline period and 5 in the
review period.

All the cases were conducted to a timetable agreed with the parties and which had to allow
those parties a just and reasonable time to prepare their cases.

Procedures introduced or amended by the Rules

e The 2015 Rules introduced a ‘strike out’ procedure, which allowed the CAT to strike out
cases where it does not have jurisdiction. This has not been used.

e The Fast Track procedure was introduced by the 2015 Rules. Since then it has featured
in 10 cases'®. The Rules also introduced a power to grant injunctions in Fast Track
cases, which has not been used.

e The CAT Rules 2015 made an amendment to the interim injunction procedure. Where
the Tribunal grants an interim injunction in an FTP case, it may do so without requiring
the applicant to provide an undertaking as to damages or impose a cap on the amount
covered by the undertaking. There have been 4 interim injunction cases since 2015.

5 This also excludes the additional Phenytoin case for interim relief, which took 28 days. The sample in the
review period would therefore be 3.
6 Note that the threat or presence of the fast track makes it easier to expedite some cases on the ordinary track.
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This consultation is available from: www.gov.uk/government/consultations/post-
implementation-review-of-the-competition-appeal-tribunal-rules-2015-call-for-evidence

If you need a version of this document in a more accessible format, please email
enquiries@beis.gov.uk. Please tell us what format you need. It will help us if you say what
assistive technology you use.
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