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INFORMATION NOTE: COMMON LAW SPOUSES 

TO WHOM IT MAY CONCERN 

The term ‘common law marriage’ is often used colloquially to mean cohabiting couples. 
This is incorrect. The legal term is much more restrictive, as is the group who will have 
rights under a common law marriage.  

 
A ‘common law’ marriage is considered to be a valid marriage carrying consequent 
rights, created by exception to the requirements of a ‘formal’ marriage. It may be legally 
recognised by the court as a marriage and if so, gives rise to specific rights which are 
distinct from those given by a formal marriage.  
 
A union rarely meets the limited circumstances which are required in order to satisfy the 
definition of a ‘common law marriage’ in England and Wales. They do not exist in 
Scotland or Northern Ireland. They cannot be entered into in England and Wales where a 
formal marriage is only valid and legal if fulfilling the formal requirements (witnesses, 
carried out by qualified individual, etc.)  
 
An English common law marriage may be validly contracted abroad (ie. recognised by 
the court) between two British Nationals or one British National and one non-British 
National where: 
 

- English common law prevails  
- Both are of legal age and sound mind, 
- local law cannot be applied or cannot be complied with (mere difficulty to apply is 

insufficient), 
- and the British National(s) has not subjected themselves to the law of the other 

country.  
 

It is in these cases that English common law can apply and a common law marriage may 
be recognised by the courts. Again, common law marriages are very rare – most 
examples are from times of war when British Nationals were detained in other countries 
or were part of an occupation. 
 
It is important to note that the circumstances which give rise to a ‘common law’ 
marriage as opposed to a ‘formal’ marriage are incredibly rare. Common law 
couples are not afforded the same legal protection as those who are formally 
married or in civil partnerships. Many people also believe that by having a child 
together they acquire legal rights, whether married, in a civil partnership, or not. 
This is also not true. Although there is scope to apply to court for financial 
provision when there are children, such orders are made for the benefit of the 



child and only couples who are married or in a civil partnership acquire legal 
rights and responsibilities in relation to each other. 
 
In Scotland, there was a type of irregular marriage called “marriage by cohabitation with 
habit and repute” which could apply to couples who had lived together and were thought 
to be married. This was rarely used in practice and, except for very particular 
circumstances. “Marriage by cohabitation with habit and repute” was abolished by the 
2006 Act. 
 
The Scottish 2006 Act has introduced a set of basic rights to protect cohabitants, either 
when their relationship breaks down, or when a partner dies. But the law is very clear: 
couples living together do not have the same rights as married couples and civil partners. 
It is very important that you understand this when deciding whether to move in with your 
partner or to make a formal commitment.” 
 
Misconceptions  
 
England and Wales 
 
The rules for married couples/common law married couples and cohabiting couples are 
different. While there is a trend towards extending married rights to non-married couples 
(eg. for benefits purposes) there are still areas where legal rights are substantially 
different (eg. property disputes on divorce/separation). 
 
Scotland 
 

It is a common misunderstanding that a couple will have established a “common law 
marriage” after living together for a period of time. This is not the case. Even if you have 
lived with your partner for many years, you do not have the same rights in law as a 
married person does.  

  
Northern Ireland 
 
Most people think that after they've been living with their partner for a couple of years, 
they become 'common law husband and wife' with the same rights as married couples. 
This is not the case. There is no such thing as a 'common law marriage' in Northern 
Ireland. 
 
In fact, couples who live together, also called co-habitants, have hardly any of the same 
rights as married couples or civil partners. 
 
Legal and financial problems can arise if you decide to separate, or if one of the couple 
dies. While you do have legal protection in some areas, you should take steps to protect 
yourself and your partner. 
 
The information contained in this Note is general and should not be taken as a definitive 
statement of law. 
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