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Case Number EWC/22/2019 
9 October 2019 

 

CENTRAL ARBITRATION COMMITTEE 

TRANSNATIONAL INFORMATION AND CONSULTATION OF EMPLOYEES 

REGULATIONS 1999 AS AMENDED 

DECISION ON COMPLAINT UNDER REGULATIONS 17, 18A, 19A, 21 & 21(1A) 

 

The Parties: 

1) Verizon European Works Council 

2) Jean-Philippe Charpentier 

 

and 

 

The Central Management of the Verizon Group 

 
Introduction 

 

1. On 20 June 2019, Mr. David Buckle of Cubism Law1 submitted a complaint to the 

CAC on behalf of the Verizon European Works Council (the VEWC) and Jean-Philippe 

Charpentier, Chairperson of the VEWC (collectively referred to as the Complainants) under 

Regulations 17, 18A, 19A, 21 and 21(1A) of the Transnational Information and Consultation 

of Employees Regulations 1999, as amended (TICER) in relation to the actions of the Central 

Management of the Verizon Group, which is based in Reading, UK (the Employer).  The 

CAC gave both parties notice of receipt of the complaint on 21 June 2019.  The Employer 

submitted a response to the CAC on 27 June 2019 which was copied to the Complainants. 

 

2. In accordance with section 263 of the Trade Union and Labour Relations 

(Consolidation) Act 1992 (the Act), the CAC Chair established a Panel to consider the case.  

The Panel consisted of Professor Gillian Morris as Panel Chair and Mr. Mike Cann and Mr. 

                                                 
1 Subsequently via Laytons LLP. 
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Paul Noon OBE as Members.  The Case Manager appointed to support the Panel was Nigel 

Cookson. 

 

Background 

 

3. The background to the complaint, based on material supplied by the parties, is as 

follows.2  Verizon Communications Inc. is an American communications technology 

company. Verizon is its representative agent in the European Union ("EU") for the purposes 

of Directive 2009/38/EC (the "Directive") and TICER.  On 20 October 2016 the VEWC 

entered into the Verizon European Works Council Agreement ("the Charter") with the 

Employer; this replaced a previous agreement dating from 2008. The Charter, a copy of 

which is set out in Appendix 3, is governed by TICER. The VEWC is chaired by Jean-

Philippe Charpentier ("JPC"), who also chairs the VEWC's Select Committee.     

 

4. On 21 December 2018 the Select Committee was invited by the Employer to a 

meeting in London on 11 January 2019 "to share and discuss some aspects of our 2019 

business plans" (the date of the meeting was subsequently changed to 10 January 2019). That 

invitation also stated "I cannot share details on the subject matter at this point, but clearly it is 

important and I hope you will find a way to attend". On 2 January 2019 JPC requested details 

of the agenda for the meeting and this was provided on 7 January 2019. In the 

correspondence accompanying the agenda the Select Committee was informed that "[h]aving 

reminded you on (sic) the need to respect and abide by the confidentiality provisions of the 

Charter, the issue we wish to share results from the write down in value of the Oath asset. 

There are serious consequences flowing from this write down, and we wanted to share best 

current thinking and get any input from you on those consequences prior to final decisions". 

On 8 January 2019 JPC emailed the Employer to state that the VEWC had done some 

homework and found two online articles referring to a leaked announcement of the 

Employer's decision to remove the Oath brand. He attached links to those articles and said 

"no doubt we will be talking about the timeframe".  

 

                                                 
2 The summary which follows is designed to provide the context for the complaints and does not constitute a full 
record of the extensive documentation, and correspondence between the Complainants and the Employer, 
supplied to the CAC.  In general we do not identify the author of letters sent on behalf of the Employer unless 
this is material to their content.  
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5. At the meeting on 10 January 2019 the Select Committee was informed of a proposed 

reorganisation of the Employer's business which would lead to the proposed termination of 

employment of 216 employees across eight of the countries covered by the VEWC (referred 

to later as "Project D"). No VEWC representatives from the countries where employees were 

potentially affected were invited to the meeting in addition to members of the Select 

Committee. The agenda for the meeting was, in material respects, as follows:  

 

10.00 Start. Introductions and scene set. 

10.15 Outline of the issues 

10.45 Discussion, debate and dialogue 

11.45 Break – opportunity for a recess if the five of you [ie the Select Committee] 

need to meet alone and discuss among yourselves what you have heard. 

12.15 Final clarifications 

12.30 Wrap up and next steps. 

 

The Employer gave a slide presentation to the meeting. On the first slide of the presentation 

were the words "Legally Privileged"; "Strictly Private & Company Confidential"; "Not for 

Disclosure". In that presentation under the heading "Proposed Timelines" were the words 

"Global staff notifications – generally not before 24 January 2019". At the meeting the Select 

Committee said that it appreciated the "heads up" but that its members could not undertake 

the information and consultation process as they lacked a mandate to do so. The Select 

Committee raised various concerns about the Employer's failure to properly inform the 

VEWC about the reorganisation. In particular the Select Committee pointed out that any 

reorganisation presented to the VEWC needed to have representatives present from the 

impacted countries.  The Select Committee advised the Employer to convene the VEWC as 

soon as possible; inform them of the reorganisation; and consult with them properly.     

 

6. On 16 January 2019 the Employer's Director of Human Resources wrote to the Select 

Committee in response to some of the issues raised at the meeting on 10 January 2019. He 

provided some additional information which he said had been requested by the Select 

Committee. Under the heading "EWC Agreement and I&C Obligations" he stated that there 

was "definitely a sense of shared frustration over our agreement and its obligations". He 

continued as follows:   
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From my vantage point 

Role of Select Committee: The path to sustainable, meaningful, early (I will come 

back to this issue) dialogue is to have a Select Committee that represents all its 

members. Logically a Select Committee that cannot conduct business on behalf of its 

members on the most important issues of the day, is of limited value ... I don't believe 

there is any appetite to get 20 odd people round a table to have the type of 

conversation we had on Thursday. Apart from logistics and confidentiality it is 

unwieldy and not manageable.... 

 

From your vantage point 

Information and Consultation Obligations. In essence I think I continue to hear that 

these are not met. There were comments last Thursday about lateness of this and 

failure to do that. I suspect this boils down to wanting more notice of transactions and 

wanting detail earlier. Though I don't agree; my view remains that the level of detail, 

the rapidity, the regularity with which you are involved, the candour, the investment 

of leaders' time all reflects what our agreement describes, I will set up time to discuss 

with you all and Alan. It won't be until February, and probably mid February simply 

because of diaries.  

 

7. On 18 January 2019 JPC contacted the Employer to express the Select Committee's 

concern about the information provided and the Employer's approach to confidentiality. On 

24 January 2019 the Select Committee discovered a press announcement about 

implementation of the reorganisation. This announcement had been sent out on 23 January 

2019 and referred to changes that "will impact around 7% of our global workforce". On 24 

January 2019 the Employer sent out an email to staff stating that "Today we will be initiating 

redundancy processes in various countries across EMEA,3 as we look to prioritise our 

investment decisions, focus on our customer needs, and move to a reduced cost model. We 

undertook an extensive review of our EMEA businesses at the end of 2018". On 24 January 

2019, following discovery of the press announcement, JPC wrote to the Employer as follows: 

 

                                                 
3 Europe, the Middle East and Africa. 
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We'd like to remind you that consultation with the EWC is required before 

implementing any transnational change, in such a way that the EWC is able to 

influence the decision before it's taken. We are still waiting for you to inform the 

EWC before implementing the Oath reorganisation. We also remind you that you 

agreed to bring us into contact with people in Oath so we can get a better feel on how 

Oath employees experience working for Verizon. 

 

The Employer replied later the same day confirming that it had initiated the redundancy 

process involved in the reorganisation that day. In that email the Employer stated that it 

would provide the EWC with an update on the redundancy processes at the next scheduled 

EWC meeting.  

 

8. On 18 February 2019 JPC wrote to the Employer saying that the Select Committee 

would like to "stress again" that the Oath reorganisation was not carried out in line with the 

EU Directive in that: 

• only the select committee of EWC was informed; 

• no consultation took place; 

• the Select Committee did not get copies of the "deck presented", although requested – 

no cost saving breakdown, nor business case to support the reorg. 

• no contacts had been provided to it to reach local employees in the impacted 

countries; 

• impacted employees were informed without the required information and consultation 

with the EWC; 

• the contact details for the employee reps in the impacted locations were not, and are 

still not, provided. 

 

JPC said that the reorganisation was in total breach of European laws and said that the EWC 

intended to enforce its rights.  The Employer responded that day stating that every  

transaction was notified to the VEWC in advance and that there was every opportunity for the 

VEWC to conduct its scrutiny and review of any transaction in accordance with the Charter 

should it choose to do so. The Employer stated that it could inform and consult with the 

Select Committee only and contended that the level of I & C provided to the VEWC at the 

meeting in January met, and indeed exceeded, its Charter and legal obligations. On 20 March 
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2019 the VEWC met the Employer at a plenary meeting. There were no changes in the 

parties' respective positions.  

 

9. On 9 April 2019 the Select Committee asked that an arbitration panel be appointed to 

resolve the dispute as required by Article XII.2 of the Charter. On 18 April 2019 the 

Employer responded, stating that in its view the parties had not yet fully explored whether the 

dispute between them was capable of resolution without arbitration and that the Employer 

was not yet at the point where it agreed that a resolution was "impossible". The Employer 

asked the VEWC to provide detailed submissions in writing within the next two-four weeks 

setting out what breaches of the Charter it alleged had been committed, whereupon the 

Employer would respond within the same timeframe. The Employer said that this would 

allow it to identify precisely the points of dispute and then to convene an extraordinary 

meeting of the Select Committee to discuss these points and establish whether the dispute 

could be resolved without escalation. The Employer said that if it was clear that, at the end of 

such a meeting, agreement could not be reached then, within a reasonable time, the parties 

should each appoint an arbitrator who should then agree on the third member of the 

arbitration panel. On 19 April 2019 the Select Committee wrote to the Employer setting out 

its demands in line with "EU directives". The VEWC rejected the Employer's proposed 

course of action as an attempt to "gain time" and said that it did not "see any benefit" to the 

Employer's proposal since the parties' positions were "so far apart". On 26 April 2019 the 

Employer wrote to the Select Committee reiterating its position that the matter should be 

resolved without resorting to arbitration at this stage. In that letter the Employer stated that a 

number of the Select Committee's comments about the consultation meeting in January were 

"not factually correct". On 8 May 2019 the Select Committee again rejected the Employer's 

proposal and informed the Employer that it would "engage with the CAC".  On 9 May 2019 

the Employer wrote to JPC stating that its strong preference was to avoid litigation and to 

resolve their differences in line with the Charter but that having reflected on JPC's indication 

that it would not be possible to resolve the conflict among themselves it "reluctantly" 

accepted the need to proceed to arbitration in line with Article XII.2 of the Charter.  
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10. On 17 May 2019 the Select Committee submitted a complaint to a two person 

arbitration panel;4 the Employer responded on 26 May 2019. In its response the Employer 

said that it did "not accept the EWC's complaints as being merited".  On 7 June 2019 the 

arbitration panel provided recommendations "to assist the Parties with their interaction and to 

help avoid conflict in the future". These recommendations covered the role of the Select 

Committee within the VEWC; the Information and Consultation process; the composition of 

the VEWC; and dispute resolution. The panel did not rule on the merits of the complaint 

itself.  On 13 June 2019, in a document headed "Response to the Arbitral Recommendations", 

the Employer accepted the arbitration panel's recommendations. Under the heading "Next 

Steps" it stated the following: 

 

8. Verizon welcomes the suggestion that the parties meet to consider each other's 

response to the Recommendations. It commits to attending such a meeting at the 

earliest opportunity.  

9. Verizon recognises that the parties' implementation of the Recommendations will 

lead to a new way of working. It suggests that the meeting between the parties is used 

to discuss the Recommendations to ensure that there is a shared understanding of how 

they are implemented in practice. 

10. Verizon understands the EWC's frustration that Verizon did not undertake 

information and consultation in respect of Project D in line with the 

Recommendations that have now been made. It accepts that its approach did not lead 

the EWC to feel that Verizon was committed to co-operating and entering into a 

constructive dialogue with it. Verizon also regrets that this frustration cannot be 

remedied in respect of Project D as it has already been implemented... 

12. ... [T]he members of management responsible for Verizon's relationship with the 

EWC have recently changed. These individuals are committed to developing a better 

working relationship with the EWC. They hope that this response to the 

Recommendations will lead the EWC to conclude that Verizon's approach will be 

different in future. 

13. Verizon invites the EWC to continue to refrain from filing complaints to the CAC 

until both parties have discussed the Recommendations. 

 
                                                 
4 The parties agreed to dispense with a requirement for a three-person panel. 
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11. On June 17 2019 JPC wrote to the Employer stating that the VEWC had noted the 

Employer's response to the arbitral recommendations but also noted that the response only 

indicated regret by management as to the approach taken and set out potential changes for the 

future; it did not address actual breaches of the Charter itself or confirm that management 

accepted that it was in breach. The email stated that "... management will appreciate the 

concerns the EWC has for the future because it appears management are still not recognising 

there has been a breach". The email informed the Employer that the VEWC had appointed 

David Buckle from Cubism Law as its legal representative in this matter and that he would 

represent and advise the VEWC regarding its complaints to the CAC, his cost to be covered 

as per Article X.1 of the Charter.  

 

12. On 18 June 2019 the Employer wrote to the Select Committee asking whether it had 

given substantial consideration to the arbitration panel's recommendations as well as to the 

Employer's response. It expressed disappointment that the Select Committee had decided to 

proceed to the CAC. It continued as follows: 

 

Central Management notes your decision to appoint Cubism Law. You have also 

indicated that its fees will be paid by Verizon. However, Article X.1 of the Agreement 

only requires Central Management to bear "reasonable expenses necessary for the 

functioning of the EWC".  

You have already prepared a detailed 23 page complaint with the assistance of Sjef 

Stoop,5 whose fees for this Verizon will already be paying. It is therefore not 

reasonably necessary for Verizon to pay for you to receive further assistance at this 

stage. Central Management notes that the CAC is also not a body where lawyers are 

required and that the CAC takes steps to ensure that an unrepresented party is not 

disadvantaged. 

However we do wish to act reasonably. This means that if you do proceed to the CAC 

and consider that you need further assistance in due course, then we will consider any 

request that you make at that time. If you want to make such a request, then Cubism 

Law should provide a fixed-fee quote on a high-level basis for our prior approval. 

Verizon will not pay for any costs incurred without prior approval and puts David 

Buckle ... on notice of this.  
                                                 
5 The VEWC-appointed arbitrator. 
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On 19 June 2019 JPC responded, stating that he had spoken to Mr Buckle who was happy to 

provide a fixed fee quote. He continued:  

 

I am told normal costs for proceeding to a full hearing are in the region of £15,000 to 

£25,000 plus VAT which also covers representation at the final hearing. [Mr Buckle] 

would however normally charge an hourly rate of £300 as matters may require less 

work than this but if you prefer to fix an amount no matter what, he will accept a set 

amount of £15,000 plus VAT if the matter is dealt with only on a one day final 

hearing. Additional days at any hearing would be £2,500 plus VAT. I would be 

grateful if you could confirm your final position on these costs as we will need to 

decide very shortly and tomorrow whether to include your refusal in the complaint .... 

 

13. On 21 June 2019 the Employer informed the Select Committee that Central 

Management considered that the Select Committee did not reasonably require the assistance 

of Cubism Law to proceed to the CAC as commencing an EWC dispute was a "free and 

simple process" requiring almost nothing more than sending an email to the CAC with a copy 

of its arbitral submissions with which the Employer had already paid for it to be assisted. The 

Employer continued that it was "for this reason that if you ask us to pay Cubism Law's 

additional fees for commencing a claim then Central Management will refuse to pay them". 

The Employer said that it would give 

 

proper consideration to paying any fixed fee quote if and when necessary in due 

course.  

For example, if a CAC hearing is ultimately required then we will consider a fixed fee 

quote in respect of it such as "£2500 (plus VAT) for attendance at CAC hearing". 

But it is unreasonable to ask us unconditionally to pay Cubism Law £15,000 (plus 

VAT) at this stage irrespective of what assistance you might reasonably require. 

 

The Complaints  

   

14. The complaint dated 20 June 2019 submitted to the CAC alleged that the Employer 

had failed to comply with the terms of the Charter and with TICER in several respects.  
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These complaints are listed in paragraphs 15 and 16 below. The substance of these 

complaints and the material provisions of the Charter and TICER to which they relate are set 

out in greater detail later in this decision. The specific regulations relevant to this complaint 

are also set out in Appendix 2 to this decision. 

 

15. The VEWC raised the following complaints under Regulations 17, 18A and 21 of 

TICER in relation to the failure of Central Management to comply with the terms of the 

Charter6 and Regulation 18A of TICER, namely:   

 

1.  Failing to comply with the required information and/or consultation process with 

the VEWC prior to a decision being made in relation to the reorganisation notified to 

the Select Committee on 10 January 20197 and acting as stated above in breach of 

Articles I.7 and 8; II.1 to 5; IV.1 and 11; V.2 and 5; VI.1 to 8: VII.7: and VIII.l of the 

Charter and Regulations 18A(3) and 18A(5) of TICER;  

2.   Failing to inform and consult with the correct elements of the VEWC prior to a 

decision being made in relation to the reorganisation notified to the Select Committee 

on 10 January 2019 in breach of Articles I.7 and 8, II.1 to 3; IV.1, 10 and 11; V.2 and 

5; and VI.1 to 8 of the Charter;  

3.  Refusal to allow the VEWC an expert of their choice, namely Cubism Law, under 

Article V.10 of the Charter and refusal to pay the expenses relating to the appointment 

of legal representation to pursue a complaint with the CAC under Article X.1 of the 

Charter. 

 

16. JPC raised the following complaints under Regulations 19A and 21A of TICER that 

the Central Management had failed to provide the members of the VEWC with the means 

required to fulfil their duty to represent collectively the interests of employees, namely, 

Central Management's refusal:  

 

1.  to allow the VEWC an expert namely Cubism Law8;  

                                                 
6 The complaint used the term “VEWC Agreement” but as the parties refer to this as “the Charter” we have 
adopted this terminology throughout.  
7 As stated in paragraph 4 above, the date of the meeting was changed from 11 January 2019 to 10 January 
2019. We have changed the date accordingly here and in subsequent paragraphs of this decision.  
8 Now Mr Buckle via Laytons LLP; see note 1 above. We have changed references from Cubism Law to Mr 
Buckle via Laytons LLP in subsequent paragraphs of this decision.  
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2. to provide the means required to fulfil their duty to represent collectively the 

interests of employees, namely, Central Management's refusal to pay the expenses 

relating to the appointment or legal representation to pursue a complaint with the 

CAC. 

 

The Employer's response to the complaints and subsequent events prior to the hearing 

 

17. In its response to the complaints dated 27 June 2019 the Employer accepted that 

aspects of the VEWC's complaints relating to the failure to comply with the required 

information and consultation process in respect of Project D were merited.  For example, the 

VEWC had requested a further meeting with the Employer after that held on 10 January 2019 

but no such meeting had been held despite the VEWC's entitlement to a meeting at its 

request. However the Employer said that it did not accept that all the complaints detailed in 

paragraph 15 point 1 were merited, for example it did not accept those in respect of the 

sufficiency of information about Project D.  

 

18. The Employer also accepted that aspects of the VEWC's complaints specified in 

paragraph 15 point 2 above were merited. For example, the Employer had failed to invite all 

eligible attendees to the meeting on 10 January 2019. The Employer accepted that it should 

also have invited other members of the VEWC representing countries in which employees 

would potentially be affected. However the Employer did not accept that each of the articles 

in the Charter referred to by the VEWC prescribed the "correct elements" of the VEWC with 

which the Employer should have informed and consulted about Project D. For example, 

article II.2 of the Agreement concerned the circumstances of the Charter's conclusion; the 

Employer did not accept that it breached a provision that documented factual circumstances 

as at 20 October 2016. 

 

19. The Employer proposed that the CAC's consideration of these complaints should be 

stayed pending the decision of the EAT in Hans-Peter Hinrichs v Oracle Corporation UK 

Ltd 9 which focussed on the timing of information and consultation with an EWC during 

exceptional circumstances. The Employer contended that this would not cause undue 

prejudice to the VEWC. The Employer noted that the VEWC had said that it considered itself 
                                                 
9 UKEAT/0194/18/RN 
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'at risk' because the Employer had refused to accept that it had breached its obligations but 

said that it did now accept that it had breached some. The Employer further suggested that it 

would be helpful for the CAC to hold an informal meeting with the parties to provide an 

opportunity for the CAC to assist the parties to build a new working relationship, and 

possibly sufficient comfort to the VEWC for it to withdraw its complaints altogether. The 

Employer said that even if it was not possible completely to resolve these complaints an 

informal hearing may allow the parties to clarify and reduce the number of matters in dispute.  

 

20. The Employer stated that the complaints specified in paragraph 15 point 3 and 

paragraph 16 above were unmerited. It invited the Complainants to withdraw those 

complaints failing which it invited the CAC to strike them out without an oral hearing on the 

basis that they were vexatious; had no reasonable prospect of success; and were being 

conducted unreasonably by Cubism Law. The reasons given by the Employer for submitting 

that these complaints were unmerited are not recorded at this stage of the decision as both 

parties made submissions relating to these complaints at the subsequent hearing. 

 

21. The VEWC accepted the Employer's suggestion of an informal meeting with the 

Panel Chair and this was arranged for 3 September 2019. However on 8 August 2019 the 

Employer contacted the CAC to ask for this meeting to be cancelled and for the CAC to 

consider the complaints in its formal capacity. The Employer said that it had been informed 

that the VEWC intended to make additional complaints to the CAC in relation to another 

information and consultation process and that as a result the Employer had concluded that it 

would not be possible for the parties meaningfully to build a new working relationship or 

provide the VEWC with sufficient comfort for it to withdraw the existing complaints at the 

informal meeting. In a letter to the VEWC dated 9 August 2019 the Case Manager asked for 

the VEWC's comments on whether the informal meeting should be cancelled. The letter also 

stated that the Panel Chair had asked the Case Manager to point out to both parties that it was 

not CAC procedure to strike out applications or complaints nor did the CAC have the 

provision to award costs against a party. In an email to the Case Manager dated 13 August 

2019 the VEWC said that it had "little choice but to agree" that the informal meeting should 

be cancelled.10 In a letter to the parties dated 14 August 2019 the Case Manager said that the 

                                                 
10 This letter and subsequent correspondence to the CAC from the Complainants was written by Mr Buckle on 
behalf of the Complainants. 
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Panel Chair had noted that it was now the view of both parties, albeit for differing reasons, 

that the informal meeting should be cancelled and had agreed that it should be cancelled. The 

letter invited the parties to attempt to determine which matters could be agreed between them, 

if possible by direct communication, and indicated that the Panel Chair would be happy to 

consider a stay of proceedings of a specified length if the Complainant, or the parties jointly, 

wished to request this. The Panel Chair offered to meet the parties' chosen representatives if 

the parties considered that this would be helpful in assisting the process. The Case Manager 

asked the Complainants to provide an update on progress and whether a stay was required by 

28 August 2019. In an email to the VEWC dated 20 August 2019, which was copied to the 

CAC, the Employer said that owing to members of the management team being on leave it 

invited the Complainants to request that the CAC stay the case until 13 September 2019. In 

an email to the CAC dated 23 August 2019 the VEWC said that it was concerned that the 

Employer may be attempting to delay matters so as to frustrate the complaint and that it 

would be best now to proceed to a formal hearing.  

 

The hearing 

 

22. Having considered the parties' written submissions the Panel decided to hold a 

hearing to assist it in making its decisions.  The hearing took place in London on 30 

September 2019 and the names of those who attended are appended to this decision 

(Appendix 1).  Both parties supplied the Panel with detailed written submissions in advance 

of the hearing together with supporting documentation. The Panel's decision on each of the 

complaints has been taken after full and careful consideration of the views of both parties as 

expressed in their written submissions and amplified at the hearing and of all the other 

material adduced in evidence.      

 

Matters clarified at the start of the hearing 

 

The structure of the hearing and of this decision 

 

23. The Panel Chair said that the complaints and the submissions relating to them fell into 

two broad categories: 
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• The failure to comply with the required information and/or consultation process with 

the VEWC prior to a decision being made in relation to the reorganisation notified to 

the Select Committee on 10 January 2019 and the failure to inform and consult with 

the correct elements of the VEWC prior to a decision being made in relation to the 

reorganisation notified to the Select Committee on 10 January 2019 (Category 1 

complaints). 

 

• Complaints about the role and costs of experts (Category 2 complaints).  

 

The Panel Chair suggested that each of these categories should be dealt with in a self-

contained manner at the hearing, so that the parties would be invited to make submissions 

and to sum up on each of the categories individually. The parties agreed to this procedure. 

This structure is replicated in this decision and the Panel's considerations and decisions on 

each group of complaints are recorded at the end of the category to which they belong. 

 

Admission of new evidence following the lodging of written submissions 

 

24. The Panel Chair informed the parties that new evidence following the lodging of 

written submissions would be admitted only for good reasons and at the discretion of the 

Panel. The letter informing the parties of the arrangements for a hearing provide a deadline 

for the lodging of each party's statement of case together with any supporting documents 

relied on or referred to in their submission (eg legislation, cases, guidance documents). The 

letter contains the following paragraph in bold type: 

  

On no account should a party cross-copy new evidence to another party once 

submissions have been lodged; rather, the material should be brought to the hearing 

and the Panel will decide whether it should be admitted. 

 

The deadline for submission of evidence in this case was noon on 19 September 2019. The 

Panel Chair reported that on the afternoon of Friday September 27 2019 the Employer had 

sent further written material to the Case Manager in an attachment to an email which the Case 

Manager had forwarded to the Panel at 15.31. The Panel Chair read the covering email 

shortly before 16.20. She did not open the attachment. She wrote immediately to the other 
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Panel members to ask them not to open the attachment and, if they had already done so, not 

to read the material it contained. She also instructed the Case Manager to return the material 

to the Employer. Both Panel members had by that time opened the attachment. Mr Cann 

informed the parties at the hearing that he had printed out the material contained in the 

attachment but had read only the first page by the time he received the Panel Chair's email 

and had put what he had read out of his mind. Mr Noon informed the parties that he had 

skim-read the material quickly on screen; had not printed it out; and had not retained any 

detail of what the material contained.   

 

Coverage of the EWC 

 

25. In their written submission the Complainants said that at one time the Employer had 

claimed that the VEWC did not represent employees working for Oath. Both parties 

confirmed that it was common ground that the VEWC covered workers working for Oath. 

 

The existence of exceptional circumstances 

 

26. Paragraph VI.4 of the Charter makes provision for the Select Committee of the 

VEWC to be informed in "exceptional circumstances". Both parties confirmed that it was 

common ground that Project D represented "exceptional circumstances". 

 

Category 1 Complaints. 

 

27. The two complaints by the VEWC falling into category 1 were:     

 

Failing to comply with the required information and/or consultation process with the 

VEWC prior to a decision being made in relation to the reorganisation notified to the 

Select Committee on 10 January 2019 and acting as stated above in breach of Articles 

I.7 and 8; II.1 to 5; IV.1 and 11; V.2 and 5; VI.1 to 8: VII.7: and VIII.l of the Charter 

and Regulations 18A(3) and 18A(5) of TICER; 

  

Failing to inform and consult with the correct elements of the VEWC prior to a 

decision being made in relation to the reorganisation notified to the Select Committee 
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on 10 January 2019 in breach of Articles I.7 and 8, II.1 to 3; IV.1, 10 and 11; V.2 and 

5; and VI.1 to 8 of the Charter. 

 

The Employer made a number of admissions in the statement of case provided for the 

hearing. That being so the Panel Chair asked the Employer to clarify the scope of these 

admissions at the outset so that the issues remaining in dispute between the parties could be 

identified.  

 

The Employer's statement of case and the Complainant's response  

 

28. The Employer stated that, in its Ground of Complaint, the VEWC had complained 

under regulations 17, 18A and 21 of TICER whereas, of those regulations, the CAC had 

jurisdiction to hear complaints made under regulation 21 only.  The Employer said that it 

nevertheless accepted that complaints may be made under regulation 21(1)(a) of TICER in 

respect of an alleged breach of an agreement such as the Charter concluded in accordance 

with regulation 17 of TICER, and of regulation 18A of TICER. The Employer said that the 

VEWC had complained in its Grounds of Complaint that the Employer had breached 22 

provisions of the Charter and two provisions of regulation 18A of TICER but had not 

otherwise referenced those provisions and the Employer submitted that many of them did not 

create an obligation on the Employer that it could have breached.  For example, the first 

provision that the VEWC alleged that the Employer had breached was a definition of the 

concept of "information". The Employer accepted that other provisions of the Charter that 

impose obligations on it used that term but denied that it could have breached a definition in 

the abstract. The Employer said that it did not wish speculatively to respond to how the 

VEWC might be alleging that it had breached each of those 24 provisions in turn. The 

Employer said that it had therefore limited its response to the particularised allegations made 

by the VEWC that it had failed "to comply with the required information and/or consultation 

process with the VEWC prior to a decision being made in relation to the reorganisation 

notified to the Select Committee" on 10 January 2019 and had failed "to inform and consult 

with the correct elements of the VEWC prior to a decision being made in relation to the 

reorganisation notified to the Select Committee" on 10 January 2019. The Employer said that 

if the VEWC wished to particularise how it alleged that the Employer had breached each of 

those 24 provisions then the Employer would respond to each allegation if that would assist 
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the CAC but that given its admissions in respect of the allegations detailed above, set out in 

paragraph 29 below, the Employer hoped that the VEWC would consider such a process 

unnecessary. The Employer also said that it reserved its position in respect of whether each 

newly particularised complaint had been brought in time having regard to regulation 21(1B) 

of TICER which provides that a complaint may only be brought within a period of six 

months beginning with the date of the alleged failure or non-compliance.  In its statement of 

case the Employer denied that it had breached any of the 24 provisions except insofar as it 

admitted to the contrary as set out in paragraphs 29 and 30 below. However at the hearing the 

Employer made additional admissions which are set out in paragraph 33 below. 

 

29. In its statement of case the Employer admitted that it had breached Article VI.4 of the 

Charter which provides that the Select Committee of the VEWC shall, having been informed 

about exceptional circumstances, have the "right to meet, at its request, with Central 

Management" (emphasis added). The Employer said that paragraphs 63 and 69 of the CAC's 

decision in Hans-Peter Hinrichs v Oracle Corporation UK Ltd11  confirmed the meaning of 

such a provision and unambiguously indicated that the Employer had erred by proceeding as 

follows after informing the Select Committee on 21 December 2018 that exceptional 

circumstances existed:  

• proactively organising what it considered would be an information and consultation 

meeting on 10 January 2019 instead of waiting for the Select Committee to request 

such a meeting;  

• subsequently treating that meeting on 10 January 2019 as having been an 

extraordinary information and consultation meeting despite it not having been 

requested by the Select Committee; and  

• refusing the proper request by the Select Committee for an information and 

consultation meeting on the mistaken basis that it had already held such a meeting. 

 

The Employer accordingly invited the CAC to find the VEWC's particularised allegations in 

this respect to be well-founded.  This reflected the fact that that the Employer accepted that, 

from as early as its initial notification email to the Select Committee on 21 December 2018, it 

had failed properly to follow the information and consultation process detailed in the Charter. 

The Employer admitted, therefore, that it did not "comply with the required information 
                                                 
11 EWC/17/2017, decision of 12 February 2018. 



 18 

and/or consultation process" and that it had therefore failed properly to "inform and consult 

with the correct elements of the VEWC". The Employer committed to ensuring that it would 

follow the letter of its obligations under the Charter in future.  

 

30. The Employer said that the VEWC had indicated that it may wish to make an 

application to the EAT in respect of any decision by the CAC in favour of the VEWC.  The 

Employer invited the VEWC to reflect on whether, in light of its admissions above, the 

VEWC considered it necessary to apply for a penalty notice to be issued. The Employer said 

that in case the VEWC ultimately pursued an application to the EAT, the Employer 

proactively accepted that, if the validity of its entire information and consultation process had 

not been vitiated by its breach of Article VI.4 of the Agreement, it would nevertheless still 

have breached: 

 (a) Article VI.5 of the Charter and regulation 18A(2) of TICER by its failure to 

provide information in advance of the meeting on 10 January 2019.  The Employer 

said that the question of how far in advance of the meeting on 10 January 2019 it 

would have been required to provide its information on Project D if the meeting had 

been requested by the Select Committee was a question of fact but it accepted that it 

would have been best for it to have provided its information on Project D, including 

the substantial information provided orally during the meeting on 10 January 2019, in 

advance of that meeting and 

(b)  Article VI.7 of the Charter by its failure to invite members of the VEWC from 

each country in which employees were potentially affected to the meeting on 10 

January 2019.  

 

31. The Employer noted that regulation 21(7) of TICER reserved to the EAT the role of 

determining whether the Employer had a reasonable excuse for its failure and regulations 

21(8) and 22(3) of TICER reserved to the EAT the role of determining the gravity of the 

failure. The Employer said that it therefore reserved its right to make representations in 

accordance with regulation 21(7) of TICER if the VEWC made an application to the EAT for 

a penalty notice to be issued.  

 

32. The Complainant said that it wished the Panel to consider all the aspects of the 

alleged breaches of the Charter which it had set out in its statement of case. The parties 
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agreed that an appropriate way of handling this was to consider each of the statements set out 

in paragraph 42 of the Complainant's statement of case to determine whether the Employer 

accepted the statement in question. In the event that the Employer did not accept a particular 

statement the Panel would hear submissions from the parties on it. The Employer said that as 

it had accepted, for the reasons set out in paragraph 29 above, that the information and 

consultation process had been tainted from the outset there was a logical difficulty in saying 

that provisions of the Charter which governed a valid process should have been applied, such 

as the individuals who should have been invited to attend a meeting convened at the Select 

Committee's request. With that proviso, however, the Employer said that it was content to 

follow the suggested course.  

 

Consideration of the alleged breaches of the Charter as set out in the Complainant's 

statement of case 

 

33. This paragraph lists in italics the 11 statements set out in the Complainant's statement 

of case and indicates whether the statement was accepted by the Employer and, if not 

accepted, the finding made by the Panel: 

 

(i)  The Employer called a meeting, it appeared the intent for which was for it to be a full 

information and consultation meeting. This was accepted by the Employer. The Employer 

drew attention to an internal email dated 21 December 2018 with the subject "European 

Works Council – Select Committee – extraordinary meeting" which the Employer said 

indicated the Employer's intent. The Employer accepted that the meeting which had been 

called did not accord with the Employer's legal obligations and that the rest of the process 

was tainted from that point on.   

 

(ii)   That meeting was with the Select Committee alone. That meeting could not be a full 

Information and Consultation meeting. It could be deemed an initial meeting in "exceptional 

circumstances" but the purpose of a meeting such as this was to start the Information and 

Consultation process, not encapsulate the entire process, as it appeared the Employer 

asserted. This was accepted by the Employer. The Employer pointed to the admission set out 

in paragraph 30 sub-paragraph (b) above that Article V1.7 of the Charter had been breached 
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by its failure to invite members of the VEWC from each country in which employees were 

potentially affected to the meeting.  

 

(iii)   The Employer, in the meeting (and after) asserted that the Information and 

Consultation process generally should only involve the Select Committee, again in direct 

breach of Article VI.7.  The role of the Select Committee on its own was, according to Article 

V.2, operational only. This was accepted by the Employer for the reasons set out in (ii) 

above; insofar as the Employer thought that it was a valid meeting it should have invited 

members of the VEWC from each country in which employees were potentially affected to 

the meeting. 

 

(iv)     The Employer failed and refused to involve VEWC members of the affected countries 

in breach of Articles IV.10 and 11 and again Article VI.7.  After the acquisition of Yahoo, the 

Employer did not take any steps to make sure that the employees in any new countries within 

the scope of the VEWC could appoint or elect a VEWC member.  In addition, the existing 

VEWC members in countries where employees from Yahoo and AOL were based were not 

included or involved in any meeting. The Employer accepted the first sentence of this 

statement. The Employer said that any complaint relating to events following the acquisition 

of Yahoo was out of time under regulation 21(1B) of TICER and the matter was not 

considered further by the Panel. 

 

(v)  If, as asserted by the Employer, the meeting in January 2019 was to be a full information 

and consultation meeting, which was denied, the information provided at that meeting did not 

fulfil the definition of Information under the Charter in breach of Article I.7.  Provision of the 

data was by way of a webchat, without hard copies, over a very short period of time which 

did not "enable [the VEWC] to acquaint themselves with the subject matter and to examine 

it'. The manner of delivery was also not given "at such time, in such fashion and with such 

content as are appropriate to enable the EWC to undertake an in-depth assessment of the 

possible impact and, where appropriate, prepare for consultation."  This was especially the 

case as the Employer appeared to assert that the Select Committee was expected to consult 

on the reorganisation within an hour of being provided with the information and without the 

relevant individuals to make consultation effective.  Further, it did not allow any discussion 

"in such fashion and with such content as enables the EWC to express an opinion on the 
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basis of the information provided about the proposed measures to which the consultation is 

related" in breach of Article I.8. The Employer said that the date of the meeting had been 

altered from January 11 2019 to January 10 2019 in order to ensure that an appropriate person 

could provide the information at the meeting.  The Employer pointed to the fact that there 

was a 30-minute slot on the agenda for members of the Select Committee to meet alone and 

discuss what they had heard before feeding back to the Employer. However the Employer 

also pointed to the recommendation of the arbitration panel that in normal circumstances 

Central Management would provide (preferably) written information to the Select Committee 

at least five working days in advance of a proposed meeting in accordance with Article VI.6 

of the Charter. The Employer said that it had accepted this recommendation and that in view 

of its changed stance it did not wish to contest the contention that the information should 

have been provided in advance. The Employer said that the information was provided in 

writing in the form of slides and that members of the Select Committee had had the 

opportunity to acquaint themselves with the information and to examine it but the Employer 

accepted that this opportunity was not sufficient.  The Employer said that following their 

private session members of the Select Committee had been invited to give their opinion but 

JPC said at the hearing that they did not wish or feel able to do this without others being 

present. 

 

(vi)  The Employer did not provide the information specified in Article VI.5 and set out in the 

Business Template.  By way of examples, it did not present alternatives.  It did not provide 

the rationale for the reorganisation or, it appeared, the full rationale, seemingly placing 

emphasis on the GDPR rather than the reasons later stated in public announcements made 

on 23 January 2019. The Employer referred to paragraph 88 of the decision in Haines and 

The British Council12 and said that there had been a process of follow-up after the meeting on 

10 January 2019 with additional information provided in an email sent by the Employer on 

January 16 2019 to the Select Committee. The Employer also drew attention to an email to 

the Employer from JPC on January 18 2019 thanking the Employer for the time spent 

                                                 
12 EWC/7/2012, decision of 22 April 2013. This paragraph, so far as material, states: “.... the Employer adduced 
evidence that its consultative process involved on-going communications with the Steering Committee as well 
as the EWC, and that further consultation took place between the scheduled meetings of both the full EWC and 
the Steering Committee. The Employer showed a willingness to communicate and meet with both bodies, and to 
do so more frequently than required by the letter of the Regulations. Further, as an important part of this 
process, the EWC was able to ask for additional information by way of clarification, and if such information 
was available at the time, the Employer was normally willing to provide it”. 
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together "on this important topic", which the Employer said clearly referred to the 

reorganisation, as an introduction to notes taken by the Select Committee "to ensure a follow 

up will take place". The Employer further contended that the requisite information had been 

given orally at the meeting on 10 January 2019. Mr O'Rourke, Assistant General Counsel, 

International Employment Law, Verizon, gave evidence that during the presentation on the 

screen there had been queries and a dialogue about the information being presented. He said 

that the Employer had been challenged about the timing of the meeting; there had been 

discussion about retraining people rather than cutting jobs; and the rationale for the 

reorganisation had been provided. The Panel said that it could not make a finding of fact on 

this aspect of the complaint and the Complainant accepted this. 

 

(vii)  Such information that was provided was clearly given after a decision had been made.  

The basis for the refusal for a full Information and Consultation meeting was because there 

was not enough time before the implementation of the reorganisation, indicating that a 

decision had been finalised. Information and Consultation should have occurred when the 

decision on the proposed changes had not yet been finalised and could still potentially be 

changed, so that the VEWC could have an input that brought added value, thus again 

breaching Article VI.3. Initially the Employer rejected the contention that the timing of the 

information and consultation was too late, maintaining that there was a two-week period 

between the meeting on 10 January 2019 and the global announcement on 24 January 2019 

for the VEWC to come back with more detailed views. The Employer pointed to the 

statement in paragraph 83 of the CAC's decision in Oracle that it was not the role of the 

EWC to seek to reverse a management decision or any action taken and that 14 days was 

sufficient for the VEWC to carry out its function. The Employer said that it accepted that 

consultation had not taken place in accordance with the Regulations but questioned the 

premise about the role of the VEWC that underlay statement (vii). The Employer drew 

attention to the EAT decision in Oracle where it was stated that there was no obligation on an 

employer to await an opinion from the EWC before taking and implementing a decision if the 

requisite consultation has taken place.13   The VEWC contended that the decision about the 

proposed changes had clearly been made before 10 January 2019 and pointed to a document 

in the Employer's bundle of evidence from Variety dated 18 December 2018 headed "Verizon 

is Officially Killing the 'Oath' Name". The Employer said that an announcement about the 
                                                 
13 Above note 9, Slade J at [47]  
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Oath name was not the same as the decision about the reorganisation. It also pointed to an 

inherent tension between the requirements of Appendix 1 to the Charter, which required 

sufficient planning by management to provide this information, and the information and 

consultation process.   In answer to a question from the Panel, Mr O'Rourke said that the 

decision about the reorganisation would have been made before the end of the 14-day period 

referred to but he did not know how long before and he acknowledged that it could 

potentially have been the day after the meeting on 10 January 2019.  Mr O'Rourke said that 

he had fed back the discussion at the meeting to the Employer's US management but it was 

accepted by the parties that in the absence of evidence on when the decision about the 

reorganisation was taken it could not be shown that this was in time to influence the decision. 

The Employer accepted that the 14-day time period in Article VI.8 of the Charter for the 

VEWC to issue an opinion statement had not been provided.  

 

(viii) The VEWC requested a full Information and consultation meeting which was refused in 

breach of Article VI.7. This was accepted by the Employer.    

 

(ix)  The Select Committee requested further information.  With the exception of the email by 

James Montgomery on 17 January 2019,14 this did not result in the Select Committee 

receiving any more information which was in breach of Article VI.4. The Employer contested 

this statement. It pointed to an email from the Employer to JPC dated 24 January 2019 which 

stated that the EWC would be provided with an update on the redundancy processes at the 

next scheduled EWC meeting. It also pointed to the Update on Project D given in a 

presentation to the EWC on 20 March 2019 and to a slide which indicated that in Italy and 

France the process of collective redundancies was still ongoing. The Employer accepted that 

it had not acted in accordance with the Charter or TICER but took issue with the allegation 

that no further information had been provided. The Complainants said that 20 March 2019 

was two months after the decision had been taken and the Employer accepted this. 

 

(x)  As above, the Select Committee did not receive adequate Information and was denied the 

opportunity to meet management in an Information and Consultation meeting, thus 

precluding the opportunity to issue an opinion statement on the subject matter. This was 

emphasised by the fact that the re-organisation was to be implemented within less than 14 
                                                 
14 This email was, in fact, dated 16 January 2019; see paragraph 6 above.  
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days of the meeting, which the Charter stipulated as a reasonable timeframe to provide that 

opinion, again breaching Article VI.8. It was agreed by the parties that this duplicated other 

statements and should be deleted. 

 

(xi)  The Employer further sought to restrict all interaction to that of the Select Committee 

preventing it from complying with its obligation to inform its constituency on the outcome of 

Information and Consultation in breach of Article VIII and the right to contact all employees 

he/she represents in these locations (Article V.5)  Since the affected countries were not 

communicated in advance,(sic)  national employees' representatives could not be invited to 

participate nor were the VEWC members of the affected countries involved.  Also, after the 

meeting in January 2019, the Select Committee members were not allowed or enabled to 

contact these representatives from affected countries.  The information and consultation 

process at national level was not linked to the information and consultation of the VEWC. 

The Employer accepted that a blanket prohibition on confidentiality was not appropriate and 

that it should have identified which information was restricted and why and provided a 

timeframe for restriction as envisaged in Article X1.1 of the Charter so that the Select 

Committee could have challenged the restriction under regulation 23(6) of TICER if it chose 

to do so. The Employer said that members of the Select Committee should have been able to 

share the information with VEWC members of the affected countries. In answer to a question 

from the Panel, the Employer said that it did not accept that it was necessary to share the 

information with the remaining VEWC members but said that it would not regard this as a 

problem given that they would be bound by the same obligations of confidentiality as the 

other members.  

 

Apology by the Employer 

 

34. The Employer said that it wanted to apologise to the EWC for what had happened. An 

apology was read to the hearing in the following terms: 

 

Verizon welcomes the opportunity afforded by this hearing to apologise in person to 

the EWC. Verizon should have informed and consulted with it about Project D in 

accordance with its obligations. It didn't and for that it publicly apologises. 
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The Employer said that it did not oppose a decision against it. 

 

Decisions 

 

35. The Panel's decisions on the complaints contained in Category 1 are as follows: 

 

The complaint that the Employer failed to comply with the required information and/or 

consultation process with the VEWC prior to a decision being made in relation to the 

reorganisation notified to the Select Committee on 10 January 2019 in breach of the Charter 

and Regulations 18A(3) and 18A(5) of TICER is well-founded. 

 

The complaint that the Employer failed to inform and consult with the correct elements of the 

VEWC prior to a decision being made in relation to the reorganisation notified to the Select 

Committee on 10 January 2019 in breach of the Charter is well-founded. 

 

The Complainants did not seek an order under regulation 21(4) of TICER and the Panel 

makes no such order.  

 

Category 2 Complaints 

 

36. The VEWC raised one complaint within Category 2:  

 

• Failure by the Employer to comply with the terms of the Charter and Regulation 

18A of TICER by a refusal to allow the VEWC an expert of their choice, namely 

Cubism Law, under Article V.10 of the Charter and refusal to pay the expenses 

relating to the appointment of legal representation to pursue a complaint with the 

CAC under Article X.1 of the Charter. 

 

JPC raised two complaints within Category 2 under Regulations 19A and 21A of TICER for 

the failure by the Employer to provide the means required to fulfil their duty to represent 

collectively the interests of employees, namely the refusal: 

 

• To allow the EWC an expert namely Cubism Law 
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• To provide the means required to fulfil their duty to represent collectively the 

interests of employees, namely the Employer's refusal to pay the expenses relating 

to the appointment of legal representation to pursue a complaint with the CAC.  

 

 

Summary of the Complainants' submissions 

 

37. The Complainants referred to the provisions of the Charter and legislation relevant to 

these complaints.  

 

Article V.10 of the Charter provides:  

 

The EWC or the Select Committee may be assisted by an internal and external expert 

of its choice in so far as this is necessary to carry out its tasks. 

 

Article X.1 of the Charter provides:  

 

The reasonable expenses necessary for the functioning of the EWC and the Select 

Committee will be borne by Verizon. An annual budget will be established for this 

purpose, with the budget being communicated to the EWC in the first financial 

quarter of each year. 

 

Regulation 19A of TICER provides:  

 

.... the central management shall provide the members of a European Works Council 

with the means required to fulfil their duty to represent collectively the interests of the 

employees of the Community-scale undertaking or Community-scale group of 

undertakings under these Regulations.  

 

38. The Complainants noted that in its response to the initial complaint the Employer had 

stated that it was an agreed fact that Cubism Law was acting as the expert of the VEWC. The 

Employer had said that it had never sought to refuse to allow the VEWC legal representation 
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of its choice; had accepted that to do so would be wholly inappropriate; and had said that the 

right to legal representation of one's choice was a fundamental right.  The Complainants 

submitted that these admissions confirmed that the requirements under Article V.10 for the 

appointment of an expert had been met, including the fact that such an expert was 

"necessary". The Complainants stated that the point of dispute appeared to be the amount of 

any cost as expert fees were payable. The Complainants submitted that the level of costs 

suggested was reasonable. The Complainants submitted that the Employer's approach to this 

matter was confused. In its response to the complaint the Employer had stated that it had not, 

in fact, refused to pay for the VEWC to be assisted in bringing its complaints. Rather, the 

Employer had said that it had already paid for the VEWC to be assisted to prepare a 23 page 

document detailing its complaints; wished to act reasonably; and would consider any request 

for further assistance in due course. However the Employer had also said that this was 

notwithstanding that it was not legally required to fund any further assistance. The 

Complainants submitted that to make this assertion was contradictory, the Employer having 

essentially agreed to an expert and then refused to pay the reasonable costs associated with 

his appointment. The Complainants said that in its response to the complaint the Employer 

had sought to characterise the request to pay legal costs as a complaint that it had "… not 

provided an unlimited guarantee of the EWC's further costs in connection with pursuing its 

complaints".  The Complainants said that this was wholly incorrect and disingenuous; 

proposals as to costs had been provided and on receipt of a request from the Employer for a 

high-level fixed fee quote, this was also provided whereupon the Employer had complained 

about how such a fixed fee would require payment of a fixed amount. 

 

39. The Complainants submitted that if the Employer would not pay for lawyers then the 

practical consequence was that any expert would be precluded from acting for the VEWC. 

The Complainants pointed to Article V.10 of the Charter and said that there was nothing to 

limit the definition of an expert or the parameters of his or her role; it would have been open 

to the parties to exclude legal representation and they had not done this. The Complainants 

also said that Article X.1 of the Charter did not suggest that the role of the VEWC was 

limited to information and consultation and submitted that bringing complaints to the CAC 

and EAT was part of its role.  In addition, the Complainants pointed to the reference in 

regulation 19A of TICER to the duty of EWC members "to represent collectively the interests 

of the employees" and submitted that this must involve all the duties specified in the Charter 
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including going to the CAC. The Complainants said that it was not the place of individual 

members of the VEWC to spend their own money enforcing such agreements. The 

Complainants suggested that the Employer's legal team had been involved throughout the 

process and that even had they not been, the Employer had had the option to involve them, 

being an organisation with a turnover of some $139 billion, whereas without funding the 

VEWC generally did not have any such option.  The Complainants said that the VEWC could 

not hold any funds and was entirely dependent on the provision of the means required to 

carry out its duties and obligations; it could not insure for such costs.  The Complainants said 

that the complaints involved complex matters of law and fact which required legal argument 

and an ordered approach. The Complainants pointed out that for JPC, English was not his 

first language; he did not reside in the UK; and he had no knowledge of the procedures of 

courts and tribunals in England and Wales, and that this was the case for the vast majority of 

VEWC members.  

 

40. The Complainants said that there was a difference between whether they needed a 

lawyer and whether they should have one.  The Complainants said that the Employer 

appeared to be arguing that lawyers were never "necessary" under Article V.10 of the 

Charter. The Complainants said that if the test of necessity were always objective, as the 

Employer maintained, then it would always be left to the CAC to determine the matter which 

made the whole argument a circular one. The Complainants said that if the VEWC felt that it 

needed legal advice then deference should be given to that view. The Complainants noted 

that in this case the Employer had initially maintained that it had done nothing wrong in 

relation to the information and consultation processes regarding Project D and that it was 

unclear whether its change of position, and apology, which could have been given earlier, 

would have happened without legal representation and a complaint to the CAC. The 

Complainants said that it was not unreasonable for the Employer to ask about charges in 

advance and that asking for a fixed fee could be seen as appropriate. The Complainants said 

that they had not had any problems before about getting funding from the Employer for an 

expert.   
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41. The Complainants said that the Employer had referred to the case of Emerson Electric 

European Works Council and Emerson Electric Europe15 as justification for not paying legal 

costs. Paragraph 67 of that decision reads as follows: 

 

The Panel was asked to decide whether the EEEWC Agreement and TICER provide a 

right to legal representation to pursue a complaint before the CAC. The CAC is not a 

body where lawyers are required, and the CAC takes steps to ensure that an 

unrepresented party is not disadvantaged. The Panel does not consider that failure to 

pay legal costs as such constitutes a breach of this Agreement or of Regulation 19A of 

TICER. 

 

The Complainants submitted that the decision in Emerson needed to be assessed in the 

context of the submissions and statements made in the hearing.  In that case, central 

management had offered to pay the costs of the legal expert at the hearing.  To that extent, 

this made any decision relating to legal costs redundant.  Indeed, paragraph 66 of the decision 

stated: 

 

The Employer stated at the hearing that it would have been willing to fund one or two 

experts to assist the Select Committee in these proceedings but that this did not give 

those experts the right to engage any other experts in addition. The Employer offered 

at the hearing to pay the reasonable fees of Mr Buckle of Cubism Law in attending 

the CAC hearing as an expert. The Panel notes these assurances by the Employer and 

does not therefore consider that it is required to make any additional findings in 

relation to the role of experts. 

 

42. The Complainants said that questions arose from the decision in Emerson. In that case 

there had been no finding in respect of the complaint of failure to pay the legal representative 

as an expert under the terms of that EWC Agreement in the light of the offer made; despite 

this, the decision seems to state that no payment was due under the Agreement.  The 

Complainants said that the decision did not confirm whether the role of an expert was strictly 

limited to attending only meetings and, in that case, hearings, and whether expert funding 

was similarly limited.  The Complainants said that they understood that representation before 
                                                 
15 EWC/13, 2015, decision of 19 January 2016.  
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the CAC in Oracle was undertaken by a non-legally trained EWC expert. Did the decision in 

Emerson bar any form of remuneration for any expert when assisting with or advising on a 

complaint to the CAC, or just legal costs? Did the decision mean that legal costs generally 

were also not allowed in respect of any advice that did not involve actual representation in the 

CAC hearing, yet which was linked to the same? The Complainants said that this could 

prevent the payment of a legally trained arbitrator in the arbitration process under Article XII 

of the Charter. Commenting on the Employer's reference to the Chairman of the lrish Labour 

Court's decision in Nortel16 the Complainants said that the reference had omitted the sentence 

following that quoted which reads:  

 

In relation to the matters upon which the forum wished to seek advice, the Court is 

satisfied that the information which they required could have readily been obtained 

elsewhere, including from State Agencies, without the need to incur legal costs. 

 

The Complainants maintained that this ruling was specific to the facts of that case; moreover 

the Employer had not stated where such free independent assistance could be derived from 

for the VEWC. The Complainants said that the CAC in Emerson had rightly referred to the 

efforts of the CAC to ensure that an unrepresented party was not disadvantaged but this 

would arise only once a complaint had been brought.  The Complainants said that the CAC 

was not in a position to assist in respect of what complaints should be brought, nor could it 

assist an unrepresented party as to what evidence was applicable and should be used in a 

complaint to the CAC or in preparation of a statement of case.  For the CAC to truly address 

any imbalance, it would need to represent the EWC and that was not its role. 

 

43. The Complainants said that the CAC was not bound by its previous decisions and that 

in this respect the submissions made in Emerson may still be made. The Complainants said 

that the reason that the Directive was amended in 2009 was to make it more effective as 

stated in Recital 7 which reads: 

 

It is necessary to modernise Community legislation on transnational information and 

consultation of employees with a view to ensuring the effectiveness of employees' 

transnational information and consultation rights, increasing the proportion of 
                                                 
16 ICC/09/1. See paragraph 48 below.  
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European Works Councils established while enabling the continuous functioning of 

existing agreements, resolving the problems encountered in the practical application 

of Directive 94/45/EC and remedying the lack of legal certainty resulting from some 

of its provisions or the absence of certain provisions.... 

 

The Complainants said that Article 10 of the Directive asserted for the first time the 

entitlement of members of the EWC to the "means required to apply the rights arising from" 

the Directive and that given the purpose of the Directive, Article 10 should not be interpreted 

narrowly. The Complainants suggested that Article 10 had been introduced, at least in part, to 

ensure that employers respected the spirit and provisions of the Directive and to provide 

EWCs with financial legal assistance to ensure they did.  The Complainants said that 

evidence could be found in Article 11.2 of the Directive, which referred to an entitlement to 

adequate administrative or judicial procedures to be made available by the member states to 

enable the obligations deriving from this Directive to be enforced.  The Complainants said 

that it could thus be deduced that costs linked to legal actions and disputes between the EWC 

and management should be covered.   

 

44. The Complainants submitted that the importance of an effective remedy is a general 

principle of EU Law. Article 47 of the Charter of Fundamental Rights of the EU provides 

that: 

 

Everyone whose rights and freedoms guaranteed by the law of the Union are violated 

has the right to an effective remedy before a tribunal in compliance with the 

conditions laid down in this Article. 

 

Everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal previously established by law. 

 

Similarly, Recital 36 of the Directive provides: 

 

In accordance with the general principles of Community Law, administrative or 

judicial procedures as well as sanctions that are effective, dissuasive and 
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proportionate in relation to the seriousness of the offence, should be applicable in 

cases of infringement of the obligations arising from this Directive. 

 

The Complainants submitted that the Charter and regulation 19A of TICER had to be 

interpreted in the light of these fundamental rights and principles and consideration given to 

whether legal costs may fall under these provisions. The Complainants said that if the means 

required stated in both the Directive, Regulation 19A of TICER and the Articles of the 

Charter did not include funded assistance for the VEWC in respect of applying its rights in a 

complaint to the CAC where it was given no other real option, this would potentially make 

any rights practically unenforceable.  Without fear of enforcement, there was no impetus for 

compliance with the legislation. On these grounds the Complainants submitted that the legal 

costs of enforcing the VEWC's rights were covered by the Charter and regulation 19A of 

TICER and the fees accrued in bringing this complaint should be paid. The Complainants 

submitted that the Charter did not limit the VEWC's entitlement to a single expert; Article 

V.10 could include a firm as well as an individual and Article X.1, in referring to "reasonable 

expenses", contained no such limitation. In answer to a question from the Panel, Mr Buckle 

said that he had asked Mr Harding to act at the hearing because he was a better advocate and 

had the ability to deal with the unforeseen.   

 

Summary of the Employer's submissions 

 

45. The Employer said that the VEWC had complained under regulations 17, 18A and 21 

of TICER and that JPC had complained under regulations 19A and 21A. The Employer said 

that of those regulations the CAC had jurisdiction to hear complaints made only under 

regulations 21 and 21A but the Employer accepted that complaints may be made under 

regulation 21(1)(a) of TICER in respect of an alleged breach of the Charter and under 

regulation 21A(1)(b) in respect of an alleged breach of  regulation 19A of TICER.   

 

46. The Employer began by affirming that it had never refused to allow the VEWC the 

legal representation of its choice. The Employer said that the VEWC had an unfettered right 

to appoint a lawyer whether on a pro bono basis or with some form of legal aid. The 

Employer said that whether an expert was "necessary" under Article V.10 was a question of 

fact and that it was not necessary to have an expert to assist a complaint to the CAC. The 
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Employer submitted that it was not the duty of the VEWC to bring complaints against 

management; rather its tasks were as set down in the Charter.  

 

47. In its written submission the Employer said that it had not, in fact, refused to pay for 

the VEWC to be assisted in bringing its complaints in any event.  The Employer said that it 

had already paid for the VEWC to be assisted to prepare a 23 page document detailing its 

complaints prior to the arbitration; wished to act reasonably; and would consider any request 

for further assistance in due course. This was notwithstanding that it was not legally required 

to fund any further assistance. The Employer said that the Complainants' complaints were 

that it had not provided an unlimited guarantee of the VEWC's further costs in connection 

with pursuing its complaints and it was clearly unreasonable to demand such a guarantee. The 

Employer said that this conclusion was also supported by the Department for Business, 

Innovation & Skills Guidance dated April 2010 which indicated that: 

 

Of course, the means which central management must make available to EWCs are 

not without limit. In particular, management must provide only those means that are 

"required". Expenditure which is superfluous to requirements or which is excessive 

relative to the need may therefore not be covered. 

 

At the hearing the Employer reiterated that it wanted to act reasonably and referred to the fact 

that in Oracle the company had exercised its direction to pay the expert's fees. The Employer 

referred to the exchange of emails between the parties outlined in paragraphs 11-13 above. 

The Employer said that JPC's email of 17 June 2019 had made no reference to fees other than 

saying Mr Buckle's costs would be covered "as per Article X1." of the Charter. The Employer 

also referred to its email to JPC of June 18 2019; JPC's letter of 19 June 2019 setting out Mr 

Buckle's fixed fee quote; and the Employer's offer contained in its letter of 21 June 2019 to 

JPC to: 

 

give proper consideration to paying any fixed fee quote if and when necessary in due 

course. 

For example if a CAC hearing is ultimately required then we will consider a fixed fee 

quote in respect of it such as "£2,500 (plus VAT) for attendance at CAC hearing". 
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 But it is unreasonable to ask us unconditionally to pay Cubism Law £15,000 (plus 

VAT) at this stage irrespective of what assistance you might reasonably require. 

 

The Employer said that it had received no response to this offer. The Panel Chair asked the 

parties to adjourn to discuss whether they could now reach agreement on this matter. After an 

adjournment the parties reported that they had been unable to reach agreement. 

  

48. The Employer referred to the CAC's decision in Emerson (see paragraph 41 above) 

where the EWC Agreement said that the "company will pay all reasonable costs of the 

experts including professional fees and disbursements". The Employer said that the 

Complainants' lawyers in that case had made comprehensive submissions on the issue and the 

CAC's attention had been drawn not only to the relevant provisions of the Directive and 

TICER but even to article 47 of the EU Charter of Fundamental Rights. The Employer 

acknowledged that the CAC was not bound by its previous decisions but referred to the 

following dictum in IWGB and CIS Security Ltd: 
 

While CAC decisions are not binding on other panels they do set out the thinking of 

panels chosen for their industrial knowledge and experience. While many CAC 

decisions turn on their own facts some involve determinations of general principle. 

Where CAC panels have consistently determined a point of principle in one way that 

is of significance, particularly because it involves the consideration of the issue by a 

number of panels all selected for their industrial knowledge including panel members 

who have many years of experience in the workplace.17 

 

The Employer acknowledged that Emerson alone did not amount to a consistent practice but 

also noted that the Complainants had not provided any basis to justify the CAC departing 

from its decision in Emerson.  The Employer submitted that the threshold for the VEWC to 

succeed on this occasion was higher than that in Emerson because of the need to demonstrate 

that its fees would be both "reasonable" and "necessary" whereas no test of necessity existed 

in Emerson. The Employer said that the CAC could take reassurance from the Chairman of 

the Irish Labour Court's decision in Nortel.18 He had held in respect of a claim for expenses 

                                                 
17 TURI/1091/ 2019, decision of 29 April 2019, paragraph 37.  
18 ICC/09/1. 
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for legal representation for a body established in accordance with national legislation 

transposing an EU directive on national information and consultation that was materially 

similar to the Directive: 

 

Having regard to all the circumstance of this case the Court does not accept that legal 

advice or representation is necessary for the pursuance of industrial relations claims. 

Nor does the Court accept that the pursuance of such claims falls within the range of 

duties ascribed to an information and consultation forum under the Act. 

 

49. The Employer pointed to differences in the wording of Article 10.1 of the Directive 

and regulation 19A of TICER. Article 10 of the Directive reads as follows: 

 

.... the members of the European Works Council shall have the means required to 

apply the rights arising from this Directive, to represent collectively the interests of 

the employees of the Community-scale undertaking or Community-scale group of 

undertakings. 

 

Unlike TICER, therefore, the Directive made no reference to Central Management. The 

Employer said that Article 10.1 was merely giving the EWC capacity to enforce its rights as 

there had been a question whether an EWC could go to court. The Employer said that Article 

11.2 of the Directive, referred to by the Complainants, merely replicated the wording of the 

earlier Directive and could not, therefore, create evidence of intention in 2009.   

 

50. The Employer said that the words "means required to fulfil their duty to represent 

collectively the interests of employees" in regulation 19A of TICER should not be construed 

to cover legal expenses and it would be an unwelcome legal precedent for an Employer to be 

obliged to fund legal action against it. The Employer sought to submit in evidence for the 

first time at the hearing in support of this contention material from the Government Response 

to the Public Consultation: Implementation of the Recast European Works Council Directive: 

Draft Regulations, BIS, April 2010. The Complainants challenged the admission of this 

document on Pepper v Hart principles and on the basis that further research on the relevance 

and context of the document would be required were it to be admitted. The Panel upheld the 

view that the document should not be admitted at the hearing.   The Employer said that 
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regulation 17(4)(e) of TICER required an EWC agreement to cover "the financial and 

material resources to be allocated" to the EWC and that the Panel's findings should be on the 

basis of the Charter only; this was essentially a contractual case and the complaint under 

regulation 19A of TICER was not well-founded. The Employer noted that the Complainants' 

reference to the Charter of Fundamental Rights of the EU (see paragraph 44 above) had 

omitted the final sub-paragraph which states: 

 

Legal aid shall be made available to those who lack sufficient resources in so far as 

such aid is necessary to ensure effective access to justice. 

 

The Employer sought to make submissions on the interpretation and application of Article 47 

relying on case law which was not contained in its statement of case or supporting documents 

and of which, therefore, the Panel and the Complainants had had no previous sight. The Panel 

Chair pointed this out to the Employer who said that the Panel should at least take account of 

the principles decided in those cases. After a short adjournment the Panel decided that it did 

not wish to hear further submissions on these matters.    

 

51. In relation to the Charter, the Employer submitted that as a general principle there was 

no need for the VEWC to have external expert assistance before the CAC; it was neither 

"necessary" or "reasonable". The Employer said that it was for the CAC to ensure a party 

could advance its case properly and fairly. The Employer's fall-back position was that there 

was no need for legal assistance; if this was wrong, then the matter should be assessed on a 

case-by-case basis.  The Employer submitted that Article V.10 by referring to "an expert" 

was not contemplating multiple experts. The Employer also pointed to the Subsidiary 

Requirements in the Schedule to TICER, paragraph 9(5) of which states: 

 

The operating expenses of the European Works Council shall be borne by the central 

management; but where the European Works Council is assisted by more than one 

expert the central management is not required to pay such expenses in respect of more 

than one of them.  
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Considerations  

 

52. The Complainants' first complaint was that the Employer had failed to allow the 

VEWC an expert of their choice, namely Cubism Law. The Employer strongly denied this 

and there was no evidence before the Panel that this had occurred. The Panel does not regard 

this complaint as well-founded. 

 

53. The Complainants' second complaint was that the Employer had refused to pay the 

expenses relating to the appointment of legal representation to pursue a complaint with the 

CAC. The Complainants maintain that both the Charter and regulation 19A of TICER require 

these expenses to be paid. The Employer's primary submission is that legal representation is 

not necessary or reasonable for complaints to the CAC under the Charter and is not covered 

by regulation 19A of TICER and that there is no requirement, therefore, for the Employer to 

pay the expenses incurred.  The Employer further submitted that it was not required to pay 

for the Complainants to have any form of expert assistance in relation to complaints to the 

CAC.  

 

54. The Employer submitted that the tasks of the VEWC were confined to those specified 

in the Charter; the Complainants that bringing complaints to the CAC was part of its role. 

The Panel considers that the role of the VEWC and, where applicable, its individual 

members,19 extends to bringing complaints to the CAC.  The question then arises as to 

whether legal representation is "necessary" for the VEWC to carry out this task under the 

Charter and/or whether it falls within the "means required" for members of an EWC to fulfil 

their duty to represent collectively the interests of employees under regulation 19A of 

TICER.  

 

55. The Panel concurs with the view expressed in Emerson that the CAC is not a body 

where lawyers are required and the CAC takes steps to ensure that an unrepresented party is 

not disadvantaged. The Panel does not consider that failure to pay legal costs as such 

constitutes a breach of the Charter or of regulation 19A of TICER.  However this does not 

mean that it can never constitute such a breach. The Panel considers that, as a general 

                                                 
19 Under regulation 21(3)(a) of TICER the EWC itself is a “relevant applicant”; under regulation 21A(10)(c)(ii) 
a member of the EWC is a “relevant applicant”.  
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principle, the assistance of an expert is "necessary" under Articles V.10 and X.1 of the 

Charter and falls within the "means required" under regulation 19A of TICER in relation to 

proceedings before the CAC. The Panel also considers that the expert is entitled to reasonable 

payment for acting as such and that both the Charter and TICER require the reasonable 

expenses of his or her appointment to be borne by the Employer.  The choice of expert is a 

matter for the VEWC and an individual is not debarred from acting as an expert in this 

context because he or she is legally qualified. In this case Mr Buckle, now via Laytons LLP, 

was the VEWC's chosen expert.  It follows that the Panel considers that a failure on the part 

of the Employer to pay the reasonable expenses relating to the appointment of Mr Buckle as 

an expert in relation to these proceedings is in breach of the Charter and of regulation 19A of 

TICER.  

 

56. The Panel notes that in this case the Employer invited the Select Committee to obtain 

a high-level fixed-fee quote and then took the view that it would give proper consideration to 

paying any quote "if and when necessary in due course" (see paragraph 13 above). This 

approach left individual members of the VEWC, the expert, or both at risk of financial loss or 

non-payment as applicable. The Panel considers that the VEWC and the expert should be 

assured at the outset that the "reasonable expenses" incurred as a result of the expert's 

appointment will be met by the Employer, either on a fixed fee or other basis as agreed.  In 

this case the Employer did not give the VEWC any such assurance.  

 

57. In this case the VEWC was assisted by two individuals, Mr Buckle in his capacity as 

the VEWC's nominated expert and Mr Harding of Counsel. The Panel does not exclude the 

possibility that there may be circumstances where recourse to the assistance of more than one 

expert can be justified by an EWC under TICER or an EWC Agreement, with a 

corresponding obligation on the Employer to pay the reasonable expenses associated with 

their appointment. However the Panel does not consider that more than one expert was 

required to assist with the complaints at issue here. The Panel appreciates Mr Buckle's 

frankness in explaining why he felt it appropriate to call upon Mr Harding to act as the 

Complainants' advocate at the hearing. However the reasons Mr Buckle gave relate to his 

perception of his own competencies rather than the exigencies of the case. Moreover the 

Panel notes that it is open to the VEWC to choose a different expert at any time if the 

designated expert is not considered suitable for a particular role. The Panel does not therefore 
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consider the Employer's refusal to pay Mr Harding's fees to constitute a breach of the Charter 

or of regulation 19A of TICER.   

 

58. Mr Buckle informed the hearing that his own fees in relation to these proceedings 

totalled £10,000 plus VAT, consisting of 25 hours' work charged at £300 per hour prior to the 

hearing and £2,500 for the hearing itself. Mr Buckle said that this did not include work which 

duplicated that undertaken prior to the arbitration. The Panel considers these fees to be 

reasonable in the circumstances and has made orders accordingly as set out in paragraphs 61 

and 62 below.   

 

Decisions 

 

59. The CAC does not consider the complaints by the VEWC and JPC that the Employer 

had failed to allow the VEWC an expert of their choice to be well-founded. 

 

The CAC considers the complaint by the VEWC that the Employer had refused to pay the 

expenses relating to the appointment of Mr Buckle via Laytons LLP to pursue a complaint 

with the CAC to be well- founded. 

 

The CAC considers the complaint by JPC that the Employer had refused to provide the 

members of the VEWC with the means required to fulfil their duty to represent collectively 

the interests of employees by refusing to pay the expenses relating to the appointment of Mr 

Buckle via Laytons LLP to pursue a complaint with the CAC to be well- founded. 

 

The Orders 

 

60. The Complainants brought complaints under two provisions of TICER in respect of 

the same matter: the VEWC under regulation 21, JPC under regulation 21A. The CAC has 

found both these complaints to be well-founded. The CAC has therefore made orders under 

both these provisions on the basis that compliance with one order will also discharge the 

obligation under the second order.   
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61. In the exercise of its discretion under regulations 21(4) of TICER the CAC makes the 

following order under regulation 21(5): 

 

(a) the representative agent Verizon shall pay the expenses incurred as a result of the 

appointment by the VEWC of  Mr David Buckle via Laytons LLP to pursue a complaint to 

the CAC, being the sum of £10,000 plus VAT; 

(b) the representative agent Verizon failed to undertake to make this payment on 30 

September 2019;20 

(c) this order must be complied with within 21 days of the date of this decision.    

 

62. In the exercise of its discretion under regulation 21A(3) of TICER the CAC makes the 

following order under regulation 21(5): 

 

(a) the representative agent Verizon shall pay the expenses incurred as a result of the 

appointment by a member or members of the VEWC of  Mr David Buckle via Laytons LLP 

to pursue a complaint to the CAC, being the sum of £10,000 plus VAT; 

(b) the representative agent Verizon failed to undertake to make this payment on 30 

September 2019; 

(c) this order must be complied with within 21 days of the date of this decision.    

 

Concluding observation 

 

63. As stated in paragraphs 24 and 50 above the Employer in this case sought to introduce 

material, including case law, which had not been included in its statement of case submitted 

prior to the hearing. The Panel reminds the parties that all material which they wish to be 

considered by the Panel should be submitted with the statement of case so that it can be 

properly considered by the other party and the Panel prior to the hearing. New material will 

be admitted at a hearing only for good reason, for example where the material in question 

was not available at an earlier stage, and at the discretion of the Panel.  

 

 

                                                 
20 The Employer failed to undertake to make a payment at an earlier date but 30 September 2019, the date of the 
hearing, was the date when the Employer’s position was stated unequivocally.   
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Appendix 1  

 

Names of those who attended the hearing on 30 September 2019: 

 

For the Complainants 

 

Simon Harding – Counsel 

David Buckle - Solicitor 

Jean-Philippe Charpentier - Chair, Verizon EWC 

Jan Gyselinck - Verizon EWC 

Jan Froding - Verizon EWC 

Kevin Rodgers - Verizon EWC 

 

For the Employer 

 

David Hopper - Senior Associate, Lewis Silkin LLP 

Alan O'Rourke - Associate General Counsel, International Employment Law, Verizon 

Dragos Voinescu - EMEA Lead Employee & Labor Relations, Point of Contact for the EWC, 

Verizon 

Lucy Snell - Senior Legal Counsel, International Employment Law, Verizon 

Michèle Minnebo - EMEA HR Business Partner EMEA, Verizon 
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Appendix 2  

 

Transnational Information and Consultation of Employees Regulations 1999, as 

amended: regulations relevant to this decision 

 
Content and scope of a European Works Council agreement and information and consultation 

procedure 

17.—(1) The central management and the special negotiating body are under a duty to negotiate in a 

spirit of cooperation with a view to reaching a written agreement on the detailed arrangements for the 

information and consultation of employees in a Community-scale undertaking or Community-scale 

group of undertakings. 

(2) In this regulation and regulations 18 and 20, the central management and the special negotiating 

body are referred to as "the parties". 

(3) The parties may decide in writing to establish an information and consultation procedure instead 

of a European Works Council. 

(4) Without prejudice to the autonomy of the parties, where the parties decide to proceed with the 

establishment of a European Works Council, the agreement establishing it shall determine— 

(a) the undertakings of the Community-scale group of undertakings or the establishments of the 

Community-scale undertaking which are covered by the agreement; 

(b) the composition of the European Works Council, the number of members, the allocation of seats 

and the term of office of the members; 

(c) the functions and the procedure for information and consultation of the European Works Council 

and arrangements to link information and consultation of the European Works Council with 

information and consultation of national employee representation bodies; 

(d) the venue, frequency and duration of meetings of the European Works Council; 

(dd) where the parties decide that it is necessary to establish a select committee, the composition of 

the select committee, the procedure for appointing its members, the functions and the procedural 

rules; 

(e) the financial and material resources to be allocated to the European Works Council; and 

(f) the date of entry into force of the agreement and its duration, the arrangements for amending or 

terminating the agreement, the circumstances in which the agreement is to be renegotiated including 

where the structure of the Community-scale undertaking or Community-scale group of undertakings 

changes and the procedure for renegotiation of the agreement. 
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(4A) In determining the allocation of seats under paragraph (4)(b), an agreement shall, so far as 

reasonably practicable, take into account the need for balanced representation of employees with 

regard to their role and gender and the sector in which they work. 

(5) If the parties decide to establish an information and consultation procedure instead of a European 

Works Council, the agreement establishing the procedure must specify a method by which the 

information and consultation representatives are to enjoy the right to meet to discuss the information 

conveyed to them. 

(6) An agreement referred to in paragraph (4) or (5) is not to be subject to the provisions of the 

Schedule, except to the extent that the parties provide in the agreement that any of those requirements 

are to apply. 

(7) Where a Community-scale group of undertakings comprises one or more undertakings or groups 

of undertakings which are themselves Community-scale undertakings or Community-scale groups of 

undertakings, the European Works Council shall be established at the level of the first-mentioned 

Community-scale group of undertakings, unless an agreement referred to in paragraph (4) provides 

otherwise. 

(8) Unless a wider scope is provided for in an agreement referred to in paragraph (1), the powers and 

competence of a European Works Council and the scope of an information and consultation procedure 

shall, in the case of a Community-scale undertaking, cover all the establishments located within the 

Member States and, in the case of a Community-scale group of undertakings, all group undertakings 

located within the Member States. 

(9) Where information disclosed under a European Works Council agreement or an information and 

consultation procedure includes information as to the employment situation in the Community-scale 

undertaking or, as the case may be, the Community-scale group of undertakings, this shall include 

suitable information relating to the use of agency workers (if any). 

 

Information and consultation 

18A.—(1) This regulation applies where— 

(a) a European Works Council or information and consultation procedure has been established under 

regulation 17; or 

(b) a European Works Council has been established by virtue of regulation 18. 

(2) The central management, or any more appropriate level of management, shall give information 

to— 

(a) members of a European Works Council; or 

(b) information and consultation representatives, 

as the case may be, in accordance with paragraph (3). 
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(3) The content of the information, the time when, and manner in which it is given, must be such as to 

enable the recipients to— 

(a) acquaint themselves with and examine its subject matter; 

(b) undertake a detailed assessment of its possible impact; and 

(c) where appropriate, prepare for consultation. 

(4) The central management, or any more appropriate level of management, shall consult with— 

(a) members of a European Works Council; or 

(b) information and consultation representatives, 

as the case may be, in accordance with paragraph (5). 

(5) The content of the consultation, the time when, and manner in which it takes place, must be such 

as to enable a European Works Council or information and consultation representatives to express an 

opinion on the basis of the information provided to them. 

(6) The opinion referred to in paragraph (5) shall be provided within a reasonable time after the 

information is provided to the European Works Council or the information and consultation 

representatives and, having regard to the responsibilities of management to take decisions effectively, 

may be taken into account by the central management or any more appropriate level of management. 

(7) The information provided to the members of a European Works Council or information and 

consultation representatives, and the consultation of the members of a European Works Council or 

information and consultation representatives shall be limited to transnational matters. 

(8) Where information as to the employment situation in the Community-scale undertaking or, as the 

case may be, the Community-scale group of undertakings, is disclosed by the central management or 

any more appropriate level of management, this shall include suitable information relating to the use 

of agency workers (if any). 

 

Means required 

19A.—(1) Subject to paragraph (2), the central management shall provide the members of a European 

Works Council with the means required to fulfil their duty to represent collectively the interests of the 

employees of the Community-scale undertaking or Community-scale group of undertakings under 

these Regulations. 

(2) The obligation on central management in paragraph (1) does not include an obligation to provide a 

member of a European Works Council with— 

(a) time off during working hours to perform functions as such a member, or remuneration for such 

time off (as required by regulations 25 and 26); 

(b) the means required to undertake training (as required by regulation 19B); or 

(c) time off during working hours to undertake training, or remuneration for such time off (as required 

by regulations 25 and 26). 
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21.—(1) Where— 

(a) a European Works Council or information and consultation procedure has been established under 

regulation 17; or 

(b) a European Works Council has been established by virtue of regulation 18, 

a complaint may be presented to the CAC by a relevant applicant where paragraph (1A) applies. 

(1A) This paragraph applies where a relevant applicant considers that, because of the failure of a 

defaulter— 

(a) the terms of the agreement under regulation 17 or, as the case may be, the provisions of the 

Schedule, have not been complied with; or 

(b) regulation 18A has not been complied with, or the information which has been provided by the 

management under regulation 18A is false or incomplete in a material particular. 

(1B) A complaint brought under paragraph (1) must be brought within a period of six months 

beginning with the date of the alleged failure or non-compliance. 

(2) In this regulation, "failure" means an act or omission and a failure by the local management shall 

be treated as a failure by the central management. 

(3) In this regulation "relevant applicant" means— 

(a) in the case of a failure concerning a European Works Council, either the central management or 

the European Works Council; or 

(b) in the case of a failure concerning an information and consultation procedure, either the central 

management or any one or more of the information and consultation representatives, 

and "defaulter" means the persons mentioned in sub-paragraph (a) or (b) against whom the complaint 

is presented. 

(4) Where the CAC finds the complaint well-founded it shall make a decision to that effect and may 

make an order requiring the defaulter to take such steps as are necessary to comply with the terms of 

the agreement under regulation 17 or, as the case may be, the provisions of the Schedule. 

(5) An order made under paragraph (4) shall specify— 

(a) the steps which the defaulter is required to take; 

(b) the date of the failure; and 

(c) the period within which the order must be complied with. 

(6) If the CAC makes a decision under paragraph (4) and the defaulter in question is the central 

management, the relevant applicant may, within the period of three months beginning with the date on 

which the decision is made, make an application to the Appeal Tribunal for a penalty notice to be 

issued. 

(6A) Where such an application is made, the Appeal Tribunal shall issue a written penalty notice to 

the central management requiring it to pay a penalty to the Secretary of State in respect of the failure. 



 47 

(7) Paragraph (6A) shall not apply if the Appeal Tribunal is satisfied, on hearing the representations of 

the central management, that the failure resulted from a reason beyond the central management's 

control or that it has some other reasonable excuse for its failure. 

(8) Regulation 22 shall apply in respect of a penalty notice issued under this regulation. 

(9) No order of the CAC under this regulation shall have the effect of suspending or altering the effect 

of any act done or of any agreement made by the central management or the local management. 

 

Disputes about failures of management 

21A.—(1) A complaint may be presented to the CAC by a relevant applicant who considers that— 

(a) because of the failure of a defaulter, the members of the special negotiating body have been unable 

to meet in accordance with regulation 16(1A); 

(b) because of the failure of a defaulter, the members of the European Works Council have not been 

provided with the means required to fulfil their duty to represent collectively the interests of the 

employees of the Community-scale undertaking or Community-scale group of undertakings in 

accordance with regulation 19A; 

(c) because of the failure of a defaulter, a member of a special negotiating body or a member of the 

European Works Council has not been provided with the means required to undertake the training 

referred to in regulation 19B; or 

(d) regulation 19E(2) applies and that, because of the failure of a defaulter, the European Works 

Council and the national employee representation bodies have not been informed and consulted in 

accordance with that regulation. 

(2) A complaint brought under paragraph (1) must be brought within a period of six months beginning 

with the date of the alleged failure. 

(3) Where the CAC finds the complaint well-founded it shall make a decision to that effect and may 

make an order requiring the defaulter to take such steps as are necessary to comply with regulation 

16(1A), 19A, 19B or 19E(2), as the case may be. 

(4) An order made under paragraph (3) shall specify— 

(a) the steps which the defaulter is required to take; 

(b) the date of the failure; and 

(c) the period within which the order must be complied with. 

(5) If the CAC makes a decision under paragraph (3), the relevant applicant may, within the period of 

three months beginning with the date on which the decision is made, make an application to the 

Appeal Tribunal for a penalty notice to be issued. 

(6) Where such an application is made, the Appeal Tribunal shall issue a written penalty notice to the 

defaulter requiring it to pay a penalty to the Secretary of State in respect of the failure. 



 48 

(7) Paragraph (6) shall not apply if the Appeal Tribunal is satisfied, on hearing the representations of 

the defaulter, that the failure resulted from a reason beyond the defaulter's control or that it has some 

other reasonable excuse for its failure. 

(8) Regulation 22 shall apply to a penalty notice issued under this regulation. 

(9) No order of the CAC under this regulation shall have the effect of suspending or altering the effect 

of any act done or of any agreement made by the central management or the local management. 

(10) In this regulation— 

(a) "defaulter" means, as the case may be— 

(i) the management of any undertaking belonging to the Community-scale group of undertakings; 

(ii) the central management; or 

(iii) the representative agent or the management treated as the central management of the Community-

scale undertaking or Community-scale group of undertakings within the meaning of regulation 5(2); 

(b) "failure" means an act or omission and a failure by the local management shall be treated as a 

failure by the central management; 

(c) "relevant applicant" means— 

(i) for a complaint in relation to regulation 16(1A), a member of the special negotiating body; 

(ii) for a complaint in relation to regulation 19A, a member of the European Works Council; 

(iii) for a complaint in relation to regulation 19B, a member of the special negotiating body or a 

member of the European Works Council; 

(iv) for a complaint in relation to regulation 19E(2), a member of the European Works Council, a 

national employee representation body, an employee, or an employees' representative. 
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Appendix 3 - The Verizon Group EWC Agreement ("the Charter"). 
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