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Foreword

Most conflicts throughout history have involved depriving numbers of people
of their liberty — within legal and normative frameworks which have evolved
over hundreds of years. Interstate conflicts have always generated their own
challenges, particularly in relation to non-combatants. But in the modern
world, the growth of complex non-international armed conflicts, accompanied
by developments in human rights law, has exacerbated the challenges posed
by detention to military practitioners and their political authorities, particularly
those committed to the rule of law and an international rules-based order.

To this day it is essential that our own Armed Forces retain both the legal
authority and the practical skills needed to capture and detain people as
appropriate to the operations on which they are deployed. But it will remain
part of the British tradition for our detention policies and practices to be
challenged by the media and through our legal process — and for ministers to
have to justify and defend in Parliament both our policies and our practices.
To enable this, they need to have confidence in our ability to deliver and
oversee effective and legally compliant detention policies and practical
arrangements on the ground. The Detention Steering Group, which we
co-chair, is a key feature in providing the necessary assurance to ministers and
the Chiefs of Staff regarding the efficacy of our arrangements.

This latest iteration of JDP 1-10 represents the best efforts of Defence to set
out clearly and in unprecedented detail how detention in all its forms should
be approached by policy-makers and practitioners, tailored to the unique (and
changing) requirements of individual operations. As ever, such a publication
needs to be interpreted alongside a strong ethical sense; and through the lens
of how we would wish our own people to be treated should they be subject
to captivity.

Director National Security Director Judicial Engagement Policy

Co-Chairs, Ministry of Defence’s Operational Detention Steering Committee
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Preface

1. During the course of military operations, UK Armed Forces may capture
and detain individuals, whether as prisoners of war, internees or detainees.
The UK position is that in line with the Law of Armed Conflict (LOAC), also
referred to as international humanitarian law (IHL), our Armed Forces may
capture and detain individuals during an international armed conflict or a
non-international armed conflict. They may also have the power to detain or
intern individuals in other circumstances, including in accordance with a United
Nations Security Council resolution or host nation law in conjunction with the
consent of that nation. For the purposes of this publication, the generic term
captured persons (CPERS) embraces all three categories. Irrespective of the
category, all CPERS are legally entitled to be treated humanely; international
and domestic law stipulates basic standards of treatment that are applicable
to CPERS as a minimum in all circumstances and at all times. It is therefore
essential that all UK Armed Forces personnel, and where appropriate
contractors and those accompanying the force, understand and apply, at the
very least, these basic standards of treatment.

Purpose

2. Joint Doctrine Publication (JDP) 1-10, Captured Persons (4th Edition), is
the capstone doctrine publication for all CPERS activities. It is based on all
the legal frameworks governing CPERS and is, therefore, more prescriptive
than most core joint doctrine. The 1949 Geneva Conventions and their 1977
Additional Protocols are the framework upon which this CPERS doctrine

is based and where appropriate this has been extended from prisoners of
war to detainees and internees.! JDP 1-10 (4th Edition) contains enduring
principles and best practice, setting out guidance for the strategic level
together with the fundamental rules and principles that apply at the operational
level. Importantly, it also reflects the UK government’s policy and guidance
resulting from recent operations. This update incorporates changes following
the 17 January 2017 Supreme Court judgments in three cases (Serdar
Mohammed, Yunus Rahmatullah and Abd Ali Hameed Al-Waheed)? and the
recommendations of the Al Sweady inquiry.

1 Inaninternational armed conflict treatment of detainees and internees is governed by
Geneva Convention IV 1949,
2 For more information, see https://www.supremecourt.uk/cases/uksc-2015-0218.html.
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3. JDP 1-10 (4th Edition) is not solely doctrine. It is a combination of doctrine
and tactics, techniques and procedures, correct in law and in one document.
This was a fundamental direction following the Baha Mousa Public Inquiry,?
which was accepted in full by the government. Where particular operations
require additional guidance or standard operating procedures to be issued

by Permanent Joint Headquarters,* those should be supplementary to this
JDP and should not deviate from the policies and procedures set out in this
publication.

Audience

4.  JDP 1-10 (4th Edition) is written to assist those involved in planning, training
for, and ultimately conducting CPERS activities. It has been revised, both

in its structure and content. The first edition had to be read in conjunction

with three publications (which were joint tactics, techniques and procedures
publications), the contents of which were subsumed into the main body of

the 2nd Edition. The 3rd and 4th Edition have maintained this position. The
publication focuses more on the treatment to be afforded to all CPERS, rather
than the specific categories. This JDP is understandably land focused as it is
generally the more common environment for CPERS. However, it applies to all
military operations.®

Structure
5. After introducing the key themes, this publication sets CPERS activities

into context. Chapters 1 to 6 cover enduring principles of CPERS doctrine.
These chapters include information on:

the basic standards of treatment that must be afforded to all CPERS at
all times;

e medical treatment;
e responsibilities and governance; and

e training and planning for CPERS activities.

3 For more information, see https://www.gov.uk/government/publications/the-baha-
mousa-public-inquiry-report.

4 Or other relevant Joint Force Commander.

5 Excluding the context referred to in paragraphs 1.5 and 1.6.

JDP 1-10 (4th Edition)


https://www.gov.uk/government/publications/the-baha-mousa-public-inquiry-report
https://www.gov.uk/government/publications/the-baha-mousa-public-inquiry-report

6. This edition of JDP 1-10 introduces some important new procedures

to ensure the fair treatment of CPERS, particularly in relation to the review
of detention. Those procedures have been developed in light of the cases
mentioned in paragraph 2, and, in particular, the principles set out by Lord
Sumption in Serdar Mohammed. In developing those procedures, the
Development, Concepts and Doctrine Centre (DCDC) consulted widely with
relevant stakeholders within Defence and looked at best practice amongst
other democratic states. The work was informed by exchanges of opinion
during a conference held in Shrivenham in October 2018, attended by military
and government lawyers from states with recent experience of operational
detention.

7. The second part of this publication continues by chronologically following
the CPERS handling process from point of capture to transfer or release. Each
chapter describes a different stage in the process, including details on the
processes and procedures to be followed in the event of an adverse incident.
Information management is a key theme running throughout the publication.
To improve coherence and chronology, guidance on records that need to be
maintained and documents to be completed are included at the various stages
of the CPERS handling process.

Linkages

8. National and Allied. All supplementary publications, subordinate
instructions, planning activity and training must be consistent with JDP 1-10
(4th Edition) and updated in line with it. This publication should be read in
conjunction with the North Atlantic Treaty Organization’s (NATO’s) Allied Joint
Publication (AJP)-2.5, Captured Persons, Materiel and Documents, and Joint
Service Publication (JSP) 383, The Joint Service Manual of the Law of Armed
Conflict. This is not a repetition of the Geneva Conventions and Additional
Protocols, which must, where they relate to the nature of the operation, be
referred to as source material. Other linkages are referred to throughout the text.

JDP 1-10 (4th Edition)
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Fundamentals

A commander’s ethics, values,
integrity, as well as physical and
moral courage, create the authority
required to inspire the confidence
that CPERS will be treated with
respect and humanity.
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Fundamentals

Chapter 1

Fundamentals

Section 1 — Background

1.1, During military operations members of the UK Armed Forces must be
prepared to capture, detain or hold individuals for a wide variety of reasons.
The treatment of these individuals is of critical importance, not only as a matter
of law or policy, but also to lead to operational success. Legitimate conduct,
including treatment of captured persons (CPERS), is an essential element of
operational authority, which is itself a condition for long-term success.! An
early example of this was illustrated in the Peninsular Wars, when Wellington
demanded that his soldiers respect the religion, customs and property

of Portugal and Spain. His orders secured the cooperation of the civilian
population because of the high standards of behaviour he set for his forces;
his considerate policy was rewarded with freely given local intelligence.?

1.2. Individual and collective behaviour is influenced by strong leadership.
The commander’s expression of intent and an instilled ethos of individual and
collective responsibility, backed up by firm discipline, can deter unacceptable
and illegal behaviour. A commander can delegate, but never abrogate,
responsibility: failure to properly control subordinates risks abuses like those
committed at Abu Ghraib and Camp Breadbasket, both of which seriously
undermined campaign authority and created increased risk to both soldiers
and the mission.® A commander’s ethics, values, integrity, as well as physical
and moral courage, create the authority required to inspire the confidence that
CPERS will be treated with respect and humanity. The commander therefore
plays an integral role in ensuring that individuals who have been deprived of their
liberty are treated lawfully and humanely.

1.8, For the purposes of this publication, captured persons is defined as: the
generic term given to all individuals who are captured and held by UK Armed
Forces on operations overseas, whether they be prisoners of war, protected
persons as defined in Geneva Convention IV, or detainees or security

1 Joint Doctrine Publication (JDP) 0-01, UK Defence Doctrine.

2 The Dispatches of Field Marshal The Duke of Wellington, Gurwood CB, Volume |l
pages 43-44, 1852.

3 Campaign Authority, Air Commodore MP Colley, Monograph 2, 12 January 2009.
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internees, whether or not the Geneva Conventions apply.4 An individual
becomes a CPERS as soon as a member of the UK Armed Forces deprives
that individual of their liberty, or when they are transferred to our Armed Forces
by another state or non-state actor. Deprivation of liberty is different to both
restriction of movement and restriction of liberty: it involves exercising physical
control over an individual.

1.4. Our Armed Forces may request that individuals remain temporarily in

one place, perhaps for our forces’ freedom of movement or force protection
reasons (for example, on a warship for those found in distress at sea), but these
situations do not amount to a deprivation of liberty. Factors which may indicate
deprivation of liberty include using restraint to stop an individual moving,
preventing a person leaving the scene or exercising control over an individual
for a significant period of time. The individual will remain a UK CPERS until the
point of release, at which point the CPERS will no longer be deprived of their
liberty. If a CPERS is transferred to another responsible authority (including the
host nation) they will no longer be a UK CPERS, although certain UK obligations
and liabilities are likely to endure. If a CPERS escapes, they are no longer
considered to be a CPERS. They will become a UK CPERS again if they are
recaptured by, or transferred back to, our Armed Forces.

1.5.  This publication does not cover any aspect of arrest or detention

during policing, law enforcement or internal security operations within the UK
(including internal waters, the territorial sea, or exclusive economic zone), other
than reaffirming the prohibition of the five techniques outlined in Chapter 2,
which apply in all operations. Such internal operations are governed by the
relevant laws of the UK, not the Law of Armed Conflict and, therefore, separate
advice must be obtained.

1.6. Joint Doctrine Publication (JDP) 1-10 is written for application in both
international armed conflict and non-international armed conflict. Additionally,
in certain circumstances, particularly in the maritime environment, detention
may be authorised as part of operations other than armed conflict, for
example, counter-piracy operations. JDP 1-10 remains authoritative in all
environments. However, detention operations at sea are different in character
and circumstance from those carried out purely on land, which is the primary
focus of this JDP. Accordingly, the Royal Navy’s Book of Reference (digital)
(BRd) 9622, Detention of Captured Persons in the Maritime Environment (or its
successor publications) sets out supplementary guidance to ensure the

4 This is a modified definition and will be updated in JDP 0-01.1, UK Terminology
Supplement to NATOTerm.
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objectives of this JDP are fully met at sea. These are to be followed during all
detention operations in the maritime environment. If there is a conflict between
BRd 9622 and JDP 1-10, the JDP is to be followed and BRd 9622’s sponsor is
to be informed.

International law lays down basic standards of treatment that

are applicable as a minimum in all circumstances and at all times
to all CPERS.

1.7. During armed conflict, taking prisoners brings many practical
advantages. It

e reduces the enemy’s numerical strength and fighting capacity;
e |owers the enemy’s morale; and
e constrains the tactics of enemy commanders.

Similarly, during other types of operations, the capture of CPERS may bring
advantages, such as stabilising the situation on the ground and enhancing
force protection. CPERS may also be an important potential source of
intelligence and, when specifically authorised, intelligence exploitation,
including questioning of CPERS, is a legitimate military activity.

1.8. The status of an individual prior to capture will normally dictate the
CPERS category to which they belong. CPERS normally fall into one® of the
following categories:

e prisoners of war — members of the armed forces of a party to an
international armed conflict® who are captured by the armed forces of
the enemy;

e security internees — persons deprived of their liberty for
imperative reasons of security in an international armed conflict or
non-international armed conflict (hon-criminal detention); or

e criminal detainees — persons deprived of their liberty on suspicion of
having committed a criminal offence in an international armed conflict
or non-international armed conflict.

5 These categories are not necessarily mutually exclusive.

6 Providing certain conditions are fulfilled, other persons are entitled to prisoner of
war status (see paragraph 1.36) and even neutral states can be legally obliged to intern
belligerent personnel (see paragraph 1.37).

JDP 1-10 (4th Edition)




Fundamentals

1.9. Certain categories of CPERS are entitled to additional rights and
protections and, therefore, our Armed Forces ultimately need to determine the
status of CPERS to comply with applicable international law.” However, basic
provisions relating to CPERS are the same regardless of status and category
(see Section 5 for more detail regarding categorisation and status). Exercise of
command responsibility to prevent violations and the obligation to investigate
under international humanitarian law are addressed in Chapter 13.

1.10. By establishing a minimum level of treatment, the principles contained
in this publication will enable our Armed Forces to deal with the majority of
situations they encounter. While judgement is an important part of doctrine
when it is applied, commanders should seek specialist staff, policy and

legal advice if in doubt about how to apply this doctrine in unanticipated
situations. Furthermore, the Permanent Joint Headquarters (PJHQ),® and
where necessary, operational commanders must produce operation-specific
standard operating instructions and procedures for CPERS activities based on
this publication.

Section 2 — Source of direction and
guidance

1.11.  Two key policy documents augment the law and provide governance
for the conduct of CPERS, and related, activities. The first underpins this
publication and the second reiterates the UK’s opposition to torture and cruel,
inhuman and degrading treatment, as well as to unlawful killing, rendition and
lack of due process.?

e MOD Strategic Detention Policy.

e The Principles: relating to the detention and interviewing of detainees
overseas and the passing and receipt of intelligence relating to
detainees (The Principles).®

7 Our Armed Forces are bound by customary international law, treaty law (which the UK
has ratified) and any other applicable international law which has been enacted into British
domestic law.

8 For ease and consistency we have used the Permanent Joint Headquarters (PJHQ)
throughout. However, whilst PJHQ will normally be the relevant operational command
headquarters, this will not always be the case.

9 These documents will be periodically updated.

10 The Principles: relating to the detention and interviewing of detainees overseas and
the passing and receipt of intelligence relating to detainees, July 2019.
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1.12.  The Principles contains consolidated guidance to, amongst others,
members of the UK Armed Forces and employees of the Ministry of
Defence." Although it relates primarily to intelligence sharing and individuals
in the detention of foreign states, it emphasises that detainees held by UK
Armed Forces must be treated humanely at all times. Furthermore, in no
circumstances will UK personnel ever take action amounting to torture,

unlawful killing, extraordinary rendition or cruel, inhuman and degrading
treatment; and allegations of such conduct are taken very seriously and are

investigated. In addition, the Overseas Security and Justice Assistance (OSJA)
Guidance? provides guidance in relation to the UK’s human rights obligations
in the context of security or justice assistance to other nations.®* An OSJA
assessment is required prior to any Ministry of Defence (MOD) activity involving
such assistance, which may be relevant to CPERS operations, including
handling CPERS. OSJA Guidance provides a framework for considering the
human rights implications of the MOD providing such assistance.

1.13. The MOD Strategic Detention Policy* sets out the minimum standards
to be applied during all CPERS activities. It requires our Armed Forces to
comply with a number of strategic principles to ensure all CPERS are treated
humanely. It also establishes the requisite system of governance, including
delegating the duty to ensure compliance with the MOD Strategic Detention
Policy to the Chief of Joint Operations. Additionally, it establishes the Provost
Marshal (Army) as the Army Competent Adviser and Inspectorate, and the
Head of Capability Military Police as the Defence subject matter expert for
operational detention on overseas operations.

1.14.  These two policy documents contain express direction and instructions
for CPERS activities. All commanders should be aware of their contents and
include them in their planning. These documents are living documents and will
be periodically updated. Furthermore, the Chairman’s Report of the Baha
Mousa Inquiry made several recommendations which have been accepted by
the Secretary of State and incorporated into this publication.’® Consideration
must continue to be given to the Chairman’s Report in any future revisions.

Commanders have a responsibility to keep abreast of current

CPERS policy.

11 Ministry of Defence (MOD) departmental guidance is contained within 2020DIN03-007.
12 Updated by the Foreign and Commonwealth Office on 26 January 2017.

13 2018DIN03-004.

14 MOD Strategic Detention Policy, 2020.

15 The Report of the Baha Mousa Inquiry, 8 September 2011.
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Section 3 — Legal basis for captured
persons activities

1.15. The legal framework that governs CPERS activities will vary widely
depending on the legal basis for the operation and the nature of the conflict.'®

The legal basis for a military operation will normally derive from one or more of
the following:

e state self-defence (whether individual or collective);

e a United Nations Security Council resolution (UNSCR);

e humanitarian intervention; or

e consent of the recognised government of the host nation.

Authorisation for CPERS activities may be expressly articulated or implicit in
the wording of UNSCRs. Depending on the circumstances, the Law of Armed
Conflict may or may not apply. In addition, the legal framework governing
CPERS activities will provide additional guidance on the rationale for when a
person may be captured."”

1.16. In any operation amounting to an armed conflict, our Armed Forces
must comply with the Law of Armed Conflict (LOAC), also referred to as
international humanitarian law (IHL).*® For the purpose of this publication,
the Law of Armed Conflict is defined as: those treaties, conventions, rules,
regulations and customary international law that govern the conduct of
hostilities and the protection of persons in enemy hands during an armed
conflict and/or during a military occupation.!® Territory is occupied when it
is actually placed under the authority of external military forces. Occupation
extends only to territory where that authority has been established and can,
in fact, be exercised.2® Whether there is a state of armed conflict is a question
of fact, not a political or policy decision. The facts can change quickly. The
UK government, following legal advice, will communicate its position to our
Armed Forces.?!

16 See JDP 3-46, Legal Support to Joint Operations, 3rd Edition.

17 In addition to the parties to a conflict, neutral states can in certain circumstances be
legally obliged to intern belligerent personnel (see paragraph 1.37).

18 Joint Service Publication (JSP) 383, The Joint Service Manual of the Law of Armed
Conflict.

19 This is a modified definition and will be updated in the JDP 0-01.1, UK Terminology
Supplement to NATOTerm.

20 JSP 383, paragraph 11.2.

21 See JSP 398, UK Manual of National Rules of Engagement.
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1.17. An armed conflict may be categorised either as:

e an international armed conflict; or
e a non-international armed conflict.

An international armed conflict is essentially an interstate conflict. A
non-international armed conflict is a conflict that reaches a certain threshold

of violence and is between the armed forces of a state and one or more
organised armed groups, or fighting between such organised armed

groups. It does not include internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence or other acts of a similar nature. In

an international armed conflict all CPERS activities will be governed by the
1949 Geneva Conventions and the First 1977 Additional Protocol | to those
Conventions (Additional Protocol I). In a non-international armed conflict, as a
minimum, however, Common Article 3 of the Geneva Conventions applies; and
in cases where specific criteria are met, Additional Protocol Il applies.?? In line
with both the consensus expressed by 169 states and 185 national societies
at the 2015 International Conference of the Red Cross and Red Crescent? and
the views of the ICRC,?* the UK believes that states have in all forms of armed
conflict a power to detain under IHL.

1.18. During all other types of operations, such as peace support operations
or maritime interdiction operations, our Armed Forces must comply with the
applicable international, UK and foreign national law, including host nation law.
While the Law of Armed Conflict may not apply to all operations, as a matter
of policy, our Armed Forces will, as far as is practicable, comply with the spirit
and principles of the Law of Armed Conflict, including the Geneva Conventions
and Additional Protocols.

22 Additional Protocol Il 1977 (AP Il) only applies to armed conflicts which take place in
the territory of a ‘high contracting party’ between its armed forces and dissident armed
forces or other organised armed groups which, under responsible command, exercise
such control over a part of the territory as to enable them to carry out sustained and
concerted military operations and to implement AP 1.

23 The first preambular paragraph of the Resolution 1 provided: ‘States have, in all forms
of armed conflict, both the power to detain, and the obligation to provide protection and

to respect applicable legal safeguards, including against unlawful detention for all persons
deprived of their liberty...".

24 See paragraph 728 of the International Committee of the Red Cross’ (ICRC’s)

revised commentary on the First Geneva Convention and paragraph 750 of the revised
commentary on the Second Geneva Convention: ‘Another view, shared by the ICRC, is
that both customary and international humanitarian treaty law contain an inherent power to
detain in non-international armed conflict.’

JDP 1-10 (4th Edition)




Fundamentals

10

1.19. In addition to the Law of Armed Conflict, customary international law
and various international human rights treaties may give rights to CPERS; these
include, but are not limited to:

e regional conventions on human rights (for example, the European
Convention on Human Rights);

¢ the International Covenant on Civil and Political Rights; and

e the United Nations (UN) Convention Against Torture.

The interpretation of these instruments can evolve over time. Both the Law

of Armed Conflict and international human rights law require that CPERS are
treated humanely and not subjected to abuse. Proper exercise of command
responsibility to prevent abuse is required and an effective system must be put
in place for investigating accusations of abuse or the death of a CPERS.

1.20. As an operation evolves, or new UNSCRs are passed, the type and
nature of the conflict may change. A change in the type of conflict may
well affect the legal basis for both the scope of CPERS activities and the
categorisation of any CPERS. An example of this is provided by Operation
Telic, which started as an international armed conflict, moved to a period of
occupation but transitioned into a non-international armed conflict. Over a
five-year period, the legal basis for operations in Iragq changed and at some
stage virtually all categories of CPERS were held by our Armed Forces. A
transition in the opposite direction is also possible. The maximum length of
time a CPERS may be held by our Armed Forces will also vary widely for the
same reasons and may range from a matter of hours to several years.

Section 4 — Basic principles

1.21.  Personal responsibility. The UK Armed Forces remain responsible for
UK CPERS at all times including, in some circumstances, post transfer. This
responsibility cannot be delegated outside of our Armed Forces.?* Therefore,
the handling of CPERS must always be specifically considered when planning
and conducting military operations, whether in time of armed conflict or during
other operations.

25 For example, in international armed conflict, Geneva Convention Ill 1949 (GC IlI),
Article (Art) 39 states that: ‘every prisoner of war camp shall be put under the immediate
authority of a responsible commissioned officer belonging to the regular forces of the
Detaining Power’.
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All CPERS must be treated humanely; basic standards of treatment are
applicable as a minimum in all circumstances and at all times.

Details of the minimum standards of treatment for all CPERS can
be found in Chapter 2.

1.22.  Humane treatment. Whichever law applies in a specific operation, all
CPERS (regardless of their status or categorisation) must be treated humanely
in all circumstances and at all times. Our Armed Forces are responsible for
the safety and protection of all UK CPERS and must therefore ensure that they
provide the requisite standard of treatment to them.2¢

1.23.  Sound administration. Ensuring we deliver the requisite standards

of treatment also involves effective and efficient record-keeping. As well

as conducting a campaign, our Armed Forces may be faced with the
responsibility for large numbers of CPERS who must be accounted for,
administered, detained and cared for. Unless we employ effective means

of anticipating, managing and administering the additional burden imposed

by CPERS, the conduct of operations will be adversely affected, and the

UK will suffer considerable reputational damage and likely be challenged

in domestic and international courts. The importance of ensuring accurate
information management from the point of capture or assumption of
responsibility is crucial. It is essential that accurate reports and returns are
submitted for a number of reasons including, but not limited to, ministerial
reporting, the requirements of the Investigatory Powers Commissioner in
overseeing adherence to The Principles, assisting in establishing the facts
when allegations are being investigated and to meet the requirements of the
Geneva Conventions and the Additional Protocols.?” All documentation relating
to the detention of any person and to the running and conduct of any detention
facility is to be catalogued and retained. Such cataloguing must include a note
of the version number of the document to identify it chronologically should

the document be subsequently updated. This is critically important as such
documentation has proved to play a crucial role in answering allegations made
against UK Armed Forces that have called into question our training, practices
and policies relating to detention. All such items, once catalogued, are to be
recovered to the UK periodically and archived in accordance with Joint Service
Publication (USP) 441, Defence Records Management Policy and Procedures.

26 See Chapter 2.

27 Specific guidance for managing human intelligence (HUMINT) data, including tactical
questioning and interrogation records exists within DI ICSP/4-2-02-06-07, MOD Policy on
Defence HUMINT Data Management, 10 February 2011.
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1.24. Legitimacy and campaign planning. Abuse or mistreatment of

any CPERS would normally amount to a criminal offence which would be
investigated and reported to the prosecution authorities. Such action could
also benefit an adversary by:

e forming the basis of powerful propaganda;

e undermining our credibility and that of any partner forces (including
with the host nation and their allies);

e strengthening the resolve of the enemy; and
e acting as a very effective enemy recruiting tool.

Such abuse or mistreatment also erodes domestic support, invites international
condemnation and makes abuse of any UK detainees in enemy hands more
likely. Any abuse of CPERS may indicate a wider breakdown in the internal
discipline and command of a unit or formation, in turn producing adverse
consequences of its own.

1.25. Reporting and accountability. All alleged abuse or mistreatment

of CPERS by UK or other armed forces must be immediately reported

both through the chain of command to theatre headquarters, to PJHQ and
concurrently to the Service police and the relevant legal adviser. Depending
on the operation, PJHQ may also be required to notify ministers. All alleged
abuses by our Armed Forces must be thoroughly investigated by our Service
police and, where the appropriate authorities decide, disciplinary action will
follow.28 Perpetrators, and potentially their commanders, may face disciplinary
or criminal proceedings under Service law, including trial in the Court Martial,
a UK civilian court or, potentially, the International Criminal Court or an ad hoc
international tribunal for war crimes.

1.26. Thorough training. Delivering appropriate training to all UK Armed
Forces is key to operational success. CPERS activities must never be

an afterthought that is planned and conducted on an ad hoc basis after
operations have begun. This would not only risk improper treatment of CPERS
but will also reduce the likelihood of obtaining any valuable intelligence from
them.?® Provost Marshal (Army) is the designated lead for designing, delivering
and validating all CPERS training. With the exception of Military Annual

28 See Chapter 4.
29 See Chapters 5, 6 and 11.
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Training Test (MATT) 6 and CPERS Handling Dirill,? Provost Marshal (Army) is
to be informed of all CPERS training and requests to deliver it.

1.27.  Using subject matter experts. CPERS activities of any description are
inevitably complex and far-reaching and call for expertise across a range of
military and other disciplines, both in the planning and estimate process and
execution. Commanders must have specialist staff, such as the Force Provost
Marshal, Military Provost Staff (MPS), Service police and policy and legal
advice from both the single Service and MOD legal advisers at the earliest
stages of planning and throughout the conduct of operations.?!

1.28. Review. Whilst international humanitarian law contains detailed
provisions and safeguards for the standards of treatment of, and authority

to detain, prisoners of war, internees and detainees in international armed
conflict,®2 there is less express provision in the law governing non-international
armed conflict or operations other than armed conflict. In such operations,
human rights considerations may be more relevant, as is the need to
demonstrate to both domestic and other audiences the moral authority of

the UK Armed Forces. In such situations, there is a need to demonstrate

that safeguards are in place to ensure that deprivation of a CPERS’ liberty is
necessary and justified. Recent court decisions have required the MOD to
ensure that, consistent with operational imperatives, there is an impartial and
fair mechanism in place to review detention decisions. This edition of JDP 1-10
introduces a fundamental change in the process by which both internment and
criminal detention is authorised and reviewed. It does so to reflect the findings
and observations of the Supreme Court in January 2017,3 which emphasised
the need to have in place some basic principles essential to any fair process
of adjudication. The role of the Detention Authority in authorising detention

is now separate from that of an independent and impartial Detention Review
Authority, who sits outside the operational chain of command. Annex 1C
introduces the assisting officer, whose role is to help the CPERS to effectively
participate in proceedings and present their case before the tribunal or
Detention Review Authority.

30 Close Combat — Survivability: Fieldcraft, Battle Lessons and Exercises, Army

Code 71717, June 2017, Battle Lesson 29.

31  See Chapter 6.

32 Seein particular GC lll; Geneva Convention IV 1949 (GC IV), Additional Protocol | 1977
(AP 1).

33 Serdar Mohammed v Ministry of Defence [2017] UKSC 2.
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Section 5 — Categories of captured
pPersons

1.29. Categories of CPERS will differ depending on the legal type of the
conflict. Itis, therefore, essential to distinguish between international armed
conflict, non-international armed conflict and other operations. Commanders
are entitled to expect clear direction on this matter.3* Should such direction be
unclear, commanders should seek guidance from their legal adviser and through
the chain of command.

1.30. All our Armed Forces must treat CPERS humanely, adhering to the
minimum standard of treatment, regardless of the categorisation. At the point of
capture, or as soon as possible thereafter, our Armed Forces should categorise
CPERS.?® Depending on the nature of the conflict there may be legal and
practical requirements to separately accommodate and administer different
categories of CPERS,? although the basic treatment will be the same regardless
of their category.

1.31.  Beyond the minimum standards of humane treatment, CPERS may also
be entitled to varying degrees of enhanced rights and protections, depending
on their categorisation. By the time CPERS are admitted to a CPERS holding
facility,® it is essential that their categorisation has taken place. This will
ensure that they receive their additional rights and protections. As well as
protecting individual rights, timely categorisation of CPERS ensures that the
resources committed to dealing with them can be focused efficiently.

1.32. Often, the appropriate categorisation of a CPERS is straightforward,
whether through the circumstances under which they were captured or
through clear indications of status. For example, during an international armed
conflict, wearing military uniform is generally clear evidence that an individual
is a combatant and, therefore, must be treated as a prisoner of war. Where

an individual’s status is not immediately obvious, it is necessary to formally
determine status by an Article 5 of Geneva Convention lll tribunal. In cases

of doubt, and in accordance with the Conventions, our Armed Forces must
presume CPERS to be prisoners of war until their status is determined. This

34 See Chapter 1, Section 3.

35 See paragraphs 1.35-1.51, Annex 1D and Chapter 7.

36 GC IV, Art 84; GC Ill, Art 5.

37 The definition of a captured persons holding facility is: a facility which is of an
established nature and designed to hold larger numbers of CPERS for extended periods
of time. Note: It does not include unit holding areas or collection points. For more
information, see Chapter 6, Section 4.

JDP 1-10 (4th Edition)



Fundamentals

edition of JDP 1-10 provides guidance on the constitution and conduct of
such tribunals and further detail is at Annex 1A. It is important to note that an
Article 5 tribunal exists purely for the purpose of determining entitiement to
prisoner of war status. It is not a court of law and is not charged with findings
of criminality in relation to the prisoner’s conduct before or after capture. The
Geneva Conventions? do allow for the application of national law to prisoners
of war. For the UK, such application would be by a Royal Warrant made under
section 371A of the Armed Forces Act 2006, modifying and applying that Act
to prisoners of war. No Royal Warrant has yet been made.

1.33. As prisoner of war status only applies during international armed
conflict, it follows that Article 5 tribunals do not exist during non-international
armed conflict. During non-international armed conflict, it might be necessary
to determine whether the CPERS should be treated as an internee or a criminal
detainee. Such a determination should be made by the Detention Authority
and subject to review by the Detention Review Authority. Further guidance on
internment authorisation and review processes is at Annex 1B.

1.34. The following sections outline the different categories of CPERS and
the rules governing their treatment. This is not intended to be a definitive guide
to the law in this area; see JSP 383, The Joint Service Manual of the Law of
Armed Conflict for more details. A summary of the different CPERS categories
can be found at Annex 1D.

Categories of captured persons — international armed conflict

1.35.  When categorising CPERS during international armed conflict, generally
the key distinction to be drawn is between combatants and civilians. For the
purpose of this publication, a combatant is defined as: a member of the armed
forces of a party to the armed conflict (other than medical personnel and
chaplains) who has the right to participate directly in hostilities. (Note: this
category includes irregular forces who are under responsible command and
subject to internal military discipline, carry their arms openly and otherwise
distinguish themselves from the civilian population.)®® A combatant is immune
from the law of the capturing state for warlike acts preceding their capture that
do not amount to breaches of the Law of Armed Conflict. Generally,
combatants are entitled to prisoner of war status, whereas civilians are not.4
Medical and religious personnel do not become prisoners of war; they become
retained personnel and are entitled to the same rights and privileges as

38 See GCIl, Art 82.
39 See AP 1, Arts 43 and 44; JSP 383, paragraph 4.2 for further detail.
40 The precise details are in GC lll, Arts 4, A and B.
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prisoners of war. Inevitably there are a few categories of persons on the
battlefield who do not sit comfortably in either category, but they are generally
either small in number or easily identifiable and are mentioned below as
exceptions to the general rules.

The key distinction to be drawn is between combatants and civilians.

The basic rule is that only those with combatant status have
prisoner of war status on capture.

Prisoners of war

1.36. A prisoner of war is defined as: a member of the armed forces of a

party to an international armed conflict who is captured by the armed forces of
the enemy.# Providing certain conditions (as set out below) are fulfilled, other
persons are entitled to prisoner of war status. Prisoners of war are immune
from the law of the capturing state for warlike acts preceding their capture that
do not amount to breaches of the Law of Armed Conflict. They are also entitled
to the rights and protections guaranteed under Geneva Convention Ill and
Additional Protocol I. The following are those entitled to prisoner of war status.

a. All members (except medical and religious personnel — see below)
of the organised armed forces of a party to the conflict, even if that
party is represented by a government or authority not recognised by the
adversary, provided that those forces are:

o under a command responsible to a party to the conflict for the
conduct of its subordinates; and

0 subject to an internal disciplinary system which enforces
compliance with the Law of Armed Conflict.42

b. Members of any other militias, volunteer corps or organised
resistance movements, belonging to a party to the conflict and operating
in or outside their own territory, even if it is occupied, provided that they:

o0 are commanded by a person responsible for their subordinates;

41 See JSP 383, paragraph 8.3 for further detail. This is a modified definition and will be
updated in JDP 0-01.1, UK Terminology Supplement to NATOTerm.
42 AP, Art 43.
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0 have a fixed, distinctive sign recognisable at a distance;
o carry their arms openly; and

0 conduct their operations in accordance with the Law of Armed
Conflict.

1

c. Those who accompany the armed forces without actually being .
members thereof (for example, civilian members of military aircraft

crews, war correspondents, supply contractors, members of labour units
or of services responsible for the welfare of the armed forces), if duly
authorised by the armed forces which they accompany. That armed

force must issue these personnel with an appropriate identity card.4?

d. Members of crews (including masters, pilots and apprentices) of the
merchant marine and crews of civil aircraft of the parties to the conflict,
who do not benefit by more favourable treatment under any other
provisions of international law.44

e. Inhabitants of non-occupied territory who, on the approach of the
enemy, spontaneously take up arms to resist the invading forces without
having had time to form themselves into regular armed units, provided
they carry their arms openly and respect the Law of Armed Conflict
(levée en masse).*s

1.37. Additional categories. In addition to the above, our Armed Forces are
to treat two categories of personnel in the same way as prisoners of war.4¢

a. Members of the armed forces who have been released from
detention in an occupied territory and are then re-interned.

b. Members of armed forces of belligerents who reach neutral territory
and have to be interned there under international law.

43  GC I, Art 4A4).
44 GC I, Art 4A(5).
45  GC I, Art 4A(B).
46  GC I, Art 4B and 1907 Hague Convention XIII, Art 24.
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Other cases

1.38. Guerrillas and militias. Protection of the civilian population is a
fundamental aim of the Law of Armed Conflict and, because not all combatants
will necessarily be members of regularly constituted armed forces, to qualify
as combatants and in order to avoid being mistaken for civilians, guerrillas

and militias must distinguish themselves from civilians by wearing uniform or
other distinctive dress or sign.#” In exceptional circumstances where an armed
combatant cannot distinguish themselves* they must carry their arms openly
during any engagement and when visible to the enemy when deploying before
an attack.#® Failure to do so will result in loss of prisoner of war status.®°

1.39. Medical or religious personnel (retained personnel). Captured enemy
medical or religious personnel, even if members of the armed forces, do not
have combatant status.s* They do not become prisoners of war, but may be
retained to carry out their duties on behalf of prisoners of war. They are often
referred to as retained personnel.®2 While being held they shall receive, as a
minimum, the benefits and protection accorded to prisoners of war.5?

1.40. Mercenaries. Mercenaries are not combatants and therefore not
entitled to prisoner of war status.®* Notwithstanding this, they are entitled

to the fundamental guarantees and minimum standards of treatment. They
will generally be treated as criminal detainees to be tried before a competent
court. Any suspicion that a CPERS may be a mercenary must be reported to
higher headquarters immediately.

1.41. Spies. Members of the armed forces who would otherwise be
combatants can be deprived of their protection and their right to be treated
as prisoners of war if they engage in espionage activities whilst not wearing
uniform.®s Despite losing this protection, they retain the fundamental
guarantees and minimum standards of treatment. Any suspicion that a
CPERS may be a spy or engaged in espionage activities must be reported to
higher headquarters immediately.

47 AP, Art 44.

48 AP, Art 44,

49 Breaching these conditions (or other breaches of the Law of Armed Conflict) does not
remove combatant or prisoner of war status, but can be punished; see AP |, Art 44(2) and
JSP 383, paragraphs 4.5-4.6.

50 AP, Art 44(4) and JSP 383, paragraph 8.6.1.

51 GCIII, Art 33; AP |, Art 43(2).

52 GCII, Art 38.

53 GCIIl, Art 38.

54 AP, Art 47.

55 AP, Art 46.
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Internees and detainees

1.42. During international armed conflict, anyone who is not a combatant

or who does not fall into another category is a civilian.®® Subject to limited
exceptions mentioned at paragraph 1.36, civilians are not entitled to prisoner of
war status (even if they have directly participated in hostilities). Instead, if they
are detained they will be civilians who are either internees or detainees. These
terms are not mutually exclusive, and depending on the circumstances certain
CPERS may fall into both categories.

1.43. Internees. An internee is defined as: a civilian who is interned for
imperative reasons of security.5” The relevant provisions governing internees
can be found in Geneva Convention IV. During international armed conflict,
civilians belonging to the opposing state may only be interned under limited
circumstances.®® This cannot be done arbitrarily and a procedure, including a
right of review, must be put in place. In addition, once an individual is interned,
their internment must be reviewed on a regular basis.® They must be released
as soon as the reasons for internment no longer exist and it is safe and
practical to do so. There are two main circumstances for internment.

a. Civilians belonging to the opposing state who are on UK territory at
the outbreak of hostilities may be interned.®® Such action is likely to be
carried out by the civil authorities using the police. Military involvement
is unlikely, apart from running internment camps.

b. Where it is considered necessary for imperative reasons of
security, our Armed Forces may intern civilians, including in occupied
territory.8* There is no requirement for them to have planned or to have
participated in violence. Those who are interned must remain in the
occupied territory.

1.44. Detainees. For the purpose of this publication, a detainee is defined
as: a person who has been detained because they have committed, or is
suspected of having committed, a criminal offence against the laws of the
territory in which they have been captured, or against UK Armed Forces, or

56 AP, Art 50.

57 See GC IV, Art 78 for more detail.

58 During wartime, emergency legislation may provide for the internment of UK civilians
in certain circumstances. This is outside the scope of this publication.

59 See Annex 1B.

60 GC IV, Art 41.

61 GCIV, Art 78.
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an offence against the law applied in an occupied territory or other offence
under international law.82 The fundamental guarantees for detainees can be
found at Additional Protocol I, Article 75. If the UK is an occupying power,
there is a duty on the UK to maintain law and order in occupied territory
under its control. The normal laws of the country concerned will continue to
be in effect, subject to any changes and additions that are necessary due to
the occupation.® Relevant international human rights provisions may also
necessitate changes to those normal laws. Civilians committing criminal acts
will still be liable to arrest, either by the local police or by our Armed Forces.
Anyone detained by our Armed Forces who is neither an internee nor a
prisoner of war (nor a retained person as described at paragraph 1.39) will be
considered a detainee. They are to be brought before a competent court as
soon as possible and tried in accordance with the applicable criminal law.%4

1.45. Detainees becoming internees. Generally, if given a custodial
sentence, detainees will serve a sentence of imprisonment in a civilian prison.
However, they can instead be sentenced to a period of internment and then
will become internees as described at paragraph 1.43. This is likely to be

the case where the crime was political in character and aimed at our Armed
Forces or the occupation administration, rather than a crime for personal gain.

1.46. Exceptions. There are certain classes of civilians who are nonetheless
entitled to prisoner of war status as set out under paragraph 1.36.6%

Categories of captured persons — non-international armed
conflict

1.47.  During non-international armed conflict, the law governing the treatment
of CPERS detained by our Armed Forces differs from that described above.
The situation will be governed by a combination of:

e the Law of Armed Conflict;

e the law of the nation in which hostilities are taking place, as agreed
with the host state;

62 This is a modified definition and will be updated in the JDP 0-01.1, UK Terminology
Supplement to NATOTerm.

63 GCIV, Art 64.

64 GCIV, Art 66.

65 GC IV, Arts 4A (4) and (5).
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e applicable international human rights treaties to which the UK is a
party, for example, the European Convention of Human Rights and
other international laws; and

e any international mandate for the operation, for example, a UNSCR.

During non-international armed conflict where our Armed Forces capture
individuals, they will be classified as security internees or criminal detainees.
These terms are not mutually exclusive, and depending on the circumstances
certain CPERS may fall into both categories.

1.48. Relevant provisions. The relevant provisions governing internees

in a non-international armed conflict can be found in Common Article 3 of
the Geneva Conventions, customary international law and, where specific
criteria are met, Additional Protocol Il, as well as any other applicable rules of
international humanitarian law.ée

1.49. Internees. Our Armed Forces may intern civilians for imperative
reasons of security. This power is usually derived from a UNSCR, from the
Law of Armed Conflict, or from host nation law (with host nation consent).
Internees will normally be persons who are involved in actively and violently
resisting the mission or presence of our Armed Forces and may include
members of insurgent forces/non-state armed groups seeking to undermine
the host nation government. Their motive will generally be political and/or
religious in nature. The motivation for some activities may not be immediately
clear, for example, a terrorist who funds their activities by bank robberies or
drug smuggling, or a major criminal seeking to undermine the authority of the
government to continue their own activities.

1.50. Detainees. Our Armed Forces may have the power to detain criminal
suspects. This power will usually derive from:

e the host nation’s own domestic law;
e a UNSCR;

e when necessary, for self-defence including the defence of others; or

66 AP Il only applies to armed conflicts that take place in the territory of a ‘high
contracting party’ between its armed forces and dissident armed forces or other organised
armed groups, which under responsible command exercise such control over a part of the
territory as to enable them to carry out sustained and concerted military operations, and to
implement AP 11
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e the Law of Armed Conflict (such as implicit in Common Article Ill or
Additional Protocol lI).

Alternatively, our Armed Forces may assist the host nation’s police, military

or security personnel in such matters. Any such detention is normally short
term pending prosecution by the host nation authorities for offences against its

laws, including war crimes, whether or not they have a direct impact on UK or
coalition forces.

Categories of captured persons — other operations

1.51.  During operations that do not amount to armed conflict, our Armed
Forces may have the power to detain or intern CPERS through a UNSCR,
customary international law, or host nation law (with host nation consent).
The treatment of CPERS by our Armed Forces will be governed principally by
the domestic laws of the UK, the country in which the operation occurs, and
applicable international human rights treaties. The basic minimum standards
set out in Chapter 2, however, will apply to CPERS activities in all operations.
Examples of other operations may include a non-combatant evacuation
operation, humanitarian intervention or peace support operation.

Section 6 — International and national
organisations

1.52. Commanders should be aware of the range of non-military
governmental, and independent (national and international) organisations
that play a pivotal role in assisting in, and overseeing, arrangements for the
treatment of CPERS. These may include the:

e |nternational Committee of the Red Cross (ICRC);#
e National Information Bureau;®®

e  Committee for the Prevention of Torture established under the
European Convention for the Prevention of Torture;

e UN agencies with responsibilities for humanitarian issues, such as
the UN High Commissioner for Human Rights;

67 See Chapter 4, Section 4.
68 See Chapter 4, Section 5.
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e UN Special Rapporteur on Torture;
e UN Committee Against Torture;

e Special Representative of the Secretary-General or Head of Mission
for the country in question; or

e various host nation groups.

Additionally, other key parts of the UK government, including the Foreign,
Commonwealth and Development Office and the Stabilisation Unit may have
arole. Various non-governmental organisations (who may not be impartial)
will also take an active and high-profile interest in the conditions under
which CPERS are held and the treatment they receive, such as Amnesty
International and Human Rights Watch. Direction on the role and status of
these organisations and those which have a right to inspect is at Chapter 4,
Section 4. It should be noted that Provost Marshal (Army)’s staff and legal
advisers routinely engage with the ICRC.

1.638. Media organisations and others. Media organisations and freelance
individuals, including non-governmental organisations (impartial and
otherwise), will inevitably take a close interest in the arrangements for, and
treatment of, CPERS. The number of CPERS and the circumstances under
which CPERS are captured are matters of legitimate public interest, but
maintaining their general privacy is likely to be important for their protection
and CPERS must not be made the object of public curiosity.®® Care should
be taken to ensure that Service personnel and the media embedded with
our Armed Forces do not disregard this rule. Any approach by the media is
to be referred in the first instance to the media operations staff at the Joint
Task Force Headquarters (JTFHQ),” who should liaise closely with the legal
adviser and J1 staff in handling the issues raised. The MOD is the sole release
authority for images of any CPERS.

69 GC I, Art 13. As a matter of law and policy this rule is applied to all CPERS.

70 For ease and consistency we have used the Joint Task Force Headquarters (JTFHQ)
throughout. However, whilst the JTFHQ will normally be the relevant theatre headquarters,
this will not always be the case.
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Annex 1A

Determining prisoner of
war status during Article 5
tribunals

1A1.  Article 5 of the Third Geneva Convention states: ‘should any doubt
arise about individual entitlement to prisoner of war status, such persons shall
enjoy the protection of the present Convention until such time as their status
has been determined by a competent tribunal’. This tribunal is known as an
Article 5 tribunal. Consequently, any individual whose status is unclear or who
claims prisoner of war status is entitled to a determination of that claim by way
of an Article 5 tribunal if their status is in doubt. Geneva Convention Ill does
not, however, indicate how an Article 5 tribunal should be constituted.™

1A.2.  Any Article 5 tribunal should be convened by the Joint Force
Commander. The likely need for such tribunals should be anticipated and
considered as a normal part of operational planning.

1A.3. Those found not to be entitled to prisoner of war status may be
detained or interned (depending on the reason for their capture), handed over
to the civil authorities, or released. Combatants are presumed to be entitled
to prisoner of war status unless formally declared otherwise by an Article 5
tribunal and, even if so declared, are entitled to the same standard of humane
treatment, including a proper trial regarding any allegations made against them.

1A.4.  The key principles for conducting such an Article 5 tribunal are set out
in this annex. These principles will be supplemented by operational-specific
instructions and procedures issued by Permanent Joint Headquarters (PJHQ)
or the Joint Force Commander.

71 The governing regulations for Article 5 tribunals used to be the Royal Warrant
Governing the Maintenance of Discipline Among Prisoners of War 1956, the Army Act 1955
and The Prisoner of War Determination of Status Regulations 1958. The Armed Forces
Act 2006 rendered those regulations obsolete.
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Role and purpose

1A.5. The purpose of the tribunal is to determine whether or not a captured
persons (CPERS) is entitled to prisoner of war status. It should make no
findings in relation to other matters, for example, alleged criminal conduct by
the CPERS.

Composition

1A.6. An Article 5 tribunal must consist of a president of at least the
rank of major or equivalent and two other officers, warrant officers, senior
non-commissioned officers, or other Crown servants.

Conduct

1A.7.  An Article 5 tribunal will be conducted in the manner that the Joint
Force Commander considers best suited to the operational circumstances.
Whilst a tribunal may be conducted within the same format as a Service
Inquiry, the proceedings are not held under Section 343 of the Armed Forces
Act 2006 or the Armed Forces (Service Inquiry) Regulations 2008 and the
policy guidance in Joint Service Publication (JSP) 832, Guide to Service
Inquiries does not apply. But, where convenient, the tribunal may follow the
procedures and guidance set out in JSP 832.

Evidence

1A.8. The tribunal should not normally take evidence on oath?2 but may hear
oral evidence wherever necessary. For example, to clarify certain aspects of
a witness’ written statement or for the tribunal to better assess the reliability of
any disputed or questionable aspect of their evidence.

1A.9. Evidence to the tribunal, including statements, documentary and
physical exhibits may be gathered in any manner the president considers
appropriate (after taking legal advice), including through the use of an
investigator.

1A.10.  There are no formal rules for introducing evidence, which may be in
the form of:

e Wwritten statements from individuals;

72 It should only do so in exceptional circumstances after legal advice.
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e records of interview;

e documentary or other evidence given to the investigators or
accumulation of documents;

e emails;
e publications;
e copies of Service or civilian police recorded witness statements; or

e copies of police exhibits that have been authorised for release to
the tribunal.

The guiding principle should be whether the evidence is relevant to determine
whether the CPERS is entitled to prisoner of war status.

1A11. A witness statement should be validated by being signed and dated
at the beginning and after the last word by the witness. Where an investigator
receives information relevant to the tribunal in conversation through either a
meeting or by telephone, such evidence should, where possible, be formalised
in an attributable written record (preferably in statement format) and signed.
Such evidence, as well as any witness statement that is not clearly validated,
should be certified by the investigator annotating a signed written/stamped
declaration on any recovered document/exhibit to certify from where it was
obtained/originated and when. All evidence must be retained and archived as
an operational record, even if not used by the tribunal.

1A12. The tribunal cannot seek witness orders to compel civilian witnesses
to give evidence but the president or the Joint Force Commander may order
any military subordinate to produce a witness statement (though not what to
say therein) and/or to appear before the tribunal.

1A13.  Witnesses should be reminded that the tribunal’s completed report
may be subject to disclosure (under the Freedom of Information Act or
other provisions) and that their evidence may be disclosed under certain
circumstances.
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Attendance, participation and representation of the captured
persons

1A.14. The CPERS is not entitled to legal representation for matters before
the tribunal but may be assisted by a prisoners’ representative (within the
meaning of Geneva Convention Ill, Article 79; see Chapter 10, Section 13) or
such other person as the Joint Force Commander may appoint to assist the
CPERS - an ‘assisting officer’ (see Annex 1C).

1A15. The CPERS should normally be present when the tribunal hears
evidence and, not less than 48 hours before any hearing, should be provided
with copies of any withess statements or other documentary evidence

(in a language the CPERS understands™) together with an explanation of

the procedure and issue to be decided by the tribunal. Presence may be
through video teleconferencing (VTC) or by telephone if there is no practicable
alternative.

1A.16. The CPERS or the assisting officer may question any witnesses
who give oral evidence and may give evidence on their own behalf and
make representations either in person or through the assisting officer.
Where necessary, an interpreter should be provided to facilitate the CPERS’
meaningful participation in the tribunal proceedings.

1A17.  Paragraphs 1A.15 and 1A.16 are subject to such restrictions as the
Joint Force Commander or the tribunal president may, having taken legal
advice, deem it necessary to protect operational security or the personal
security of any individual.

Finding

1A.18. Having considered the evidence and heard any representations from,
or on behalf of, the CPERS, the tribunal shall make a finding as to whether they
are entitled to prisoner of war status. Such a finding shall be based on the

balance of probabilities.

1A19.  The tribunal members need not be unanimous in their findings; any
majority finding is permissible.

73 Where it appears that the CPERS is illiterate the documents shall be read to them.
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1A.20. The tribunal may consider the status and hear evidence relating
to more than one CPERS at a time, but a specific finding must be made in
relation to each individual CPERS.

1A.21. A written record of the finding, including a summary of the evidence
considered and the reasons for the tribunal’s decision shall be produced and
securely archived as an operational record.

Communication and absence of automatic right of appeal

1A.22.  As soon as possible after making a finding, the president of the
tribunal shall ensure that it is communicated to the CPERS in a language that
they understand. The likely implications for the CPERS (for example, transfer
to prisoner of war camp, internment or release) of the finding should also be
communicated to the individual, along with a copy of the record described at
paragraph 1A.21 (subject to any necessary redactions for operational and/or
personal security).

1A.23. There is no right of appeal from the findings of a tribunal but should
the CPERS become aware of evidence or other information that were not
considered by the tribunal, they may refer the matter to the Joint Force
Commander. If the Joint Force Commander considers that the evidence or
other information would more likely than not have had an impact on the original
tribunal’s decision had they been in possession of it, they shall refer the matter
to a differently constituted tribunal for a new hearing.
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Annex 1B

Principles governing
security internment,
criminal detention and the
review process

Scope

1B.1.  These principles apply to internment in both international and
non-international armed conflict. They also apply to those persons detained
in an armed conflict on suspicion of having committed criminal offences and
awaiting transfer to the appropriate civilian authorities. It should be noted
that security internment and criminal detention are two distinct categories
and different criteria apply for determining on what basis a captured

person (CPERS) will have their liberty restricted.”™ These principles will be
supplemented by operational specific instructions and procedures issued by
Permanent Joint Headquarters (PJHQ) or the Joint Force Commander.

Legal basis for internment

1B.2.  The legal basis for internment will derive from Geneva Convention IV
(in an international armed conflict), international humanitarian law, a United
Nations Security Council resolution (UNSCR), or authorisation or agreement
by the host nation. Under this legal authority, our Armed Forces may intern
captured persons where necessary for imperative reasons of security. This
will include a threat to the security of the civilian population as well as to any
coalition or host nation forces. The CPERS will be categorised as an internee.
The UK will comply with all applicable international law obligations when
conducting internment.

1B.3. Internment is an exceptional measure and a CPERS will only be
interned where it is assessed by the Detention Authority to be necessary for

74 Itis possible for certain CPERS to be categorised as both internees and criminal
detainees.
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imperative reasons of security. Where such reasons cease to exist, internees
are to be released immediately (subject only to arrangements being put in
place for their safe release).

Legal basis for criminal detention

1B.4. As with internment, the legal basis for criminal detention will derive from
the Geneva Conventions (and Additional Protocols), international humanitarian
law, a UNSCR, or authorisation or agreement by the host nation. Criminal
detention may only be authorised where a CPERS is suspected of having
committed a criminal offence and where there is a realistic prospect of that
person being handed over to the host nation’s authorities, within a reasonable
period of time in all the circumstances, for prosecution. Detention should be
for no longer than necessary to effect the transfer. Where these criteria are
not met, a CPERS may still be subject to internment for imperative reasons of
security (if the criteria are met).

The Detention Authority™

1B.5. The Detention Authority should be empowered to direct both the initial
internment or detention of a CPERS and any continued periods of internment
or detention (subject to any decision by the Detention Review Authority to
direct the release of a CPERS). In determining whether internment or detention
of a particular CPERS meets the criteria set out in paragraphs 1B.2-1B.4, the
Detention Authority should seek advice from, amongst others, a legal adviser,
a policy adviser and senior members of the J2 and J3 organisations.

1B.6. As soon as practicable (normally within 48 hours) after the capture of
an individual, the Detention Authority should make a determination (‘the initial
determination’) whether internment or detention meets the criteria set out in
paragraphs 1B.2-1B.4 and decide whether to:

e order the release of the CPERS;

e authorise continued internment or detention; or

e approve the transfer to the host nation for criminal prosecution
(subject to the conditions stipulated in any transfer agreement and
having taken legal and policy advice).

75 See also paragraph 4.22.
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If the Detention Authority is not satisfied that internment or detention is
necessary and there is no other legal basis on which to intern or detain them,
they must order the release of the CPERS.

1B.7. If the Detention Authority authorises internment or detention, they must
make a redetermination (‘a subsequent redetermination’) not later than 28
days after the initial determination and not later than every 28 days thereafter
to consider whether grounds for continued internment or detention remain.”
Should the Detention Authority be aware of reasons why the continued
internment or detention is no longer necessary, the CPERS should be released
as soon as possible. While the Detention Authority should be mindful of any
decision by the Detention Review Authority at a review, they must ensure

that the basis and necessity for continued internment or detention is carefully
considered each time.

1B.8. As soon as possible after making the initial determination and after
each subsequent redetermination, the Detention Authority is to ensure that
a written record (in a language the CPERS understands) of that decision,
including the reasons for it, is provided to the CPERS to keep.

The Detention Review Authority

1B.9. The Detention Review Authority is independent of the Detention
Authority and of the operational chain of command and is appointed as such
by the Secretary of State for Defence (or a person acting on their behalf).

The Detention Review Authority may be a single individual or a tribunal of up
to three persons. The Detention Review Authority must be an officer of at
least OF5 rank or a senior civil servant, and must be of higher rank than the
Detention Authority.” For operations where many CPERS are expected, more
than one Detention Review Authority may be appointed.

1B.10. The Detention Review Authority performs an important function

by undertaking an impartial and fair review of the grounds for the CPERS’
internment or detention, at an early stage and at frequent intervals thereafter, in
accordance with the procedure described below. In conducting each review,
the Detention Review Authority will have access to a legal adviser (who shall
not be the same as the legal adviser to the Detention Authority).

76 The Detention Authority or Joint Force Commander may direct subsequent
redeterminations at shorter intervals but may not delay them beyond 28 days.
77 See also paragraph 4.23.
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Informing captured persons of the review procedure

1B.11.

As soon as practicable after the initial determination, the Detention

Authority shall provide™ the CPERS with a written explanation’ of the
detention review procedure, namely that:

an initial determination that it is necessary to intern/detain them
(explaining the relevant grounds) has been made by the Detention
Authority;

the necessity to intern/detain them will be reviewed by the
Detention Review Authority, who will make an independent and
impartial decision;

they have the right to challenge their internment/detention, and
how to do so;

they have the right to participate in the review procedure, and how
to do so;

if they choose not to challenge their internment/detention the
Detention Review Authority may decide that it is not necessary to
hold a hearing; and

the decision of the Detention Review Authority is final and may not
be overturned by the chain of command.

Information to be provided to the Detention Review Authority

1B.12.  As soon as practicable after the initial determination,® the Detention
Authority (or a person acting on their behalf) is to provide the Detention Review
Authority with the following.

a. A copy of the CPERS record (MOD Form 2300B).

78 The Detention Authority need not do this personally and may instead arrange for a
person to act on their behalf.

79

In a language understood by the CPERS. If the CPERS is illiterate, appropriate steps

must be taken to ensure that they understand the contents of the written explanation.
Compliance with these requirements must be recorded in the relevant detention records.
80 See paragraph 1B.40 for the application of this requirement to further reviews by the
Detention Review Authority.

JDP 1-10 (4th Edition)



Fundamentals

b. A statement of the circumstances of the CPERS’ capture.

c. The reason(s) the Detention Authority considers that the
internment or detention is necessary.

d. Copies of any transcripts of interviews with the CPERS.

e. Copies of any evidence or other material (including intelligence)
provided to the Detention Authority that they considered in
determining that internment or detention was necessary.

f.  Any other information that the Detention Authority considers may
assist the Detention Review Authority.

g. Any other information that the Detention Review Authority
considers may assist them in conducting the review.

1B.13. In addition to the information specified at paragraph 1B.12, the
Detention Authority should provide to the Detention Review Authority

any evidence (including details of any potential witnesses) and/or written
representations which the CPERS wishes to be taken into consideration. If the
CPERS does not wish to provide such evidence or make any representations
that fact is to be communicated in writing to the Detention Review Authority.

1B.14. There is no requirement for the Detention Authority to inform

the Detention Review Authority of the outcome of each subsequent
redetermination unless the categorisation of a CPERS changes, for example,
from security internee to criminal detainee, or unless there has been a
significant change (in the opinion of the Detention Authority) in the evidence or
intelligence on which the Detention Authority makes their determination. If the
Detention Authority is in any doubt as to whether there has been a significant
change they must consult the Detention Review Authority who will make the
final decision regarding the necessity for a review.

Initial review
1B.15.  As soon as practicable after receipt of the information specified in

paragraphs 1B.12 and 1B.13, the Detention Review Authority shall conduct an
initial review of the documentation and the Detention Authority’s determination.
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1B.16. If the Detention Review Authority is satisfied on the balance of
probabilities of all of the following, then the continued internment or detention
of the individual remains valid and the Detention Authority should be so
informed.

a. There exists legal authority to intern or detain the individual.
1B
b. Based on the information provided, the Detention Authority’s

determination is reasonable.

c. Continued internment or detention is necessary in accordance
with the criteria at paragraphs 1B.20a(2) and 1B.20b(2) and (3).

d. The CPERS does not challenge their internment or detention
despite having been given the opportunity to do so.

1B.17.  If the Detention Review Authority is of the opinion that any of the
criteria at paragraph 1B.16 are not satisfied, a full review must be conducted.

1B.18. A full review must also be conducted where a CPERS who did not
initially submit written representations against their internment or detention
(and whose internment or detention was continued in accordance with
paragraph 1B.16 without a full review) later submits such representations.
1B.19. The Detention Review Authority shall ensure the fairness of any review
they conduct and it will be a matter for the Detention Review Authority to
decide what fairness requires in all the circumstances.

Full review — purpose

1B.20. The purpose of the full review is for the Detention Review Authority to
determine the following.

a. For security internees:
(1) there exists legal authority to intern the individual, and

(2) the continued internment is necessary for imperative reasons
of security.
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b. For criminal detainees:
(1) there exists legal authority to detain the individual;

(2) that there are reasonable grounds for suspecting the
individual has committed a criminal offence; and

(8) there is a realistic prospect that the individual will be
transferred to national authorities within a reasonable period of
time in the circumstances for prosecution.

Full review — conduct

1B.21.  Afull review will be conducted in the manner that the Detention
Review Authority, after consultation with the Joint Force Commander,
considers best suited to the operational circumstances. The Detention Review
Authority has wide discretion in how to manage and conduct the full review but
should strive to balance fairness to the CPERS (including as full participation

in the process as possible) with operational and personal security. The full
review should take place as soon as practicable after the initial review. The
Detention Authority (or someone acting on their behalf) will set out the reasons
and evidence supporting why they believe the criteria at paragraph 1B.20 are
met and the CPERS will be allowed to question any witness and give evidence
on their own behalf.

Full review — evidence

1B.22. Evidence before a Detention Review Authority should not normally be
taken under oath but the Detention Review Authority may hear oral evidence
wherever necessary, such as to clarify certain aspects of a withess’s written
statement or for the Detention Review Authority to better assess the reliability
of any disputed or questionable aspect of their evidence.

1B.23. Evidence, including statements, documentary and physical exhibits
may be gathered in any manner the Detention Review Authority considers
appropriate (after taking legal advice) including through the use of an investigator.

1B.24. There are no formal rules for introducing evidence, which may include:

e written statements from individuals;
e records of interview;
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e documentary or other evidence given to the investigators or
accumulation of documents;

e emails;

e publications;

e copies of service or civilian police recorded witness statements; or

e copies of police exhibits that have been authorised for release to
the Detention Review Authority.

The guiding principle should be whether the evidence is relevant to the
purpose of the review (paragraph 1B.20).

1B.25. A witness statement should be validated by being signed at the
beginning and after the last word and dated by the witness. Where an
investigator receives information relevant to the review in conversation through
either a meeting or by telephone, such evidence should, where possible, be
formalised in an attributable written record (preferably in statement format)

and signed. Such evidence, as well as any witness statement that is not
clearly validated, should be certified by the investigator annotating a signed
written/stamped declaration on any recovered document/exhibit to certify from
where it was obtained/originated and when. All evidence must be retained as
an operational record, even if not used by the Detention Review Authority.

1B.26. The Detention Review Authority cannot seek witness orders to
compel civilian witnesses to give evidence but may request the Joint Force
Commander to order any military subordinate to produce a statement (though
not what to say therein) and/or give evidence.

1B.27.  Witnesses should be reminded that the Detention Review Authority’s
findings may be subject to disclosure (under the Freedom of Information Act
or other provisions) and that their evidence may be disclosed under certain
circumstances.

Full review — attendance, participation and representation

1B.28. The CPERS is not entitled to legal representation for matters before
the Detention Review Authority but may be assisted by a person of their
choosing (if that person is a volunteer) or such other person as the Joint

Force Commander, or a person acting on their behalf, may appoint to assist
the CPERS - ‘the assisting officer’ (see Annex 1C). There is no right to legal
representation and no obligation on the Joint Force Commander to ensure that
the CPERS has legal representation. However, as far as possible, considering
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operational and personal security issues, the CPERS should also be allowed to
have sufficient contact with the outside world to be able to obtain evidence of
their own.

1B.29. Subject to the caveat at paragraph 1B.31 or where it is not possible
for operational reasons, the CPERS should be present when the Detention
Review Authority hears evidence and should, not less than 48 hours before
any hearing, be provided with sufficient information and copies of relevant
documentation including any witness statements or other documentary
evidence (in a language the CPERS understands) necessary for them to
understand the reasons for their detention or internment, together with an
explanation of the review procedure and the test to be applied by the Authority.
Presence may be through video link or by telephone if there is no practicable
alternative.

1B.30. The CPERS (or the assisting officer if the CPERS wishes or the
Detention Review Authority so directs) may question any witnesses and may
give evidence on their own behalf. Where necessary, an interpreter should
be provided to facilitate the CPERS’ meaningful participation in proceedings
before the Detention Review Authority.

1B.31. The CPERS or their assisting officer has no right to see classified
intelligence or other operationally sensitive material and paragraphs 1B.28,
1B.29 and 1B.30 are subject to such restrictions or modifications as the Joint
Force Commander or the Detention Review Authority, on legal advice, may
deem necessary to protect operational or personal security. J2X advice will
be essential prior to any disclosure of material to a CPERS to ensure that
legitimate intelligence or other security concerns are taken into consideration.
Where classified or operationally sensitive information has been provided to
the Detention Review Authority but is redacted or withheld from the CPERS,
the ‘gist’ of the relevant facts should be provided. Legal and J2X advice must
be obtained before any evidence is redacted or ‘gisted’ prior to disclosure to
the CPERS.

Full review — decision
1B.32. Having considered the evidence and heard any representations
from the CPERS, the Detention Review Authority shall make a decision as to

whether the criteria at paragraph 1B.20 are met. Such a decision shall be
based on the balance of probabilities.
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1B.33.  When the Detention Review Authority is made up of more than one
member, members need not be unanimous in their decisions; a majority
decision is possible.

1B.34. The Detention Review Authority may conduct a review and hear
evidence relating to more than one CPERS at the same time, but a specific
decision must be made in relation to each individual CPERS.

1B.35. A written record of the decision, including a summary of the evidence
considered and the reasons for the Detention Review Authority’s decision shall
be produced and securely archived as an operational record.

Communication and further reviews

1B.36. As soon as possible after making a decision, the Detention Review
Authority shall ensure that it is communicated to the Detention Authority.

The Detention Authority must inform the CPERS, in a language that they
understand, of the Detention Review Authority’s decision, the reasons for that
decision and the likely implications (continued internment or detention, release
and so on). Save where the Detention Review Authority has decided that

the CPERS should be released, the Detention Authority shall explain that the
Detention Review Authority will undertake a further full review of the CPERS’
internment or detention within six months, if they have not been released or
transferred before then. In the meantime, the Detention Authority will reassess
the need for the CPERS’ continued internment or detention every 28 days,

for so long as they remain interned or detained. A copy of the record at
paragraph 1B.35 (subject to necessary redactions for operational or personal
security) should also be given to the CPERS.

1B.37. If the Detention Review Authority is satisfied that the criteria at
paragraph 1B.20 are met, the continued detention of the CPERS remains
valid, subject to the Detention Authority’s continuing duty of assessment (see
paragraph 1B.7).

1B.38. If the Detention Review Authority is not satisfied that the criteria at
paragraph 1B.20 are met, the Detention Authority must order the release of
the CPERS as soon as practicable.

1B.39. There is no right of appeal from the decisions of the Detention Review

Authority. The Detention Review Authority shall undertake a further review
within six months of their decision following the first review, and thereafter at
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no longer than six monthly intervals, for so long as the CPERS continues to

be interned or detained by UK Armed Forces. The further review shall be a
full review if the previous review was a full review, and an initial review if the
previous review was an initial review and all the criteria in paragraph 1B.16 still
apply. In addition, should a CPERS whose continued internment or detention
has been authorised become aware of evidence or other information that was
not considered at the full review, they may refer the matter to the Detention
Review Authority. If the Detention Review Authority considers that the
evidence or other information would more likely than not have had an effect on
its original decision had it seen it, it shall conduct a new full review. A further
full review may also be held if the Detention Review Authority considers that
one is necessary following information provided by the Detention Authority of a
change of circumstances in accordance with paragraph 1B.14.

1B.40. The Detention Authority shall provide the Detention Review Authority
with the information specified at paragraph 1B.12 not later than 14 days before
any further review required to be conducted by the Detention Review Authority
in accordance with the preceding paragraphs.
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Annex 1C

The assisting officer

Applicability

1C.1.  This guidance applies only to those UK military personnel and Crown
servants assigned to duties assisting captured persons (CPERS) before an
Article 5 tribunal or a full review of internment or detention by a Detention
Review Authority.

Appointment

1C.2.  An assisting officer will be appointed by, or on behalf of, the

Joint Force Commander and should be an officer, warrant officer, senior
non-commissioned officer or a Crown servant. The assisting officer will
normally be drawn from personnel already serving in the operational theatre.
The role of the assisting officer will take priority over all other secondary duties.
The assisting officer does not need not be outside the operational chain of
command. The assisting officer should normally be of the same gender as
the CPERS. No intelligence exploitation (J2X) personnel will be appointed to
the role of assisting officer. When appointing an assisting officer, particular
care will need to be taken to select a person having appropriate personal

and professional qualities for such a sensitive and responsible role. Assisting
officers will require appropriate preparation for the role, including briefings from
J2 and legal advisers.

1C.8.  Appointing an assisting officer is not obligatory for all proceedings
before an Article 5 tribunal or the Detention Review Authority, but one should
normally be provided if the CPERS is not already properly represented, and
certainly where the CPERS is one of the following.

a. Under the age of 18.

b. Incapacitated through serious injury.

c. Lacking in the mental capacity to otherwise take an effective part
in proceedings.
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An assisting officer should always be provided if the Article 5 tribunal president
or Detention Review Authority determines that such provision would assist the
proceedings.

Other assistance

1C.4. Other persons, such as civilian lawyers, members of non-governmental
organisations, or prisoners’ representatives (Article 5 tribunals only), may assist
a CPERS before a tribunal or Detention Review Authority full review. Even
where such others are supporting a CPERS, an assisting officer may also be
appointed if the tribunal president or Detention Review Authority considers that
such provision would assist proceedings and the CPERS’ consents.

Role

1C.5. The role of the assisting officer is that of a facilitator, assisting the
CPERS to effectively participate in proceedings and present their case before
the tribunal or Detention Review Authority. The assisting officer is not legally
qualified but may question witnesses, make representations and put forward
evidence on the CPERS’ behalf. The assisting officer’s role is limited to
purposes of the Article 5 tribunal or detention review process only. They are
not general representatives of the CPERS and their role does not extend to
broader matters, such as monitoring standards of CPERS treatment or the
conduct of any interrogation (which are the responsibility of others). CPERS
should be allowed sufficient access to the assisting officer to effectively
prepare for a tribunal or detention review hearing. But, where operational

or security reasons dictate, such access may be limited. It follows that
neither the CPERS nor the assisting officer has unfettered access to sensitive
intelligence. 8!

1C.6. The assisting officer is not an investigator but they may (with the
CPERS’ consent) seek to obtain evidence or information from the Service
Police, J2 or other sources that may assist the CPERS before the tribunal
or Detention Review Authority. The assisting officer may also liaise with
civilian authorities, the International Committee of the Red Cross (ICRC),
non-governmental organisations or others in the performance of their duty.

81 See paragraphs 1B.28 and 1B.31 for operational and personal security considerations.
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Confidentiality

1C.7.  Subject to the caveat at paragraph 1C.8, the assisting officer should
treat anything said to them by the CPERS in relation to matters before the
tribunal or Detention Review Authority as confidential. Such confidentiality
exists as a matter of policy to ensure all CPERS are properly assisted. The
assisting officer must not, without the CPERS’ permission, disclose to
anyone what the CPERS tells them or any other information they discover
whilst assisting them. The assisting officer must not be ordered by a more
senior officer to disclose such information. The assisting officer should only
reveal what has been said to them by the CPERS if under a legal obligation
(for example, if required to do so in legal proceedings) or in accordance with
paragraph 1C.8. Such confidentiality continues after the Article 5 tribunal or
Detention Review Authority proceedings have ended. If in doubt, the assisting
officer should seek legal advice.

1C.8. The duty of confidentiality does not apply where the assisting officer
becomes aware of information that they believe would likely prevent death
or serious injury to UK or coalition personnel or civilians, or would present a
significant threat to operational security. The assisting officer must make this
caveat clear to the CPERS at their initial meeting.

Conflict of duty

1C.9. If the assisting officer believes that there is a conflict between their duty
as a Service person or Crown servant and their duty as an assisting officer
they may withdraw from the role and a replacement assisting officer will be
appointed if still required.
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Annex 1D

Summary of categories of
captured persons

Type of

Captured

Examples

Rules governing

operation | persons captured persons
Prisoners of Combatants
war
Retained . . .
0ersons Medical, chaplains Geneva Convention
W Jont | (GO) llland
ar corresponaents, supply — Additional Protocol
Others contractors and others AP |
—— entitledto  authorised to accompany
Nternational” prisoner of  armed forces
armed war status )
conflict Levee en masse
Civilians belonging to the
Internees opposing state interned for GC IV
imperative reasons of security
Civilian criminals
Detainees = Spies AP 1, Article 75
Mercenaries
Dissident armed forces, other
organised non-state armed
groups or individuals interned
Non- Internees for imperative reasons of
international security Common Article 3
o - . and AP I (if criteria
armed This includes civilians taking a e
4 . . S are satisfied)
conflict direct part in hostilities
Civilians detained for
Detainees | committing a criminal offence
under the host nation law
Individuals who are threatening  Domestic laws of
Internees mission accomplishment the UK
Other . . Domestic laws
operations* Individuals who are threatening of the country in
Detainees mission Iaccor_nplllshment or which the operation
committing criminal acts 0CCUrS

Customary international law and applicable international human rights

* For example, a non-combatant evacuation operation, humanitarian intervention,
counter-piracy or peace support operation.
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Chapter 2 sets out the basic principles of humane treatment,
starting by listing the minimum standards and requirements
that our Armed Forces will apply to all CPERS. It then explains
what constitutes the prohibited acts (including the prohibited
five techniques) and provides guidance on what actions may
be permitted. The chapter then outlines special treatment

for specific categories of CPERS before finally addressing the
complaints process.

Section 1 — Basic principles of humane treatment . . . . . . . 51
Section 2 —Prohibitedacts . . . . . . . ... ... 58
Section 3 — Guidance on control of captured persons. . . . . 62
Section 4 — Special treatment for certain groups of

captured persons. . . . . . .. ... 67
Section 5 - Complaint procedure . . . . . . . ... ... .. 72
Annex 2A — Guidance on standingorders . . . . . . . . . .. 75
Annex 2B — Example of a complaintsign . . . . . . ... .. o’

—
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Standards of treatment

Commanders must ensure that all
personnel under their command

are fully aware of the obligations to
treat CPERS humanely and of the
prohibition of torture, cruel, inhuman
or degrading treatment.
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Chapter 2

Standards of treatment

Section 1 — Basic principles of humane
treatment

2.1.  We must apply basic principles of humane treatment when dealing with
all captured persons (CPERS), at all stages of the CPERS handling process,
from point of capture to release or transfer.

ALL CPERS must be treated humanely at all times, including during all
stages of their handling from point of capture to release or transfer.

ALL CPERS are entitled to respect for their person, honour and religion.

2.2. To the extent operational circumstances permit,8 all CPERS are to be
protected from the effects of the conflict. All are to be treated consistently
with the UK’s obligations, whether under the Geneva Conventions or any other
applicable international law, and as a matter of UK policy.

2.3.  CPERS handling requires firm command, leadership and a strong
commitment to treat individuals humanely.82 Commanders must ensure that
all personnel under their command are fully aware of the obligations to treat
CPERS humanely and of the prohibition of torture, cruel, inhuman or degrading
treatment.®* These prohibitions must be stated in the operational directives
and regulations and in the unit standing orders applicable to those responsible
for CPERS.

82 See Geneva Convention lll 1949 (GC ll), Articles (Arts) 19 and 23.

83 Violation of the obligation to treat captured persons (CPERS) humanely, and the
command and individual responsibility to prevent, interrupt and report such violations, is
addressed in Chapter 4.

84 Additional Protocol | 1977 (AP 1), Art 87. In addition see the MOD Strategic Detention
Policy, which reflects the obligations under AP 1.
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Standing orders

2.4. Standing orders must clearly set out that access by all ranks/grades

to CPERS must be strictly controlled and kept to the absolute minimum
necessary for the safe, secure and humane treatment of the CPERS, including
allowing for authorised tactical questioning. In-theatre legal and Force Provost
Marshal/Service Police should be approached for advice at an early stage
when drafting such orders. A list of subjects that must be covered by the
orders is at Annex 2A.

2.5.  Commanders must ensure, with advice and input from the legal adviser
and the Force Provost Marshal/Service Police, that standing orders are drafted
for each operation and that they account for the specific circumstances
involved. Breach of such standing orders will be dealt with under the existing
disciplinary provisions of the Armed Forces Act 20086, for example, Section 13
(Contravention of a Standing Order) or any other criminal offence disclosed on
the facts. If the mistreatment of a CPERS, however, is considered to be severe
enough to amount to cruel or inhuman or degrading treatment, or other
violation, the matter may be dealt with as a war crime, either at court martial or
in a civilian court.®s

Headquarters Provost Marshal (Army) can provide advice/guidance

and examples of standing orders from relevant previous operations.

2.6. A set of instructions, translated as appropriate, should also be widely
published for the CPERS, setting out the behaviour that is expected of them,
their rights and the rules that they are to adhere to while held at the CPERS
facility. For the purpose of this publication, a captured persons facility is
defined as: any facility where captured persons are held in captivity, including
unit holding areas, collection points and captured persons holding facilities.2®
These orders should include details of the complaints procedure to follow in
the event that they have been mistreated or abused. Additionally, commanders
must ensure that copies of standing orders, instructions and announcements
for the CPERS are displayed in the CPERS facility and copies of all written
orders, regulations and rules are handed to the various CPERS
representatives.®

85 See Chapter 4, Section 2.

86 This is a modified definition and will be updated in the Joint Doctrine Publication
(JDP) 0-01.1, UK Terminology Supplement to NATOTerm.

87 See Chapter 10, Section 13.
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Consistency of treatment and regime is essential.

2.7. International law requires a copy of the Geneva Conventions and the
Additional Protocols to be displayed in every CPERS facility. All of these
documents must be posted so that they are available to all CPERS and written
in a language which they can understand.8 When a CPERS is unable to read,
the contents of the documents should be explained to them by the facility staff
or interpreters. The documents should regularly be checked for damage and
defacement and replaced when necessary.

Risk and vulnerability

2.8.  Commanders must be aware of the inherent sensitivities in CPERS
handling. The early stages of any CPERS handling activity, such as the point
of capture, present greater risks due to the inherently stressful situation and
the immediate lack of resources and facilities. Additionally, the restrictive and
isolated nature of a CPERS facility can result in abuses, and/or self-harm,
being committed unless the right ethos has been instilled in training and
supervision is thorough. CPERS are vulnerable to various types of abuse,
including physical, mental and psychological, for example, using force, other
types of coercion, bullying and sexual abuse. Commanders are responsible
for keeping all CPERS safe from all forms of abuse, inflicted and self-inflicted
(including bullying). In the early stages of CPERS captivity, it is essential

that correct governance is applied over CPERS activity, such as appointing

a detention officer (paragraph 4.27). For fixed CPERS facilities, the Force
Provost Marshal and/or their Military Provost Staff (MPS) will be responsible for
determining individual CPERS ‘risk or vulnerability’, which must be informed by
additional specialists, such as the medical and legal officers.

Self-induced pressure

2.9. Captivity can be a stressful time for any CPERS. There may be a sense
of shame that they have been captured, mingled with relief, and possibly guilt
for being alive. Most, apart from willing deserters, will be openly or covertly
hostile to UK and allied forces, our ethos and our mission. Experience of what
happens to their own captives may inform their long- and short-term view.8®

88 GC I, Art 41.
89 It should be recognised that some CPERS may become influential leaders during or
after captivity.
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Collectively these feelings are referred to as self-induced pressures and they
naturally diminish during extended captivity as CPERS come to terms with their
situation. Such pressures may assist in exploitation of CPERS for intelligence
as detailed in Chapter 11, Section 3.

2.10. Conversely, and most importantly, under no circumstances are active
measures to be taken to increase self-induced pressures; an unpleasant or
disadvantageous environment must not be created or exacerbated, nor can
cruel, inhuman or degrading treatment be used to worsen such pressures.
Cruel, inhuman or degrading treatment, as well as being unlawful, will further
convince the CPERS of the justice of their cause and reinforce their view
that our Armed Forces fail to comply with the Law of Armed Conflict and
human rights obligations. Humane treatment, however, will help challenge
any misconceptions, it may undermine CPERS negative beliefs, and may
cause them to reassess their view of the overall situation and, thus, the UK’s
legitimacy. It will ensure the greatest possibility of successful intelligence
exploitation and, in some cases, the complete rejection of the CPERS’
previous beliefs and convictions. This in turn may assist the overall campaign,
but even if it does not, the potential strategic consequences of failing to

be fair in CPERS treatment demands a consistent and just approach in all
circumstances.

Minimum standards and requirements

2.11. The following section sets out the minimum standards and requirements
for our Armed Forces dealing with CPERS. These minimum standards

apply at all times and in all environments, except as qualified by operational
constraints or the exigencies of the situation — this includes the need to ensure
the security and force protection of our own personnel, our partners and the
civilian population. The underlying principle is that of equivalency. Equivalency
means that CPERS will receive basic provisions of an equivalent standard to
our deployed Armed Forces in theatre.

a. Accommodation. Where possible, CPERS shall be
accommodated in conditions as favourable as those for our Armed
Forces.®® The conditions will in no case be prejudicial to the health

of the CPERS. Precautions must be taken against the danger of

fire, smoke, flooding and other risks, including indirect fire. The
premises will provide CPERS with adequate heat, light and shade. The
conditions shall make allowance for the habits and customs of the

90 GC I, Art 25; Geneva Conventions IV 1949 (GC IV), Art 85.
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CPERS. Latrine facilities are to be provided for use both in the day and
at night. Access to baths or showers is to be provided, together with
sufficient supplies of water for ablutions and laundry. Adequate facilities
are to be provided for messing. Further guidance on planning a CPERS
facility is at Chapter 6.

b. Food.* Food shall be sufficient in quantity, quality and variety

to keep CPERS in good health and to prevent weight loss or the
development of nutritional deficiencies. Each CPERS shall be provided
with three meals per 24-hour period, of a similar standard to that of the
UK Armed Forces. As a general guide, meal times shall be no closer
together than four hours nor further apart than a maximum of ten hours.
Account shall be taken of the habitual diet of CPERS and of their cultural
and religious needs. The CPERS’ physical state, however, may dictate
that more regular feeding is required.

c. Water.?2 CPERS shall be provided with sufficient drinking water.
They must have access to water at all times either on request or by
default, where CPERS are given a supply to self ration.

A plentiful supply of fresh drinking water should always be available

91  GC I, Arts 20 and 26; GC IV, Art 89.

92 GClIl, Arts 20 and 26; GC IV, Art 89. In accordance with Additional Protocol Il 1977
(AP 1), Art 5, internees shall be provided with drinking water to the same extent as the local
civilian population.
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d. Health and hygiene.®® Health and hygiene standards in all CPERS
facilities shall be sufficiently high to keep CPERS in good health. As a
minimum, the conditions should be of the same standard as those for
our Armed Forces who are collocated. A joint inspection of CPERS
facilities by medical officers and environmental health technicians
should take place regularly to ensure that the highest possible
standards are maintained in the circumstances.®* Further guidance

on health and hygiene standards for CPERS facilities is at Chapter 3,
Section 5.

e. Protection from the environment.?®* CPERS shall be afforded
sufficient protection against the rigours of the climate and dangers of the
armed conflict. CPERS should not be unnecessarily exposed to danger
or the elements and, subject to operational circumstances, are not to
remain in strong direct sunlight for long periods or without protection from
the cold or heat.

f.  Clothing.®®* CPERS shall be provided with underclothes, footwear
and outer clothing of a type appropriate to the culture and climate of
the region in which the CPERS holding facility is located. The CPERS
holding facility staff will ensure that this is maintained in a reasonable
state of repair and replaced when it is no longer serviceable.

g. Sleep and rest. CPERS shall be given at least eight hours of rest
per 24-hour period, during which there shall be an opportunity to sleep
for a single undisturbed period of no less than four hours.®”

h. Medical treatment. CPERS shall be provided with suitable medical
and dental care. Details of CPERS medical treatment are at Chapter 3.

i. Religious practice.®® Subject to short-term operational
circumstances, all CPERS shall enjoy freedom to exercise their religious
practices. CPERS may receive spiritual assistance from chaplains or
other persons, whether retained personnel or otherwise.

93 GCIl, Arts 22 and 29; GC IV, Arts 85, 91 and 92.

94 Medical officers will determine the regularity of any such inspections.

95 GCIIl, Arts 19, 20, 22 and 23; GC IV, Arts 83, 88 and 90.

96 GCIl, Arts 20 and 27; GC IV, Art 90.

97 A Defence Science and Technology Laboratory (Dstl) Study Technical Note,
DSTL/DOC29938, Sleep Requirements for Captured Personnel, July 2008.

98 GCIIl, Arts 34, 35 and 37; GC IV, Art 93; AP II, Art 5.
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j.  Protection from curiosity.®® At all times, CPERS shall be protected
against insults and public or media curiosity. Photographs are only to be
taken for official purposes, for example, establishing identity and evidence
gathering. Breaching CPERS privacy may pose a risk to them and their
families.

k. Right to communicate with the International Committee of the
Red Cross.™ During an international armed conflict, the International
Committee of the Red Cross (ICRC) has a right of access and a right to
privately interview CPERS.™ During a non-international armed conflict
the ICRC can offer its services to perform similar visits.1®2 As a matter of
policy, all CPERS shall be provided with information about, and access
to, the ICRC as fully and rapidly as practicable. They are also entitled to
unfettered correspondence with the ICRC.

[ Right to communicate generally.’®®* CPERS shall be allowed to
send and receive correspondence by means of letters and cards, which
can assist in maintaining family contacts.

m. Right to complain.’** CPERS shall have an unrestricted right to
complain. Further details on the complaint procedure can be found in
Chapter 2, Section 5 and Annex 2B.

n. Right to exercise.’*® CPERS shall be allowed a minimum of two
hours of exercise in the open air every 24 hours. For best interests,
good governance and running the facilities, additional exercise should
be considered.¢

212. The standards and requirements described above will be extended to
all CPERS to the fullest extent possible, for example, during the early stages of
the CPERS handling process. However, the exigencies of the situation, such
as resource shortages, may prevent us from being able to fully provide these
standards and requirements, keeping in mind the principle of equivalency.

99 GCIl, Art 13; GC IV, Art 27.

100 GC I, Arts 81 and 126; GC IV, Arts 30 and 143.

101 GCll, Art 126; GC IV, Art 143.

102 Common Article 3 of Geneva Conventions.

103 GC I, Art 71.

104 GCIII, Art 78; GC IV, Art 101.

105 GC IV, Art 125.

106 The Force Provost Marshal and/or their staff will advise on the requirement for
additional exercise periods. This will afford good governance and running of the CPERS
facility.
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Section 2 — Prohibited acts

CPERS must not be subjected to torture, cruel, inhuman or degrading
treatment, punishment, intimidation or violence in any form.

The threshold of cruel, inhuman and degrading treatment may also be
reached from an aggregation of conditions which, if taken in isolation, may
individually appear to be acceptable.

2.13. There are no circumstances in which torture, cruel, inhuman or
degrading treatment can ever be justified.®” Our Armed Forces are required by
law to act humanely towards all CPERS. To that end, certain specified acts, as
listed below, are absolutely prohibited in all circumstances, irrespective of the
nature of the operation or category of the CPERS. Anyone who breaches
these prohibitions can expect to be charged with offences under Service law,
domestic law or international criminal law.108

It is forbidden to take or distribute photographs, or otherwise make

images, of CPERS (dead or alive) for personal reasons.

2.14. In accordance with the 1949 Geneva Conventions, the 1977 Additional
Protocols, the 1998 Rome Statute of the International Criminal Court,® the
International Covenant on Civil and Political Rights and Customary International
Law and UK domestic law, the following are prohibited acts.

107 For details on the elements of crimes of cruel, inhuman and degrading treatment see
Chapter 4, Section 2.

108 See Chapter 4.

109 Implemented into British law by the International Criminal Court Act, 2001.
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Prohibited acts

Violence to the life, health and physical or mental well-being of CPERS, in particular murder
as well as cruel treatment and torture, mutilation or any form of corporal punishmentt®

Collective punishments™

Taking hostages™"?

Acts of terrorism

Slavery and the slave trade in all their forms3

Outrages upon personal dignity, in particular humiliating and degrading treatment, rape,
sexual slavery, enforced prostitution, forced pregnancy, forced sterilisation and any other
form of sexual violence

Theft, obtaining by deception and pillage (to steal by force)

Physical mutilation or medical/scientific experiments of a kind which are neither justified by
medical, dental or hospital treatment of the person concerned, nor carried out in their interest!s

Passing sentences and carrying out executions without previous judgement pronounced
by a properly constituted court, affording all the judicial guarantees which are recognised
as indispensable by civilised peoples®

Reprisals'?

Taking or possessing photographs of live CPERS or dead bodies for any reason other
than official purposes of identification, evidence or intelligence®

|dentification by tattooing or imprinting permanent signs or markings on CPERS®

Threats to commit any of the foregoing acts

110 Common Article 3 of the Geneva Conventions, GC IlI, Art 13; GC IV, Art 27; AP |: Arts 11 and 75;
AP I, Art 4, International Criminal Court Act 2001 Schedule 8, Article 7, paragraph 1 and Article 8,
paragraph 2.

111 AP Art 75; AP I, Art 4. This forbids inflicting punishments upon the population on account of
the acts of individuals for which the general population cannot be regarded as responsible, for example,
destroying houses in a village where the offender is an inhabitant.

112  Common Article 3 of the Geneva Conventions, AP |, Art 75; AP II, Art 4, International Criminal
Court Act 2001 Schedule 8, Article 8, paragraph 2.

113 International Criminal Court Act 2001, Schedule 8, Article 7, paragraph 1. As stated in GC IV,
Arts 40, 95 and 96 and GC lll, Arts 49, 50 and 62 internees and detainees may not be set to work.
Enlisted prisoners of war may be required to engage in labour having no military character or purpose.
Non-commissioned officer prisoners of war may be required only to perform supervisory work. Officers
may not be required to work, although they may volunteer. Suitable arrangements for payment should
be put in place.

114 Common Article 3 of the Geneva Conventions, AP |, Arts 75 and 76; AP |I, Art 4, International
Criminal Court Act 2001 Schedule 8, Article 7, paragraph 1 and Article 8, paragraph 2.

115 AP, Art 11; AP II, Art 4.

116 Common Article 3 of the Geneva Conventions, GC |l, Arts 82-88 and 99-108; GC IV, Art 117; AP |,
Art 75; AP I, Art 4.

117 Reprisals are acts that would normally be illegal taken by a belligerent to suppress illegitimate
acts of warfare by the adversary and are only permissible in narrowly defined circumstances. See Joint
Service Publication (JSP) 383, The Joint Service Manual of the Law of Armed Conflict, paragraph 5.18.
118 GC I, Art 13; GC IV, Art 27.

119 GC IV, Art 100.
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The prohibited five techniques

2.15. Following the introduction of internment in Northern Ireland in the early
1970s, a number of individuals captured and held by the police and UK Armed
Forces made allegations of inhuman treatment during their period of captivity.
On 2 March 1972, the UK Prime Minister Edward Heath stated in the House of
Commons:

‘The Government, having reviewed the whole matter with great
care and with reference to any future operations has decided
that the five techniques...will not be used in future as an aid to
interrogation...The statement that | have made covers all future
circumstances.’

The technigues in question were hooding, wall-standing, subjection to noise,
deprivation of sleep and deprivation of food and drink. The UK government
prohibited these five techniques as an aid to interrogation.

2.16. On 8 February 1977 in proceedings before the European Court of
Human Rights, the Attorney General stated:

‘The Government of the United Kingdom has considered

the question of the use of the ‘five techniques’ with very

great care and with particular regard to Article 3 of the
[European] Convention [on Human Rights]. They now give this
unqualified undertaking that the ‘five techniques’ will not in any
circumstances be reintroduced as an aid to interrogation.’20

217, Inlreland v UK (Application 5310/71), the European Court of Human
Rights gave its judgment on the use of the five techniques and concluded:

‘Although the five techniques, as applied in combination,
undoubtedly amounted to inhuman and degrading treatment,
although their object was the extraction of confessions, the
naming of others and/or information and although they were
used systematically, they did not occasion suffering of the
particular intensity and cruelty implied by the word torture as
so understood. The Court concludes that recourse to the five
techniques amounted to a practice of inhuman and degrading
treatment, which practice was in breach of Article 3.2

This judgment was a condemnation of the five techniques, which amounted to
a breach of the right not to be subjected to inhuman or degrading treatment.

120 Ireland v UK (6310/71), paragraph 102, 18 January 1978.
121 Ibid., paragraphs 167 and 168.
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2.18. The prohibited five techniques have been redefined following intense
scrutiny during the 2010 Baha Mousa public inquiry.*?? The prohibited five
techniques are as follows.

a. Stress positions. Any physical posture which a CPERS is
deliberately required to maintain will be a stress position if it becomes
painful, extremely uncomfortable or exhausting to maintain.

b. Hooding. Placing a cover over a CPERS’ head and face.?®

c. Subjection to noise. Holding a CPERS in an area where there is
unnecessary excessive noise.?*

d. Deprivation of sleep and rest. Depriving a CPERS of the minimum
requirement of sleep and rest.1?s

e. Deprivation of food and water. Depriving a CPERS of the
minimum requirement of food and water.12¢

The prohibited five techniques, as redefined above, must never be used as for
any purpose, but in particular:

® an aid to tactical questioning or interrogation;
e aform of punishment;

e aform of discrimination;

e intimidation;

e Ccoercion; or

e deliberate mistreatment.

219. Commanders must ensure that the prohibition of the five techniques is
contained in standing orders, which are to be displayed and available to all our
Armed Forces, particularly those working within CPERS facilities. In addition,
reference to the five techniques and the prohibition of their use must be included
in all training packages and doctrine dealing with the treatment of CPERS. It
must be clear to all our Armed Forces that any breach of these prohibitions will
result in an investigation and, where appropriate, disciplinary action.

122 Baha Mousa was a 26 year old receptionist who died while being held in a UK
CPERS facility in Basra in September 2003.

123 A cover includes a sandbag. See also paragraphs 2.21 and 2.24 for further guidance
on what is permitted.

124 Unnecessary excessive noise includes noise which is too loud, persistent or close.
125 See Chapter 2, Section 1.

126 See Chapter 2, Section 1.
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The prohibited five techniques must never be used as an aid to tactical
questioning or interrogation, as a form of punishment, discriminatory

conduct, intimidation, coercion or as deliberate mistreatment.

HOODING IS PROHIBITED IN ALL CIRCUMSTANCES

Section 3 — Guidance on control of
captured persons

2.20. Despite the above, it is recognised that there are entirely lawful activities
arising from operational circumstances that may incidentally result in instances
which necessitate CPERS being held in, or transported between, facilities
which by their temporary nature, crude construction, the security environment
or limited logistic support result in some discomfort. This may cause CPERS
to suffer uncomfortable restraint positions, temporary sleep disruption,
exposure to excessive noise and limited food and water, all because of the
exigencies of the situation.

2.21.  Whenever any of the circumstances referred to in this section arise,
all reasonable steps should be taken to mitigate such conditions which must
be for the minimum duration possible. In circumstances resulting in sleep
disruption, limited food and water and subjection to noise, the general rule is
that the conditions for the CPERS, as a minimum, should be equivalent to the
conditions experienced by those UK Armed Forces who are collocated with
the CPERS. The reason for the activity (resulting in the discomfort), and the
context in which it is carried out, will be crucial in determining its legitimacy.
Recording the reasoning, with photos may be appropriate. The following
guidance is in accordance with the Chairman’s Report of the Baha Mousa
Inquiry.12?

a. Search positions. It will be necessary to search CPERS. This
may require the individual to adopt a posture with limbs spread, albeit
only for the purposes of the search and only for as long as the search
is conducted. If such a search position is imposed, the CPERS must
be allowed to change position regularly to prevent pain and exhaustion.
Account should be taken of the age and physical fitness of the CPERS
to moderate search positions.

127 The Report of the Baha Mousa Inquiry, 8 September 2011.
JDP 1-10 (4th Edition)
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b. Restraint positions. There may be an operational requirement

to use a restraint position on CPERS as a temporary measure to gain
control of a situation. For example, restraint may be necessary where
an individual is attempting to escape or is assaulting those engaged

in handling or tactical questioning and interrogation. If such restraint
positions are imposed, it must be for the shortest period of time and the
CPERS must be allowed to change position regularly to prevent pain,
extreme discomfort or exhaustion, and positional asphyxia.1?®

c. Restraint equipment. Circumstances may also require using
restraining equipment, for example, plasticuffs, specifically issued for
such purposes to personnel engaged in CPERS handling. These must
only be applied to the hands in front of the body as shown and must in
all circumstances allow for normal blood circulation.

The correct way to apply plasticuffs The correct way to apply plasticuffs

d. Restriction of vision. \Where practicable, the need to deprive
CPERS of their sight should be avoided in the first place by common
sense steps such as appropriately:

(@]

designing and laying out facilities;

(@]

planning operations;

@]

choosing routes; and

(@]

covering up equipment.

128 Positional asphyxia is a potential danger for some physical restraint techniques that a
CPERS may be placed in. CPERS must be allowed to change position regularly.
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All efforts should be taken to avoid the need for CPERS to ever be
present in, or pass through, sensitive areas.’?® Restricting CPERS’
vision may be achieved by travelling in enclosed vehicles, or vehicles
with windows covered. Even if it is impracticable to avoid CPERS
seeing facilities layout and/or location or equipment in the first place,
there must be a genuine sensitivity about the facilities or equipment
before sight deprivation can be justified. Where, on a case-by-case
basis, no other physical alternative is available and no other measure
is possible, CPERS may be required to wear blacked-out goggles (as
shown in the image) specifically issued for that purpose. The following
points should be adhered to.

o If no blacked-out goggles are available, a blindfold may be
improvised.

o Any improvised blindfold must not be designed to cause pain.

o Blacked-out goggles or blindfolds (not
covering the mouth or nose) should only be
employed as a last resort and for the time and
extent necessary, for example, to preserve
operational security or to ensure safety and
the anonymity of CPERS and/or locally
employed civilians or other parties whose
identity should be protected.

o0 Recognising the potential for unanticipated
situations in different operational theatres,
a decision on the need to protect the
anonymity of other parties should be reflected
in operation-specific standard operating

Blacked-out goggles or blindfolds should instructions and procedures on CPERS
only be used as a last resort activities.

o Sight deprivation should not be used as a means of separating
CPERS to prevent them from communicating with each other.

o Sight deprivation should not become routine.

129 Both for reasons of operational security and to avoid making CPERS the object of
curiosity.
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o0 Sight deprivation must be justified by the operational
circumstances on the ground or to ensure the safety and
anonymity of the CPERS.

o CPERS must not be subjected to tactical questioning or
interrogation while their sight is deprived.

e. Excessive noise and restriction of hearing. Holding facilities may
be inherently noisy places, but steps should be taken to reduce noise
levels and mitigate such conditions, or consideration must be given to
providing CPERS with ear protection. Noise must not be deliberately
directed at, or increased in the vicinity of, CPERS, even for security
purposes. Furthermore, all efforts should be taken to avoid the need
for CPERS to ever be present in, or pass through, genuinely sensitive
areas. Facility design should, where practicable, avoid the risks of
CPERS hearing sensitive information, including others being questioned.
Where strictly necessary, for example, in areas that are genuinely
sensitive, ear defenders may be used to prevent CPERS overhearing
sensitive information, but only for the time and extent necessary to
preserve operational security; generators or other loud equipment
should not be used as noise shields.

f.  Reduced food and water.

The quality and the variety of

food available for CPERS may

differ according to the operational
circumstances. In addition, the food
and the cooking facilities during the
early stages of CPERS handling

may not be of the same standard as
those in the CPERS holding facility.
Circumstances may require food to
be rationed. CPERS should receive
the same amount and quality of food
as our Armed Forces; the principle

of equivalency should be applied.
CPERS may be put on a special diet
if directed by a medical officer as part
of the CPERS’ medical care. Even

if restraint equipment is applied, the CPERS should be provided with
drinking water when required.

Even if restraint equipment is applied, CPERS
should be provided with drinking water when required
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g. Disruption of sleep. It is prohibited to deliberately keep CPERS
awake, even for short periods, merely because they may shortly

face tactical questioning or interrogation. They may be woken to be
tactically questioned or interrogated if the questioning is ready to take
place, provided that the minimum sleep requirement is respected.13°
Aside from being woken for questioning, it is also recognised that
operational circumstances may result in sleep being disrupted or
delayed. Moreover, CPERS may need to be woken or disturbed for
reasons of the CPERS’ safety or welfare. It may be difficult to ensure
CPERS receive the minimum sleep requirement during transfer between
facilities. The discretion to wake a CPERS for immediate questioning is
not to be abused by way of repeated or random waking of the CPERS
with a view to disorientation. In addition, CPERS should not be regularly
subjected to sleep disruption.

2.22. Depriving CPERS of sight or hearing and applying restraints will only be
appropriate in the very limited circumstances when they are strictly necessary
for operational reasons or the safety and anonymity of the CPERS and/or
locally employed civilians and other parties, and no lesser measure will suffice.
When the reason no longer exists, such treatment must cease immediately.
Where practicable, CPERS who are subjected to sight or hearing deprivation
should be told the broad reasons for it. If being deprived of their sight for
some or part of a journey by road or air, as well as ensuring that the sensory
deprivation is kept to the minimum time strictly necessary, CPERS should be
told in a language which they understand, in general terms, where they are
being taken. Simple phrases in relation to sight deprivation should be included
in mission-specific language training.

2.23. As soon as practicable, a record should be made of every occasion
when sensory deprivation takes place (such as, when wearing blacked-out
goggles or ear defenders has been used); this is to include the date and time,
duration, a brief explanation of the circumstances and the justification, and the
details of the Service person who authorised the sensory deprivation. This
information should be included in the CPERS’ record of captivity.

2.24. A CPERS may make a request, for example, to:

e be concealed under a blanket for fear of being identified by other
CPERS or local nationals (for example, interpreters or contractors);
e wear a veil or head dress for religious or cultural purposes;

130 See paragraph 2.11g.
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e wear head protection against the dangers of conflict; or
e wear a hat or other head garment for protection against the climate.

Provided the aforementioned are requested by the CPERS, they do not violate
the prohibition of hooding. A record must be kept of every such request
including the date/time, a brief explanation of the request and the details of the
Service person who authorised the action.

2.25. Aids to senses, including spectacles and hearing aids, must never be
removed from CPERS except during a search (but only for the minimum time
necessary) or where it is absolutely necessary (for example, if the individual is
on suicide watch and it is believed the items may be used to self-harm).

CPERS handling requires firm command, leadership and a strong

commitment to treating individuals humanely and with decency.

2.26. The examples given above are by no means exhaustive. Every
CPERS must be considered as an individual. What may not be considered
as discomfort or stressful to one person may be extremely uncomfortable
to another. Whenever there is doubt as to whether a particular activity is
inappropriate or unlawful, advice should always be sought from the Force
Provost Marshal, a medical professional and legal adviser in theatre and/or
from Permanent Joint Headquarters (PJHQ) J9. Using reasonable force in
self-defence is always permitted, when necessary and proportionate.

Section 4 — Special treatment for
certain groups of captured persons

2.27.  Certain groups of CPERS are entitled to special treatment and care.
Specific medical treatment relating to these groups can be found in Chapter 3,
Section 4. The groups of CPERS requiring special treatment and care are
detailed below.

Juveniles and children

2.28. Apart from the general guidance contained in Additional Protocol |,
Article 77, the Geneva Conventions and Additional Protocol | make no
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specific provision for the capture and treatment of juveniles, although Geneva
Convention IV does include limited provisions relating to the protection of
children. Therefore, for each operation, it will be necessary for the Ministry

of Defence (MOD) to establish a policy for handling juveniles, which will
conform with human rights law and the humanitarian principles of the Geneva
Conventions.®® Advice should be first sought from the Force Provost Marshal
and legal advisers on managing juveniles and children. The Force Provost
Marshal should seek assistance from the ICRC if necessary. However,
medical staff, padre and potentially some appropriate non-governmental
organisations could also provide advice and assistance if desirable.

2.29. For the purpose of this publication, captured juveniles are defined as:
captured persons aged 15, 16 or 17.1%2 The following guidance reflects the
basic legal position regarding the treatment of juveniles.

a. CPERS who are, or are judged to be, juveniles shall be processed
through the same administrative and induction arrangements as adult
CPERS. However, where possible, juveniles will be separated from
other CPERS during these processes.

b. Juveniles should be accommodated separately from all adult

and child CPERS, except where they are part of a family group. Male
and female juveniles shall be accommodated separately. However,
juveniles could suffer from isolation and therefore careful consideration
should be given for them to associate with adult CPERS at certain
times, for example, communal prayer time, exercise and feeding. Such
association must be planned and supervised closely at all times.

c. The ICRC will provide advice and assistance to the care, handling
and repatriation of juvenile CPERS and early liaison is essential.
Juvenile internees and detainees may be transferred to the host nation
authorities or to another nation’s authorities, but such transfers will be
governed by MOD policy.

d. Initial questioning of juveniles can be carried out to establish
the true identity and age of the individual.®®*®* Subsequent tactical
questioning and interrogation of juveniles is not prohibited in law;

131 The Operations Directorate are responsible for the UK policy on juveniles.

132 JDP 0-01.1, UK Terminology Supplement to NATOTerm.

133 See Chapter 11, Section 2 on the distinction between initial questioning and tactical
questioning.
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however, the MOD will issue operation-specific guidance on whether
this is permitted as a matter of policy. Such policy will have due regard
to the juvenile’s age, any special condition and vulnerability, as well as
the military benefit to be derived.

2.30. For the purpose of this publication, captured children are defined as:
captured persons aged 14 and under.’** The following guidance reflects the
legal position for the treatment of children.

a. Children should not be held in captivity unless captured to prevent
imminent danger to our Armed Forces. If they are detained, this should
be for the shortest possible period of time. Children must be housed
in separate quarters from adults and juveniles, unless they are part of

a family group.™s In certain circumstances, those under the age of 15
may be removed from a location to be protected from danger.

b. Children must be guarded by a minimum of two UK personnel
specially selected for this task. At least one of them, where possible,
should be of the same gender as the captured children. It should be
noted that it may be culturally inappropriate for male teenagers to be
guarded by female Service personnel and vice versa.

c. Children are not to be tactically questioned or interrogated.

d. For each operation, the UK MOD must issue specific guidance
regarding transferring or releasing children who have been captured.1®

2.31.  There may be instances where CPERS do not know, are unwilling to
reveal, or mislead us about their date of birth to avoid tactical questioning

or interrogation. It may be extremely difficult to ascertain the age of young
CPERS. Such a CPERS will be considered to be a child until more detailed
checks can be made. Assessment of age will be made by, or on behalf of,
the Detention Authority, taking into account all relevant evidence, particularly
the medical officer’'s and dental officer’'s assessment. The role of the medical
and dental officers is at Chapter 3. If an individual reasonably claims or is
assessed to be less than 15 years of age, the individual should be treated as
a child.

134 This is a modified definition and will be updated in JDP 0-01.1, UK Terminology
Supplement to NATOTerm — derived from AP |, Art 77.

135 Consideration must be given to the potential effects of holding children separately,
particularly where we hold very few.

136 The Operations Directorate are responsible for the UK'’s policy on children.

JDP 1-10 (4th Edition)

69



Standards of treatment

70

2.32. All officers responsible for CPERS facilities must take particular care
and attention when holding juveniles, children or vulnerable persons. They
have an obligation to care for them in a manner that takes account of their age
and particular care and attention requirements. Juveniles and children are
more vulnerable than adults and must be protected from violence or abuse.
They are to be treated with special respect and shall be protected from any
form of assault. In addition, they will be provided with the care and assistance
they need, whether due to their age or for any other reason.

2.33. The regime for juveniles and children should emphasise education and
skills training in keeping with relevant cultural and religious precepts. J1 should
seek to establish links with those non-governmental organisations working
with young people beyond the CPERS holding facility to extend the range of
programmes available to young CPERS, particularly in physical, cultural and
social activities.*”

2.34. A high priority should be given to maintaining and developing links
between juveniles and children and their families. Families should be
encouraged to visit the CPERS holding facility as often as is feasible and
to maintain contact by letter or other available communications means.
The CPERS holding facility commandant needs to pay special attention to
the environment in which visits take place, affording as much privacy and
informality as possible.

2.35. In many countries, a significant proportion of juveniles may have lost
contact with their families before, or as a result of, their period in captivity.
CPERS holding facility commandants will need to give particular attention to
identifying those young people who may want and need additional support in
re-establishing links with their families or for whom family links have irrevocably
broken down. Our Armed Forces should request assistance from the ICRC

in establishing family links. In addition, where operational circumstances
allow, depending on the nature of the operation and the duration of the period
in captivity, the commandant should aim to ensure some sort of purposeful
activity or training for juveniles, on which the ICRC’s advice may be sought.
The main purpose should be to avoid returning the young persons, where
practicable, to malign social influences. It will be important to enlist the help of
the relevant government and non-government agencies, including those of the
host nation, in designing and delivering appropriate resettlement programmes.

137  For example, the United Nations International Children’s Emergency Fund or Save the
Children.
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Women and girls

2.36. On 31st October 2000, United Nations Security Council Resolution 1325
was passed. It was the first formal and legal document from the United
Nations Security Council that required parties in a conflict to prevent violation
of women'’s rights, to support women’s participation in peace negotiations and
post-conflict reconstruction, and to protect women and girls from sexual and
gender-based violence in armed conflict. The MOD and the single Services
have ongoing initiatives and are making policy to implement the Resolution. 8

2.37.  The captivity of female CPERS may be culturally sensitive. Due regard
must be given to females’ physical strength, the need to protect them against
rape, forced prostitution and other forms of sexual violence or abuse, and

the special demands of biological factors such as menstruation, pregnancy
and childbirth, as well as meeting culturally specific requirements. Pregnant
CPERS and mothers of dependant children must have their cases considered
with the utmost priority. Female CPERS shall in all cases benefit from
treatment as favourable as that granted to male CPERS. 1

2.38. Women and girls must be kept in separate accommodation from
males.”® Female CPERS should be under the immediate supervision of female
Service personnel where possible.*' Guidance should be taken from the work
of the United Nations concerning sexual violence in conflict.4?

Family groups

2.39. In cases where families are detained or interned, if at all possible, and

unless there is an urgent operational requirement to segregate specific family

members, they should be kept together as family groups and accommodated
separately from other categories of CPERS. 143

138 See also the International Committee of the Red Cross study, Women facing

War 2002. It considers the impact of armed conflict on the lives of women.

139 GCIII, Art 14.

140 GC IV, Art 76.

141 Female supervision may not be available at the early stages of an operation or in the
maritime environment if the ship is not manned by a mixed crew.

142 See UK National Action Plan on Women, Peace and Security 2018 — 2022, and

JSP 1325, Human Security in Military Operations.

143 AP, Art 75(4).
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Vulnerable captured persons

2.40. For the purpose of this publication, a vulnerable CPERS is defined

as: an individual who by reason of mental or other disability, age, illness or
other grounds, is or may be unable to take care of themselves; or is unable to
protect themselves against significant harm or exploitation; or is dependent on
others for assistance in the performance of basic physical functions.™4

2.41. Where CPERS are identified by the commander (having taken advice
where practicable from the doctor, Force Provost Marshal and legal adviser)
as being vulnerable they are to be managed according to need. Those who
require medical treatment are to be treated by medical staff; those who

are considered vulnerable, but do not require medical attention should be
managed accordingly. Our Armed Forces must, at all times, secure the safety
of any vulnerable CPERS. Any CPERS who is considered to be a vulnerable
person must be protected, and their conditions and treatment supervised
accordingly. If appropriate, depending on the vulnerable persons particular
circumstances, they are to be separated from all other CPERS, except for
appropriate carers or family members. Extra care must be taken to ensure
they are protected from any abuse or mistreatment by other CPERS.

Section 5 — Complaint procedure

2.42. CPERS shall have an unrestricted right to complain to:

e the ICRC representative;

e their respective CPERS representative;

e where nominated, the protecting power;"s or
e our Armed Forces directly.®

CPERS must be briefed on this as part of their in-processing brief to the
facility.” On entering and exiting a CPERS holding facility, CPERS are to be
asked whether they have any complaints concerning their treatment. This
should not be done in the presence of the capturing Service personnel

or unit. The Force Provost Marshal must establish practical and effective

144 This is a modified definition and will be updated in JDP 0-01.1, UK Terminology
Supplement to NATOTerm.

145  For further details on the protecting power see Chapter 4, Section 4.

146 An example of ‘it is your right to make a complaint’ sign that would be displayed in a
CPERS holding facility can be found at Annex 2B.

147 GC I, Arts 50 and 78.
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arrangements for complaints in respect of captivity before reaching the CPERS
holding facility.*® If any CPERS are considered to be vexatious or serial
complainers, advice must be sought from the legal adviser. For details on

the CPERS’ representative see Chapter 10, Section 13. Commanders must
ensure that the process and procedure for making complaints are displayed in
all CPERS facilities and are available to all CPERS in the languages necessary
for all CPERS to understand. Any complaints are to be recorded in the CPERS
record (MOD Form 2300B), see Annex A, Section 2.

2.43. Complaints must not be edited or altered in any way and are to be
forwarded immediately. Even if complaints are unfounded, no punishment may
be imposed on the complainant. It is important to recognise that the absence
of complaints does not, in itself, prove that all is well; experience of custodial
systems has shown that the absence of complaints may be indicative of a lack
of faith in a system or a fear of reprisals. Independent inspections, however,
help to counter allegations of mistreatment where no specific complaints arise.

CPERS have an unrestricted right to complain.

2.44. If a CPERS complains that they have suffered some form of abuse or
been mistreated in any way, the person receiving the complaint is to report it
to their chain of command and the Service police immediately and summon
medical assistance if required. The details of all complaints must be recorded
in full in the personal file of the CPERS, including details of the actions taken
to investigate and resolve the complaint. [t is the responsibility of the chain of
command to ensure that all complaints have been brought to the attention of
the Service police without delay.**® The information required should include:

e what has been alleged;

e who was involved;

e the place, date and time of the alleged incident: and
e what the person receiving the allegation did about it.

An immediate actions drill for adverse incidents is at Annex 13B.

148 See paragraph 4.31.
149 Commanding officers should also be mindful of their duties under Sections 113
and 114 of the Armed Forces Act 2006 to notify the Service police in certain circumstances.
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2.45. The Service police are mandated to conduct an effective investigation
of all complaints. As well as being a legal requirement, such investigations
bring benefits to the force in terms of force protection, maintaining our
reputation and providing a comprehensive record. A copy of the complaint
form contained in the individual’s CPERS record (MOD Form 2300B) will be
taken by Service police for investigation.1s®

2.46. The chain of command must make sure that the legal adviser, PJHQ,
including J9 legal, and Provost Marshal (Army) are copied in on all allegations
and complaints. PJHQ should ensure that the ICRC (or other applicable
representative power) is notified of the details of complaints, whether the
complaints are against UK Armed Forces, the host nation authorities or allies.
In the case of a serious complaint, this must be done immediately. In cases
of less serious complaints, this can be done during routine visits.

150 See Annex A, Section 2.
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Annex 2A

Guidance on standing
orders

2A1. Commanders must ensure that, as a minimum, the topics listed below
are included in standing orders for captured persons (CPERS) facilities and
that the standing orders are displayed in all facilities.

Topic Guidance

Make it clear that all CPERS are to be treated humanely at all
Humane times.

treatment

Forbid the prohibited acts, including the five techniques.

Emphasise that access to CPERS will be strictly limited to
those individuals who need, and are authorised to have,
access to CPERS.

Maintain and update a list of individuals authorised to visit
CPERS.

Deny entry to all others seeking access to CPERS unless
authorisation from the officer in charge of the facility has been
granted for a legitimate military purpose.

Authorised
access list!s!

Maintain a record of all individuals who have had access to
CPERS, including reasons and timings, even if their names
appear on the authorised list.

Display a copy of the Geneva Conventions and make
available to all CPERS in a language that they understand.

Geneva As part of their in-processing, provide CPERS with a verbal
Conventions  brief on the contents of the Geneva Conventions.

Provide assistance to those CPERS who are unable to read
to ensure that they understand their rights and entitlements.

Display a copy of the complaints procedure for CPERS in a

Complaints language that they understand.

procedures Explain to CPERS the procedure on how to make a
complaint.

151  The authorised access list is to include only those staff authorised for direct access,
which will include General Officer Commanding, Chief of Staff, policy adviser and legal
adviser.
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Access to
International
Committee
of the Red
Cross (ICRC)

Topic Guidance

State the procedure for any ICRC visit, including access to
CPERS. (An example ‘right to contact the ICRC’ poster can
be found at Annex 4B.)

Daily routine

Publish a daily routine that shows key timings, such as meal
timings, medical checks and prayer timings. As part of the
in-processing brief, verbally brief CPERS on the daily routine.

All CPERS will be routinely searched. (An example search
poster can be found at Annex 7A.)

All CPERS have a right to request to see a doctor. (An example
‘right to see a doctor’ poster can be found at Annex 3B.)

Water and
feeding

Ensure that drinking water is available to CPERS at all times.

Ensure that food is equivalent to that given to our own forces,
with due allowance made for cultural and religious differences.

Governance

Identify who has direct responsibility for CPERS at any time.
Identify the chain of command in respect of the facility.

Stipulate the procedures for management checks to ensure
the humane treatment of the CPERS.

Actions on

As part of their in-processing, provide CPERS with:

e equipment and personal protective equipment (for
example, helmets, combat body armour, and life
jackets), as required; and

e averbal brief highlighting:15?

0 actions to be taken in the event of incoming fire;

0 procedures to be followed in the event of an
adverse incident involving CPERS; and

o the need to notify guards immediately if a CPERS
falls ill or dies.

Fire

Fire safety measures and other emergency procedures.

Actions to be taken in the event of a fire.

Reporting
violations

Report to the chain of command and the Service police all
violations of the Law of Armed Conflict and other applicable
law (including breach of any standing orders for any CPERS
facilities).

76

152 Consideration should be given to providing such briefs via video or audio means
where there are insufficient interpreters.
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Annex 2B

Example of a complaint
sign

2B.1.  All signage and notices need to be checked for cultural sensitivity and
relevance and be specific for individual operations, taking into account the
divergent CPERS population. [t is impossible to produce standardised signage
and notices applicable in all situations.

It is your right to make a complaint

Speak to a member of staff for help
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Chapter 3 provides direction on the standards of medical support
that should be provided to CPERS held by UK Armed Forces
while on operations and outlines the legal provisions and ethical
principles that underpin these standards.
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While in legal terms the Geneva
Conventions only apply in their entirety
to international armed conflicts, the
humanitarian principles that underpin
them will be applied at all times as

a matter of policy in the medical
management of all CPERS.
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Chapter 3

Medical support to
captured persons

Section 1 — Legal and ethical principles

3.1.  While it is not possible to cover every captured persons (CPERS)
eventuality, the provisions and principles outlined in this chapter (in conjunction
with good medical practice and health care governance) shall govern conduct
whenever there is medical involvement with CPERS. Whenever any member
of the Defence Medical Services staff are involved with CPERS issues, they
are to comply with their professional obligations for optimum professional
practice as stated by their respective professional regulatory bodies

(medical practitioners,'®® dental practitioners, (dentists, dental hygienists

and dental nurses),’®* nurses and midwives,®s pharmacists® or allied health
professionals?®?).

3.2. While in legal terms the majority of the provisions of the Geneva
Conventions only apply in international armed conflicts, the humanitarian
principles that underpin them will be applied at all times as a matter of policy
in the medical management of all CPERS.

3.3.  The contents of this chapter should be read in conjunction with the
whole of this publication, and understood by all Defence Medical Services staff
who may be liable for deployment or involved in planning medical provision on
operations.’®® Particular attention must be paid to Chapter 2 as it sets out the
minimum standards of treatment for all CPERS.

158  General Medical Council (GMC), Good Medical Practice, 25 March 2013 (updated

29 April 2019).

154  General Dental Council, Standards for Dental Professionals, 30 September 2013.
155 Nursing and Midwifery Council, The Code: Professional standards of practice

and behaviour for nurses, midwives and nursing associates, 28 January 2015 (updated

10 October 2018).

156  General Pharmaceutical Council, Standards for Pharmacy Professionals, May 2017.

157 Health and Care Professions Council, Standards of conduct, performance and
ethics, 1 August 2012 (updated January 2016).

158 Further guidance may also be found in the International Committee of the Red Cross
(ICRC), Health Care in Detention: A Practical Guide, January 2017 and ICRC Health Care in
Danger: The responsibilities of health-care personnel working in armed conflict and other
emergencies, August 2012.
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United Nations Principles of Medical Ethics™

3.4. The United Nations (UN) has issued a set of ethical principles that relate to
health care personnel’s involvement when treating CPERS. These principles of
professional conduct apply at all times.

Principle 1 — Duty to treat

Health personnel, particularly physicians, charged with the medical care of CPERS
have a duty to provide them with protection of their physical and mental health and
treat disease to the same quality and standard as is afforded to those who are not
imprisoned or detained.

Principle 2 — Prohibition of mistreatment

It is a gross contravention of medical ethics, as well as an offence under applicable
international instruments, for health personnel, particularly physicians, to engage,
actively or passively, in acts which constitute participation in, complicity in,
incitement to or attempts to commit torture or other cruel, inhuman or degrading
treatment or punishment.

Principle 3 — Professional relationships

It is a contravention of medical ethics for health personnel, particularly physicians, to
be involved in any professional relationship with CPERS the purpose of which is not
solely to evaluate, protect or improve their physical and mental health.

Principle 4 — Impartiality of treatment

It is a contravention of medical ethics for health personnel, particularly physicians,
to:

e apply their knowledge and skills to assist in interrogating a CPERS in a
manner that may adversely affect the physical or mental health or condition
of such CPERS and which is not in accordance with the relevant international
instruments; or

e certify, or to participate in certifying, the fitness of CPERS for any form of
treatment or punishment that may adversely affect their physical or mental health
and which is not in accordance with the relevant international instruments, or to
participate in any way in the infliction of any such treatment or punishment which
is not in accordance with the relevant international instruments.

159  United Nations (UN) (1982) Principles of Medical Ethics in the Protection of Prisoners and
CPERS against Torture and Other Cruel, Inhuman or Degrading Treatment, General Assembly
Resolution 37/194.
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Principle 5 — Restrictions on restraint

It is a contravention of medical ethics for health personnel, particularly physicians,
to participate in any procedure for restraining a CPERS unless such a procedure is
determined in accordance with purely medical criteria as being necessary for the
protection of the physical or mental health or the safety of the CPERS himself, of
his fellow CPERS, or of his guardians and presents no hazard to his physical or
mental health.

Principle 6 — Prohibition of derogation

There may be no derogation from the foregoing principles on any grounds
-whatsoever, including public emergency.

3.5. The information below offers further guidance and direction pertaining to the
principles.

a.  While medical documents must be held separately from other official
CPERS records, the latter must be annotated that a medical examination

has taken place and may include any specific instructions issued by medical
staff that are necessary to safeguard the CPERS or facilitate their ongoing
care. Standards of medical care, confidentiality and documentation should be
equivalent to those applied to members of our Armed Forces.

b. If health care personnel become aware of, or suspect, mistreatment they
have a duty to immediately report this to the operational chain of command,
the Service police and legal adviser, as well as to the medical chain of
command.

c. Health care personnel are only to be involved in professional relationships
with CPERS for the purposes of evaluating, protecting or improving their
physical and mental health. Health care personnel must not engage in the
following.

(1)  Apply their knowledge and skills to assist in questioning CPERS in a
manner that may adversely affect the CPERS’ physical or mental health;
this includes certifying or stating that a CPERS meets a specific mental or
physical standard for questioning because this could never be considered
as benefiting their health. Based on the principle that medical staff must act
in the best interests of their patient, the practice of declaring someone as fit
for captivity or questioning is incompatible with the role of medical staff.
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(2) Have any role in the imposition of disciplinary sanction or other
restrictive measures.

(8) Question CPERS about matters, unless they are relevant to
their medical care.

d. At any time, medical staff must advise the chain of command if

a CPERS is unfit to take part in a specific activity on the grounds of
poor health (including mental capacity). In exceptional circumstances,
the Joint Force Commander, however, may decide not to accept the
medical advice.'® Should this happen, a record of the fact and the
reasons for the Joint Force Commander’s decision are to be kept with
the CPERS’ medical records.

e. CPERS must be protected from being subjected to public curiosity.
Clinical photography of CPERS requires special consideration as the
validity of consent may be difficult to assess. Photography required for
legal or forensic purposes will be conducted by Service police to ensure
compliance with any legal evidence requirements. Very rarely, clinical
images (including photography) may be required for the medical record
but only after written consent has been given by the CPERS. The

use of such images for teaching, research, papers, books, journals or
presentations is prohibited.

f.  Health personnel must not participate in any planned procedure

for restraining CPERS unless such a procedure is determined to be

in accordance with purely medical criteria as being necessary for the
protection of the physical or mental health or the safety of the individual,
their fellow CPERS or of their guardians. Moreover, restraint must not
present an undue or disproportionate hazard to the CPERS physical or
mental health. Such requirements are likely to occur rarely.

g. Our Armed Forces must provide medical support with impartiality.
There shall be no discrimination on grounds of age, disability, race,
colour, gender, language, religion or belief, sexual orientation, gender
reassignment, marriage/civil partnership, pregnancy, maternity,
political or other opinion, national or social origin, property, birth or
other status. The medical care provided must be ethical and comply
with best practice.

160 The process for this is laid out at paragraph 3.12(a) for an inpatient at a medical facility.
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UK Armed Forces medical staff must treat all CPERS with impartiality.

h. Additionally, the Senior Medical Commander on behalf of the UK
Force Commander is accountable for the maintenance of appropriate
standards of health and hygiene within CPERS facilities, regardless of
size or austerity. Routine responsibility for managing this will normally
be delegated to subordinate medical staff, who should always consider
involving environmental health personnel in this process.

i. Medical staff are to remain alert to the potential conflict that may
arise through their dual loyalty to support CPERS while supporting

the needs of the military organisation. They must be mindful that the
well-being of the patient is their prime consideration and all patients are
to be treated in accordance with their medical needs.

Section 2 — Status and protection of
medical staff

3.6. During an armed conflict, the distinctive emblem of the medical services
of an armed forces should always be displayed when in the presence of
CPERS. UK military medical staff will display the red cross emblem. Other
nations’ medical staff may display the red crescent or red crystal emblem.
When intact enemy medical facilities are captured, this should be reported
through the chain of command. Their incorporation into the medical
organisation for the treatment of CPERS should be considered.

3.7.  Military medical staff should routinely wear full uniform.'®* Captured
military medical staff have protected status under the Geneva Conventions, as
detailed below. Where possible, to reduce the burden on UK medical staff,
captured military medical staff should be used where appropriate and to the
extent feasible. These individuals can contribute to the medical management
of CPERS, particularly where there would otherwise be language or cultural
difficulties. They are also of value where the captured enemy medical staff
have a particular expertise in endemic disease not normally seen in the UK,
and helping to manage psychological disorders in CPERS. There are two
main categories staff may belong to.162

161 See Geneva Conventions for the detailed provisions.
162 Geneva Convention Il 1949 (GC Ill), Articles (Arts) 30, 32 and 33.
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a. Retained personnel in international armed conflicts. Captured
military medical personnel exclusively engaged in enemy medical
and/or dental services are not prisoners of war, but are considered to
be retained personnel. They may be retained so that their skills may be
used in treating prisoners of watr.

b. All other medical staff in international armed conflicts. These
consist of military personnel trained and employed as orderlies or
stretcher bearers, or who are not members of the medical services

but who happen to be suitably qualified; for example, doctors and
physicians who are not serving in a medical capacity. Military personnel
in this category are treated as prisoners of war but when they are
employed in medical duties they have the same rights as retained
personnel.

3.8. Captured medical staff who fall into either of the two categories shown
above and who are engaged in giving medical assistance to CPERS have the
following rights and privileges.'®?

a. They are to receive, as a minimum, all the rights conferred by the
Geneva Conventions.

b. They are to be afforded the facilities to perform their medical duties
in accordance with medical ethics, under the direction and control

of UK medical services and within the scope of UK military laws and
regulations.

c. They are to be given the means to treat CPERS, preferably those of
their own forces.

d. They are to be given the opportunity (including the provision of
transport) to make regular visits to CPERS employed outside the camp
or to CPERS who are in hospital outside the camp.

e.  While they are subject to the internal discipline of the camp, there
is no compulsion placed upon them to carry out anything other than
medical work.

f. They have the right to propose prisoners of war for repatriation
or accommodation in a neutral country and have an entitlement to

163 Geneva Convention | 1949 (GC 1), Art 28; GC Ill, Arts 33 and 113.
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attend examinations conducted by mixed medical commissions
appointed to examine sick and wounded prisoners of war and make
recommendations concerning their repatriation. For further details on
mixed medical commissions see Chapter 12, Section 4.

g. If hostilities permit in international armed conflicts, retained
personnel have the right to be relieved and repatriated.'®

h. The senior retained medical officer is responsible to the CPERS
holding facility commandant for everything connected with the activities
of retained and other medical staff employed on medical duties in the
camp. They have the right of direct access to the commandant and
must be provided with the necessary facilities for correspondence.

Section 3 — Minimum standards for
provision of medical treatment

3.9. The Detention Authority must ensure that interrogation (as distinct from
tactical questioning) does not take place until the CPERS has been medically
examined by a medical officer. Medical staff shall also conduct medical
inspections or examinations in the following circumstances.®

a. All CPERS are to be medically examined as soon as is reasonably
practicable and must undergo a medical examination within four

hours of capture — unless operational circumstances make such an
examination impossible. This examination should be conducted by the
most medically qualified individual available and will generally take place
at, or close to, the point of capture. The aim of this medical examination
is to determine whether any immediate medical care is required and to
document any injuries present at the time of capture. An F Med 1026
(medical examination for CPERS), as shown in Annex 3A, should be
used. As the medical examination takes place after capture, it does

164 GC |, Art 28.

165 Where specified, this must be a medical officer, ideally a general practitioner (GP)
or a medical officer who has been appropriately trained. In all other cases this may

be suitably qualified and appropriately supervised professional medical staff. In some
operating environments (for example, the maritime setting or isolated force elements in
forward areas of the land environment), there may be no medical officer available. In
this event the medical officer may be substituted by the most highly trained medical staff
available at that time.
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not form part of the decision to detain and medical personnel must not
declare a CPERS as fit for detention or questioning. Where immediate
medical care is required, the CPERS should be transferred to an
appropriate medical treatment facility as soon as possible.

b. CPERS should be examined by a medical officer as soon as
reasonably practicable (this is likely to be on transfer to a CPERS facility
or on admission to hospital). The aim of this medical examination is

to confirm the findings of the initial medical examination at the point

of capture, to identify any physical or mental iliness, including chronic
illness and to determine whether the medical needs of the CPERS can
be adequately managed in the detention facility. Where it is determined
that the medical needs of the CPERS cannot be adequately managed in
the detention facility, transfer to hospital or recommendation for release
on medical grounds, where appropriate, should be considered. Where
the examining medical officer determines that a CPERS’ health needs

in detention require special arrangements or infection control measures,
these are to be notified in writing to custodial staff immediately, with due
respect for medical confidentiality. The examination is to be documented
using an F Med 1026.

c. Inaddition to (and distinct from) the formal screening medical
examination described above, the chain of command may require some
form of elective screening medical to be conducted and documented
further forward than the CPERS holding facility, for example, where
transit through the CPERS handling chain is prolonged or where specific
concerns regarding CPERS’ health exist. The exact nature of such
forward screening medicals (namely, who does what, when and where)
will be determined between the medical commander and the chain of
command, and will be influenced by availability of resources and specific
operational circumstances. Any such medical examination may only be
conducted with the full consent of the CPERS, as explained in Section 6
of this chapter.

d.  When required to determine the fitness of those CPERS eligible for
work, these examinations shall have particular regard to the nature of the
work that CPERS may be required to do.*®¢ If any CPERS considers they
are incapable of working, they shall be permitted to seek a medical opinion.
Medical staff may recommend the exemption of a CPERS from work.

166 Only applies to CPERS with prisoners of war status and those internees who volunteer
for work. For further details see Annexes 10D and 10E.
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e. Inaddition to any medical screening as described above, periodic
examinations of CPERS shall be conducted by a medical officer. The
exact frequency of reviews will be determined by specific circumstances.
Where captivity is prolonged, such medical examinations should take
place at least once a month and shall include checking and recording
each individual's weight.*®” The purpose of this is to monitor the
general state of health, nutrition and cleanliness of CPERS and to
detect contagious diseases. Screening for endemic diseases, such
as tuberculosis, may need to be undertaken. Although models of
psychological health do not translate easily across cultures, attempts
must be made to assess a CPERS’ mental health as part of such
examinations. Where possible, consideration should be given to the
frequency of medical examinations being increased from monthly

to weekly.

f. Prior to a CPERS’ transfer of care from one institution or facility to
another, and upon discharge or release.

g. Every 24 hours for those CPERS who are being kept in medical
isolation, segregation or under maximum security restrictions, and for
those who are engaged in actions that might affect their health (such
as those on hunger strike, refusing medication or deemed at risk of
self-harm).1e8

h. All CPERS who request to be seen. (An example of ‘right to see a
doctor’ sign that would be displayed in a CPERS holding facility can be
found at Annex 3B.)

i. All CPERS who require clinical follow-up.

i. Any CPERS to whom medical staff are specially directed or about
whom they might have clinical concerns. This may include vulnerable
groups.'s®

k. Any CPERS upon the request of holding facility staff.

167  GCIIl, Art 31.

168 This does not apply to individuals who are housed in single cells and who are in
regular contact with other CPERS through communal messing or exercise arrangements.
169 Chapter 2, Section 4.
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3.10.  The following minimum standards of medical treatment must be
provided.

a. All CPERS held by our Armed Forces will require a medical
assessment in accordance with paragraph 3.9.

b. All sick or injured CPERS must be treated impartially and according
to medical need and priority without regard to status or national origin.
At any point after capture, all CPERS entering the CPERS handling
chain will receive medical care based on their immediate clinical need.

c. No CPERS may be subjected to mutilation, to medical or scientific
experiments of any kind, or procedures of any kind that lack medical
justification.

d.  When there is a change of duty medical carer for CPERS patients,
there should be a clear and documented handover routine so that there
is, as far as practically possible, seamless care in accordance with
good health care governance principles.

e. CPERS are entitled to the same medical attention as that afforded to

our Armed Forces personnel in the same situation and delivered by the
most appropriate medically trained personnel available in that locality.

f. Our Armed Forces should not prevent CPERS from presenting
themselves to medical staff for examination. Instructions must be clearly
visible detailing how medical staff can be contacted in an emergency.
g. Medical staff should carry out the following.
(1) Treat, evacuate and return CPERS to the normal CPERS
facilities using the same clinical criteria that are applied to our

Armed Forces.

(2) Hold a daily sick parade at each CPERS holding facility.

Details of the timings of sick parades and of the medical facilities

available are to be clearly displayed and briefed to CPERS using a
language they understand.

170 United Nations, Standard Minimum Rules for the Treatment of Prisoners,
17 December 2015.
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(8) Transfer CPERS requiring specialist treatment to specialised
institutions, military or civilian hospitals most appropriate to their
needs. Where hospital facilities are provided within an institution,
their equipment, furnishings and pharmaceutical supplies shall
be adequate for the medical care and treatment of sick CPERS,
and there shall be a staff of suitable trained personnel. Any
transfers to coalition partners medical facilities (or host nation

or non-governmental organisation facilities) should have been
considered in advance and must be made having taken medical,
legal and policy advice and with appropriate safeguards in place
recorded in a memorandum of understanding or other written
agreement.

@) Provide CPERS with medical care and the appliances
necessary to maintain in good health, free of charge, for example:

pharmaceutical preparations;
dressings;

immunisations;

spectacles;

dentures; and

other prostheses.

O O O O O O

The medical officer at the CPERS holding facility is to establish a
quality assured system for issuing medication. Prior reachback
should be sought from the medical chain of command to assist in
devising an appropriate system. This could amount to the medical
officer dispensing each dose of medication. However, if CPERS
are self-medicating, instructions need to be in a language they can
understand.

h. The services of at least one fully qualified general practitioner,
who will have primary care experience of mental health problems,
shall be available to every CPERS holding facility. Vulnerable CPERS,
as defined at Chapter 2, Section 4, who require medical attention, are
to be released into the care of the medical services to assess and
treat as necessary. CPERS who, owing to their physical or mental
condition are unable to state their identity shall be handed over to the
medical services in the first instance. The identity of such CPERS shall
be established by all reasonable means. The Detention Authority will
then consider whether or not the CPERS should be released or their
detention continued.
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i. Oral health inspections (properly consented) are to be carried out at
appropriate intervals as determined by dental staff.

The services of a qualified dental officer shall be available to every

CPERS holding facility.

j. The medical authorities shall, upon request, issue any CPERS who
has undergone treatment, a report indicating the nature of their iliness
or injury and the duration and kind of treatment received. A duplicate of
this report shall be held with the CPERS’ medical record.

k. Ifitis suspected that a CPERS has an infectious disease, consent
must be sought prior to disclosure of this in the wider interests of
protecting others, such as military personnel, visitors, interpreters and
other CPERS. If consent is not granted, urgent consideration must be
given to disclosure if it is necessary to protect others.

. New injuries found while being held by our Armed Forces must be
carefully documented and brought to the attention of the operational
and medical chain of command, Service police and legal adviser, so
that an investigation can be started immediately. Medical staff must
carry out checks of other CPERS to ensure that this is not indicative of
a wider problem.

New injuries found on CPERS while being held by UK Armed Forces

must be carefully recorded and reported.

m. If a CPERS brings in any drugs or medicine or declares that they
have been receiving any continuing therapy, the medical officer shall
consider how best, if appropriate, to continue the course of treatment.

n. Medical staff providing treatment to CPERS must have an
interpreter where necessary (inevitably provided from within the
CPERS holding facility resources so as to limit CPERS exposure to
other interpreters, who may not understand the procedures and risks),
without which it will be difficult to conduct a medical consultation

on a patient. Wherever practicable, interpreters should be of the
same gender as the CPERS. Unless there appears to be a medical
emergency, or it will unduly delay the completion of the formal medical
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screening examination on admission to the CPERS holding facility,
medical staff should postpone undertaking a clinical consultation

until an interpreter is available. Should a CPERS refuse to allow the
interpreter to be present, efforts should be made to reassure the patient
and address any fears that they might have (for instance, by using a
screen or handheld radios, to avoid face-to-face contact between the
interpreter and CPERS). However, if they remain adamant that they do
not wish to have an interpreter present, the consultation should continue
with an appropriate note being made in the medical documents.

o. Consideration must be given to cultural issues, such as the
preference in some societies of only using female health care personnel
for female patients and male health care personnel for male patients.
However, it is recognised that it may not be possible to comply with
such preferences in all circumstances.

p. The Theatre Medical Director has a specific responsibility to
undertake regular visits to any national CPERS holding facility within
their area of responsibility for the purposes of medical assurance.

g. The practice of remotely prescribing treatment without actual
examination of the patient is highly undesirable and should not occur
unless there are compelling operational reasons that make this
approach the only way in which to administer care to the CPERS.

If remote prescribing does occur, then the reason is to be clearly
recorded in the CPERS’ medical records and arrangements to visit the
CPERS made at the earliest opportunity.

r. In all cases of death in custody, the case is to be immediately
referred to the Service police for investigation, legal adviser, chain of
command and reported to the Theatre Medical Director. Detailed
clinical records should be made that will enable a subsequent written
report to be prepared and, where necessary, establish identity. The
nature of any post-mortem medical examination required will depend
upon the circumstances of the death and will, whenever possible, be
sensitive to local customs and religious practices. A general practitioner
would not normally be expected to have the expertise to carry out such
a medical examination and advice should be sought from a senior
medical commander to how this medical examination is to be achieved.
The burial or cremation of a CPERS cannot take place until the Service
police give authority and in normal circumstances the body will be
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released to the family usually following engagement with the appropriate
host nation authorities,” possibly through the International Committee

of the Red Cross (ICRC), for burial in accordance with local custom. The
ICRC may be willing to assist in this regard. The forensic component of
any investigation following the death of a CPERS will normally be led by
Service police.

3.11.  Continuation of medical care out of country. There may be occasions
when the clinical care of a CPERS cannot be supported locally and it would

be in their best medical interests to be evacuated to the UK or to a third-party
nation for continuation of care. Under these circumstances, clinical staffs

are to advise the chain of command at the earliest opportunity to enable the
necessary consultation with key UK government departments and for approval
of any evacuation to be given. Notwithstanding the clinical imperatives,

it may be that clearance for evacuation is not forthcoming. Under these
circumstances, a note to the effect that clearance to evacuate has not been
given is to be recorded in the CPERS’ documents and the best care is to

be continued within the capabilities and constraints of the deployed medical
clinical facilities within the operational area. Where clearance to evacuate is
obtained, the CPERS must be informed and their consent obtained where they
are an adult with mental capacity. For others, urgent legal advice must be
sought. The host nation’s laws may be relevant.

Section 4 — Special categories of
captured persons

3.12.  Wounded and sick captured persons. \Wounded and sick CPERS
may be questioned, but not if it would adversely affect their health or
treatment. Procedures will vary depending upon whether the CPERS is a
patient within a medical treatment facility or not.

a. Inpatients within a medical facility of the medical services.
Questioning will not normally take place within a medical treatment
facility, or when a patient is receiving treatment for an acute condition.
Such actions could affect the protected status of the medical facility
rendering it liable to legitimate attack. Accordingly, the theatre
commander must be engaged and legal and policy advice must be
sought at the earliest opportunity. A responsible officer from the

171 See Chapter 13, Section 4.
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Detention Authority may seek permission from the commanding
officer of the relevant medical treatment facility to question a CPERS.
The commanding officer, in consultation with the clinician directly
responsible for the CPERS’ treatment, should make an assessment as
to whether questioning will adversely affect their patient’s treatment,
physical or mental health.'? This assessment and any time limitations
must be recorded in the clinical record. After seeking legal advice, only
the UK formation commander, to whom the medical unit commanding
officer is responsible, can order that commanding officer to allow
questioning against medical opinion. In such circumstances the order
must be in writing and the facts reported up through the operational
chain of command, as well as the medical functional chain of command.

b. Outpatients. \When a CPERS is being treated outside the hospital
setting, medical staff must ensure that appropriate measures are in
place to maintain continuity of any care during the period of captivity by
our Armed Forces. This includes ensuring that time is available for any
routine follow-up examinations to be made and that medications can
be administered in accordance with the required treatment regime to
ensure continuity of care. It is the responsibility of the CPERS holding
facility commandant to ensure that medical care is not compromised.

c. Recommendations of grounds for medical discharge from
captivity. If, in providing clinical care to a CPERS, the clinician in charge
becomes concerned that the health of a CPERS is being adversely
affected by their captivity, they can make recommendations to the chain
of command and the Detention Review Authority that the individual be
released on medical grounds. The final decision will rest with sufficiently
senior staff within the operational chain of command who are able to fully
analyse the implications of such a release. However, should the advice
to release a CPERS on medical grounds not be taken, a record must

be made in their medical documentation showing the medical advice,

to whom it was given, the decision made and by whom it was made.
Additionally, the Theatre Medical Director must be informed.

3.13. Juveniles and children. Juveniles and children are subject to different
management.’” |t should be noted that the detaining authority is required

172 JSP 383, The Joint Service Manual of the Law of Armed Confiict, paragraph 8.34.1
states ‘wounded and sick prisoners of war may be interrogated, but not if it would seriously
endanger their health (GC lll, Art 13) so medical advice should be taken in case of doubt’.
173 See Chapter 2, Section 4.
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to establish a detainee’s age so that they are provided with the correct
treatment in accordance with the UK’s obligations under international law. All
Defence Medical Services staff are to ensure they act within their professional
obligations: the UK General Medical Council gives additional guidance for

the treatment of juveniles and children.' Lack of documentation, misleading
information and cultural and ethnic differences may make it difficult to
determine age and, while not primarily a medical responsibility, medical staff
may be called upon to help determine the age of a CPERS. In practice,

even with medical evidence, age determination is extremely difficult to do
with certainty and no single approach can be relied upon.”® While elaborate
forensic techniques exist to help determine age, these are impractical and
ethically unacceptable in the CPERS setting. One technique that may be used
is assessing dental age based on detailed assessment of dental development.
However, even when conducted by dental consultants the margin of error

in determining age through this process is approximately plus or minus two
years for 95% of the population.’” When assessing age of CPERS, medical
authorities are acting in a purely advisory capacity. The ultimate decision on
determining age is to be taken by the Detention Authority who is always to be
made aware of the limitations of any medical and dental assessment advice.
When medical authorities are asked to determine age they are to confine
themselves to the following procedures.

a. Assessing physical appearance and general demeanour. This
should be conducted by a registered and licensed medical practitioner
(doctor) with training and experience in treating children.

b. Inspecting dentition to determine the emergence of third molar
(M3) wisdom teeth. A person with one or more fully emerged M3 teeth
is more likely to be 18 years old, but this finding is not definitive and
should be used as part of an overall holistic assessment.?”” Conversely,
however, the absence of M3 dentition is not a reliable indicator of
juvenile status. This examination is only to be done by a qualified dental
practitioner.17

174 GMGC, 0-18 years: guidance for all doctors, 15 October 2007 (updated 8 April 2018).
175 Royal College of Paediatrics and Child Health, ‘Refugee and unaccompanied asylum
seeking children and young people - guidance for paediatricians guidance’.

176 The Health of Refugee Children: Guidelines for Paediatricians. Royal College of
Paediatrics and Child Health, November 1999.

177 Defence Dental Services literature review report, 2 February 2011.

178 Not all dentists opine that such an inspection complies with their professional ethics.
This is subject to ongoing consultation.
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c. Conducting dental examination only after obtaining informed written
consent from the CPERS. Legal advice should be sought in the case of
juveniles and children or persons who may lack mental capacity. Any
consent must also agree to the subsequent release of information to the
Detention Authority.

d. Not using x-ray examination (including dental) in determining age
under any circumstances.

e. Explaining to the CPERS that they are not acting as care givers.

3.14.  Women and girls. Appropriate chaperones should be made available
for opposite gender examinations. In the case of pregnant CPERS there
should be special accommodation for pre-natal and post-natal care and
treatment. Arrangements should be made wherever practicable for children to
be born in a hospital outside the CPERS holding facility. If a child is born in a
CPERS holding facility, this fact shall not be mentioned on the birth certificate.
The national procedures of the nation of which the CPERS is a national should
be considered.

Section 5 — Hygiene standards™

3.15. The UK has a responsibility to ensure that all necessary measures are
taken to prevent epidemics and to ensure that CPERS facilities are maintained
in a clean, sanitary and healthy condition.’® Therefore, medical authorities
(including environmental health) must be involved at an early stage in the
planning of CPERS facilities.

3.16. CPERS may pose a risk to each other and those guarding them, due to
poor hygiene practices or infectious disease. In addition to primary care
support for CPERS, the medical authorities will need to consider preventive
medicine issues when planning a CPERS facility. A medical risk assessment
must be carried out with a view to recommending any special measures (over
and above those already included in the theatre medical plan) that may be
required to protect individuals (both CPERS and guarding force) against any
increased health threats; this may include a programme of inoculation or

179 United Nations, Standard Minimum Rules for the Treatment of Prisoners,
17 December 2015, and JSP 383, Joint Service Manual of the Law of Armed Forces.
180 GC IV, Arts 85 and 92.
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de-infestation of CPERS on arrival at a CPERS holding facility. CPERS found
to be suffering from infectious diseases are to be informed and isolated as
appropriate from other CPERS based on medical advice. Consideration is to
be given to informing other CPERS that there is a medical reason for isolation.
Allowing communication between the isolated CPERS and other CPERS must
be considered to keep levels of tension as low as possible.

Medical staff must ensure that the highest standards of health

and hygiene are maintained in all CPERS facilities.

3.17.  Medical staff must conduct a continuous programme of inspections
aimed at promoting and maintaining the highest standards of hygiene within
a CPERS holding facility. The medical authorities must audit this activity
and should direct environmental health staff to assist medical officers in this
task. The results of these inspections must be reported to the commandant
of the CPERS holding facility and through the medical chain of command.
Inspections should include identifying the:

e quantity, quality, variety, preparation and service of food;

e quantity, quality, preparation and service of potable water to ensure
sufficient drinking water supply (as well as the sufficiency and
suitability of water to maintain hygiene);

e hygiene and cleanliness of the institution and the CPERS;

e sanitation, heating, lighting, shade and ventilation of the institution;

e suitability/cleanliness of the CPERS’ clothing and bedding; and

e adherence to guidelines on access to the open air and physical
exercise.

3.18. The commandant should take into consideration the reports and
advice that the medical officer submits and, when they concur with the
recommendations made, take steps to implement them. If the commandant
does not concur with the medical professionals, they should immediately
submit their own report and the advice of the medical officer or other health
professionals to the in-theatre headquarters, Provost Marshal (Army) and legal
adviser. The medical officer or other health professionals shall report to the
CPERS holding facility commandant and to the medical authorities whenever
they consider that a CPERS’ physical or mental health has been, or will be,
injuriously affected by being held in the CPERS holding facility.
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Section 6 — Consent of captured
PEersons

3.19. The normal rules and standards
of consent, record keeping, use of
chaperones and medical confidentiality
apply in respect of the medical
management of all CPERS.*®" Where
written consent is required,*®2 but the
CPERS is unable to write, some other
recognised means of consent, such as
a thumbyprint and witnessing/recording

of the process, with the assistance of If a CPERS is unable to write, they can use other

an interpreter if required, may be used.

3.20. Any medical information given by a CPERS to a health care
professional is given on the understanding of a normal medical duty of
confidence.’® Consent should be obtained before releasing this information;
the information released should always be relevant and the minimum required.
Where there is doubt as to the confidentiality of the information, advice should
always be obtained from higher medical authority through the medical chain
of command.

3.21.  Unsolicited physical medical examinations and inspections (for
example, those conducted as part of the routine administrative process and
not at the specific request of the CPERS) should only be conducted with the
informed, written consent of the individual. Consent for physical examinations
and treatment must be recorded in medical records. If consent is withheld,
this must be recorded and witnessed and any examination must be restricted
to external visual observations. In addition, it should be noted that CPERS
may also refuse care, such as insulin or other medication or even feeding. If
this occurs then it will be necessary to make an urgent assessment of the
individual’s mental capacity and consult the chain of command, medical
officer, Military Provost Staff and legal adviser immediately. The General
Medical Council provides specific guidance.t®

181  GMC, Good Medical Practice, 25 March 2013 (updated 29 April 2019) and GMC,
Confidentiality: good practice in handling patient information, 25 April 2017 (updated

25 May 2018).

182 Legal advice must be sought concerning minors, juveniles and other vulnerable
persons as they may not have the legal capacity to consent.

183 More detail is found in AP |, Article 16(3).

184 GMG, Consent: patients and doctors making decisions together, Part 3, 2 June 2008.

JDP 1-10 (4th Edition)

recognised means of consent, for example, a thumbprint

99


https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/good-medical-practice
https://www.gmc-uk.org/-/media/documents/gmc-guidance-for-doctors---confidentiality-good-practice-in-handling-patient-information----70080105.pdf
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/consent

Medical support to captured persons

100

3.22. Standard UK consent forms will need to be modified to suit the cultural
and linguistic needs of the CPERS. Permanent Joint Headquarters (PJHQ)
should issue operation-specific instructions directing the format such consent
forms should take. Informed consent for photography should always be
obtained in writing.

3.28. Information, such as injuries, distinguishing marks, immunisation
history, blood group and allergies, will be regarded as confidential if obtained
through a medical examination and consultation. If it is in the interests of the
CPERS to divulge this information then they should be encouraged to do so.
For example, an immunisation history will help ensure necessary immunisation
cover as required and a declaration of allergy status would be beneficial to
avoid exposure to allergens whilst a CPERS is held in captivity. Records

of the CPERS’ gender, age, height, weight, eyes, skin and hair description
should be undertaken by non-medical personnel as these are confidential if
they are noted within the context of a medical consultation. In cases of doubt
concerning the release of medical information, the supervising medical officer
or the medical chain of command is to be consulted.1®®

Section 7 — Quialifications and training
of medical staff

3.24. Qualifications. A medical officer in charge of providing medical
support to CPERS within a CPERS holding facility will normally have completed
general practice training. For tasks specified in this document as requiring a
medical officer, a general duties medical officer may be used provided they
are under the immediate supervision of a named general practitioner. In this
context, the named supervisor must be resident in the same location. In

the immediate aftermath of capture, but before transfer and formal induction
into any CPERS holding facility, an individual will be treated according to
clinical need. In such cases medical assistance will be provided by the most
appropriate clinical staff available at that location. At point of capture or in
remote locations this may include a team medic, first aider, medical assistant
or combat medical technician.

3.25. Supervision. The medical management of CPERS is very different to
the normal professional experiences of Defence Medical Services personnel.

185 GMC, Confidentiality: good practice in handling patient information, 25 April 2017
(updated 25 May 2018).
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Medical support to captured persons

It is imperative that medical personnel are fully supported in their work with
CPERS and that they do not feel professionally isolated; there should be clearly
defined channels enabling medical staff to seek advice and support from
those higher in the command chain.

3.26. Training. Training in the legal, ethical, clinical and managerial aspects
of providing medical support to CPERS is to be delivered during Phase 2
training for all clinical cadres and as part of any operational pre-deployment
training. Additionally, appropriate refresher training may be delivered
periodically as part of any through-life career course. The exact nature of this
training will vary according to the needs of the different specialties and their
specific operational roles. This training will be in addition to any Law of Armed
Conflict training detailed in Chapter 5. The medical commander should ensure
that Defence Medical Services personnel who may become involved with
CPERS understand their roles and responsibilities and, where possible, direct
refresher training to be conducted. Medical staff deploying in a CPERS role
should attend the ‘Ethical issues for medical personnel, CPERS awareness’
course.1®

3.27. Raising concerns. The need for medical staff to perform their duty and
demonstrate moral courage cannot be over emphasised, particularly if they
become aware of any physical or psychological mistreatment of CPERS or
have concerns about the conditions in which CPERS are being held. Medical
staff should be reminded that they will always be supported by the chains of
command if they have acted in a professional manner to make their legitimate
concerns known.®?

Section 8 — Clinical records and
reporting

3.28. The prime purpose of medical records is to facilitate patient care. A
secondary purpose is to provide a record for medico-legal purposes. Clinical
information should be recorded on the most appropriate medium (for example,
F Med 826 Field Record, F Med 5 or approved electronic medical information
systems) then stored and disposed of appropriately.ts®

186 Training for ethical issues for medical personnel, CPERS awareness, 2013DIN 07-160.
187 JSP 950, 1-2-13, Raising Concerns, including whistleblowing, by Defence Medical
Services Personnel.

188 JSP 950, 1-2-11, The Defence Health Record.
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A comprehensive contemporaneous record of any medical interaction

with CPERS is to be maintained by the attending medical staff.

3.29. The Medical Examination for CPERS Clinical Record F Med 1026, as
shown at Annex 3A, is to be completed by a medical officer for every CPERS
on the first occasion that they are admitted to a CPERS holding facility. The
F Med 1026 is composed of two parts.

a. Part 1 — Medical examination of CPERS. Part 1 carries an
OFFICIAL — PROTECT SENSITIVE®® caveat and is retained in the
medical notes. It states the purposes of the medical examination and
records consent.

b. Part 2 - CPERS medical recommendation card. Part 2 is used to
communicate any specific medical care and medical safety instructions
that the detaining authority is to comply with. If the medical condition
of the CPERS changes, the information in Part 2 may need to be
updated. The specific format of F Med 1026 does not negate the
requirement for comprehensive medical records to be held elsewhere
within the medical system for additional information as required.

3.30. Comprehensive medical documentation for all cases of CPERS medical
examinations, clinical management paths and treatment programmes is
essential. Good record keeping complies with optimum clinical governance for
the benefit of the patient and provides evidence when there is a dispute over
health care issues between the examining medical officer and the CPERS.

3.31. Medical staff are to ensure that, at all stages, medical records are
treated as confidential.®®® They need to exercise continuous vigilance when
completing or supplying information for non-medical CPERS documentation,
such as the CPERS record shown at Annex A, Section 2. In any areas of
doubt, advice should be requested from the supervising senior Defence
Medical Services medical officer.

189 Whilst we acknowledge that OFFICIAL — PROTECT SENSITIVE is not an official
government classification, it is currently used on the F Med 1026 form.

190 GMC, Confidentiality: good practice in handling patient information, 25 April 2017
(updated 25 May 2018).

JDP 1-10 (4th Edition)


https://www.gmc-uk.org/-/media/documents/gmc-guidance-for-doctors---confidentiality-good-practice-in-handling-patient-information----70080105.pdf

Medical support to captured persons

3.32. Translations of the F Med 1026 into a local language must be
accurate. This should be addressed by PUHQ medical staff as part of any
operational-specific captivity standard operating instruction. Local variations
(including translations) of medical forms are to be approved by PJHQ prior
to use.

3.33. In addition to the above guidance, medical records are to be managed
as follows.

a. When a CPERS is transferred to another health care facility, a copy
of any health care records should accompany them, with originals
being retained in the CPERS holding facility medical centre until
transferred to the Central Health Records Library for archiving.'®!

b. When a CPERS is transferred from a medical facility back to the
CPERS holding facility, a copy of any inpatient notes is to be sent to
the CPERS holding facility medical centre. The principles of medical
confidentiality are to be adhered to at all times. The original hospital
notes should be retained at the role 2/3 facility for as long as that
facility retains responsibility for the medical care of the CPERS after
which the originals are to be returned to the Central Health Records
Library for archiving.

c. Upon release, CPERS will be offered a summary of their medical
records for continuity of care. It should be recorded if the CPERS
refuses their medical documentation. Due care should be taken to
ensure that the medical summary does not contain information that
would compromise the personal security of individual medical staff.

d. When a CPERS has incurred illness or injury caused by work in
which they are employed, the Detention Authority is to provide them
with a certificate stating the nature of the injury, how it was sustained
and the treatment given for it.1*2 The certificate is to be signed by
the CPERS holding facility commandant and the record of treatment
authenticated by a medical officer. One copy of the certificate is to
be given to the CPERS, one copy retained within the CPERS medical
documents, and one copy is to be forwarded to the Prisoners of War
Information Bureau after obtaining appropriate consent. It should be
recorded if the CPERS refuses to consent or accept a copy of the

191 In accordance with JSP 950, Volume 1, Part 1, Leaflet 1-2-11 (V2.0), April 2016.
192 GC I, Arts 30 and 54.
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certificate. The CPERS is to be advised that any claim for disability is
to be pursued through the power in whose forces they were serving at
the time of capture.

3.34. A CPERS casualty report (CASREP) for each nationality of CPERS is to
be completed daily by all medical facilities having a CPERS registration unit.1®3
The CPERS CASREP is used to inform the Prisoners of War Information
Bureau* of the numbers of CPERS who are undergoing medical treatment
and who are held in medical facilities in accordance with Geneva Convention
requirements.’®s A copy of the CASREP is at Annex 3C.

193 In practical terms, this will include all dressing stations, field hospitals, hospital ships
and civilian medical facilities.

194 See Chapter 4, Section 5 for further details of the Prisoners of War Information
Bureau.

195 GC I, Art 122; GC IV, Art 136.
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Annex 3A

Medical examination for
captured persons

OFFICIAL — PROTECT SENSITIVE (When complete)

F Med 1026

Revised Jul 11
PART 1 - MEDICAL EXAMINATION FOR CPERS

Full Name Known As:
Last Name or Identification
Family Name No:

RER s E:?acn‘:iﬁfation
Date: Operation:
Time: Target Site No:

Purpose of the Examination:

To determine your immediate physical and mental health care needs.

To determine if you are suffering from any infectious disease.

To document whether you are injured.

To inform the detaining authority of any medical care or supervision you may require.
To make a medical plan if required.

To ensure continuity of medical care throughout your captivity.

Consent:

e | am aware of the purpose of this examination.

e | understand that medical information is confidential but the detaining authority may be
given instructions with regards to my care.

e | understand that | have the right to refuse to participate in this medical examination.

e |If | refuse to undertake this medical examination, | will continue to be entitled to the same
level of medical care as any other CPERS.

1 do / do not* consent to undergoing a medical examination for the purposes described

above.
Witness Signature (interpreter): CPERS's Signature:
Name (Print): Date:

*Delete as appropriate

1
OFFICIAL — PROTECT SENSITIVE (when complete)
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OFFICIAL — PROTECT SENSITIVE (When complete)

CPERS Identification
Name: No:

Temperature °C Pulse Blood Urinalysis Weight Kg
Pressure

History

PMH

Allergies T
Medication

Immunisation
History

Current State
of Health

CPERS | Identification |

2
OFFICIAL — PROTECT SENSITIVE (when complete)
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OFFICIAL — PROTECT SENSITIVE (When complete)

Name:

No: ‘

Examination

Include a record of any injuries or distinguishing marks

e

Health Requirements Identified

Medical Treatment Plan (Including any Medical Advice and Special Dietary Requirements):

Medical Completed

by: Signature:

Service No: Rank:

Appointment: Date: Time:

CPERS Identification

Name: No:

CPERS Name: Identification No:
CONTINUATION SHEET

3

OFFICIAL — PROTECT SENSITIVE (when complete)
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OFFICIAL — PROTECT SENSITIVE (When complete)

DATE

NOTES

SIGN

4

OFFICIAL — PROTECT SENSITIVE (when complete)
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OFFICIAL — PROTECT SENSITIVE (When complete)

PART 2 - CPERS MEDICAL RECOMMENDATION CARD

Not to be completed if CPERS requires hospital in-patient care

Caution must be taken in consideration of release of Confidential Medical Information

Disposal of Part 2: CPERS Medical Recommendation Card: Copy 1: Patient’'s Medical Notes
Copy 2: Guard Force

Full Name
Known As Last/Family
Name
Identification No. DOB/Age
Location
Date, Time &
Location
. Date, Time &
Next Appointments v
Date, Time &
Location
Date Specific Medical Treatment, Caution Advice And Dietary Sign

Recommendations

To include frequency of drug treatment to be dispensed by the medical centre (drug
name(s) not required).

5
OFFICIAL — PROTECT SENSITIVE (when complete)

JDP 1-10 (4th Edition) 109



Medical support to captured persons

110

OFFICIAL — PROTECT SENSITIVE (When complete)

CPERS Identification
Name: No:
Date Specific Treatment, Advice & Dietary Recommendations ‘ Sign

To include frequency of drug treatment to be dispensed by the medical centre (drug

name(s) not required).

6

OFFICIAL — PROTECT SENSITIVE (when complete)

JDP 1-10 (4th Edition)



Medical support to captured persons

Annex 3B

Example of a ‘right to see a
doctor’ sign

3B.1.  All signs must be translated into the necessary languages for all
captured persons to understand.

It is your right to see a doctor

Red cross emblem Red crescent emblem

Emblems worn by medical officers

Speak to a member of staff for help
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Notes
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Annex 3C

The captured persons
casualty report

3C.1. The captured persons (CPERS) casualty report (CASREP) fulfils the
function of informing the Prisoners of War Information Bureau of the numbers
of CPERS who are undergoing medical treatment and who are held in medical
facilities. This meets the UK’s obligations under the Geneva Conventions.'®®

3C.2. A CPERS CASREP for each nationality of CPERS is to be completed
daily by all medical facilities having a CPERS registration unit.'*®” J1 staff at
Joint Task Force Headquarters are to consolidate the figures into a theatre
CPERS CASREP, which is to be sent to the Prisoners of War Information
Bureau.

3C.3. Inan international armed conflict, where different categories of CPERS
are held, the form must include details of the numbers of individuals in each
category. In other situations, total numbers are sufficient.

There is a legal obligation to complete and submit the CPERS CASREP

for prisoners of war and internees in an international armed conflict.

196 Geneva Convention Ill 1949 (GC Ill), Article 122; Geneva Convention IV 1949 (GC IV),
Article 136.

197 In practical terms, this will include all dressing stations, field hospitals, hospital ships
and general hospitals.
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Captured persons casualty report

CPERS report for......... (UNIT) as at ......... (DTG)

Prisoner of war Internee Detainee

Ser. Detail Male/
Female

Civilian/Military Male Female Male Female

Totals from last
CPERS CASREP

CPERS TOS
2 since last
CASREP

CPERS
3  evacuated since
last CASREP

CPERS died
4 since last
CASREP

Number
of CPERS
5 casualties on
strength at DTG
of this CASREP

ISN of CPERS
placed on VSI/
Sl lists since last
CASREP

ISN of CPERS
removed from SI/
VSl lists since last

CASREP

ISN of CPERS
who have
died since last
CASREP

Legend

CASREP  casualty report
CPERS captured persons

DTG date-time group

ISN internment serial number
Sl seriously ill

TOS taken on strength

VS very seriously ill

114 JDP 1-10 (4th Edition)



Medical support to captured persons

Notes

JDP 1-10 (4th Edition) 115






Chapter 4

Chapter 4 sets out both individual and command responsibility for
our UK Armed Forces during CPERS activities and describes the
international and domestic law that relate to CPERS handling. It
then sets out the responsibilities of the staff and the governance
arrangements that provide oversight and surety of the CPERS
handling process.

Section 1 — Criminal responsibility . . . . . . . . . ... ... 119

Section 2 — Obligations under international and domestic law . 125

Section 3 — Staff responsibilities . . . . . .. ... 131
Section 4 — Advisory visits and inspections . . . . . . .. .. 145
Section 5 — The National Information Bureau . . . . . . . . . 154
Annex 4A — Aide memoire for commanders . . . . . . . . .. 157

Annex 4B — Example of a ‘right to contact the ICRC’ sign. . . 159
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CC

All members of our Armed Forces
are, to the utmost of their ability and
authority, to prevent violations and
promptly report any violations they
suspect or become aware of.
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Chapter 4

Responsibilities and
governance

Section 1 — Criminal responsibility

4.1. Under Section 42 of the Armed Forces Act 20086, it is an offence for a
member of our Armed Forces, or a civilian subject to Service discipline, to
carry out an act which is punishable under the law of England and Wales
wherever it may occur. Any criminal offence so committed will be liable to
trial by Court Martial but may also be liable to trial in the UK civilian courts
under domestic law even when, in the case of extraterritorial criminal offences,
they are committed overseas. Additionally, military personnel subject to
Service law, and civilians subject to Service discipline, may be liable for the
commission of disciplinary offences, for example, contravention of standing
orders. Ordinarily contractors, sub-contractors and locally employed civilians
will be subject to host nation criminal law (as will members of our Armed
Forces in the absence of an agreement providing the UK with exclusive
jurisdiction) and any criminal acts are likely to be in breach of the express or
implied contractual terms.

4.2. Parties to a conflict have an obligation under international law to
investigate their own nationals or those within their jurisdiction, whether
members of the armed forces or civilians, who are suspected of committing
war crimes and to prosecute them if there is sufficient evidence and it is in the
public interest to do so. International law also provides that belligerents have
the right to charge, prosecute and sentence enemy armed forces personnel
and enemy civilians who fall under their control for such offences.

Individual responsibility

4.3.  All members of our Armed Forces are required to comply with domestic
law, '8 international law and the Law of Armed Conflict. The fact that a
subordinate was ordered to carry out an act or make an omission which was
illegal does not, of itself, absolve the subordinate from criminal responsibility as
the obligation is to refuse a manifestly unlawful order.

198 The law of England and Wales.
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All members of our Armed Forces, civil servants and contractors will be

individually responsible for any crimes they commit themselves or which
they order, encourage or assist others to commit.

4.4.  Anindividual shall be criminally responsible and liable for punishment for
a crime under Service law, including a war crime if they:

e commit or attempt to commit the crime themselves, either on their
own or jointly with others;

e order, solicit, incite or induce a crime which is committed or
attempted,;

® aid, abet or otherwise assist in the commission or attempt of the
crime, including providing the means for its commission/attempted
commission; or

e conspire to commit the crime, or intentionally contribute to the
commission or attempted commission of the crime by a group of
persons acting within a common purpose.#®

Collective responsibility and accountability

4.5, All members of our Armed Forces are, to the utmost of their ability and
authority, to prevent violations of the law and promptly report any violations
they suspect or become aware of. Where our Armed Forces are involved or
suspected of involvement, this must be reported immediately to the Service
police and the chain of command. Where other UK personnel are involved,
or suspected of involvement, actions should be taken to intervene to prevent
the commission of a criminal act. Where non-UK personnel are committing
offences, for example, mistreating or using violence against captured persons
(CPERS), our Armed Forces have the right in law to intervene under the

right of self-defence of others or to prevent a crime. Such intervention will
depend upon the ability of the individual and the extent of their authority, but
may include arguments to dissuade the offender, threatening to report the
criminal act, repeating orders and asking the senior individual at the scene to
intercede. A person may also use such force as is reasonably necessary in

199 Rome Statute of the International Criminal Court, Article 25, paragraph 3 and Armed
Forces Act 2006, Sections 43-48.
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the circumstances to prevent crime.2® Note that lethal force may only be used
to protect life when necessary, reasonable and as a last resort.

4.6. Where an individual reports an alleged violation by another member of our
Armed Forces, the chain of command is to ensure that every effort is made (so
far as the law allows) to protect the anonymity and well-being of the reporting
individual. Any allegation is to be treated, as far as possible, in confidence.
While allegations must be reported through the chain of command and to the
Service police, there may be occasions where this is exceptionally difficult. In
such cases, the allegations may be reported to another appropriate person, for
example, the padre, detention officer, legal adviser or medical officer (including a
qualified practitioner) in the first instance.

Command responsibility?

4.7. A commander is to comply at all times with, and require those under

their command to comply with, international and domestic law.2°2 They are
responsible for preventing violations of the law, for taking the necessary
disciplinary action if violations occur and reporting cases of alleged criminal
wrongdoing to the appropriate authorities. While a commander may delegate
some or all of their authority, they cannot delegate responsibility for the conduct
of the forces that they command.

A commander not only has individual responsibility, but is also

responsible for the conduct of their subordinates.

4.8. The fact that a commander did not order, authorise or knowingly
acquiesce in a violation of the law by a subordinate will not relieve them of
criminal responsibility for its occurrence if it is established that:

e they knew or, owing to the circumstances at the time, should have
known that forces under their command were committing or about
to commit crimes; and

200 Criminal Law Act 1967, Section 3.

201 The concept of command responsibility was first enunciated by the military
commission that tried Japanese General Yamashita at the end of World War 2. Yamashita
was held to have failed to exercise ‘effective control’ of his troops who had carried out
widespread atrocities in the Philippines.

202 See Geneva Convention | 1949 (GC I): Article (Art) 43; See Geneva Convention Il 1949
(GC 1I), Art 50; See Geneva Convention Ill 1949 (GC Ill), Art 129; See Geneva Convention IV
1949 (GC IV), Arts 29 and 146 and Additional Protocol | (AP 1), Art 91.
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Humane treatment — one of the basic principles

e they failed to take all necessary and reasonable measures within
their power to prevent or suppress their commission or to submit the
matter to the competent authorities for investigation or
prosecution.203

4.9. Commanders must ensure that all members of their unit receive
appropriate training and education in the principles applicable to dealing with
CPERS, emphasising basic principles of humane treatment as well as
permitted and prohibited acts. In addition, they must ensure that they appoint
a detention officer, unit holding officer and detention senior non-commissioned
officer (SNCO).2¢ Theatre-specific training will be provided as part of
deployment preparations and the theatre legal adviser and Provost Marshal
(Army) are also available to supplement training.2°s Details of training are in
Chapter 5. A commander’s guide to governance, risk and the measures that
should be put in place to militate against risk of violations is at Figure 4.1.

203 International Criminal Court Act 2001, Section 65, which implements the Rome
Statute of the International Criminal Court, Article 28; see also AP |, Art 86(2).

204 Note paragraphs 4.27, 4.28 and 4.30.

205 All members of our Armed Forces receive training in the Law of Armed Conflict (see
Chapter 5). The role and responsibilities of the legal adviser are detailed in Joint Doctrine
Publication (JDP) 3-46, Legal Support to Joint Operations, 3rd Edition.
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Mitigating measures

* Oversight by chain
of command
 Well-trained soldiers
» Use Service police
* Fast onward movement
of captured persons (CPERS)

Mitigating measures

* Nominated commander

« Standard operating
procedures

» Well-trained soldiers

» Use Service police
or unit custody staff

* Fast onward movement
of CPERS

Mitigating measures

» Separate chain of
command for detention
and exploitation

« Standard operating
procedures

» Use Military Provost Staff

* Dedicated and trained
CPERS handlers

Point of

capture

Unit

holding
area

A4
Collection |
point 9I
|
v
Intelligence
and
exploitation
facility

CPERS

holding
facility

Governance
and oversight
by chain of
command,
supported by
legal adviser
and Force
Provost
Marshal

* This is a guide only as a lower risk is dependent on care, time and resources being
provided. The length of time held may in fact afford and provide for greater opportunity

for violations.

Figure 4.1 - Commander’s guide to risk to CPERS throughout
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410. Figure 4.2 shows a matrix depicting the factors that have historically
been shown to increase the risk of violations. An aide memoire covering
integral principles for commanders involved in CPERS handling is at Annex 4A.

Causes

Alien enemy
image/culture
Asymmetric
methodologies
Asymmetic casualties
Frustration — low
success rate, lack of
confidence in the
host nation

Weak leadership
Misguided
leadership/command
climate

Personal experience —
legacy issues
Dehumanisation’—
external (media) and
internal (language)

Triggers

Moral disengagement
Sense of injustice/
revenge

Opportunity

_ Potential for incident to occur

CPERS facility specific

Moral coercion

Peer pressure
Moral drift (key
personalities

going native)

No ‘firewall’
De-individuation?
‘Results’ culture (the
ends justify the
means/‘just another
turn of the screw’)
Lack of knowledge
and understanding of
policy and doctrine

Aberrant
behaviour *

High risk of incident occurring A

* Aberrant behaviour, independent of causes and mitigations; sometimes people behave badly for

unidentifiable reasons.

Notes:

Mitigators

Doctrine

Routine training

Force preparation
Positive command
atmosphere and strong
leadership at all levels
Strong ethics

Formal risk assessment
of individuals

Assurance mechanisms —
internal (chain of
command and Provost
staff embedded in battle
groups) and external
(Provost Marshal (Army))
and 3rd party

Low risk of incident occurring

1. Dehumanisation takes away the humanity of potential victims, rendering them as animal like.

2. De-individuation makes the perpetrator anonymous, thereby reducing personal accountability,
responsibility and self-monitoring, allowing them to act without conscience-inducing limits and
inducing group think.

Figure 4.2 — Potential abuse incident risk indicator matrix
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411.  Aviolation of the Law of Armed Conflict by a member of our Armed
Forces is likely to amount to a criminal offence contrary to either the Geneva
Conventions Act 1957, the International Criminal Court Act 2001, local/host
nation law or the domestic criminal laws applicable in the UK. As soon as
they become aware of such an allegation or circumstances, commanding
officers must ensure that the Service police are informed and notify the chain
of command.2?® The Service police must then deal directly with the Director
of Service Prosecutions in relation to the matter.207 All alleged violations
must also be reported immediately through the command chain to theatre
headquarters, Permanent Joint Headquarters (PJHQ) and Provost Marshal
(Army). In particular, commanders must take legal advice through the
command chain about their legal responsibilities.

Superior orders

412. The starting point is that our Armed Forces must obey all lawful orders
issued by a superior. Unlawful orders should neither be given nor obeyed.20®
However, superior orders are not a defence available to our Armed Forces in
a UK court.2® An order to commit an obviously criminal act — whether given
directly or indirectly — such as the torture or inhuman treatment of a CPERS, is
an unlawful order which does not relieve a subordinate of their responsibility.
Such an order must be refused. Where an order is ambiguous, a subordinate
must seek clarification. Where an order permits such degree of latitude to a
subordinate that it is capable of being carried out lawfully or unlawfully, the
subordinate should only carry it out lawfully. Particular attention must be

paid on multinational operations where the UK will retain responsibility for the
actions of its Armed Forces.

Section 2 — Obligations under
international and domestic law

Offences

4.13. The Geneva Conventions Act 1957 criminalises grave breaches of the
four Geneva Conventions of 1949 and of the First Protocol to the Conventions.

206 Armed Forces Act 2006, Section 113(1).

207 Armed Forces Act 2006, Sections 116(2) and 116(4).

208 See Joint Service Publication (JSP) 383, The Joint Service Manual of the Law of
Armed Conflict, paragraph 16.47.

209 See Lord Lloyd in R v Clegg (HL) 1995 All ER, 334 at 344.
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The International Criminal Court Act 2001 criminalises genocide, crimes
against humanity and war crimes; it divides war crimes into grave breaches
and other serious violations of the laws of war.

a. War crimes. War crimes are defined in numerous statutes and
treaties. Simply put, a war crime is described as any serious violation
of the Law of Armed Conflict, but may also include criminal acts such
as murder, manslaughter or assault. A war crime can be committed in
an international armed conflict or a non-international armed conflict. A
typical war crime relevant to this publication is the commission of cruel
treatment, mutilation or maltreatment of dead bodies.

b. Grave breaches. The term grave breaches encompasses the
most serious types of war crimes and these can only be committed in
an international armed conflict. Examples of grave breaches, for the
purposes of this publication, include:

o the wilful killing, torture or inhuman treatment of CPERS;

o compelling a prisoner of war to serve in the forces of a hostile
power;

o unlawful deportation, transfer or confinement of CPERS;
o taking hostages;
o denying a fair trial; and

o wilfully causing great suffering or serious injury to the body or
health of CPERS.

4.14. The International Criminal Court Act 2001, Section 65 identifies the
responsibilities of commanders and other superiors. In addition, the Act’s
Elements of Crimes (No. 2) Regulations 2004 defines the following crimes.

a. Genocide. Genocide involves the commission of defined acts
against a group, committed with intent to destroy, in whole or in part, a
national, ethnic, racial or religious group.2°

210 The defined acts are listed in International Criminal Courts Act 2001 (Elements of
Crimes) (No. 2) Regulations 2004 (Section | No. 3239 of 2004).
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b. Crimes against humanity. Crimes against humanity involve the
commission of defined acts when committed as part of a deliberate
widespread or systematic attack directed against any civilian
population.2"

c. Torture. The offence of torture is committed when the following
elements are proved.?1?

(1) The perpetrator inflicted severe physical or mental pain or
suffering upon one or more persons.

(2) The perpetrator inflicted the pain or suffering for such
purposes as, obtaining information or a confession, punishment,
intimidation or coercion or for any reason based on discrimination
of any kind.

(8) Such person or persons were protected under one or more
of the Geneva Conventions 1949, or were either hors de combat?®?
(CPERS are by definition hors de combat), civilians, or medical or
religious personnel taking no active part in the hostilities.

(4) The perpetrator was aware of the factual circumstances that
established that protected status.

(5) The conduct took place in the context of, and was associated
with, either an international armed conflict or a non-international
armed conflict.

(6) The perpetrator was aware of factual circumstances that
established the existence of an armed conflict.

d. Outrages upon personal dignity. The offence of outrages upon
personal dignity is committed when the following elements are proved.

(1) The perpetrator humiliated, degraded or otherwise violated the
dignity of one or more persons.

211 The defined acts are listed in International Criminal Courts Act 2001 (Elements of
Crimes) (No. 2) Regulations 2004 (Section | No. 3239 of 2004).

212 The crime of torture is also defined in the Criminal Justice Act 1988, Section 134.
213 Hors de combat, literally meaning ‘outside the fight’, is a French term used in
diplomacy and international law to refer to soldiers who are incapable of performing their
military function.
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(2) The severity of the humiliation, degradation or other violation
was of such degree as to be generally recognised as an outrage
upon personal dignity.

(8) Such person or persons were either hors de combat (CPERS
are by definition hors de combat) civilians, or medical or religious
personnel taking no active part in hostilities.

@) The perpetrator was aware of the factual circumstances that
established this status.

(6) The conduct took place in the context of, and was associated
with, either an international armed conflict or a non-international
armed conflict.

(6) The perpetrator was aware of the factual circumstances that
established the existence of an armed conflict.

e. Inhuman treatment. The offence of inhuman treatment is
committed when the following elements are proved.

(1) The perpetrator inflicted severe physical or mental pain or
suffering upon one or more persons.

(2) Such person or persons were protected under one or more of
the Geneva Conventions of 1949,

(8) The perpetrator was aware of the factual circumstances that
established that protected status.

(4) The conduct took place in the context of, and was associated
with, an international armed conflict.

(5) The perpetrator was aware of the factual circumstances that
established the existence of an armed conflict.

f. Wilfully causing great suffering. The offence of wilfully causing
great suffering is committed when the following elements are proved.

(1) The perpetrator caused great physical or mental pain or
suffering to, or serious injury to the body or health of, one or more
persons.
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(2) Such person or persons were protected under one or more of
the Geneva Conventions of 1949,

(8) The perpetrator was aware of the factual circumstances that
established that protected status.

(4) The conduct took place in the context of, and was associated,
with an international armed conflict.

(5) The perpetrator was aware of the factual circumstances that
established the existence of an armed conflict.

g. Cruel treatment. Cruel treatment differs from the crime of inhuman
treatment as it occurs in a non-international armed conflict. The offence
of cruel treatment is committed when the following elements are
proved.

(1) The perpetrator inflicted severe physical or mental pain or
suffering upon one or more persons.

(2) Such person or persons were either hors de combat, civilians,
or medical or religious personnel taking no active part in hostilities.

(3) The perpetrator was aware of the factual circumstances that
established this status.

(4) The conduct took place in the context of, and was associated
with, a non-international armed conflict.

(5) The perpetrator was aware of the factual circumstances that
established the existence of an armed conflict.

The applicability of human rights law

4.15. Compliance with all international and domestic law is fundamental

to our Armed Forces. In some circumstances, regional human rights
instruments, including the European Convention on Human Rights, may apply
to CPERS during operations. The applicability of the European Convention
on Human Rights to CPERS has, and continues to be, subject to scrutiny and
ongoing interpretation in the UK courts and the European Court of Human
Rights. PJHQ, in consultation with the Ministry of Defence (MOD), will provide
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further guidance for operations. The MOD’s position is that the International
Covenant on Civil and Poalitical Rights and the United Nations (UN) Convention
against Torture and Inhuman or Degrading Treatment do not always apply
extraterritorially and, therefore, they will apply only by exception to CPERS
during operations overseas.

416. A violation of human rights law can have grave consequences beyond
the victim. Consequences can include strategic implications and impact upon
the mission as well as reputational damage to our Armed Forces and the UK,
and a reduction in support from the public and our coalition partners. Under
the Human Rights Act 1998 the MOD can be sued in the UK civil courts and
can be required to pay compensation if found to be liable. Certain violations
of human rights law may lead to individual criminal responsibility. At the
international level, if the victim of a human rights violation does not get an
effective remedy through the UK courts, they can lodge an application with
the European Court of Human Rights. This court has power to find that the
UK has violated a person’s human rights and can order the UK government to
pay compensation to the victim. Such violations can also damage our Armed
Forces’ reputation and perceived legitimacy.

Judicial reviews

4.17. Recent operations have resulted in a number of judicial reviews, which
include allegations that CPERS have been abused or mistreated by our Armed
Forces, their allies and the host nation authorities contrary to Article 3 of the
European Convention on Human Rights. Although a judicial review is not a
criminal trial, there may be evidence resulting from one that may ultimately lead
to disciplinary proceedings.

4.18. The outcome of judicial reviews may have direct implications for UK
CPERS activities. Any abuse of CPERS, poor planning or procedures, or
neglect may give rise to further legal challenges and direction from our courts.
Such cases are very costly, both in money and personnel, and can be highly
damaging to the reputation of the UK and our Armed Forces. In addition,
they give rise to the risk that, either as a result of legal or policy requirements,
significant restrictions or a complete prohibition may be placed on our
Armed Forces’ ability to carry out certain CPERS activities. The effect of
such restrictions cannot be overstated. Access to lawyers for CPERS will be
granted in certain circumstances. Further guidance will be provided by

the MOD.
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Section 3 — Staff responsibilities

Core responsibilities of key personnel

4.19. All Service personnel who interact with CPERS have a responsibility

to both CPERS and their fellow Service personnel to act professionally and

in accordance with Service values and standards. If an allegation of abuse

or mistreatment is made against Service personnel by CPERS, those Service
personnel should not undertake any CPERS-related duties until authorised

to do so by their chain of command (this could range from a very short-term
suspension to an indefinite one depending on the circumstances). Allegations
could be genuine or groundless. The chain of command will need to make an
initial assessment of the veracity of the allegation to ensure that appropriate
decisions are taken in support of the CPERS, Service personnel and the
military operation. Advice must be sought from the Force Provost Marshal and
legal adviser.

4.20. The core responsibilities of key personnel involved in the CPERS
handling organisation are detailed below. Having a working knowledge/
understanding of, and having access to, Joint Doctrine Publication (JDP) 1-10
is a requirement of all key personnel. It is not intended to be an exhaustive list
and the allocation of responsibilities will reflect the demands of the operational
situation. The staff appointments and responsibilities listed below are those
required to support the Joint Task Force Headquarters (JTFHQ), but they
remain subject to additions and alterations at the direction of the Joint Force
Commander.2* It may be necessary to replicate them at lower levels of
command.

4.21.  The Joint Force Commander.2*® The Joint Force Commander is
responsible for:

e giving clear direction to their staff for CPERS activities within the
overall campaign plan, including any necessary re-integration
operations;

214 For ease and consistency we have used the Joint Force Commander throughout.
However, if there is no joint force, this will be the Senior Service Commander.

215 Certain types of operations may require the appointment of a national contingent
commander or a senior British military representative, in which case the roles and
responsibilities for each in relation to CPERS activities must be clearly understood and
articulated.
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e designating the CPERS handling organisation commander, who
will be the single individual responsible for all aspects of CPERS
handling, to include CPERS holding facilities and reporting
requirements in the joint operations areg;

e ensuring that the CPERS handling organisation commander and
CPERS holding facilities comply with relevant laws and regulations;

e liaising with PJHQ to establish the policy for the safe release,
transfer and repatriation of CPERS;

e convening and determining the procedure for a Third Geneva
Convention Article 5 tribunal?'® (when required in an international
armed conflict);

e advising the Detention Review Authority on the operational
circumstances relevant to an internee or detainee review; and

e when necessary, appointing CPERS assisting officers for Article 5
tribunals and matters before the Detention Review Authority.

4.22. The Detention Authority.?’” The Detention Authority is responsible

for making initial detention decisions and supervising all matters of detention
except reviews. Detention responsibilities of the national component
commander may be delegated to the Detention Authority.2®® The Detention
Authority provides in-theatre supervision of all CPERS activities (except review)
and is under a continuing duty to ensure that each captivity is justified. The
Detention Authority will be mandated to make initial detention decisions as
soon as practicable (and only in exceptional circumstances, and for good
reason, later than within 48 hours) after capture and is to seek legal and policy
advice when deciding whether or not to authorise or continue captivity. The
Detention Authority need not be independent of the chain of command but
must ensure in exercising their functions that they are satisfied that both a
legal basis and proper grounds exist for the detention of each individual. The
Detention Authority must be an officer of OF4 rank or above, and must be at
least one rank lower than the Detention Review Authority. The functions of the
Detention Authority may be carried out by one clearly identified individual,

216  See Annex 1A.

217  See also paragraphs 1B.5-1B.8 and onwards.

218 For example, in Afghanistan the Detention Authority was the Joint Force Support
Commander.
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but in the case of large-scale operations those functions may be delegated to
other specified individuals acting under the general supervision of a nominated
Detention Authority.

4.23. Detention Review Authority.2"® The independent Detention Review
Authority reviews decisions made by the Detention Authority to intern or detain
as soon as practicable after such decision has been made by the Detention
Authority. The Detention Review Authority for each operation is nominated as
such by the Secretary of State for Defence (or a person acting on their behalf).
The Detention Review Authority may be a single individual or a tribunal of up
to three persons. Where the Detention Review Authority is made up of more
than one person, a chair should be nominated. For operations where many
CPERS are expected, more than one Detention Review Authority may be
appointed. The Detention Review Authority must be drawn from personnel
outside the operational chain of command.?® The Detention Review Authority
should consist of officers??' of OF5 rank or above or senior civil servants, and
must be at least one rank higher than the Detention Authority. The Detention
Review Authority may be assisted by other nominated individuals and should
be supported by a legal adviser (who should not be the same legal adviser to
the Detention Authority). The decision where to locate the Detention Review
Authority should be taken in consultation with the Joint Force Commander.
For small-scale operations, where few CPERS are expected, it may be
possible to conduct detention review proceedings by video link to the UK.

4.24. The captured persons handling organisation commander. The
appointment of the CPERS handling organisation commander is most likely
to arise in a large-scale operation or where there are several CPERS holding
facilities. The functions of the CPERS handling commander may be allocated
to the Detention Authority. However, whether or not this specific appointment
is made, the tasks listed below must still be carried out by, or on behalf of,
PJHQ. The CPERS handling organisation commmander is responsible for the
following:

e exercising tactical command over all assigned and attached forces
and CPERS holding facilities within the joint operations area;

e reporting through the Detention Authority to the Joint Task Force
Commander on all CPERS matters;

219 See also paragraphs 1B.9-1B.10.

220 Wherever possible, the Detention Review Authority should not be of the same
Service or serve in the same top-level budget (TLB) as the Joint Force Commander.
221 Including Reserve officers.
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e ensuring the development and implementation of CPERS handling
policies for the Joint Task Force Commander in accordance with the
applicable law, regulations and policies;

e ensuring that all allegations of CPERS abuse are immediately
reported to the Service police through the appropriate chain of
command;

e ensuring that all personnel are properly trained on, and apply
the rules regarding CPERS handling, the applicable Geneva
Conventions provisions and all other applicable laws and policies, to
include ensuring that personnel have an effective knowledge of the
facility’s operating procedures;

e ensuring logistical and medical requirements for the CPERS holding
facilities are determined and met;

e coordinating the Joint Task Force Commander’s response to any
concerns and observations raised by the International Committee of
the Red Cross (ICRC) and ensuring that they have been addressed
by the chain of command;???

e coordinating all visits by representatives of the protecting power or
designated agency;?*?

e coordinating with the Joint Task Force Commander’s legal adviser
for guidance in all matters of planning and execution of operations;
and

e overseeing the arrangements for the transferring, releasing,
evacuating for medical treatment and repatriating all CPERS,
dependent upon their categorisation.22+

4.25.  Captured persons holding facility commandant. The CPERS holding
facility commandant is the commander responsible for CPERS handling

at a facility established by our Armed Forces for that purpose. They are
responsible through the chain of command for all CPERS holding facility
activities, including humane treatment of CPERS, security, law enforcement,
administration, logistics and other operational support requirements. They

222 See Chapter 4, Section 4.
223 See Chapter 4, Section 4.
224 See Chapter 12.
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are not responsible for CPERS during exploitation. The CPERS holding facility
commandant must be a UK Armed Forces commissioned officer of at least
OF3 rank who is not a professional intelligence officer of any Service and who
has received appropriate training on detention, and preferably with detention
experience. They must be supported by a Military Provost Staff officer or
warrant officer, with access to a legal adviser, and they are responsible for

the following.

e Implementing the provisions of the Geneva Conventions and
Additional Protocols and other applicable international law, as far as
they relate to the facility under their command.?2s

e Ensuring that all CPERS staff and personnel are properly trained in
CPERS handling, the applicable Geneva Conventions and all other
applicable laws and policies, to include ensuring that personnel
have an effective knowledge of the facility operating procedures.

e Ensuring that CPERS are dealt with in accordance with the
applicable law, regulations and policy.

e Ensuring the safety, health, well-being and training of all personnel
operating the facility.

e Ensuring that all allegations of CPERS abuse are immediately
reported to the Service police, and PJHQ through the appropriate
chain of command.

e Security of the facility.
e Coordinating the arrival or departure of all CPERS.

e |Imposing control and discipline over CPERS in accordance with law,
regulations and policy.?2®

e Ensuring special provisions are in place for the groups of CPERS
detailed in Chapter 2, Section 4.

e Keeping a record of those on duty at the facility, which is to be
placed in the unit operational archive.

225 GCIII, Art 39.
226 See Chapter 10, Section 4.
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e Planning for family contacts for CPERS, including family visits.

e Liaising with the ICRC as necessary on all matters relating to
CPERS, including family (Red Cross messages and visits) and
inspections of the CPERS facility.

e |n the case of long-term captivity, planning for reintegration
operations.

e Ensuring the humane treatment of CPERS at all times and in all
circumstances.?*

e Coordinating with counter-intelligence elements/J2X for the handing
over or transfer of CPERS to the intelligence exploitation facility.

4.26. Commanding officer of the intelligence exploitation facility. The
commanding officer?® of the intelligence exploitation facility is responsible for
the governance of CPERS exploitation. They are only responsible for CPERS
handling during periods of personnel exploitation. Their responsibilities
include:

e delivering an enduring operational design for exploitation to ensure
coherence of effect, which is to be supported by a robust tactical
architecture and an enduring, future-proof command and control
construct;

® ensuring that intelligence exploitation facilities’ activity complements
existing (and intended) force exploitation structures, processes and
procedures;

e providing subject matter expertise to the Detention Authority and
Detention Review Authority;

e providing oversight and first part assurance of all intelligence
exploitation activities in the intelligence exploitation facilities;

e ensuring that CPERS are treated in accordance with the law,
regulations and policy; and

227 Noting paragraph 4.26, namely that humane treatment of CPERS continues during
tactical questioning and interrogation.
228 A professional intelligence officer.
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e ensuring CPERS are humanely treated when undergoing periods of
exploitation at the intelligence exploitation facility.

4.27. Detention officer. Each combat and combat support unit (or air

or maritime equivalent) must have a detention officer, who should be a
commissioned officer, within their headquarters.??® The detention officer

is not to be the intelligence officer or a member of the exploitation staff.

For small-scale operations, the detention officer and Detention Authority’s
functions may be carried out by the same individual where necessary. The
role should encompass:

coordinating and managing CPERS;

e acting as a focal point for CPERS matters during mission-specific
training;

* ensuring that, as soon as a battlegroup is established,
Service-specific military annual training tests (for example, Core
Maritime Skills, Military Annual Training Test, Individual Readiness
Training) and other training relevant to CPERS (a core military skill)
that inculcates the vital messages about the correct handling of
CPERS are being carried out;

e assisting the commanding officer during operations by monitoring
compliance with timescales, record keeping and other CPERS
handling standards;

e acting as a clear point of contact with higher headquarters on CPERS
matters and liaising as necessary with the Military Provost Staff;

e ensuring that, with support from a legal adviser, the responsibility
for CPERS does not fall in the gap between other battlegroup-level
officers, or their maritime equivalent;2® and

e completing the Unit CPERS Coordinator course.?!

229 See paragraph 5.9.

230 Text extracted directly from Baha Mousa Report.

231 This course trains both the detention officer and the unit holding officer (as
mentioned in paragraph 4.28).
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4.28. Unit holding officer. In addition to a unit detention officer, each unit is
to nominate and train a unit holding officer (for the maritime environment this
function will ordinarily be conducted by embarked Royal Navy Police). The unit
holding officer is the officer responsible for CPERS handling at a unit holding
area. They are responsible for their lawful and humane treatment at this stage
of the process. They are also responsible through the chain of command for
all unit-holding activity matters, to include security, administration, logistics and
other operational support requirements including identifying medical support.
They are directly responsible for the safety and security of all CPERS at the
unit holding area and shall conduct regular inspections of the treatment and
conditions of CPERS. They shall also ensure that a daily occurrence book is
maintained. The unit holding officer must be supported by guards, sufficient
staff to complete CPERS documentation and medical support staff. Unit
holding officers are required to complete a CPERS holding facility guard force
assessment on all nominated staff. The risk assessment form can be found at
Annex 5A. Their responsibilities, which relate to the unit holding area, are the
same as those in paragraph 4.25.

4.29. Captured persons Holding Facility Medical Officer. The CPERS
Holding Facility Medical Officer, on behalf of the commander, is responsible
for the quality of health care provided to CPERS. Normally a qualified general
practitioner, the medical officer is responsible for ensuring that:

e admission and periodic medical examinations are carried out to the
required standard;

e CPERS primary health care needs are met through daily sick
parades;

e appropriate health protection and health promotion advice is
available to the chain of command; and

e where necessary, CPERS suffering from illness or injury are referred
to hospital in a timely and efficient manner.

The medical officer will lead a primary care team of doctors, nurses, medics
and allied health professionals and provide health care governance and
oversight of CPERS facilities forward of the CPERS holding facility. Full details
of the Primary Healthcare Team’s responsibilities are at Chapter 3.
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4.30. Detention senior non-commissioned officer. The detention SNCO
may be a member of the Military Provost Staff or Service police or a SNCO
that has attended the operational detention course. The detention SNCO is
to support the detention officer within the unit, or maritime equivalent, prior
to deployment on operations, and support the detention officer, or the unit
holding officer as necessary, while deployed on operations. They are to have
specific responsibilities for the administration of CPERS.

4.31. Force Provost Marshal. The Force Provost Marshal is a Royal Military
Police commissioned officer who is responsible for executing all of Provost
Marshal (Army)’s statutory duties for custody and detention on deployed
operations overseas.?®? Their role is to provide a safe and secure environment
for CPERS?® by the day-to-day oversight and first party assurance of the
governance of UK detention facilities. They will be supported in the theatre
detention facilities by the custodial specialists of the Military Provost Staff (of
whom they will have operational command) and on the ground by the Royal
Military Police. They should at all times have unrestricted access to all CPERS’
facilities in theatre. The Force Provost Marshal should be independent from
the in-theatre chain of command for the purposes of detention activity and
must not be part of the Detention Authority. Their responsibilities at the
following stages of detention are outlined below.

a. Initial detention.

(1) Ensure compliance with
policy direction at point of capture
through the technical guidance

to commanders and staff on all
issues relating to CPERS activity.

(2) Be responsible for producing
and maintaining in-theatre
detention standard operating
procedures, as required, clearing

them through PJHQ and Provost Tactical recognition flash identifying
Marshal (Army). Military Provost Staff

232 Defence subject matter expert for operational detention on overseas operations,
adviser to Chief of Joint Operations for operational custody and detention practice and
Army Competent Adviser and Inspectorate for custody and detention.

233 Compliant with the relevant and extant national and international legislation.
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(8) Be prepared to provide expert advice when planning,
designing and constructing forward CPERS holding facilities.

@) Ensure that the appropriate record keeping is carried out.

(5) Ensure that the timelines for moving CPERS back to theatre
detention facilities are adhered to within the bounds of operational
activity.

(6) Whilst most stop, search, question and detention operations
will be the responsibility of the chain of command, the Force
Provost Marshal should promote the use of Royal Military Police
and Military Provost Staff for major deliberate operations. Royal
Military Police can be used for:

e supervising the searching of personnel, property and
vehicles;

e advising on what items are of evidential value and their
physical recovery and exhibiting; and

e training UK force element personnel in detention and
evidence handling procedures.

b. Treatment in detention.

(1) Protect the integrity of detention facilities ensuring they are free
from vulnerabilities through physical barriers whilst maintaining the
highest ethical standards.

(2) Provide the professional and technical oversight of the Military
Provost Staff.

(8) Provide advice to J3/5 staff on the manning requirement for
theatre detention facilities and the specialisations required therein,
including contingency planning for situations where capacity in
facilities are reached.

@) Ensure that all allegations of abuse and mistreatment are
investigated by the appropriate investigative agency and timelines
are adhered to.
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(6) Provide direction for arrangements to ensure that CPERS
are proactively asked whether or not they have any complaints
concerning their treatment, before and on arrival at the CPERS
holding facility.

(6) Facilitate inspection visits by the ICRC and, in conjunction
with the Chief of Staff, policy and legal advisers, coordinate the
commander’s response to the ICRC recommendations and
observations and ensure that they have been addressed by the
chain of command.

(7) Inspect and report on any forward unit holding areas or
divisional/battlegroup collection points once they have been
constructed.z#

(8) Inspect main UK detention facilities once per month in
accordance with an inspection report prepared by the relevant
Headquarters Provost Marshal (Army) custody and detention staff.

(9) Coordinate the legal, policy and operational issues surrounding
detention in conjunction with the relevant staff.

c. Release or transfer.

(1) Ensure that the appropriate safe and secure release
arrangements for CPERS are facilitated in accordance with UK
government policy and international agreements.

(2) Ensure that all records are appropriately archived.

The tasks listed above are not exhaustive and any new issues arising should
be discussed in the first instance with Headquarters Provost Marshal (Army).

4.32. J1 staff. J1 staffs have responsibility for:23%

e accounting for, and tracking the whereabouts of, CPERS, including
transfer and release®®€ (in consultation with J3, J1 staffs must ensure

234  Force Provost Marshal may be supported by the Adjutant General’s Corps (AGC)
(Military Provost Staff (MPS)) in this function.

235 The staff responsibilities that follow may need to be replicated in component
command headquarters to facilitate CPERS handling at the tactical level.

236 Information on the whereabouts of all CPERS should be forwarded to the Prisoners
of War Information Bureau. See Chapter 4, Section 5 and Annex 13A.
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they provide adequate information technology resources to enable
this activity);

e the force generation of officers and staffs to run collection points
and CPERS holding facilities within the joint operations area, as
agreed in the J3/5 developed operation establishment table;

® in conjunction with the legal adviser, determining the initial status of
CPERS, where it is not clear from the outset;2*”

* making arrangements for transferring, moving, releasing and
repatriating CPERS;

e all aspects of information management for CPERS, including the
proper archiving of all records, files, registers and electronic media
types; and

e consolidating the information of CPERS who are receiving treatment
in a medical facility into a theatre CPERS casualty report that they
are to forward to the Prisoners of War Information Bureau.238

4.33. J2 staff. J2 staffs have responsibility for the following.

a. J2X(l). The J2X() is an in-date qualified interrogator controller and
tactical questioner. They are a commissioned officer responsible for
providing specialist advice to the commander on the conduct of tactical
questioning and interrogation. They maintain an oversight function to
ensure compliance with MOD policy and authorising directives. The
J2X(l) is the single point of contact for all theatre tactical questioning
and interrogation issues. Further information can be found within the
Defence tactical questioning and interrogation policies.

b. Interrogator controller. The interrogator controller is a trained

and experienced subject matter expert and is the first and most direct
level of supervision over the interrogator and any interpreters. They will
monitor all sessions on a one-to-one basis. Further information can be
found within the Defence Interrogation Policy.

237 See Annex 1A for the procedure to determine status.
238 See Annex 3C.
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c. Unit tactical questioning coordinator. The unit tactical questioning
coordinator is a trained and current subject matter expert, responsible
for providing advice to the commander on all aspects of the conduct,
compliance and reporting of tactical questioning activity. At least one
officer or warrant officer, or an exceptionally able SNCO, should be
selected to fulfil the role of unit tactical questioning coordinator. Further
information can be found within the Defence Tactical Questioning Policy.

4.34. J3 staff. J3 staffs are the lead staff branch for CPERS matters and are
responsible for;23®

e overseeing CPERS training delivery as part of the preparation for
operations;

e producing estimates of likely numbers and categories of CPERS
before an operation begins (assisted by J2/5);

e produce operational establishment table that specifies the tasks
and numbers of personnel required to run collection points and
CPERS holding facilities within the joint operations area to enable
the force generation process (each role should have an associated
job specification with task, qualifications, skill set, experience and
rank of each individual);

e ssuing instructions to activate the CPERS handling organisation;

e selecting locations for collection points and CPERS holding facilities,
and issuing orders to units for their construction;

e identifying and allocating units to the CPERS handling organisation
commander to act as guards and escorts and the issuing of orders
for these tasks;

e ensuring that sufficient trained, current tactical questioners are
available; and

e ssuing instructions and timelines for moving CPERS through the
handling process.

239 Letter, Chief of Staff Operations PJHQ reference PJHQ/1/Detention Policy,
22 February 2008.
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4.35. J4 staff. J4 staffs are responsible for:

e procuring and providing construction materials and stores to
establish collection points and CPERS facilities;

e allocating resources and establishing the supply chain for feeding,
clothing, moving, accommodating and the daily administration of
CPERS;

e producing administrative instructions covering the feeding, clothing,
movement and accommodation of CPERS;

e planning for proving sufficient resources to meet the requirements of
projected CPERS numbers;

e ssuing instructions (with J1) for the medical examination and
treatment of CPERS and, where necessary, establishing dedicated
medical facilities;>*® and

e making arrangements for the movement of CPERS.2#

4.36. J5and J7 staff. J5 and J7 staffs are responsible for planning all
CPERS activities, including the liaison necessary for reintegration operations.

4.37. Policy adviser. The senior UK policy adviser is the conduit for all
cross-government in-theatre captivity issues. They are to provide:

e daily liaison between our Armed Forces and the host nation
government through the British Embassy for UK CPERS issues;

e daily liaison between our Armed Forces and any coalition forces for
all UK CPERS issues; and

e advice on UK captivity policy to the Detention Authority when
requested.

4.38. Legal and policy advice. CPERS legal and policy advice must be
sought through the chain of command, through the commander’s legal
adviser, policy adviser and, where deployed, humanitarian and cultural adviser.

240 See Chapter 3.
241 See Chapter 8.
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Theatre and strategic advice will be provided by PJHQ J9 legal, Deputy
Director MOD Legal Advisers (Operational and International Humanitarian Law),
Security, Policy and Operations Directorate (on CPERS issues) supported by
Operational Law SO1 CPERS. Separate legal advice will be available to the
Detention Review Authority and will be provided (in theatre or via ‘reachback’)
from outside the operational chain of command.

4.39. Assisting officers. In certain circumstances a nominated individual
may be appointed to assist a CPERS for proceedings before an Article 5
tribunal or the Detention Review Authority. Their duties are limited to only
those proceedings and they are not a general representative of the CPERS.
An assisting officer may assist more than one CPERS at the same time.
Further guidance on the roles and responsibilities of the assisting officer is at
Annex 1C.

4.40. International Committee of the Red Cross. Representatives of the
ICRC, including members of Central Tracing Agency, are available to give
advice to planning staffs during the planning phase of an operation. Although
operational security may prevent early engagement, J1 staff at PJHQ are
encouraged to take advantage of this arrangement, liaising through the MOD.
More generally, where operational security and policy considerations permit,
liaison with the ICRC through MOD channels is a valuable source of advice
and should be enco