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	Rationale for intervention and intended effects 
The rationale for the intervention is to address government failure, in that the existing legal structures for charities leads to perverse incentives, and costly over-regulation and red tape.

Concerns about personal liability make it harder for unincorporated charities to attract or retain trustees, and it may put off existing small (unincorporated) charities from engaging in contracts or taking on assets.  Almost half of charities are believed to carry at least one trustee vacancy. In a recent survey of the public, 57% of respondents reported that concern over personal liability was “very significant” in putting people off becoming trustees.
Charities can opt to incorporate as a company limited by guarantee, but many are put off by the additional administrative burden of dual registration and regulation under both charity law and company law (Of the 162,000 registered charities only around 30,000 are structured as a company limited by guarantee).
The Charitable Incorporated Organisation (CIO) will enable organisations to obtain the benefits of both incorporation and charitable status within a single legal structure, thus avoiding the burden of dual regulation.  It will be optional and will apply only to those charities that choose to adopt it.

The CIO is expected to be a popular choice of legal structure for many new and existing charities, as it is designed specifically for charities, and because its limited liability should make it easier to recruit and retain trustees (acting in a voluntary capacity). It will enable greater numbers of small and medium sized charities take on assets and engage in contracts – supporting the Government’s Localism and Open Public Services agendas.  The CIO framework also offers protections to third parties who may wish to do business with a CIO.  20% of new charity formations in Scotland have been as Scottish CIOs (a similar legal form recently introduced in Scotland).  We anticipate a similar proportion of new formations and transformations of existing charities over a ten year period in England and Wales.
The RPC considered the CIO measure in 2011 and validated it as zero cost to business.



	Viable policy options (including alternatives to regulation)
Option 1 - Complete the legal framework for CIOs (the preferred option)

This option involves the introduction of Secondary Legislation to complete the permissive legal framework for CIOs. This will have significant benefits for smaller charities over the company limited by guarantee form, whilst protecting third party (e.g. creditor) interests.
Option 2 - Alternatives to regulation were considered and have been tried over a number of years (e.g. addressing myths and perceptions about the risk of personal liability), but have not proved effective.  Permissive regulation will provide the legal certainty that is necessary to secure the benefits of a new legal structure.
Option 3 – confer limited liability on all unincorporated charities without protections and safeguards for third parties.  This option was considered but rejected as it could lead to abuse of limited liability and would undermine third party confidence in unincorporated charities.  In turn this would restrict their ability to access finance in the medium to long term, and would undermine the frameworks of existing corporate structures which contain such protections for third parties.



	Initial assessment of business impact 
The CIO framework imposes no cost burdens on charities or businesses.   It is a permissive regulatory framework and will be optional for charities.

The only charities that will be affected by these Regulations are those that choose to establish themselves as CIOs. The CIO will be beneficial for the voluntary sector and its implementation is strongly supported by voluntary sector organisations and their representative bodies, and the Charity Commission.

Any charity wanting the benefits of incorporation would have to incorporate either as a CIO or a company, and incorporating as a company is slightly more costly than incorporating as a CIO.  For those charities choosing the CIO structure, transitional costs in establishing a CIO are estimated as an average of £573 per organisation (trustee time and legal advice), although this will mask considerable variability depending on the size and complexity of the organisation.  To keep costs down for charities the Charity Commission has developed model constitutions for CIOs.  The equivalent transitional cost in structuring a charity as a company is slightly more (£600).

The ongoing reporting costs of running a CIO will be considerably less than those of charities structured as companies (which operate under a dual regulatory framework).  Compared to the company structure (the alternative limited liability form), the annual costs of preparation, scrutiny and filing of CIO accounts will be less (on average by £886 per organisation each year).

Over a 10 year period 14,064 charities from a target market of 70,322 are expected to opt for and benefit from the CIO structure.  Once incorporated, the total annual savings of the 14,064 charities operating as a CIO compared to operating as a company would be over £12m.
The non-monetisable benefits of limited liability are considered to significantly outweigh the monetary benefits of simpler accounting and reporting requirements (see multi-criteria analysis below).  The importance of limited liability in being able to recruit and retain high quality trustees, and being able to take on assets or contracts, is the principal reason why charities (and those looking to set up new charities) have long argued for this new type of legal structure.


	One-in, One-out status

The CIO measure has already been validated by RPC as zero cost to business. 
As a permissive framework, the CIO does not impose any costs on charities or businesses (see below).  

Even for those charities that choose to adopt the CIO structure under a single regulatory framework, the costs will be significantly less than those of charities that choose to adopt the company structure under a dual regulatory framework.
We will submit a validation impact assessment to RPC shortly.



	Rationale for Triage rating 

Firstly, this is a de-regulatory measure as it enables charitable organisations to reduce their regulatory burden and associated costs.  It offers charities that want the benefits of incorporation a single regulatory system, designed to meet their needs and minimise the regulatory burden.  Conversely, under the current system charities that want the benefits of incorporation must submit to a dual regulatory system under both the charity law and company law.  So this measure reduces the amount of government control/regulation that charities are exposed to.  And therefore from the perspective of charities it streamlines and simplifies the regulatory environment.

Additionally, the measure would qualify for the fast track under the low cost regulation criteria, as it doesn’t impose any costs to business.  Some charities will voluntarily opt for the CIO structure, and this will incur some charges in return for the benefits of incorporation, but these will be significantly less than the equivalent charges if they were to opt to incorporate as a company limited by guarantee.  But to be clear, these regulations are permissive and impose no costs on any charity or business.
Swift implementation of this beneficial measure is strongly supported by the voluntary sector.  Calls to implement the CIO quickly were received in submissions to the Civil Society theme of the Red Tape Challenge.
Measures that have been developed under the old system may now qualify for and benefit from the fast track route – this measure has already been validated by RPC as zero cost to business, and is in SNR4.
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Supporting evidence
1. The policy issue and rationale for Government intervention

1. Several legal structures are currently available to charities.  These can be categorised in two groups; (i) unincorporated structures, and (ii) corporate structures. 
2. Most registered charities (over 130,000
) are established as an unincorporated trust or an unincorporated association.  Unincorporated charities have no legal personality of their own, and so contracts must be entered, and property held, by the charity’s trustees.  More importantly, the trustees of unincorporated charities have potentially unlimited liability for the financial liabilities of their charity.

3. Around 30,000
 charities have chosen to incorporate as a company limited by guarantee.  This gives the charity its own legal personality, and the directors (trustees) benefit from limited liability (i.e. in most circumstances they cannot be held liable for the debts of the charity).  However, incorporating as a company results in dual registration with and reporting to both Companies House and the Charity Commission.  The company structure is also not designed with the needs of charities in mind, and the interaction between company law and charity law can be complex and time consuming for charities opting for this form of incorporation. .  
4. There are believed to be around 900,000 charity trustee positions, with over 39% of charities having trouble filling trustee vacancies
.  Almost all trustees are unpaid volunteers.  There is increasing evidence that unincorporated charities are finding it harder to recruit and retain trustees, often due to concerns about personal liability.  This is particularly the case for professionally qualified people (e.g. lawyers, accountants) as they are subject to a higher duty of care.  
5. In a recent survey for the Charities Act Review, 46% of respondent charities reported trustee vacancies, and 53% of respondent charities considered that concern over personal liability was “very significant” in putting people off becoming trustees (a further 35% considered it was relevant).  In a survey of the public conducted for the same Review, 57% of respondents reported that concern over personal liability was “very significant” in putting people off becoming trustees (the second highest response, after “lack of time to commit to the role” at 74%)
.
6. In the charities survey for the Charities Act Review, 25% of respondent charities said that they either would, or would consider, establishing as a CIO once the model becomes available (30% of respondents had not yet heard of the CIO structure)
.

2. Policy objectives and intended effects

7. The CIO will directly support the Government’s agenda of making it easier to set up and run a charity.  In particular, it will help smaller charities that want to participate in delivering public services under contract, and in taking on and running community assets.  By facilitating the recruitment and retention of high calibre trustees, it will also improve the efficiency and effectiveness of charities.

8. The Charitable Incorporated Organisation (“CIO”) structure is designed to offer a practical alternative for charities seeking the protection and practicality of incorporation without having to meet the dual registration and reporting requirements of the Charity Commission and Companies House.   It will be optional, adding to the range of structures which charities can choose to adopt.  

9. The purpose of the Regulations and model constitutions is to provide a workable framework that is attractive to those charities that wish to avail themselves of the benefits that incorporation can provide, thereby increasing their efficiency and effectiveness whilst maintaining public trust and confidence in them.
10. The framework aims to achieve administrative ease for charities that opt for the CIO.  It balances the benefits of incorporation (notably protection for CIO members and trustees from the liabilities of the CIO) with the need for transparency and safeguards to protect those doing business with CIOs (particularly those lending to or contracting with CIOs).
3. Policy options considered, including alternatives to regulation

11. Alternatives to regulation were considered and have been tried (e.g. addressing myths and perceptions about the risk of personal liability), but have not proved effective.  Permissive regulation will provide the legal certainty that is necessary to secure the benefits of a new legal structure.  
Multi-Criteria Analysis of the Options

1) 
A multi-criteria analysis supports the implementation of the CIO.  The following were considered the most relevant criteria;

a) Trustee liability concerns: the ability of the option to support the recruitment and retention of trustees by addressing concerns about the potential for personal liability;

Both the CIO (option1) and conferring limited liability on unincorporated charities (option 3) score well here. Alternatives to regulation (option 2) have not addressed concerns about liability of unincorporated registered charities, leaving them with the option of remaining unincorporated or incorporating as a company (a more expensive option).

b) Creditor protection: the ability of each option to protect the financial interests of creditors and other third parties;

The CIO (option 1) scores well because it provides a range of protections for creditors and other third parties, including access to the insolvency regimes under the Insolvency Act 1986, and protections under the Company Directors Disqualification Act 1986.  However, the CIO framework does not provide a register of charges (like Companies House does for companies limited by guarantee), which means that the CIO structure is unlikely to be attractive to the largest charities, which are likely to continue to favour the company limited by guarantee structure.  Option 2 could be argued to provide better creditor protection as creditors are able to pursue the individual trustees of unincorporated charities for unpaid debts.  However, pursuing volunteer trustees through the courts to enforce a debt is a course of action that is rarely followed by creditors.  Under option 2 some charities will opt for the more expensive options of incorporation as a company, which provides third party protections.  Conferring limited liability (option 3) without the creditor protections would undermine third party confidence, potentially resulting in many third parties opting not to do business with such charities.

c) The ability to contract and take on assets: the extent to which the option enables charities to enter into contracts and take on the ownership or management of assets;

A corporate structure is strongly recommended for entering into contracts and taking on or managing assets, hence the low score for option 2 – although under this option we recognise that some charities will opt for the costly option of incorporating a company.  Conferring limited liability without creditor protections and legal certainty would undermine third party confidence in contracting or leasing assets, hence the mixed result for option 3.  The CIO provides the legal personality needed to enter contracts or take on assets, with the creditor protections and legal certainty needed to give confidence to the structure.

d) Ease of administration: the extent of the administrative burden required to operate under each option;

The CIO framework (option1) has been designed to balance the need for transparency and accountability with the need for simple administration.  CIOs will only report to the Charity Commission, will have simple and flexible constitutions and rules, and will be required to maintain and report on the minimum level of information considered appropriate for a charitable incorporated entity.  However, it will remain easier to set up and run an unincorporated charity (option 3), which because they don’t have the benefit of limited liability are subject to fewer transparency requirements.  Under option 2, some charities would opt to incorporate as a company to obtain the benefits of incorporation, incurring additional administrative costs – others will opt to remain unincorporated.
e) Appropriate enforcement regime: the extent to which each option provides an enforcement regime that is appropriate and proportionate in the context of charities;

The enforcement regime for the CIO (option 1) has been designed to be proportionate and reflect the fact that CIOs will be charitable entities.  Unlike company law, the CIO framework does not impose strict liability offences for administrative offences.   

f) Specific merger provisions: the extent to which each option makes specific provision for merging or restructuring charities

The CIO framework makes specific provision to facilitate the merger or amalgamation of CIOs with other charities (option1).  There are some charity law provisions which facilitate some merger or restructuring activity of unincorporated charities (option 2).  However making these provisions available if limited liability were to be conferred without suitable creditor protections (option 3) would further undermine creditor confidence.  

g) Appropriate trustee duties and powers: the extent to which each option has duties and powers that are appropriate for trustees of a charitable entity.

The CIO scores well here, as the powers and duties have been developed with the needs of a charitable entity in mind.  The powers and duties of trustees or directors (in trust law and company law) are not created with the needs of charitable entities in mind (options 2 and 3).

Table - Multi-criteria analysis

	Criteria
	Trustee liability concerns
	Creditor Protection
	Ability to contract and take on assets
	Ease of administration
	Appropriate enforcement regime
	Specific merger provisions
	Appropriate trustee duties and powers
	Total Score

	Criteria weighting (out of 10)
	9
	8
	8
	9
	6
	4
	5
	 

	Option 1: Implement the CIO framework
	81
	64
	72
	63
	54
	36
	45
	415

	Option 2: Alternatives to regulation

	18
	56
	48
	63
	42
	32
	35
	290

	Option 3: Confer limited liability on unincorporated charities
	81
	16
	56
	72
	42
	20
	25
	312


4. Expected level of business impact 
12. There are currently around 162,000
 main charities on the Register of Charities.  Of these, around 80% are unincorporated, and 20% incorporated (almost exclusively) as a company limited by guarantee
.  It is currently much cheaper and simpler to run a charity with an unincorporated structure, than it is to run a charity structured as a company limited by guarantee.  The CIO is designed to offer the benefits of the company structure and the third party protections, but with reduced administration costs for charities that opt for the CIO form.

13. The target market for the CIO is charities with annual incomes between £10k and £500k, of which there are approximately 70,000 registered charities
.  Volume of take up of the CIO form is the main sensitivity for costs and benefits.  The Best Estimate assumes 20% of existing charities convert to the CIO model, and 20% of new charity formations are as CIOs (based on Scottish experience of a similar Scottish CIO model)
.  As such, around 14,000 CIOs are expected to be established over a ten year period.
14. Those who choose to set up a charity as a CIO should see the following benefits over the formation of the charity as a company (all are ongoing benefits with the exception of (a)) – 

(a) Single registration requirement.  A charitable company has to register with the registrar of companies and with the Commission.  The CIO will only need to register with the Commission.
(b) Simpler accounts preparation requirements for small to medium-sized charities.  CIOs with an annual income below £250,000 will be able to opt to produce receipts and payments accounts.  All companies must produce accruals accounts which are more detailed and complex.

(c) Simpler reporting requirements.  CIOs will only prepare an annual report under charity law. Charitable companies have to prepare a directors’ report under company law as well.

(d) A single annual return.  Charitable companies have to prepare an annual return under company law and (if they have annual income over £25,000) a separate annual return under charity law;
(e) Simpler filing requirements.  CIOs will only have to electronically send accounts/reports/returns to the Commission.  Charitable companies have to send them both to the Commission and to the Registrar of Companies;

(f) Simpler requirements relating to the reporting of constitutional and governance changes.  CIOs will be subject to a less extensive range of reporting requirements than charitable companies, and will only have to report to the Commission, rather than both to the Commission and to the Registrar of Companies;

(g) Lower costs.  The Commission, unlike the Registrar of Companies, does not make any charges for registration and filing of information (e.g. annual accounts);

(h) Simpler constitutional forms.  Because the CIO will not be sharing a framework with commercial bodies, statutory default powers are provided  covering ground which might otherwise need explicit constitutional provision;

(i) Greater constitutional flexibility.  Whilst the legal framework for CIOs contains some governance provisions which cannot be modified, in other respects CIOs can decide their own procedures.  The provisions in the General Regulations have been formulated with charities in mind.  They are not the same as the provisions in company law, which have been formulated primarily for commercial companies;
(j) More straightforward arrangements when charities merge or change structure.  The 2006 Act contains a number of provisions designed to facilitate merger and restructuring of CIOs which are not available to charitable companies (or, for that matter, to other forms of charity);

(k) A clear set of duties for both CIO trustees and members which specifically reflect the charitable nature of the CIO.

15. Transitional costs. Establishing a CIO does involve indirect costs.  The use of model constitutions will reduce the costs of establishing a CIO.  Average indirect transitional costs in establishing a CIO in the £10k to £500k income bracket are estimated as an average of £573 per organisation (based on historic Charity Commission data
).  This includes trustee time and an element of legal advice.  These figures are an average (which will mask significant variability) – for example, a brand new small charity formation may require no legal advice, and using the model CIO constitution would not require significant trustee time.  Alternatively a large existing unincorporated charity with staff, property, and liabilities such as pension schemes, may require significantly more professional advice to incorporate as a CIO (although this would be no different if it were to opt to incorporate as a company limited by guarantee).  These set up costs would be slightly less than would be incurred in establishing a charity as a company (£600
).
16. Ongoing costs.  The average annual costs of both preparation and scrutiny of CIO accounts will be the same as for unincorporated charities, at an average of £421.  This represents a saving of £886 compared to the average costs of preparation, scrutiny, and submission for charities with a company structure
.   Unlike unincorporated charities, all CIOs will be required to submit their annual accounts, annual reports and an annual return to the Charity Commission.  For other charities only those with an income of over £25,000 must do so.   However, the costs of submitting accounts electronically as opposed to the costs of preparing them – which apply to all charities - are considered to be negligible.

17. Overall impact. The CIO will not impose any costs on charities.  Around 14,000 new and existing charities are expected to opt for the CIO structure over ten years
.  The overall non-monetised benefits (particularly ease of recruiting and retaining high quality trustees and the knock-on benefits that follow for the charity) are expected to significantly outweigh the monetised costs of setting up a CIO, and the ongoing financial benefits of significantly lower accounting and reporting costs compared to charities that opt for the company structure.  The RPC has already validated this measure as zero cost to business.
18. The charity sector has been calling for a structure like the CIO for well over a decade.  In his recent Review of the Charities Act 2006
, Lord Hodgson of Astley Abbotts had this comment on the CIO:

“10.25 The key concern on CIOs is, unsurprisingly, that they have not yet been implemented. Implementation of the CIO has been long-awaited by the sector; it was originally scheduled for 2009 but has been severely delayed. This delay has been a great disappointment to charities and to the professional advisers who work with them. There have been reports from a wide range of groups that they wish to make use of the organisational form as soon as it becomes available, and the delay is causing them to either have to delay their activities pending the CIO’s introduction, or register as an alternative form (usually a company). This has also had cost implications for some organisations, particularly those that have opted to incorporate as a company.”[image: image1][image: image2][image: image3][image: image4][image: image5][image: image6]
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� Online charity and public perception questionnaires undertaken for the statutory � HYPERLINK "http://www.cabinetoffice.gov.uk/sites/default/files/resources/Review-of-the-Charities-Act-2006.pdf" ��Review of the Charities Act 2006: Trusted and Independent, Giving charity back to charities� (2012)


� Ibid.


� Source: � HYPERLINK "http://www.charity-commission.gov.uk/showcharity/registerofcharities/SectorData/SectorOverview.aspx" ��Charity Commission�


� Data sourced from the Charity Commission’s Register of Charities (not published data)


� Source: � HYPERLINK "http://www.charitycommission.gov.uk/ShowCharity/RegisterOfCharities/SectorData/CharitiesByIncomeBand.aspx" ��Charity Commission� 


� � HYPERLINK "Impact Assessment - CIO - UPDATED 28 June 2012.doc" \l "_Hlk337037023" \s "3,689,911,29,,� HYPERLINK \"http://www.oscr.org" ��� HYPERLINK "http://www.oscr.org.uk/news-and-events/latest-news/charities'-new-legal-form-takes-full-effect/" ��Charities' new legal form takes full effect: OSCR predicts continued high demand for SCIO status�. 30/12/2011�


� These costs are based on measurements in the Charity Commission’s Administrative Burdens Reduction (ABR) project, adjusted to remove Business as Usual (BaU) costs.


� Ibid.


� Ibid.


� This represents 20% of the target market of 70,000 charities (see paragraph 13).


� � HYPERLINK "http://www.cabinetoffice.gov.uk/sites/default/files/resources/Review-of-the-Charities-Act-2006.pdf" ��Review of the Charities Act 2006: Trusted and Independent, Giving charity back to charities� (2012)
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