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About this guidance

This guidance tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFI) teams about conditional cautions that can be offered to
adult foreign offenders by the police and prosecutors in some circumstances.

It tells you:

what legislation introduced adult conditional cautions
what foreign offender conditions are

the process you must follow

what to do if an offender does not comply

Police officers working on Criminal and Financial Investigation
deal with conditional caution cases as they would do normall

Contacts
If you have any questions about the guidanc or senior
caseworker cannot help you or you think that the gaidanc errors then

email the CFI Modernising Guidance Project tea

If you notice any formatting errorgi
and so on) or have any comme
then you can email these to Guida

inks, spelling mistakes
ility of the guidance

Clearance
Below is information on wh i uidance was cleared:

e version 8.0
e published for April 2016

from last version of this guidance

e transfepred to new template
e minor housekeeping changes

Related content

Contents
Safeguard and promote child welfare
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What is a conditional caution?

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFI) teams what a conditional caution is.

An adult conditional caution is an out of court disposal (way of dealing with an
offender without going to court) that can be used instead of prosecution in cases of
certain types of offending. It can only be used in England and Wales.

A conditional caution allows criminal proceedings to be halted while the offender is
given time to comply with the terms of the conditional caution. If they fail t@se

Section 134 of the Legal Aid, Sentencing and Punishment of
amended the Criminal Justice Act 2003. It allows for foreign o
attached to a conditional caution. For more information, see Se
cautions: removal etc of certain foreign oﬁen&

All ‘indictable only’ offences (ones which must b
referred to the Crown Prosecution Service (CPS).

For more information, see:

Who can give a co
You cannot administer (giv
because criminal an
You can advise th

aution with foreign offender conditions
officers are not authorised to do this.
hether it might be an appropriate

e get the offender to leave the UK within a specified time period
e prevent them from returning to the UK for a specified time period

Conditions to achieve these aims must be included in every conditional caution with
foreign offender conditions.
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http://www.legislation.gov.uk/ukpga/2003/44/section/22
http://www.legislation.gov.uk/ukpga/2012/10/section/134
http://www.legislation.gov.uk/ukpga/2012/10/section/134
http://www.justice.gov.uk/downloads/oocd/code-practice-adult-conditional-cautions-oocd.pdf

A foreign offender conditional caution can be appropriate even if the offender does
not possess a valid travel document at the time the authorised person gives the
caution. You can suggest conditions to help to overcome this.

For examples of conditions and more information on the time periods, see advising

police if a conditional caution is appropriate.

Related content
Contents

Related external links
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Advising police If a conditional caution
IS appropriate

This page tells criminal investigators in Immigration Enforcement Criminal and

Financial Investigation (CFI) teams about advising police on the suitability of a
conditional caution, and what conditions they can recommend.

For criminal and financial investigation cases, your initial referral will be to the
custody sergeant. They are an ‘authorised person’ and can therefore decide whether
it is appropriate to authorise and administer (give) a conditional caution

sentence of more than 2 years upon co‘tion
to be suitable
¢ you follow the Code of Practice on Adult Co

of Public Prosecutions guidance on Adult Con | Caution

For more information, see:

e Director’s guidance on conditio
e Code of Practice for Adult

Adult conditional ¢
The offender must;

) of the Criminal Justice Act 2003, tells you a ‘relevant foreign
offender:

e for who removal directions either have or may be given under:
o schedule 2 of the Immigration Act 1971
o section 10 of the Immigration and Asylum Act 1999

e who has a deportation order (DO) in force against them under section 5 of the
Immigration Act 1971
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https://www.gov.uk/government/publications/code-of-practice-for-adult-conditional-cautions

This means the police can only give a conditional caution with foreign offender
conditions when:

¢ the offender has been served with form REDOOO1 - removal decision,
IS151A(EEA) for EEA nationals (from 6 April 2015 REDOO0OL1 replaced IS151A)

¢ the offender is the subject of a DO, including those who have returned to the
UK in breach of a DO - this is the only time an authorised person can consider
a conditional caution for a European Economic Area (EEA) national

e there are no barriers to removal

Service of the REDOOOL1 is the trigger for considering a conditional cautionge

For more information and the wording in the acts, see:

e Section 22(3D) Section 22 (3G) Criminal Justice Act amen

e Schedule 2 of the Immigration Act 197]?

e Section 10 Immigration and Asylum Act T999,rem
unlawfully in the United Kingdom

In addition to the above co
conditions are also approp
be assessed on ani
offender:

he police accordingly. Each case must
ilable further conditions are that the

obtaining a valid national travel document
ply with any lawful instruction given by the Secretary of State or an

If the condition not to return exceeds 5 years and the offender returns within that
period following the 5 year re-entry ban, they will:

e not necessarily be prevented from re-entering the country at the border
e be liable to be prosecuted for the original offence
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http://www.legislation.gov.uk/ukpga/2012/10/section/134/enacted
http://www.legislation.gov.uk/ukpga/1971/77/schedule/2
http://www.legislation.gov.uk/ukpga/1999/33/section/10
http://www.legislation.gov.uk/ukpga/1999/33/section/10

You must also tell the custody sergeant about the offender’s immigration history.
This is important as it will help them to decide if the offender is likely to comply with a
conditional caution and whether to issue one or not.

You may also think of other conditions that could assist removal or which would be
appropriate for your case. Whatever conditions you recommend must be:

e appropriate
e proportionate
e achievable

If you decide not to advise to use a conditional caution or the custod
disagrees with your advice, you must refer the case to the CPS for g

X
\
™
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Who cannot be given a conditional
caution

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFI) teams when it is not appropriate to advise or
recommend using a conditional caution to the police lead.

The authorised person cannot give a conditional caution to a foreign offender if they
do not meet all of the adult conditional caution and foreign offender criteria.

The offender will not be removable if:

¢ they have an outstanding asylum or human rights claim or,rela
these cases they may also not be guilty of a criminal off
e there are outstanding barriers to removal, for example:
o known medical conditions
o family circumstances in the UK ‘
o they have a legal right to be in the UK, su

The offender may not be removable if you have rea
offence is connected to human trafficking i

suspect the
e victim
e perpetrator (trafficker)

If you identify a situation like or or the police will be able to give
you advice about what to d

For more informatio
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Conditional cautions: other things to
consider

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFIl) teams about some other things to consider when
dealing with a potential conditional caution.

Debriefing the offender
You may decide the offender needs a formal debrief if, for example, you believe they
have further information about more serious and organised crime.

Official — sensitive: start of section

This information has been removed as it is restricted for inter o

\ 4

Official — sensitive: end of section

Multiple offenders
You may come across cases w

several offenders who may:

e be foreign nationals
e qualify to receive a c

itive: end of section

ross this situation, you must ask for advice from the Crown

Prosecution¥Service and your supervising officer.
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Conditional cautions process

This section tells criminal investigators in Immigration Enforcement Criminal and

Financial Investigation (CFI) teams the process for advising police about conditional

cautions.

The investigation and referral process you must follow is the same as for any other

prosecution case you investigate. When you identify a suspect, you must:

e arrest the suspected offender
e book them into custody, where the police will advise them of their t
the Police and Criminal Evidence Act (PACE) 1984 and PACE ¢
C

¢ interview them under caution about the offence as you
unless the custody sergeant tells you to do something el
e advise the custody sergeant if you think a conditional cauti
it is not, refer the case to the Crown Pn‘utio ice fo
e update your supervising officer

For more information on a detainee’s rights in the p
under caution, see: pace code C.
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/117598/pace-code-c-2012.pdf

Immigration status checks

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFIl) teams about making checks to help them decide if it is
appropriate to advise a conditional caution to the police.

You can confirm immigration status and removability by contacting the command
and control unit (CCU) or using local procedures to request a status check from the
immigration compliance and engagement (ICE) team. You must provide:

e the person’s:
o hame, including any alias or other name they are known by
o date of birth
o nationality
e details of the offence they have been arrested for
¢ the time the 24 hour detention period was authorised (als
time’)
e confirmation their fingerprints have bee‘eck
databases and the results of the search
their claimed immigration status and, if kno he UK
the reason why they are in the UK
details of any previous contact with
details of any known famil
details of whether a travel do

Official - sensitive — start of

me of these enquiries.

Action to take

A conditional caution with foreign
offender conditions is not appropriate and
you must refer the case to the Crown
Prosecution Service (CPS) for charging
advice.

The suspect is a relevant offender. You must advise the custody sergeant to
consider a conditional caution.
If: You must take further action. The CCU

and ICE team can:

e you are unable to determine
immigration status or removability e issue the immigration papers
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Immigration status Action to take

e records show they are likely to be immediately
removable but they have not been o refer the offender to the local ICE
served with a REDO001 team for a status interview
(IS151A(EEA) for EEA nationals)

e they are in fact removable but a For more information on the service of

REDO0O001 (IS151A(EEA) for EEA immigration papers, see:
nationals) has not been served
e Serving illegal entry papers
e Administrative powers

Things to be aware of when determining status
Sometimes the local ICE team or the CCU will be unable to deal wit
within the 24 hour time limit. This starts from the time the offe
police station.

As an immigration officer you are qualified to’nduc ' s and serve
immigration papers if a chief immigration officer a [ need to
sergeant

It is important to keep any inter
separate from any part of your cri
who is not directly involved in the cri
interview, if authorised by your

n assist you with a status
ust record any decisions
nd the record of investigation.

e Act 2003 and may be removed from the UK within a period of 16
or 24 weeks (delete as appropriate)
¢ | have'€onsidered all of the information available to me and can confirm that the
above named:
o is not a ‘relevant foreign offender’ as defined by section 22(3G) of the
Criminal Justice Act 2003

You must also use this wording and form when you:

o refer the case to the police custody sergeant
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e update your record of investigation

To help you assess if an offender will be removable within 16 weeks, you can check
the country returns operations and strategy (CROS) guidance which tells you about

obtaining travel documents.
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Considering detention or temporary
release

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFI) teams about detention and temporary release in
conditional caution cases.

You must consider whether you are going to recommend the offender’s detention or
temporary release. You need to do this before the conditional caution is given
because:

e once an offender has been given a conditional caution they wi
from police custody

e your recommendation about release or detention may a
the police custody sergeant decides to attach to the cauti

You must refer all recommendations for rele rd cal immigration
hey wilk

compliance and engagement (ICE) team. T

e decide if detention or release is appropriate
e arrange for the relevant detenti
offender

to be served on the

You must:

Ising officer if there are any issues
before you go out whether the ICE team
er you can use out of hours

e police Custody sergeant as soon as detention is authorised so the offender is
not released
e offender when you are giving them information about their immigration case

Temporary release
If you recommend temporary release, the offender is suitable for weekly reporting
because:
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e you expect them to leave the UK within 16 weeks
e they have agreed to assist with the documentation process

You must:

e follow standard local procedures for setting up the first reporting event, which
must take place within the first 48 hours
¢ notify the reporting centre or ICE team of the first reporting date

You must make sure the offender is in possession of and understands their
temporary release form, 1S96, before they leave the police station. Any
restrictions must be the same as the reporting restrictions given on t
caution, unless you can justify otherwise.

For more information, see: Reporting-standards of operationalg@ract

N
>
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Recording information about
conditional cautions

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFI) teams which databases they must update when they
are dealing with a conditional caution.

Case file
You must keep on the case file, a copy of the:

e conditional caution notification form
e MG14 police conditional caution form

Criminal investigation digital record excha
You must complete the crime database CIDRE in the same wa
prosecution case. This will include: ’

e recording full details of the case and the su

¢ fully completing the ‘suspect page’ to include
arrest

e checking the ‘conditional ¢
have requested confirmatio

ils of the s ct and the

us field, when you

o details of checks in liance with the conditions
maintaining the recor i [

isions you make
pation if the offender leaves the UK

Updatin@the Case Information Database (CID)

If the offender does not already have an entry on CID, the person initially issuing the
immigration offender papers (RED0001 or IS151A(EEA) for EEA nationals) must
create one - this is likely to be the:

¢ local immigration compliance and engagement (ICE) team
e command and control unit (CCU)
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If there are exceptional circumstances and the ICE team or CCU are unavailable,
you can create the CID case yourself. This is most likely in out of hours cases and
you must speak to your supervisor if it happens.

After the conditional caution has been given you must:

e update the special condition section on CID to show:
o a ‘conditional caution’ has been issued, with the lodged date, which is the
date the conditional caution was given
o your name and contact number in the additional information section so case
owners, reporting centres and the police can contact you
e note any existing CID record with details of the conditional cauti
e record details of:
o any actions you have taken to monitor compliance
o Instances of actual non compliance
o decisions following non compliance, for example whet
treated as an absconder or if the immigration reporting
changed
e on the date the offender leaves the UK:
o close the conditional caution special con
o create a new special condition for a ‘re-ent

5 years

on offender has been
not, must contact them to

The Home Office case owner wi
removed. You must check this ha
arrange it.

Police national com
PNC is updated automatic
police systems in custody

conditional caution is recorded on
not happen for any reason you can:

orised user

ith the terms of the conditional caution you must
e updated to show them as wanted, for example if they

centre offiéeérs, depending on what conditions the offender has failed to meet.

Official - sensitive — start of section

This information has been removed as it is restricted for internal Home Office use.
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The information on this page has been removed as it is restricted for internal Home
Office use.

Official - sensitive — end of section

‘N
\
™
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Monitoring compliance

This section tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFl) teams about monitoring a person who has been given a
conditional caution.

The Home Office is responsible for monitoring all foreign offender conditions. The
police and the Crown Prosecution Service (CPS) are responsible for deciding if a
breach has actually occurred. For more information on non compliance, see: If an
offender fails to comply with a conditional caution.

Monitoring reporting restrictions is carried out through the reporting cg
immigration compliance and engagement (ICE) teams where reporti
station.

Monitoring other conditions to do with barriers, removal and d
carried out by Home Office case owners. It is they who will be a <
making sure it can take place within the time‘iod o] iti@nal caution.

It is your responsibility, as the criminal and financi
monitor compliance overall. You must do this by m ini act with the
Home Office case owner and reporting ce

Home Office case owners and re ' Ou as soon as any
non compliance happens. It is esse o contact you if the offender
fails to comply in any way. For more in [ ee: updating CID.

You can also enter regular actions on

compliance at various stag

E to remind you to check
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If an offender fails to comply with a
conditional caution

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFIl) teams what to do if an offender fails to comply with a
conditional caution.

If the offender fails to comply with any of their conditions, you will normally be told by
the Home Office case owner or reporting centre officers, but you may identify it

yourself when you are doing a compliance check. They will send you a iti
caution notification form that tells you:

al

e which conditions they think have been breached
e how they have been breached

caution, the Code of Practice states you ‘sho?
why they have not complied. If there are any i
police single point of contact (SPOC) for advice.

giv

How you give them this opportuni

e speaking to them when they
e inviting them for interview
e arranging a visit to their a

breached their conditions
eir non compliance, or whether no
n compliance

e offender must agree with the varied conditions or they may be
or the original offence.

e arrange for the police to arrest the offender for failing to comply with the terms
of the foreign offender conditional caution without reasonable excuse, because
criminal and financial investigation officers (as immigration officers) do not have
this power of arrest

¢ tell you what steps, if any, you must take, to refer the case to the Crown
Prosecution Service (CPS) for charging advice on the original offence
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If the offender raises any other issues that may prevent removal within the time
period specified on the conditional caution, this may also be a breach. Even though it
may mean removal is not possible within that time period, there may be genuine
circumstances that prompted it, in which case prosecution may not be appropriate.
To establish this, you can still follow the procedures in this section for non
compliance, to allow the police or CPS to make the decision on whether to
prosecute.

If the offender has absconded, you will not be able to pursue a prosecution until they
come to light again. If an offender does abscond, Home Office case owners and

reporting centre officers must follow their normal procedures for dealing
situation. You must also tell the police SPOC the offender has absco
police can carry out their procedures.

If an offender who has absconded comes to light, you must re
detention or temporary release is appropriate at that stage. Fo
see: considering detention or temporary release. You must als
procedures above for non compliance and ¢

i ct the
prosecution. (*

If a prosecution goes ahead you must update the [ ner as soon
as possible. A prosecution will affect what the eed to take.

For more information, see:

e Director’s guidance on condition

e Annex B Police single pai r conditional cautions
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Withdrawal from or variations to a
foreign offender conditional caution

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFI) teams what to do if an offender wants to withdraw from,
or you want to vary, the conditions of a foreign offender conditional caution.

Offenders wishing to withdraw from the conditional

caution
If an offender indicates they wish to withdraw from:

e the conditional caution
e one or more of the conditions

you must treat this as non compliance and follow the process in
to comply with a conditional caution. ’

Variations to conditions
Occasionally you or the police might wish to chang onditions. You cannot
authorise any changes to conditi i by the police or

prosecutors.

Conditions can only be changed if th it and agrees to comply
with the new conditions.

If you want to change the ¢ i tact the police single point of
contact (SPOC) to discuss {Ihe police SPOC will then decide if any

computer (PNC) has been updated with the new
ding information about conditional cautlons)

ance and engagement (ICE) team dealing with the offender’s
ation case

If the offendgr fails to comply with the new conditions, you must follow the
procedures for non compliance. For more information, see: If an offender does not
comply with a conditional caution.

For a police SPOC list, see: Annex B Police single points of contact for conditional
cautions.
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Re-entry ban and returning offenders

This page tells criminal investigators in Immigration Enforcement Criminal and
Financial Investigation (CFl) teams about the re-entry ban given to offenders who
receive a conditional caution, and what to do if they return to the UK before the ban
expires.

Re-entry ban
Any offender who is removed subject to a conditional caution is liable to a ban on re-
entry for at least 5 years in line with the Immigration Rules. For more details on re-

entry bans, see:

e Paragraph 320(7B (vii)) of the Immigration Rules
e Advising police if a conditional caution is appropriate

This tells you more about prosecuting for the original offence a
period can be extended by the Crown proseci'ion Service (CP

Offenders who return to the UK
If, having complied with removal, the offender retu the entry ban
has expired, they can still be prosecuted for igi
first identifies a returning offend [ ingle point of contact
(SPOC) for their area.

The police SPOC will either:

e decide if any non com and what action needs to be taken
e arrange for the perso to contact the CPS in cases where
the CPS authori iti tion rather than the police

If the pa POC decides the offender needs to be referred to the CPS for charging
advice, they will either:

or the police to do this
e ask yol to do it - if they do, the old case file will still be available to you as it
must be kept for 7 years

For more information, see:

e Director’s guidance on conditional cautioning
e Annex B Police single points of contact for conditional cautions
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https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-9-grounds-for-refusal

Returning offenders identified in Scotland or Northern

Ireland
If the police SPOC is contacted by an officer in Northern Ireland or Scotland about a
returning offender and they decide they need to be arrested, they will:

e ask the local police to arrest them for failing to comply with the terms of the
conditional caution without reasonable excuse

e make arrangements for them to be brought to a police station in England or
Wales, but if the case was originally dealt with by a criminal investigation team,
they may ask you to arrange the transport instead

If this happens, you must make sure the offender can be transported
officers, for example they have been placed into Home Office deten

The offender’s immigration status will need to be established iRithe n
more information, see:

e if an offender fails to comply with a con nal
e immigration status checks

Q
>
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