M2 The Planning Inspectorate

Appeal Decision

by Helen Heward BSc (Hons), MRTPI

an Inspector on direction by the Secretary of State for Environment, Food and Rural Affairs

Decision date: 10 December 2019

Appeal Ref: FPS/D0121/14A/9

This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife
and Countryside Act 1981 (the 1981 Act) against the decision of North Somerset Council
not to make an Order under Section 53(2) of that Act.

The application dated 10 June 2003 was refused by way of a decision letter from North
Somerset Council dated 6 December 2018.

The appellant, Mrs V Craggs [Woodspring Bridleway Association] claims that (1) a route
should be recorded as a public bridleway and (2) that a recorded bridleway should be
downgraded to a public footpath on the Definitive Map and Statement for the area.

Summary of Decision: The appeal is dismissed.

Preliminary Matters

1.

The application dated 10 June 2003 was made on forms referring to the County
of Somerset. North Somerset Council initially declined to accept them, but
subsequently did so and proceeded to determine the application.

The Application

2.

The application seeks to realign a short section or spur of bridleway leading south
from bridleway LA2/7. The realignment sought consists of the deletion of public
bridleway LA2/7c from the junction with public bridleway LA2/7 in Backwell Parish
to where it meets the road at Cheston Combe. Secondly it seeks to add a route
starting further to the south east along public bridleway LA2/7, and ending by the
road at Cheston Combe, a point further east of where the definitive route ends.

Background and Legal Framework

3.

Section 53(2) WCAS81 requires surveying authorities such as the Council to
modify its Definitive Map and Statement on the occurrence of “events” set out in
s53(3). As the claimed realignment would involve deletion of the existing section
of Bridleway LA2/7c and the addition of a new section, the relevant parts of
s53(3)(c) require “discovery of evidence” which, when considered with all other
relevant evidence available, shows:

(i) that a right of way which is not shown in the map and statement subsists or
is reasonably alleged to subsist over land in the area to which the map
relates, being a right of way such that the land over which the right subsists
is a public path, a restricted byway or, subject to section 54A, a byway open
to all traffic

(iii) that there is no public right of way over land shown in the map and
statement as a highway of any description, or any or any other particulars
contained in the map and statement require modification.

The existing route, bridleway LA2/7c, is referred to in Order No 12, 1991 which
modified the Definitive Map and Statement of the area as follows:-
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“adding thereto, the public bridleway which starts at its junction with LA 2/7 in
Backwell Parish approximately 192 metres from Church Road and runs in a
southerly direction to the road at Cheston Combe as shown between points

B - G by a broken line with crossbars in the intervals on the plan annexed to
the Order, the number of the bridleway as LA2/7c.”

The appeal form summarises the proposed modifications as “to delete a bridleway
and move to correct position”. The appellant claims errors were made as follows:

i. on the original application plan (which Mrs Craggs submitted to the Council
with the original application in 1989),

ii. in a drafting error made on the Order Plan prepared by Avon County
Council (and confirmed) showing the link LA2/7c in the wrong position, and

iii. that LA2/7c was subsequently wrongly recorded on the Definitive Map.

The appellant relies on recent research concerning evidence used in considering
the original application and making of Order No 12 1991 between 1989 and 1991
and regarding evidence that was before the subsequent public inquiry.

Correction of a Definitive Map under s53 (3)(c)(iii) as opposed to section 53(3)(a)
or (b) is dependent on the ‘discovery of evidence’. An inquiry cannot simply re-
examine the same evidence that had been considered when the Definitive Map
was drawn up. The new evidence has to be considered in the context of the
evidence previously given, but there must be some new evidence which in
combination with the previous evidence justifies a modification. It would be
sufficient that a “drafting error” is found as a result of recent research?.

Main Issue

8.

The main issue is whether there is sufficient cogent new evidence that has been
discovered or which was not previously considered to support the claimed
addition and alteration of the bridleway.

Reasons

9.

10.

11.

The appellant claims that the mistake came to light following the erection of a
waymark post on the road to Cheston Combe when a letter from the Woodspring
Bridleways Association in January 1996 noted “that there is a bridleway sign
incorrectly placed on Cheston Combe, Church Town, Backwell.” The Council
replied that the sign was correctly positioned at the end of bridleway LA2/7c. The
application, subject of this appeal was not made until 2003.

The appellant draws attention to a plan prepared after the application had been
submitted and before the Council made the Order, showing the route claimed in a
thick line. Handwriting on the document reads "I certify that the route of the
bridleway and spur which is the subject of this claim is shown in red on this plan.
Veneta F Craggs 7. 12. 1990”. The black and white copy produced clearly shows
a spur or link on the alignment D to E; the link claimed in this appeal.

The County Solicitor considered the issue in some detail and noted in December
1990 that the plan attached to the application, ‘Plan B’, did not clearly identify
the extent of the claim, and therefore a site meeting was held between an officer
of the Council and Mrs Craggs, resulting in the production of ‘Plan A" which Mrs
Craggs certified as correct. However, as the County Solicitor pointed out, the
user evidence forms included plans showing the route alleged to have been used

! Kotarski v Secretary of State for the Environment, Food and Rural Affair [2010] EWHC 1036 (Admin); [2010] 5
WLUK 271
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12.

13.

14,

15.

16.

17.

largely on the same lines as Mrs Cragg’s original application plan: Plan B, and the
only spur apparent on the application plan is not where Mrs Craggs indicated on
Plan A. There is little evidence to suggest that he was doing any more than
assisting Mrs Craggs in clarifying her claimed route.

The County Solicitor produced Plan C as a typical copy of the plans submitted
with the 19 user evidence forms. He wrote “I have compared these plans and
the information referred to in the evidence forms — I cannot see any evidence
which indicated use of the spur as shown on Plan 'A’.” The relevant committee of
the Council considered a report in February 1991 which advised that 14 evidence
forms indicated use for periods of more than 20 years. It noted that although the
applicant had confirmed that the claim related to a spur C-J (which corresponds
to the route claimed in this appeal) that claim had subsequently been withdrawn.

In respect of the spur B-I (which corresponds to Points A-B in this appeal) the
report noted that it was clear from the evidence that this spur had been used as a
bridleway without any let or hindrance for the requisite period, and that a
presumed dedication of this spur had occurred. The Committee authorised a
DMMO, including spur B-I but expressly not spur C-J.

Mrs Craggs may have been confused when she withdrew her claim for spur C-J]
before the Order was made. Nonetheless the withdrawal of her evidence
regarding routes C-J and B-I meant that although she was the applicant, the
Council’s decision was based on other evidence. It seems to me that the Council
carefully considered the position of the spur on the available evidence and found
that other user evidence was sufficient on which to conclude that route B-I was
the definitive line of the bridleway. Moreover Mrs Craggs appeared at the inquiry.

I find nothing from the recent research to suggest that there is new evidence
before me that was not fully considered by both the relevant officers and
Committee of the Council. The other users may have based their plans on Mrs
Craggs’ original application plan, but the County Solicitor had found the evidence
on those forms to be consistent with route B-I, and there is no evidence to
suggest that any of the other users had meant route C-J] rather than B-I. The
Committee may not have had every piece of information before it, but the report
set out the situation in some detail.

The plan produced for the Order was “Map No.1 Map of Modification Order,
County Council of Avon Definitive Map Modification Order No. 12 1991" dated
August 1991. The route to be added was shown in sections and the plan was
annotated with the text “Path to be redesignated A-|-B-|-C D-|-E Bridleway to
be added B-|-G C-|-X-|D E-|-F”. Spur/link B-|-G is labelled “LA 2/7c"” and
clearly shown in the position which was subsequently added to the Definitive
Map. By the time this plan was produced the Council had relabelled spur B-|-I as
B-|-G but the route was not changed and the Order made follows the route
approved by the Council. Whether or not the plan Mrs Craggs originally
submitted was correct, was not material to the Council’s deliberations. The
recent research does not produce any material new evidence to suggest that a
drafting error was made on the Order Plan showing LA2/7c in the wrong position.

At the public inquiry, October 1993, the Council’s evidence described the route of
what is now the existing definitive spur shown as A-B as following “the remains of
a stone wall at B through woodland dropping steeply down to the road in Cheston
Coombe”. A referenced plan showed it in the same position as that which was to
be later added to the Definitive Map. The Council set out for the Inspector in its
evidence that it resolved to make an Order to modify the Definitive Map by
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including spur B-G (A-B in this appeal) but that it also specifically resolved not to
make an Order in respect of a spur to the south of B-G.

18. Whilst there is evidence that Mrs Craggs drew other matters to the attention of
the Inspector, there is no evidence that she pursued C-J as a modification at the
inquiry. There was no duty on the Inspector to consider evidence in respect of
C-J: his task was to consider whether there was sufficient evidence for B-J.

19. In considering B-] the Inspector concluded that, on balance, the evidence
supported the view that prior to the date that the status of the claimed bridleway
was called into question — 12 June 1989 - horse riders did enjoy for at least 20
years uninterrupted use of the claimed route including the spur B-G. He was
aware that the Parish Council stated B-I [later B-G] had not been used as a
bridleway. He was also aware of the history of the claim, that there had been an
issue about the position of spur B-J, and that, although the applicant had
considered it to be further south than shown on the plan, she had withdrawn the
claim in respect of spur B-G.

20. The Order is specific about the starting point of spur B-G: “adding thereto, the
public bridleway which starts at its junction with LA 2/7 in Backwell Parish
approximately 192 metres from Church Road...”. This provided clear instructions
to the Inspector as to where the spur started from, and he could have been in no
doubt when he made his site visit. He had also been advised that the route of

the spur that the applicant had claimed but withdrawn was “further south”.

21. The route has to be the route that was ridden but the evidence forms and maps
were clearly assessed in this respect. The appeal submissions critique the events
that occurred based on evidence which, by Mrs Craggs’ own admission, was
before the Council and the inquiry at the time. The claim in effect seeks to
reopen and re-determine the previous application and events.

22. An email from Mrs Craggs, 28 December 2018, adds little by way of new
evidence about the alignment of spur LA2/7c. Mrs Craggs’ assertion that there
were errors may be genuinely made, but I find little recent research to amount to
new evidence to say that LA2/7c is not on the route referred to in user evidence
presented to the 1993 inquiry or in the position confirmed in the Order and
subsequently added to the Definitive Map. In the end the Inspector confirmed
the Order with the Order Plan.

23. On a balance of probability I find that the recent research has not disclosed any
new evidence, that a reasonable person would conclude was not before the public
inquiry in 1993, that shows an error was made by witnesses, users and the
Inspector as to where route B-G was on the ground, or that the Inspector made
any error in confirming the Order Plan. The Definitive Map and Statement were
amended in accordance with the Order and Order plan and I find no error here.

Conclusion

24. I conclude that there is insufficient convincing new evidence that has been
discovered or which was not previously considered to support the claimed
addition and alteration of the bridleway.

Formal Decision

25. The appeal is dismissed.

Helen Heward

Inspector




