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Appeal Decision

by Rory Cridland LLB (Hons), Solicitor
an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs
Decision date: 30 December 2019

Appeal Ref: FPS/D0121/14A/6

This appeal is made by Ms Venetia Craggs on behalf of the Woodspring Bridleways
Association (“the Appellant”) under section 53(5) and Paragraph 4 (1) of Schedule 14
of the Wildlife and Countryside Act 1981 (“the 1981 Act”) against the decision of North
Somerset Council (“the Council”) not to make an Order under section 53(2) of the Act.
The application is dated 1 August 2004 and was refused by the Council by letter dated
1 November 2018.

The Appellant claims that the definitive map and statement of public rights of way
should be modified by upgrading a section of footpath LA6/16 to a bridleway and
adding a further section of bridleway to at Ruggs Lane, Cleeve.

Summary of decision: The appeal is allowed in part.

Preliminary Matters

1.

This appeal has been determined on the basis of the papers submitted. I have
not visited the site, but I am satisfied I can make my decision without the need
to do so.

Unless otherwise stated, the lettering referred to in this decision has been
taken from the plan which accompanied the application form.

The Appeal Route

3.

The appeal route commences on the A340 (point K) and proceeds along public
footpath LA6/16 to point L. Here it leaves the footpath to proceed in an east
north easterly direction to point P. At this point it continues in a south easterly
direction via point M to the disused windmill located at point N after which it
continues south to point O where it re-joins footpath LA6/16 at the parish
boundary.

A second section is identified as being between points L-M and described as
‘used by users’.

Main Issues

5.

Section 53 of the 1981 Act requires the Council to keep the Definitive Map and
Statement (DMS) under continuous review and make such orders as appear
requisite in consequence of the occurrence of one of the events set out in
section 53(3) of the 1981 Act. This includes the discovery of evidence which,
when considered with all other relevant evidence available, shows that (i) a
right of way which is not shown in the map and statement subsists or is
reasonably alleged to subsist over land in the area to which the map relates; or
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(ii) a highway shown in the map and statement as a highway of a particular
description ought to be shown there as a highway of a different description.

With regard to sections L-P-M-N-O and L-M, these sections are not shown in
the DMS. Accordingly, the main issue is whether the evidence discovered, when
considered with all other relevant evidence available, shows that a right of way
subsists or is reasonably alleged to subsist.

With regard to section K-L, this route is already shown in the DMS as public
footpath LA6/16. As such, the main issue for this section of the appeal route is
whether the evidence discovered, when considered with all other relevant
evidence available, shows that footpath LA6/16 ought to be shown as a
bridleway.

Reasons

Sections L-P-M-N-O and L-M

8.

10.

11.

12.

There is no direct evidence before me, either user or documentary, which
would indicate that it is reasonable to allege that rights of way on foot or
horseback subsist over that part of the route shown between points L-P-M.
They do not feature in the Yatton and Kenn Inclosure Award 1815 (“the
Inclosure Award”)! and there is no other direct evidence of a public route
between these points.

However, the Inclosure Award does set out a route which the main parties
agree generally corresponds to the points L-M-N-O of the appeal route. It is
identified in the Inclosure Award itself as forming part of Cleeve Hill Bridleway
and Footway and is described as proceeding along Ruggs Road and then (via
points L and M) to the windmill (point N) before continuing on to a footpath set
out over Wrington Hill (Point O).

Although the Inclosure Consolidation Act 1801 (“the 1801 Act”) granted power
to set out both public and private bridleways, the award itself is silent on which
of these categories Cleeve Hill Bridleway and Footway falls into. Nevertheless,
in describing the route, two of the destination points noted by the
commissioner are the windmill and the connecting footpath over Wrington Hill
at point O. Although there is some evidence to indicate that the windmill had
by that time already fallen into disuse (a matter to which I shall return below)
the termination of the route at the footpath at point O does indicate that its
purpose may have been to provide public access on foot between the two
parishes.

Furthermore, even though the Inclosure Award provides for the erection of a
wall to separate Cleeve Hill from the neighbouring parish of Wrington, there is
evidence that, following the erection of this wall, a ladder stile existed at point
O which was used to provide access to neighbouring Wrington. This provides a
further indication that the route shown on the Inclosure Plan was used for
access on foot between these locations.

Accordingly, while I accept that the evidence itself is limited and may not be
sufficient to demonstrate that a public right of way subsists, in the absence of

! which the appellant acknowledges is the main piece of evidence in support of their claim.
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13.

14,

15.

any incontrovertible evidence to the contrary, I consider that it is reasonable to
allege that one does.

However, the same cannot be said of public rights on horseback. Although
there is little direct evidence which would shed light on the intention of the
commissioner, there seems little purpose in setting out a public bridleway
beyond the windmill. Any such route would have terminated at the parish
boundary and resulted in a ‘cul-de-sac’ path with no apparent purpose. While I
acknowledge that cul-de-sac routes are not unheard of, there is no evidence
which would explain why the commissioner would set out such a route in this
case.

Furthermore, although I accept that it is possible that the commissioner
intended to preserve a public right on horseback to the windmill itself, the
evidence indicates that the windmill was, at the time of Inclosure, already
disused, in a poor condition and that previous attempts to bring it back into use
had already proved unsuccessful. In such circumstances there would have been
little point in continued public access to the windmill.

Consequently, I find that even though the evidence before me is just sufficient
to show that a footpath is reasonably alleged to subsist over the route L-M-N-
O, I am not persuaded that, on the evidence before me, that the same can be
said of a public right of way on horseback.

Section K-L

16.

17.

Turning then to section K-L, the Council contends that the route depicted on
the Inclosure Award map commences some distance to the south along Ruggs
Lane?. This is not disputed by the appellant and having considered the evidence
before me, I agree that this provides a more accurate indication of the start of
the route described in the Inclosure Award. However, while I note the various
suggestions put forward by the appellant as to the reasons for this3, for similar
reasons to those set out above in respect of section L-M-N-O, I am not
persuaded the Inclosure Award itself provides any direct support for the
contention that the section of footpath LA6/16 between points K -L should be
shown as a public bridleway. Such a route would have connected with a route
of lower status and resulted in a cul-de-sac path with no apparent public
purpose.

Accordingly, I do not consider that the evidence available is sufficient to show,
on the balance of probabilities, that the route K-L over the existing public
footpath LA6/16 ought to be shown as a public bridleway.

Other Matters

18.

In addition to the Inclosure Award, the appellant has drawn my attention to the
Day and Masters map dated 1782. I acknowledge that it depicts a route in the
vicinity of the appeal route, however, note that this does not correspond with
the appeal route alignment and provides little evidence of status. Furthermore,
while I accept that the idea of a pre-existing route being diverted as land was
enclosed is not improbable, in the present case there is no robust evidence
which would indicate that such a diversion did in fact occur. I do not therefore

2 shown with the letter X on plan ref EB/MOD 57 (date 16 August 2017).
3 and accept that there would clearly have been a need for access along this section for those using both Ruggs
Road and Cleeve Hill Bridleway and Footway.
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consider it adds materially to the case in favour of public rights on horseback
over the appeal route.

19. The landowner has drawn my attention to the wording of various notices which

20.

were published by the commissioner in relation to the routes awarded.
However, while I acknowledge that these may be taken to indicate that a
distinction was being made between those which were public and those which
were private, the commissioner was merely utilising similar wording to that
contained in sections 8 and 10 of the 1801 Act - both of which provide the
power to set out public routes. As such, I do not consider any such distinction
was being made.

In reaching my conclusions I have had regard to the various other matters
raised in the written representations. They do not, however, alter my reasoning
above.

Conclusion

21,

22,

23.

I do not consider that the evidence before me is sufficient to show that a
bridleway is reasonably alleged to subsist over section L-M-N-O of the appeal
route. Nor do I consider there to be any robust evidence in support of a route
between points L-P-M. Furthermore, I have found that the evidence available is
not sufficient to show, on the balance of probabilities, that section K-L over the
existing footpath LA6/16 ought to be shown as a public bridleway.

However, I have also found that, in the absence of incontrovertible evidence to
the contrary, it is reasonable to allege that a right of way on foot subsists over
the route L-M-N-O. While I am mindful that this is not the status claimed by
the appellant and any Order may attract objections from the landowner, in the
determination of any order made as a result of this appeal, further evidence
may be brought forward that may resolve the status of the appeal route more
fully.

Consequently, having regard to these, and to all other relevant matters raised
in the written representations, I conclude that the evidence available shows
that it is reasonable to allege that a right of way on foot subsists over the route
L-M-N-O and that the Council should be directed to make an order to that
effect.

Formal Decision

24,

I allow the appeal in part. In accordance with paragraph 4(2) of Schedule 14 to
the 1981 Act, North Somerset Council is directed to make an order under
section 53(2) and Schedule 15 of the 1981 Act to modify the definitive map
and statement to add a footpath between points L-M-N-O as set out in the
application dated 1 August 2004. This decision is made without prejudice to
any decision that may be given by the Secretary of State in accordance with
powers under Schedule 15 of the 1981 Act.

Rory Cridland

INSPECTOR
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Plan of Route Used. Please mark the route you have used and sign the map.
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