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Dear Ms Donnelly and Ms Bird,
CONSULTATION ON CLARIFYING AND STRENGTHENING TRUSTEES’ INVESTMENT DUTIES: THE OCCUPATIONAL PENSION SCHEMES (INVESTMENT AND DISCLOSURE) (AMENDMENT) REGULATIONS 
We welcome the opportunity to contribute to this consultation.
INTRODUCTION TO THE SOCIETY OF PENSION PROFESSIONALS (SPP)
SPP is the representative body for a wide range of providers of advice and services to work-based pension schemes and to their sponsors.  SPP’s Members’ profile is a key strength and includes accounting firms, solicitors, insurance companies, investment houses, investment performance measurers, consultants and actuaries, independent trustees and external pension administrators.  SPP is the only body to focus on the whole range of pension related services across the private pensions sector, and through such a wide spread of providers of advice and services.  We do not represent any particular type of provision or any one interest - body or group.
Many thousands of individuals and pension funds use the services of one or more of SPP’s Members, including the overwhelming majority of the 500 largest UK pension funds.  SPP’s growing membership collectively employs some 15,000 people providing pension-related advice and services.
[bookmark: _Hlk518552735]This consultation has been considered by SPP’s Defined Contribution, Investment and Legislation Committees, which comprise representatives of actuaries and consultants, insurance companies, investment houses, pension administrators and pension lawyers.
[bookmark: _GoBack]GENERAL COMMENTS
Members’ views
There needs to be greater clarity about whether the intention is that trustees are intended to be required to seek members’ views on ESG matters.
The third bullet point in paragraph 20 of chapter 1 of the consultation document seems to indicate that seeking members view would not be required, since it refers to the “approach on the extent, if at all, to which they will take account of members’ concerns ….”.
However, paragraph 33 of chapter 2 refers to a “statement on how scheme members’ views will be considered in the preparation or revision of the SIP”, referring to regulation 2(2)(c) of the draft regulations. For example, if the trustees do not intend taking members’ views into account at all, regulation 2(2)(c) could be read as nevertheless requiring the trustees to determine what (in their reasonable option) are those views
With further reference to paragraph 33, we consider that it is far from clear that overall the proposals avoid giving trustees any impression that investments should be made in line with scheme members’ preferences.
We also suggest consideration be given to amending Regulation 2(2)(c) with the words marked/ struck through: "… views which, in the reasonable opinion of the trustees, members of the scheme hold (including the views they hold on in respect of financially material considerations and non-financial matters…". The purpose would be to confine the relevant scope of members' views to the subject matter within this part of the regulations ensuring (assuming this is intended) that financially material considerations of ESG are relevant and clarifying (assuming this is the intention) that anything outside this already wide category of financially material and non-financial matters is outside scope (otherwise "including" suggests potentially very wide scope indeed of member views).
Trustees who seek to take members views into account will also need guidance on what will be deemed an adequate effort to ascertain such views.  We are concerned that in practice obtaining a representative member view may be difficult, with only those members with a specific interest in the topic engaging and therefore skewing the outcome.

Uptake of ESG within the fund management industry

In formulating the regulation it should be useful to understand the current market. We believe that there has been a material shift within the fund management industry since the time of the Kay Review, which highlighted a weak take up of shareholder governance.  At that time, for trustees to implement a positive ESG policy probably required the selection of a specific SRI/ESG fund.  Developments have been such that the asset management industry has been removing the separation of ESG research from investment teams and instead sought to embed ESG into the investment process, so that the financial implications and risks of ESG are part of the mainstream research process.  In turn this means that trustees can more likely see ESG factors incorporated into their investment selection without turning to an SRI fund.

That said, defined benefit pension schemes and, although perhaps to a lesser extent, defined contribution plans, are shifting their asset allocation away from public market equity.  Without shareholder voting rights, ESG policies may be more difficult to put into effect.

Meaning of terms
Whilst page 18 of the consultation paper (paragraph 15) states that the term ESG is widely used and understood, page 8 (paragraph 12) noted that research by the law firm Sackers indicated that “some participants were not sure what ESG meant”.  
To avoid this uncertainty, the regulations could give an unambiguous meaning to the term. For example, noting the text of recital 58 of EU Directive 2016/2341 on the activities and supervision of institutions for occupational retirement provision (‘IORP II’), consideration could be given to  amending the definition of “financially material considerations” within the draft new inserted sub-paragraph (4) to regulation 2 of the Occupational Pension Schemes (Investment) Regulations 2005 to read:
“financially material considerations” includes (but is not limited to) the consideration of environmental, social and governance (ESG) issues, including climate change, as referred to in the United Nations-supported Principles for Responsible Investment (d)
The associated footer (d) would be to www.unpri.org. Alternatively, Guidance could be issued containing such a reference.
Similarly, we would strongly prefer to see greater clarity within the regulations (or, potentially, though as a less preferable option, within guidance) regarding the meaning of “social impact matters”. These fall within “non-financial matters”, yet “financially material considerations” include “social considerations”, namely the “S” in ESG. Without further explanation, this can be confusing to trustees who will want to know how to differentiate between “social impact matters” and “social considerations”. As regards the latter, the above suggested reference to the United Nations-supported Principles for Responsible Investment would assist. However, in any event, there should be an explicit interpretation given as to the meaning of “social impact matters”; we suggest text along the lines of the following (having regard to paragraphs 43 and 44 on page 22 of the consultation paper):
“social impact matters” are matters that have a wider impact on society but do not directly relate to the risks and opportunities to member outcomes stemming from investment in particular companies and enterprises 
Arguably, explanations of “ethical matters” and, in particular, “present and future quality of life of members matters” should also be included.
RESPONSES TO THE CONSULTATION QUESTIONS
Question 1: We propose that the draft Regulations come into force approximately 1 year after laying, with the exception of the implementation report, which would come into force approximately 2 years after laying.
a) Do you agree with our proposals?
Yes.
b) Do you agree that the draft Regulations meet the policy intent?
Yes.
Question 2: We propose to require all trustees of all schemes, which are obliged to produce a SIP, to state their policy in relation to financially material considerations, including, but not limited to, those resulting from environmental, social and governance considerations, including climate change.
a) Do you agree with the policy proposal?
If the intention is to change trustees’ behaviour, the policy is necessary.
b) Do the draft Regulations meet the policy intent?
Yes, subject to our General Comment (above) on clarifying the meaning of environmental, social and governance considerations.
Question 3: When trustees prepare or revise a SIP, we propose that they should be required to prepare a statement, setting out how they will take account of scheme members’ views.
a) Do you agree with the policy proposal?
As previously commented, there needs to be clarity on whether trustees are intended to be required to seek out and take account of members’ views and guidance onwhat is expected of them in order to achieve this.
b) Do the draft Regulations meet the policy intent?
We cannot comment, since we view the policy intent as unclear.
Question 4. Do you agree with our proposal not to require trustees to state a policy in relation to social impact investment?  If not, what change in legislation would you propose, and how would you address this risk of trustee confusion on this point?
We agree with the proposal. As noted in our General Comments, the meaning of the term “social impact matters” needs to be clarified and distinguished from "social considerations". 
Question 5: We propose that trustees should be required to include their policy in relation to stewardship of the investments (including monitoring, engagement and voting) in the SIP.
a) Do you agree with the policy proposal?
The policy proposal will be worthwhile if it helps to improve standards on trustees’ setting of policy in this area.
b) Do the draft Regulations meet the policy intent?
Yes.
Question 6: When trustees of relevant schemes produce their annual report, we propose that they should be required to:
· prepare a statement setting out how they have implemented the policies in the SIP, and explaining and giving reasons for any change made to the SIP, and
· include this implementation statement and the latest statement outlining how trustees will take account of members’ views in the annual report.
a) Do you agree with the policy proposal?
We agree with the policy proposal and specifically the proposal for its effective date.
b) Do the draft Regulations meet the policy intent?
Yes. 
We note that this would only relate to relevant schemes with 100 or more members. However, a particular aspect that needs to be addressed is the date as at which the member count is to apply for this purpose. Paragraph 30 of schedule 3 to the Occupational and Personal Pension Schemes (Disclosure of Information) Regulations 2013 – of which the new sub-paragraphs (e) and (f) will form a part – concerns those schemes to which section 35 of the Pensions Act 1995 applies, namely those that need to have a SIP. Given that the annual report will relate to the previous scheme year, we presume the intention is that the requirement only relates to those schemes that had at least 100 members at some time in that scheme year. In other words it will not apply where the membership only increased to 100 or more members after the end of the scheme year to which the annual report relates.    
Question 7: We propose that trustees of relevant schemes should be required to publish the SIP, the implementation report and the statement setting out how they will take account of members’ views online and inform members of this in the annual benefits statement. 
a) Do you agree with the policy proposal?
Yes.
b) Do the draft Regulations meet the policy intent?
Not entirely.
The intention is that online publication will only apply to schemes with 100 or more members. As noted above in our response to question 6, it is only such schemes that, as part of their annual report, must include an investment report containing the information set out in paragraph 30 of schedule 3. 
To ensure that the policy intent is unambiguously achieved, the following changes to draft regulation 3 are required:
Paragraph (2)(b)
In the inserted paragraph (5): after “regulations 1996(b)” add “and is one to which section 35 of the 1995 Act applies”
Paragraph (4)(a)
This should be amended to: “in paragraph (1), after “paragraph (2)”, insert “and, if the scheme is one to which section 35 of the 1995 Act applies, paragraph (2A)”  
Question 8: Do you have any comments on the business burdens and benefits and wider non-monetised impacts we have estimated in the draft impact assessment?
We consider that the impact will be challenging for smaller schemes.
For all schemes there remains a lack of understanding on the trustee position.  Trustees are still unclear as to whether they may be subject to legal action if they implement an ESG policy which, with the passage of time, has demonstrably come at the cost of financial performance.  This continues to steer trustees towards the ‘no policy’ route.  We believe a safe harbour provision is required to address this.
Question 9: Do you have any other comments on our policy proposals, or on the draft Regulations which seek to achieve them?
. We have the following minor comments:
· Regulation 3(5)(a): In the opening line of the substituted sub-paragraph (d), “following paragraph” should read “following paragraphs”
· Regulation 3(6): The amendment to paragraph 5B of Schedule 6 also needs to pick up the change in the heading to regulation 29A. 
Question10: Do you agree that the revised statutory guidance clearly explains what is expected of trustees in meeting their duty to publish the SIP, implementation statement and statement of members’ views?
We broadly agree. 
However, we note that: 
· The title of the guidance is misleading, since it could imply that it applies to all occupational pension schemes, including those only providing defined benefits. In addition, the new SIP-related information is not directed “related” to cost and charges. Accordingly, we suggest: “Reporting of costs, charges and other information: guidance for trustees and managers of relevant schemes”. 
· Paragraph 1 refers to a “relevant scheme”. There should, as a minimum, be a link to the definition of that term within regulation 1 of the Occupational Pension Schemes (Scheme Administration) Regulations 1996. 
· Paragraph 3 of the guidance, as amended, is technically not quite correct: it is not the amendments made by the “Amending Regulations”, per se, that require regard to be had to guidance from the Secretary of State, rather it is section 113(2A) of the Pension Schemes Act 1993 which relates to the disclosure of information about schemes to members. 
· Paragraph 12, as redrafted, is not strictly correct. This is because the “Amending Regulations” do of course apply to “[defined benefit] schemes where the only money purchase benefits offered arise from Additional Voluntary Contributions (AVCs)”, since the new SIP requirements will apply to such schemes having 100 or more members.   
· In paragraph 14, after “the same schemes” need to insert “, if they have 100 or more members,”.
· The heading above paragraph 59 should be amended to “Publication of costs, charges and other information”, with a corresponding change to the Contents page. 
· In paragraph 59, at the end, add “and amended by the Amending Regulations”
In paragraph 60, before the words “the Annual Report, need to insert “, for schemes with 100 or more members,”.


Yours sincerely




John Mortimer
Secretary
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