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Who We Are
RAID is a UK-based NGO that exposes corporate human rights abuses in Africa and works with victims to hold companies to account. Our goal is to strengthen international regulation of companies and to ensure there is justice for corporate abuse.
RAID appreciates the real-world value and practical use of investment principles and ESG codes adopted by pension funds. We broadly welcome the proposals under the Occupational Pension Schemes (Investment and Disclosure) (Amendment) Regulations 2018 (‘the Regulations’) to amend the required content of the Statement of Investment Principles (SIP). We also welcome requirements to publish, report on and publicise the SIP.
RAID’s Research on Och-Ziff Hedge Fund
[bookmark: _GoBack]RAID has worked extensively on investments in the mining industry in the Democratic Republic of Congo. In 2013, while tracking questionable transactions and exploitative contracts concluded by AIM-traded and Main Market mining companies, we became aware of the role of the New York hedge fund, Och-Ziff Capital Management, one of the largest hedge funds in the world, in providing investment. We reported on these concerns in a number public reports. 
Och-Ziff’s role in some of these investments has since been scrutinized by the US Department of Justice (DOJ) and the Securities and Exchange Commission (SEC). In September 2016, the DOJ bought charges of conspiracy to violate the anti-bribery provisions of the Foreign Corrupt Practices Act (FCPA). Och-Ziff agreed to pay combined civil and criminal penalties of $412 million, one of the largest settlements of a Wall Street firm.
In the process of our research, RAID discovered that about a third of Och-Ziff’s client base was made up of pension funds. These included some of the biggest public pension funds in the United States – the $357 billion California Public Employees' Retirement System (CalPERS), the $78 billion state pension funds managed by the New Jersey Division of Investment (NJDI), the $72 billion Massachusetts Pension Reserves Investment Trust Fund. RAID also identified pension funds in the UK that used Och-Ziff’s investment services, including the pension scheme run by Transport for London.
RAID wrote to the US public pension funds in 2013 raising our concerns, even before the DOJ investigation had been publicly disclosed. We raised questions concerning the use of Och-Ziff funds to back a mining deal in Zimbabwe that ultimately funded Mugabe's violence against opponents during the country’s 2008 elections. Tellingly, it was CalPERS that had developed Global Principles of Accountable Corporate Governance, which included provisions on the elimination of human rights violations, and it was CalPERS that raised concerns with Och-Ziff.
RAID followed-up with CalPERS during 2014 and, in September of that year, the fund announced its planned withdrawal not only from Och-Ziff, but from all hedge funds in its portfolio, citing ‘complexity and costs’ as the reasons behind its divestment. Commentators at the time highlighted the risk to the pension fund’s returns and reputation posed by the bad press surrounding Och-Ziff’s dubious African investments.
The Och-Ziff example demonstrates the value not only of having a robust SIP in place – allowing CalPERS to act early, in accordance with stated principles – but also of ensuring transparency and awareness around its investment policy. 
RAID’s Response to the Key Areas of Reform
The proposals to strengthen the Regulations will, inter alia, assist trustees to take account of financially material risks, including from broader risks covered in non-financial reporting or elsewhere; to have an agreed approach on the extent to which they will take account of members’ concerns, including ESG risks, but also about overall investment strategy; and will use the SIP as a real, effective and regularly-reviewed guide to investment strategy. RAID agrees broadly agrees with these objectives.

Material consideration - From our experience, non-financial reporting, such as on human rights and security, can quickly manifest itself in a material way and impact the share price of a company. Similarly, risks around the disclosure of investigations into bribery and corruption, often have a financial impact. For example, Och-Ziff’s share price toppled 10% in one day following a report in the Wall Street Journal on Och-Ziff’s loans to fund controversial mining deals in Congo and fell 8% on publication by Bloomberg of an article linking the hedge fund to transactions with the Mugabe regime. More recently, the announcement that the DOJ, under the FCPA and US money laundering statutes, had served a subpoena on Glencore saw a 13% fall in share price, equivalent to wiping £6.7 billion from its market value. It is therefore vitally important that scheme members know the extent to which trustees take the wide-range of ESG risks into consideration when making investments.

Members’ views - In the case of CalPERS, the pension board included significant representation from public-sector unions. These members had concerns around the protection of labour and wider human rights and did not want to see pension investments managed by an external manager potentially involved in financial transfers to a sanctioned regime. While RAID understands that the proposals are not intended to ‘seek to direct pension scheme trustees to invest in line with scheme members’ wishes’, they will help encourage transparency on ESG principles and provide recognition that such factors can have a material impact. RAID welcomes the proposal that trustees ‘should consider and make a statement on how they will take account of the views which they consider scheme members hold in the development of the policies within the SIP’.

Stewardship – RAID agrees that stewardship should not be viewed narrowly and that the SIP should include a policy to capture activities across voting, engagement and monitoring. From our knowledge of the Och-Ziff case, we are mindful that stewardship can extend beyond direct engagement with investee companies and that a wide definition of ‘relevant persons’ is useful in, for example, capturing engagement with external fund managers. As the consultation document notes, ‘many schemes do have opportunities to take account of the stewardship records of managers, for example when appointing or switching asset managers and funds’. The influence of CalPERS in this regard was profound, triggering other pension funds to review their investments with Och-Ziff, and shifting public opinion in support of action by the authorities against a Wall Street stalwart.

Likewise, RAID endorses a broad definition of ‘relevant matters’, including issues which are reported via a firm’s financial reporting, as well as those found in its non-financial reporting, such as social, human rights and environmental impact and corporate governance (including bribery and corruption). 

Improving the quality of the SIP – It is important that the SIP is tailored and reflects the concerns of trustees and the underlying membership, to the extent proposed in the draft Regulations. An annual report that proactively set out how the SIP has been implemented (as well as reporting on investments that have breached the SIP) is a positive step in accountability. RAID strongly endorses the proposal that trustees will be required to publish the SIP, the implementation report and the statement setting out how they will take account of members’ views online. Without such transparency in the case of CalPERS, RAID would have been unable to have engaged as meaningfully as we did with the scheme’s pension board. Instead, we were able to set out our concerns around Och-Ziff-managed investments in terms of CalPERS own publicly-stated principles, which made it easier for the funds executives to consider our concerns impartially against a board-approved benchmark.

RAID appreciates the opportunity to contribute to the consultation around the draft Regulations. Please see the attached annex, which sets out our answers to the specific questions posed in the consultation document.

For further information about RAID and our publications, please visit:  www.raid-uk.org 


Annex – RAID’s response to questions in the Consultation

Q1. We propose that the regulations come into force approximately 1 year after laying, with the exception of the implementation report, which would come into force approximately 2 years after laying.

a) Do you agree with our proposals? 
Yes.
Although we are keen for the regulations to be introduced as soon as possible, we appreciate that a realistic and achievable timeframe is required.

b) Do you agree that the draft regulations meet the policy intent? 
Yes. 

Q2: We propose to require all trustees of all schemes which produce a SIP to state their policy in relation to the consideration of financially material considerations including, but not limited to, those resulting from environmental, social and governance risks, including climate change. 

a) Do you agree with the policy proposal? 
Yes. 
It is important that the financially material impact of ESG risks are considered in all their dimensions, for example, to include disclosure around human rights violations and corruption and bribery issues (where the announcement of investigations can have a considerable impact upon share price).

b) Do the draft regulations meet the policy intent? 
Yes. 
  
Q3: When trustees prepare or revise a SIP, we propose that they should be required to prepare a statement, setting out how they take account of scheme members’ views. 

a) Do you agree with the policy proposal? 
Yes.

b) Do the draft regulations meet the policy intent? 
Yes.
  
Q4. Do you agree with our proposal not to require trustees to state a policy in relation to social impact investment? If not, what change in legislation would you propose, and how would you address this risk of trustee confusion on this point?

This is a complex issues, upon which we have not formulated a final view. While an investor company might have a stated policy on positive social impact investment, it may be difficult for trustees to discern whether this is being delivered in practice. 

Q5: We propose that trustees should be required to include their policy in relation to stewardship of the investments, (including monitoring, engagement and voting) in the SIP. 

a) Do you agree with the policy proposal? 
Yes. 

b) Do the draft regulations meet the policy intent?
Yes. 
 
Q6: When trustees of relevant schemes produce their annual report, we propose that they should be required to prepare a statement,  
- setting out how they have implemented the policies in the SIP,  
- explaining and give reasons for any change, and 
- including the latest statement on how they have taken account of the views which in their opinion scheme members hold in the annual report. 

a) Do you agree with the policy proposal? 
Yes.
Meaningful content of the SIP is crucial, as is accountability.

b) Do the draft regulations meet the policy intent? 
Yes. 

Q7: We propose that trustees of relevant schemes should be required to publish the SIP, the implementation report and the statement setting out how they will take account of members’ views online and inform members of this in the annual benefits statement. 

a) Do you agree with the policy proposal? 
Yes.
Publication is key to engaging and informing members about how a scheme is investing on their behalf. Publication of a SIP also enables others, including civil society groups, to engage in a meaningful way when they have information of pertinence to trustees. Furthermore, a pension fund can demonstrate that it has a sound, agreed and transparent basis in the way it treats such information. Publishing SIPs helps to generate debate around their content and to distil out best practice.

b) Do the draft regulations meet the policy intent? 
Yes. 

Q8: Do you have any comments on the business burdens and benefits, and wider nonmonetised impacts we have estimated in the draft impact assessment?   

No comment.

Q9: Do you have any other comments on our policy proposals, or on the draft regulations which seek to achieve them?

No comments. 

Q10: Does the revised statutory guidance accurately address the policy proposals?

Generally, yes. 

Q11: What evidence or views do you have of how well the other requirements in the SIP are working? What areas for further consideration and possible future change would you suggest? 

RAID would encourage wider discussion around the integration of human rights reporting into ESG considerations, especially for certain sectors, such as extractives. Resources companies often operate in countries where there is poor governance, poverty, instability and even conflict, and such risks are often under-reported and their potential (material and non-material impacts) under-estimated.

For further information about RAID and our publications, please visit:  www.raid-uk.org 

1

5

image1.png
Rights and Accountability in Development




