11 July 2018
Dear Sinead Donnelly and Vicky Bird
Re: Consultation, In response to the draft Occupational Pension Schemes (Investment and Disclosure) (Amendment) Regulations 2018.

1. I am writing in a personal capacity. There is no endorsement from any organization that I might be associated with.

1. I am a senior portfolio manager, at Royal Bank of Canada Global Asset Management helping to manage approximately USD$8bn (2018) in Global Equities for savers, investors and pension funds (including UK local government).  I am also the Chair of the Responsible Investment Advisory Committee for a set of Investment Trusts and Funds, owned by Royal London Asset Management.

1. I am member of the Investor Advisory Group (2018) for the Financial Reporting Council. I am a member of Management Commentary Consultative Group (2018) for the International Accounting Standards Board.

1. I have been recognized in the financial markets with a Thomson Extel Award for the best integrated SRI research in the City in 2003, across all sell-side investment research firms.

1. I agree it is useful for trustees to consider financially material considerations including (but not limited to) those arising from Environmental, Social and Governance (ESG) considerations, including climate change. This intent needs to be made clearer in legislation.

1. Guidance written in the US ( note 1) in 2015, based on similar notions of Fiduciary Duty as in the UK, suggest “Environmental, social, and governance issues may have a direct relationship to the economic value of the plan's investment. In these instances, such issues are not merely collateral considerations or tie-breakers, but rather are proper components of the fiduciary's primary analysis of the economic merits of competing investment choices.”

1. This idea is echoed in the Law Commission Guidance referred to in your documents. However, in my experience, many trustees are still unaware that consideration of financially material ESG factors is part of their fiduciary duties. If legislation could be clearer on this point it would be helpful.  As is made clear by the Law Commission  “trustees’ fiduciary duty is to take account of financially material considerations, whatever their source”.

1. Risk is ill-defined and means different things to different people. Influential and successful investor, Warren Buffet has stated in his 2018 Annual Report “Investing is an activity in which consumption today is foregone in an attempt to allow greater consumption at a later date. “Risk” is the possibility that this objective won’t be attained.”


1. To this end, I think it would be useful for legislation to incorporate wording that explicitly mentions certain types of risks to let trustees know these types of risks should or could be rightfully considered.

1. The policy goal of “to require all trustees of all schemes which are obliged to produce a SIP to state their policy in relation to financially material considerations including, but not limited to, those resulting from environmental, social and governance considerations, including climate change” seems to me to be point in the correct direction, but the draft regulations do not fully meet this intent, in my view.

1. The draft regulations of of 2(3)(b)(vi) would be changed from “the extent (if at all) to which social, environmental or ethical considerations are taken into account in the selection, retention and realisation of investments; and”

1. To “financially material considerations, including how those considerations are taken into account in the selection, retention and realisation of investments; and…”

1. In my view, given the confusion from trustees around both “what risk is?” and around “if ESG factors are financially material” and the stated policy intent, this legislation should better explicitly mention these considerations.

1. In my view, in   2(3)(b)(iii)   after “risks”, it should state  “includes but not limited to, shorter term, longer term, environmental, social and governance considerations, including climate change and other systemic risks,”

1. Without this clarification, Trustees will be left with the same confusion they now face as to whether ESG risks can be rightfully considered.  I would possibly include the words explicitly both “shorter-term and longer-term” as this reinforces proposals in both the Kay Review and the Law Commission report. The Law Commission advocated a reference to long term risks. I think it is potentially useful for both time periods (short and long) to be referenced to reinforce the ideas of both. The absence of clarifying anything on time periods, does not suggest discretion over the period to be considered, given the confusion amongst trustees, in my view. Another alternative would be to mention “appropriate time periods”.

1. Similarly, given the policy intent, then the legislation needs to mention these ESG factors else the intent is not achieved. 

1. In my view, in  2(3)(b)(vi)  the proposed wording does not meet policy intent  on ESG.  Better would be :  “financially material considerations (including but not limited to environmental, social and governance considerations, including climate change and other systemic risks), including how those considerations are taken into account in the selection, retention and realisation of investments; and”

1.  DWP state “We are not proposing to exclusively refer to ESG, including climate change. We do not want to be too prescriptive and industry terminologies, in time, may change. Future systemic risks may also not be readily compartmentalised into one or more aspects of ESG.” 

1. This is a mistake. The wording does not have to “exclusively” refer to ESG, but without reference to ESG or climate change in either 2(3)(b)(iii)   or  2(3)(b)(vi)    then policy intent will not have been achieved.  While I agree terminology may change, and that over-prescription is unhelpful – in this instance, a lack of reference is a step backwards given policy intent and overall confusion levels. If the DWP wanted to strike balance, also including the word “economic” would encompass most of the standard financial and business type risks that trustees are familiar with.

1. From a policy view, explicit reference to such intangible factors such as ESG is increasingly important as the value of much of companies and society today is in intangible factors. These arguments are well laid out in a (2017) book by Prof Haskel (currently joining the Bank of England MPC this year) and Westlake: Capitalism without Capital. Further work in this area can be seen by Prof Alex Edmans, currently at London Business School.

1. On the matter of “impact” or “social impact” investment. The report (Growing a Culture of Social Impact Investing in the UK)  led by Elizabeth Corley and others in this area argue that there are areas of what might be considered impact investing which are likely to generate “market returns” or “risk-adjusted market returns”. However, it is also likely true that some impact investing will be below a financial market return.

1. While I note “market returns”, like the problems on defining risk noted above, can also be ill-defined, I think it is important for legislation to explicitly reflect that any impact investing, social or otherwise, which could reasonably considered to generate market returns can be rightfully considered by trustees. This is important if that is policy intention to foster impact investing in the UK as seems to be the suggestion.

1. Without this reference, there will remain a high degree of caution and doubt as to whether trustees can rightfully examine social impact investing without breaking fiduciary duty. While this guidance could come from Law Commission or the Pension Regulator, if it was embedded within primary legislation then that would be helpful. 

1. I note “below market returns” on impact investing is a more difficult area and might better be addressed by NGOs, government and civil societies in partnership with others including private sector.


Note 1:  https://www.federalregister.gov/documents/2015/10/26/2015-27146/interpretive-bulletin-relating-to-the-fiduciary-standard-under-erisa-in-considering-economically

Yours faithfully,
Benjamin Yeoh 
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