
RESPONSE BY THE FACULTY OF ADVOCATES

to the request for informal consultation by the Office of the Advocate General for Scotland in relation to

Devolution Issues and acts of the Lord Advocate

Introduction

[1] Views have been sought by the Office of the Advocate General in relation to:

“…whether the application of section 57(2) of and Schedule 6 to the Scotland Act to acts of the Lord Advocate, in her capacity as prosecutor, cause problems for the operation of the courts or system of criminal justice.  If so, views are sought as to the best way to avoid such problems.”

[2] It is understood that the present request for consultation stems originally from points raised by a Submission by the Judiciary to the Calman Commission dated 10 October 2008 (the “2008 Submission”).

[3] Within the very limited time available, the Faculty has sought to obtain views of its members in relation to the issues raised.  In short, for the reasons set out below, the view of the Faculty is that:
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· It is not apparent that the present system is causing problems for the operation of the courts or system of criminal justice.  In particular, the issues, both substantive and procedural, identified by the 2008 Submission have largely been superseded by subsequent case law.

· The change discussed in the Consultation document would result in a very significant alteration to the present constitutional position and, given the lack of problems with the present system, is not justified.

· Insofar as the present procedural arrangements surrounding Devolution Issues are unduly burdensome for the Advocate General, these arrangements could be altered if necessary by amendment to the Act of Adjournal.

The present situation

[4] Both the 2008 Submission and the Consultation document identify perceived issues with the present situation relating to both the substantive law and procedural questions.

[5] The current experience of those within Faculty who were consulted in preparation of this Response suggests that these perceived issues do not represent real problems in practice.

[6] The Faculty makes the following observations in respect of the issues identified in the Consultation document and the 2008 Submission:

Substantive law

[6.1] The Consultation document raises the issue of apparent differences between, on the one hand, the vires control provided by section 57(2) and the effect of section 6(1) of the Human Rights Act.

As the Consultation document itself recognises, the Faculty consider that this is a distinction without a difference.  This is because emphasising the apparent differences overlooks the importance of considering the consequences of any violation of Convention rights and the appropriate remedy, matters which have been emphasised in recent decisions of the Judicial Committee of the Privy Council and, latterly, the Supreme Court.  As a result, breach of an accused person’s right to trial in a reasonable time does not in itself prevent the proceedings, as whole, being compatible with the accused person’s Convention rights.[footnoteRef:1] Equally, merely because there has been a violation of an accused person’s rights to disclosure of material at trial does not automatically result in the conclusion that the accused person’s trial was unfair.[footnoteRef:2] [1:  See Spiers v Ruddy 2009 SC (PC) 1 at [16], [17], [23]]  [2:  See McInnes v HM Advocate 2010 SCCR 286 at [20], [30] and [35]] 


[6.2] Both the Consultation document and the 2008 Submission raise the issue of there potentially being a tension between the application by the Supreme Court of a different criteria and different tests in quashing convictions to those applied by the High Court of Justiciary.

Again, the Faculty considers that any such tension has largely been resolved following the recent Supreme Court case of McInnes[footnoteRef:3] which postdates the 2008 Submission.  In that case, the Supreme Court clarified a number of issues.  First, the Supreme Court made clear that where a case raises special features of Scots criminal law and practice, the Supreme Court “must be careful to bear in mind the fact that the High Court of Justiciary is the court of last resort in all criminal matters in Scotland” and referred to the need for reticence, given the Supreme Court’s restricted role in determining devolution issues.[footnoteRef:4]  In adopting this approach the Supreme Court recognised what has been repeatedly emphasised by the European Court in cases concerning rights under Article 6 of the Convention, namely that it is not concerned with substantive domestic law but only with ensuring that the minimum procedural rights are secured under the Convention[footnoteRef:5]. Devolution issues only properly arise where there is an issue of procedural unfairness. [3:  2010 SCCR 286.]  [4:  McInnes at [5] per Lord Hope of Craighead]  [5:  See, for example, Garcia Ruiz v Spain 31 EHRR 22 at [28]] 


In McInnes, the Court also made clear that “…[i]t is axiomatic that the accused will have suffered a miscarriage of justice if his trial was unfair.”[footnoteRef:6] [6:  McInnes at [23] per Lord Hope of Craighead] 



Procedural questions

[6.3] Both the Consultation document and the 2008 Submission discuss a concern that the raising and determination of a devolution issue under the present procedure depends upon a party to the proceedings taking appropriate and timeous steps to do so.

This point has been addressed and, it is submitted, resolved in two recent cases: McDonald[footnoteRef:7] and Allison[footnoteRef:8] both of which post-date the 2008 Submission.  In McDonald the Judicial Committee made clear that non-compliance with procedural rules by an appellant before the High Court of Justiciary did not, in itself, restrict the jurisdiction of the Judicial Committee.  On this basis, although the High Court had in that case refused to receive a devolution minute, nonetheless an appeal to the Judicial Committee was competent on the devolution issue which the High Court had, in fact, determined.[footnoteRef:9]  For similar reasons, in Allison, the Supreme Court entertained an appeal in a case in which no devolution minute had been lodged before the Supreme Court.[footnoteRef:10]  Accordingly, it seems, properly understood, that the determination of devolution issues is not dependent upon the compliance or otherwise of a party to the proceedings with procedural rules. [7:  2010 SC (PC) 1]  [8:  Allison v HM Advocate 2010 SCCR 277]  [9:  McDonald at [11] to [19] and [42] to [49]]  [10:  Allison at [5] and [6]] 


[6.4] Finally, both the Consultation document and the 2008 Submission suggest that the present procedure has arguably led to or contributed to delay in the handling of criminal trials.

This does not accord with the current experience of those within Faculty who were consulted in preparation of this Response.  Although it is apparent that trials are, on average, taking longer[footnoteRef:11], it is felt, at least anecdotally, that the principal causes of this are (i) the use of statements for cross-examination; (ii) better preparation by the Crown in very serious cases; and (iii) the increasing use of expert evidence by both Crown and defence.  Certainly, the comparatively few appeals made to the Supreme Court,[footnoteRef:12] suggest that it is not this aspect of the present procedure which is causing delay.   [11:  See A report on six seminars about the UK Supreme Court November 2008 at page 44.]  [12:  Ibid at page 42 – average number of appeals per year to Privy Council: 2.5; average from 2003 to 2008: 1.5. ] 


In this regard, the Faculty considers that it is important to bear in mind that although the resolution of devolution issues in advance of trial at Preliminary Hearings has resulted in some delay in the fixing of trials, this delay would not be affected by the proposed change.  This is because even following the proposed change, such issues relating to the compatibility of acts of the Lord Advocate with Convention rights could and would still be raised under the Human Rights Act.  Accordingly, the issues would still require to be resolved in a way similar to the present treatment of devolution issues.

The proposed change

[7] For the reasons summarised above, the Faculty does not consider that the issues with the present system identified in the Consultation document and the 2008 Submission represent real problems in practice.  In this regard, the Faculty observes that, other than the 2008 Submission, there appears to have been no other public call for change.  In particular, there has been no such call from either the Crown or the defence bar.

[8] As a starting point, the Faculty observes in relation to the proposed change that in considering the options for change identified by the 2008 Submission, the Consultation document itself considers that the second and third options would involve very significant institutional or constitutional change.[footnoteRef:13]  The Faculty considers that objectively the proposal discussed in the Consultation document would likewise involve very significant institutional or constitutional change. [13:  At paragraph 16.] 


[9] First, the Faculty considers that the proposed change represents a change of fundamental constitutional significance in that it would remove the constitutional right[footnoteRef:14] of appellants to seek a ruling from the Supreme Court on their Convention rights when they allege that these rights have been breached by the Lord Advocate in the criminal process.  As such, only appellants in Scotland would be deprived of this fundamental right to obtain such a ruling unlike those elsewhere in the United Kingdom.  The devolution issues raised so far have almost all been concerned with the compatibility of the Lord Advocate’s acts with Convention rights.  Were comparable issues to be raised in other jurisdictions of the United Kingdom an appeal would lie to the Supreme Court.  If the proposed change were to be implemented, the only recourse for Scottish appellants would be to proceed to the European Court of Human Rights in Strasbourg with all the delay that that would entail. [14:  See Flynn v HM Advocate (No. 1) 2004 SC (PC) 1 at [61] per Lord Rodger of Earlsferry] 


[10] It is plain from a consideration of the relevant debates in the House of Lords that it was expressly contemplated by the framers of the Scotland Act that acts of the Lord Advocate in the course of the prosecution of an accused person would fall within the scope of section 57(2) and would, therefore, be reviewable by the Courts including the Judicial Committee of the Privy Council. [footnoteRef:15] [15:  See House of Lords Hansard 28 October 1998 at Columns 2041-42] 


[11] Secondly, the Faculty considers that the constitutional significance of the proposed change also arises from the fact that it would have the very serious negative consequence of preventing the Supreme Court from continuing to exercise its present role in ensuring uniform application of Convention rights across the United Kingdom.  Given the importance of achieving uniformity of the application of those rights in the United Kingdom as a whole it would be wrong in principle to restrict the jurisdiction of the Supreme Court in the way proposed.  In this regard, the Faculty considers that it is important to bear in mind that decisions of the Judicial Committee of the Privy Council and, latterly, the Supreme Court have resulted in a number of important and progressive reforms in criminal procedure most notably the development of a modern law of disclosure.[footnoteRef:16] [16:  See Foreword to COPFS Disclosure Manual (8th Edition) by the present Lord Advocate.] 


[12] The Faculty also notes that the interpretation of Convention rights by the Judicial Committee and, latterly, the Supreme Court has both found that conduct by the Crown was compatible with Convention when the High Court had found otherwise[footnoteRef:17] and vice versa[footnoteRef:18]. [17:  See, for example, Brown v Stott 2001 SC (PC) 1 and McIntosh v HM Advocate 2001 SC (PC) 89.]  [18:  See, for example, Holland v HM Advocate 2005 SC (PC) 3 and Sinclair v HM Advocate 2005 SC (PC) 28.] 


[13] Finally, the Faculty observes that, within the time available for the present consultation exercise, the full ramifications of the proposed change cannot properly be evaluated. As indicated above the Faculty considers important constitutional issues arise.  The Faculty notes that the full range of options for reform does not appear to have been considered.  For example, although the 2008 Submission considers the possibility of introducing a general right of appeal to the Supreme Court in criminal matters,[footnoteRef:19] no consideration appears to have been given to, for example, introducing such a right of appeal restricted solely to issues under the Human Rights Act.  The Faculty considers that, given the significance of what is being proposed, were there any desire to proceed with any change notwithstanding the apparent lack of problems with the present situation, it would be appropriate and highly desirable to consider and consult widely on a full range of options. [19:  At paragraph 15.] 


Procedural arrangements relating to the Advocate General

[14] One issue which is raised in the Consultation paper which, in the context of a consultation exercise undertaken by the Office of the Advocate General, merits a particular response is the burden which the intimation requirements of the present system impose upon the Advocate General. [footnoteRef:20] [20:  See paragraph 11 of the Consultation paper.] 


[15] As was explained by Lord Rodger of Earlsferry, one of the principal purposes of the preparation of a devolution minute in terms of the existing Act of Adjournal is to ensure intimation of devolution issues to the Advocate General.[footnoteRef:21]  [21:  See McDonald at [45].] 


[16] Given the statistics quoted in the Consultation paper and the experience of those acting for the Advocate General, the Faculty appreciates that the intimation of devolution minutes where devolution issues arise at first instance may be unduly burdensome and disproportionate for the Advocate General.  This appears to have been particularly so in relation to the so-called Salduz[footnoteRef:22] issues.  In relation to those issues, the Faculty observes that the temporary rise in such points will significantly reduce following the decision of the Supreme Court in Cadder v HM Advocate to be handed down on 26 October 2010. [22:  Salduz v Turkey (2009) 49 EHRR 19] 


[17] In light of this, the Faculty recognises that the provisions of r. 40 of the Act of Adjournal may require reform so as, for example, only to require intimation to the Advocate General when a devolution issue is being raised at appellate level.  Alternatively, the same effect might be achieved by the Advocate General making clear, as a matter of practice, that he did not intend to intervene in criminal proceedings prior to the appellate level.  However, the Faculty emphasises that such a reform or change in practice would neither merit nor require a change to the present constitutional arrangements.



