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1 Introduction to the 
Consultation Process 

 

Subject of the Consultation 
1.1 The Solvency II Directive will introduce new rules for insurance and reinsurance undertakings 
across the European Union. Member States must ensure their legislation complies with Solvency 
II rules. 

Scope of the Consultation 
1.2 The consultation seeks responses from interested parties, particularly UK insurance and 
reinsurance firms that fall within scope of the Solvency II Directive (Directive 2009/138/EC), on 
the way in which the Government intends to legislate for Solvency II rules through amendments 
to the forthcoming Financial Service Act or through the addition of freestanding provisions 
which sit alongside this. 

Duration 
1.3 The consultation will run for 12 weeks from 23 November 2011. The closing date for 
responses is 15 February 2012. 

Enquiries and How to Respond 
1.4 Respondents are encouraged to reply via email to: 
solvency2consultation@hmtreasury.gsi.gov.uk  

1.5 Alternatively you can reply by post to: 

Solvency II Consultation,  

c/o The Insurance and Savings Team,  

Room 3/19 HM Treasury, 

1 Horse Guards Road London, 

SW1A 2HQ  

1.6 Respondents should address any of the questions in the consultation document where they 
feel they can make a contribution, as well as offering any further comments they may have as 
and where appropriate. Please provide basic contact details for yourself and any organisation 
you represent in your response.  

1.7 If you have any questions about the consultation please contact Emily Rayment at 
Emily.Rayment@hmtreasury.gsi.gov.uk 

Telephone (Treasury switchboard) 020 7270 5565 
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Disclosure of Responses 
1.8 Information provided in response to this consultation, including personal information, may 
be published or disclosed in accordance with the access to information regimes. These are 
primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act (DPA) and the 
Environmental Information Regulations 2004. If you want the information that you provide to 
be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of 
Practice with which public authorities must comply with and which deals, amongst other things 
with obligations of confidence. In view of this it would be helpful if you could explain to us why 
you regard the information you have provided as confidential. 

1.9 If we receive a request for disclosure of the information you provide we will take full account 
of your explanation, but we cannot give assurance that confidentiality will be maintained in all 
circumstances. An automatic confidentiality disclaimer generated by your IT system will not be 
regarded as binding on the Department. Your personal data will be processed in accordance 
with the DPA, and in the majority of circumstances, this will mean that your personal data will 
not be disclosed. 
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2 Background Information 
 

The Solvency II Directive 
2.1 The European Commission (Commission) established the Solvency II project in the early 
2000s, to review and reform the rules governing direct life and non-life insurance undertakings 
and reinsurance undertakings ((re)insurance undertakings) operating in the European Union 
(EU).  

2.2 The Solvency II Framework Directive (Directive 2009/138/EC) was agreed by the Commission, 
the European Parliament and the European Council in April 2009, with a date of 31st October 
2012 for the Solvency II rules to come into force. By the entry into force date, (re)insurance 
undertakings established in the territory of an EU Member State or which wish to become 
established there, that fall in scope of Directive 2009/138/EC1

2.3 At the time it was agreed, it was clear that Directive 2009/138/EC would require further 
amendments to take account of the Treaty of Lisbon

, are obliged to comply with 
Solvency II rules. 

2

2.4 In January 2011 the Commission published an amending Directive – Omnibus II, which 
proposed a number of amendments to take account of the new post-Treaty of Lisbon process, 
and the establishment of the European Insurance and Occupational Pensions Authority (EIOPA)

 before it was finally implemented. 

3

2.5 Omnibus II is currently under discussion and will not be adopted before this consultation is 
complete. It is therefore not yet clear what the entry into force date of Solvency II will be. 
Furthermore, the technical details of the Solvency II Directive (the Level 2 implementing 
measures – please see Box 2.A for more detail), which build on the rules laid out in Directive 
2009/138/EC, cannot be formally published by the Commission until Omnibus II has been 
adopted by the European Council and European Parliament, so there is an inevitable level of 
uncertainty as to the detailed practical effect of implementing the Solvency II Directive. 

. 
Omnibus II also proposes delaying the entry into force date of Solvency II to better fit with the 
accounting cycles of EU Member States, and to help facilitate a smooth transition to Solvency II 
rules. 

2.6 Nevertheless, discussions on Omnibus II and the design of the Level 2 implementing 
measures have reached a stage where it is clear that the policy set out in Directive 2009/138/EC, 

 
1 The Solvency II framework Directive (Directive 2009/138/EC) can be accessed via the following hyperlink/website, 
where more detail on the scope of the Directive and exclusions from scope can be found within Chapter 1, Section 1, 
Articles 2-4: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:335:0001:0155:en:PDF 

2 The Treaty of Lisbon, which entered into force on 1st December 2009, has the effect of amending existing EU and 
Commission treaties. One such effect provides for a new EU supervisory rulebook for financial services.   

3 EIOPA is part of the European System of Financial Supervision. EIOPA’s core responsibilities are to support the 
stability of the financial system, transparency of markets and financial products, as well as the protection of insurance 
policyholders, pension scheme members and beneficiaries. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:335:0001:0155:en:PDF�
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and therefore the legislation that needs to be transposed into UK law, is sufficiently stable to 
allow the necessary transposition. 

2.7 Amendments to the Financial Conglomerates Directive (FICOD) will also have the effect of 
amending aspects of Directive 2009/138/EC, by making many of the provisions which apply to 
undertakings, the parent of who is an Insurance Holding Company, applicable where the parent 
is also a mixed financial holding company and inserts a definition of that term. 

2.8 The Government has therefore decided to consult now on how it intends to implement 
Directive 2009/138/EC in order to give (re)insurance undertakings as much certainty and clarity 
as possible and provide adequate time to prepare for implementation of Solvency II. 

Subject Matter 

2.9 Directive 2009/138/EC lays down rules concerning the following: 

1 The taking-up and pursuit, within the Community, of the self-employed activities of 
direct insurance and reinsurance. 

2 The supervision of insurance and reinsurance groups. 

3 The reorganisation and winding-up of direct insurance undertakings. 

Solvency II Consultation Document 
2.10 The purpose of this consultation is to invite views on the changes the Government is 
making to UK legislation in order to transpose Directive 2009/138/EC.  

2.11 Directive 2009/138/EC is a ‘maximum harmonisation’ Directive. Consequently, there is 
limited scope for EU Member States to apply discretion in the way in which it is transposed and 
implemented. The Government is consulting on the ways in which the changes that are required 
are transposed into legislation, in order to give stakeholders the opportunity to comment on its 
proposals. Responses are requested by 15 February 2012. The Government does not propose to 
use the implementation process to make any changes beyond those required by Directive 
2009/138/EC. 

Transposition 

2.12 For full implementation of Directive 2009/138/EC, the Government needs to make 
amendments to UK legislation and the Financial Services Authority is required to make changes 
to their Regulatory Handbook4

2.13 The Government intends to transpose Solvency II using regulations made under 2(2) of the 
European Communities Act 1972, as set out in the Statutory Instrument in Annex B, available on 
the consultation web-page. The Statutory Instrument contains provisions amending FSMA as it 
will be amended by the forthcoming Financial Services Bill, which is due to be introduced to 
Parliament in early 2012. The timing of the Bill’s progress will then be subject to Parliamentary 
timetabling considerations. The proposed legislative changes are therefore presented in that 

. Most of the requirements of Directive 2009/138/EC can already 
be achieved using powers provided by the Financial Services and Markets Act 2000 (FSMA) and 
the FSA’s Regulatory Handbook. Therefore, the number of changes that are required to primary 
legislation is relatively small compared to the amount of provisions in the Directive. 

 
4 The FSA’s Regulatory Handbook presents guidance and regulations for UK (re)insurance undertakings (and other 
parts of the UK financial sector).  More information can be found via the following hyperlink: 
http://fsahandbook.info/FSA/html/handbook/   

http://fsahandbook.info/FSA/html/handbook/�
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context, and grant or amend the powers of the appropriate regulator (in practice, the Prudential 
Regulatory Authority (PRA), rather than the Financial Services Authority (FSA)). 

2.14 The required legislative changes fall into four broad categories: 

• The amendments necessary to set out the conditions under which undertakings 
may be authorised and de-authorised to carry out insurance and reinsurance 
business;  

• New powers for the PRA, aimed mostly at enabling the PRA to approve the 
instruments (re)insurance undertakings need to calculate their solvency position on 
a Solvency II basis;  

• New duties for the PRA aimed at mandating their participation in the new 
European supervisory framework; and 

• Amendments to align UK terms and definitions with those set out in the Directive 
2009/138/EC.  

2.15 In the draft Solvency II Statutory Instrument, Part 2 provides for amendments to FSMA (as 
amended by the Financial Services Bill) where powers and mandates are needed by the PRA 
which are related to or are an extension of those already provided for in FSMA. Otherwise, 
where the PRA needs powers and mandates emanating out of Solvency II, or it is necessary to 
impose obligations on firms, which are distinct from FSMA provisions, Part 3 provides 
freestanding provisions which are applicable for the purposes of complying with Solvency II only. 

Scope of the Consultation 

2.16 The scope of this consultation document is restricted to the changes the Government 
intends to make to FSMA, as amended by the forthcoming Financial Services Bill, and the design 
and effect of the freestanding provisions, which sit alongside this, to transpose Directive 
2009/138/EC, outlined in Chapter 4 of this consultation document. 

2.17 Given timetabling issues (see paragraph 2.5), it may be the case that those provisions in the 
Statutory Instrument which relate to the granting of approvals (Part 3, regulations 16 to 19 and 
31 of the Statutory Instrument) will need to be brought into force before the Act amending 
FSMA has received Royal Assent. If that were the case, the relevant provisions (which do not 
amend FSMA but are freestanding provisions in Part 3 of the Statutory Instrument in Annex B) 
will be put into their own instrument and brought into force earlier than the rest of the 
regulations. 

2.18 The Government is not consulting on the changes the FSA is required to make to its 
Regulatory Handbook in order to complete transposition of Directive 2009/138/EC, and ensure 
compliance with Solvency II rules. The FSA is consulting separately on the ways in which it will 
implement these requirements, primarily in the consultation paper CP11/22 Transposition of 
Solvency II - Part 1. A link to the FSA’s consultation document, including a cost benefit analysis 
and draft Handbook text, is available on the consultation web-page. 

2.19 This consultation does not cover the Level 2 Implementing Measures which will provide the 
technical details and processes through which Directive 2009/138/EC will take effect. The 
Commission has indicated that the Level 2 measures will be made by regulation once they are 
finalised, and they will not therefore need transposing into UK law, but will apply automatically. 

2.20 The Solvency II Impact Assessment, published alongside this consultation document (please 
see Annex A on the consultation web-page), will consider the effect the introduction of Directive 
2009/138/EC will have in the round, including the changes to legislation both the Government 
and FSA plan to make. 
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Box 2.A: Solvency II Directive – The Lamfallusy process 

Solvency II is being developed in four distinct levels, as per the Lamfallusy process for 
designing Financial Services Directives in the EU: 

• Level 1 was completed in April 2009, when the Commission’s Framework 
Directive (Directive 2009/138/EC) was agreed by the Commission, the European 
Council and the European Parliament. The Framework Directive sets out the high 
level principles of Solvency II. 

• Level 2 builds on Directive 2009/138/EC, adding technical detail to its framework 
in legally binding form, probably regulations. Following ratification of the Treaty 
of Lisbon, the Level 2 text will comprise of a combination of delegated acts and 
implementing acts, with some of these acts being in the form of Binding 
Technical Standards drafted by EIOPA but adopted by the Commission. 

• Level 3 facilitates the implementation of the Level 2 text. This entails EIOPA 
developing guidelines and standards and adding further non-binding technical 
detail to the Level 2 text as and where necessary, assisting (re)insurance 
undertakings in their preparation to comply with Level 2 rules by the entry into 
force date. 

• Level 4 is the process of verifying Member States’ compliance with Solvency II 
rules. 

 

The UK Insurance Market in context 
2.21 The UK insurance industry is an important part of the UK’s financial services sector, and 
plays a key role in the economy of the UK. The UK’s insurance industry is the third largest in the 
world, and is a major exporter, with 28% of its net premium income coming from overseas 
business. There are more than 700 UK-based companies employing 290,000 people in the UK, 
which manage total investments in excess of £1.7 trillion5

2.22 The industry also acts as a stable, long-term investor – providing supply of the sort of 
investment that is needed for long-term economic growth. Regulation of insurance therefore 
needs to strike the right balance between providing adequate protection for policyholders while 
allowing the industry to thrive, compete effectively, and contribute to economic growth in a 
sustainable way. 

, equivalent to approximately 26% of 
UK total net worth.  

Overview of the Current Supervisory Regime 

2.23 The existing EU regulatory regime, Solvency I, was introduced in 2002, and established a 
basic prudential framework for the insurance and reinsurance industry. Since 2002, several EU 
Member States imposed additional regulatory requirements to better capture the underlying 
risks of (re)insurance undertakings, to keep pace with market developments and practice, and to 
enable firms to use their capital more efficiently. 

 
5 Figures taken from the Association of British Insurers’ September 2011 report ‘UK Insurance – Key Facts’. Figures 
correct at time of publication. 
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2.24 Since 2004, the FSA has operated an Individual Capital Adequacy Standards (ICAS) 
framework6

• Requirements on (re)insurance undertakings to undertake regular assessments of 
the amount and quality of capital which, in their view, is adequate for the size and 
nature of their businesses, with review by the FSA and potential imposition of 
additional requirements. This is very similar to the internal model process in 
Solvency II. Please see paragraphs 4.22 to 4.27 of the consultation document for 
more information. 

. In many ways the ICAS framework is similar to the framework underpinning 
Solvency II. Critically, this includes: 

• Incentives for undertakings to measure and assess their risks in a more sensitive 
way, including a market consistent valuation of assets and liabilities. Please see 
paragraph 3.4 for more information on Solvency II’s ‘market consistent’ approach.  

• A dual supervisory intervention mechanism (Enhanced Capital requirement and 
Minimum Capital Requirement), not dissimilar to the Solvency Capital Requirement 
and Minimum Capital Requirement of Solvency II. Please see paragraphs 4.15 to 
4.34 for more information on Solvency II’s Solvency Capital Requirement and 
Minimum Capital Requirement. 

2.25 These inherent similarities make the move from Solvency I to Solvency II a much smoother 
passage for the insurance industry in the UK than for (re)insurance undertakings in the majority 
of EU Member States that have remained closely aligned with the minimum requirements of 
Solvency I.  

2.26 The changing of the current system of financial regulation in the UK will not affect this. The 
FSA will cease to exist in its current form once the new Financial Services Bill is enacted, and the 
Government will create two new financial regulators in its place: the Prudential Regulation 
Authority (PRA) and the Financial Conduct Authority (FCA). Both the PRA and FCA will have an 
important role in the regulation of the UK insurance industry, as directed by their objectives, but 
the PRA will be solely responsible for the prudential supervision of (re)insurance undertakings. 

 
6 More information on the ICAS framework can be found via the following hyperlink, a December 2006 Policy 
Statement from the FSA on the ‘Prudential Changes for Insurers’: http://www.fsa.gov.uk/pubs/policy/ps06_14.pdf 

http://www.fsa.gov.uk/pubs/policy/ps06_14.pdf�
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3 Introduction to Solvency II 
 

Solvency II 
3.1 Solvency II will create a harmonised, single EU (re)insurance market, bringing all Member 
States up to the same level of prudential regulation and displacing the patchwork of rules that 
currently exists across the EU. 

3.2 The primary objective of Solvency II is to ensure policyholders and beneficiaries are 
appropriately protected. Solvency II achieves this through introducing more risk-sensitive 
prudential requirements, which better consider the overall financial soundness of (re)insurance 
undertakings and account for risk in a more proportionate way.   

Strengthening policyholder protection 
3.3 The financial crisis of 2008 highlighted the importance of a robust financial system.  
Solvency II seeks to ensure the insurance industry remains able to withstand market pressure in 
the future, and to protect policyholders’ interests and investments.  

3.4 Solvency II starts from the EU wide adoption of mark to market, or market consistent, 
accounting standards, which introduces greater risk-sensitivity. Market consistent principles 
require (re)insurance undertakings to account for the fair value of assets and liabilities based on 
current market prices. This means the valuation of insurers’ assets and liabilities is more reflective 
of prevailing market conditions.  

3.5 In addition, Solvency II introduces a two-tier capital requirement across Europe - the 
Solvency Capital Requirement, and the Minimum Capital Requirement. This gives (re)insurance 
undertakings more flexibility to withstand and manage market pressures, and gives EU 
supervisory authorities the opportunity to take a graduated approach to intervention when 
problems are encountered. 

3.6 Solvency II introduces greater qualitative requirements also, which incentivises effective risk 
management and improves transparency across the industry. Improving supervisors’ ability to 
review and compare industry-wide data will give supervisors a better understanding of risks both 
within individual firms and across the industry. 

3.7 And, importantly, Solvency II recognises the economic reality of how insurance groups 
operate. Solvency II will strengthen the powers of the group supervisor - ensuring group-wide 
risks are not overlooked, and will require more cooperation between supervisors. Further, the 
establishment of supervisory colleges seeks to better facilitate the exchange of information 
between supervisory authorities, and improve its effectiveness. 

3.8 Solvency II also considers the equivalence of certain regulatory regimes of non-EU 
jurisdictions to Solvency II, to help mitigate against any adverse effects EU (re)insurance groups 
could be forced to withstand whilst operating outside of the EU, and to support their ability to 
compete effectively in global insurance markets.  



 

 
12  

Supporting a sustainable and competitive industry 
3.9 As well as improving policyholder protection, the enhanced sensitivity of risk assessment and 
management required under Solvency II will also act to improve the efficiency and 
competitiveness of the industry. 

3.10 The introduction of a pan-European risk-sensitive regime enables (re)insurance 
undertakings to hold more proportionate and appropriate levels of capital against their risks.  In 
particular, undertakings will be incentivised to undertake a more tailored assessment of their 
risks by developing and using (once approved by the PRA) their own full or partial internal 
models, and undertaking specific parameters. This allows undertakings to assess their Solvency 
Capital Requirement in a way that is tailored to the nature and reality of their business, and, 
with group-wide models, allows better assessment of the benefits of diversification, and risks of 
correlation, at group level. 

3.11 Lastly, a deeper, single EU insurance regime better facilitates cross-border activity and 
enables firms to compete in a broader range of markets.  
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4 Technical Detail of 
Solvency II 

 

4.1 This chapter covers some of the technical detail of Solvency II. Readers who already have an 
understanding of some of the more technical aspects of Solvency II may wish to skip to Chapter 
5, ‘Content of Consultation and Process for Responding’. 

Architecture of Solvency II 
4.2 The architecture of Solvency II, and the set of rules underpinning it, is built on a 3 pillar 
framework:  

• Pillar I – contains the quantitative requirements; 

• Pillar II – contains the qualitative requirements; and 

• Pillar III – contains disclosure and reporting requirements 

4.3 There are also specific rules for reinsurance and insurance groups ((re)insurance groups), laid 
out in Directive 2009/138/EC, and rules for EU based (re)insurance groups with businesses in 
non-EU jurisdictions, and non-EU based (re)insurance groups with businesses in the EU.  

Pillar 1 – Quantitative Requirements 
4.4 Pillar I covers the quantitative requirements a (re)insurance undertaking is expected to meet. 
Broadly speaking, this covers the amount and quality of capital a (re)insurance undertaking is 
required to hold after undertaking a market consistent valuation of its assets and liabilities, and 
determining its requirements for Own Funds. 

Assets and Liabilities 

4.5 A (re)insurance undertaking is required to undertake a market consistent valuation of its 
assets and liabilities under Solvency II, in order to determine its solvency position. Solvency 
requirements are based on an economic valuation of the whole balance sheet. As such:  

• Assets shall be valued at the amount for which they could be exchanged between 
knowledgeable willing parties in an arm’s length transaction, and 

• Liabilities shall be valued at the amount for which they could be transferred, or 
settled, between knowledgeable willing parties in an arm’s length transaction.  

Technical Provisions 

4.6 A (re)insurance undertaking is required to establish technical provisions to cover its 
reinsurance and insurance liabilities (liabilities), corresponding to the current amount a 
(re)insurance undertaking would have to pay to transfer its liabilities immediately to another 
(re)insurance undertaking. 

4.7 The value of technical provisions is equal to the sum of a (re)insurance undertaking’s best 
estimate of its liabilities, plus a risk margin. The best estimate (of a (re)insurance undertaking’s 
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liabilities) corresponds to the probability weighted average of future cashflows, taking account 
of the time value of money, using a relevant risk-free interest rate term structure. 

4.8 The risk margin is calculated to ensure that the value of technical provisions is equivalent to 
the amount that a (re)insurance undertaking would be expected to require in order to take over 
and meet another (re)insurance undertaking’s obligations. 

Own Funds 

4.9 A (re)insurance undertaking’s own funds form the difference between the sum of a market 
consistent valuation of its assets, less the sum of a market consistent valuation of its liabilities.  
Own funds can comprise of basic own fund items (the excess of assets less liabilities, or 
subordinated liabilities) and ancillary own fund items (unpaid share capital; letters of credit; or 
any other legally binding commitments received by (re)insurance undertakings). 

4.10 (Re)insurance undertakings are obliged to hold a certain quantity and quality of own funds 
to act as an asset or capital buffer above the value of their liabilities, and provide cover against 
significant, adverse events which could affect the values of their assets and liabilities and, 
therefore, the (re)insurance undertaking’s solvency position.   

4.11 The quantity of own funds that (re)insurance undertakings are required to hold is 
determined by the Solvency Capital Requirement and Minimum Capital Requirement, which 
represent two distinct thresholds of capital requirement and two different levels of supervisory 
intervention. 

4.12 The Solvency Capital Requirement and Minimum Capital Requirement must comprise of a 
certain quality of own funds, or capital, too. Basic and ancillary own fund items are classified 
into three tiers (tier 1, 2 or 3) depending on their permanent availability and subordination. 

4.13 Broadly speaking, the highest quality of own fund or capital, Tier 1 capital, substantially 
possesses the characteristics of being permanently available and subordinated. Tier 2 capital, the 
next highest quality of capital, substantially possesses the characteristic of subordination. And 
tier 3 capital comprises of (any basic and ancillary) own fund items which are not classified as 
tier 1 or 2. 

4.14 Ancillary own fund items cannot be classified as tier 1 capital, but are classified as tier 2 
where they substantially possess the characteristics of being permanently available and 
subordinated. 

Solvency Capital Requirement and Minimum Capital Requirement 

4.15 Solvency II establishes a dual supervisory intervention mechanism for (re)insurance 
undertakings through the creation of a Solvency Capital Requirement and a Minimum Capital 
Requirement. One of the objectives of Solvency II’s two-tiered approach for supervisory 
intervention is to help ensure supervisors are made aware of the difficulties faced by 
(re)insurance undertakings at an advanced stage i.e. when a (re)insurance undertaking breaches 
the higher of the two thresholds, the Solvency Capital Requirement. This will give the 
(re)insurance undertaking and the supervisor time and opportunity to take steps to help mitigate 
the possibility that the (re)insurance undertaking may breach the Minimum Capital Requirement, 
which is the lower of the two thresholds. 

4.16 The dual supervisory mechanism also acts to protect the policyholders of (re)insurance 
undertakings which are in difficulty, and thus which may be unable to meet their insurance 
obligations. The Minimum Capital Requirement is a less flexible requirement, which, when 
breached, gives supervisory authorities the ability to withdraw a (re)insurance undertaking’s 
authorisation. 
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Calculation of the Solvency Capital Requirement and Minimum Capital 
Requirement  

4.17 The Solvency Capital Requirement covers all the quantifiable risks a (re)insurance 
undertaking faces (taking into account any risk-mitigation techniques) and determines the 
amount of capital which (re)insurance undertakings have to hold to back their risks. 

4.18 The calibrations for each specific risk are designed so that the (re)insurance undertakings 
hold ‘economic capital to ensure that ruin occurs no more often than once in every 200 cases 
or, alternatively, that those undertakings will still be in a position, with a probability of at least 
99.5% to meet their obligations to policyholders and beneficiaries over the following 12 
months’. For the purposes of this document, the level to which a (re)insurance undertaking’s 
risks are calibrated to under Solvency II will be referred to as the ‘Value-at-Risk of the basic own 
funds to a confidence level of 99.5% over a one-year period’. 

4.19 Though the rules have yet to be finalised it is probable a (re)insurance undertaking will 
calculate their Minimum Capital Requirement to be 25-45% of their Solvency Capital 
Requirement, without prejudice to a defined floor and cap as set out in Directive 2009/138/EC.   

4.20 The precise quantity of the Solvency Capital Requirement and of the Minimum Capital 
Requirement will vary depending on the underlying structure, business and risks of the 
(re)insurance undertaking. 

4.21 The various risks that firms may have to consider when deriving their Solvency Capital 
Requirement can be observed from the diagram of the risk modules of the Solvency Capital 
Requirement below. Firms will also have to consider the adjustment for the loss-absorbing 
capacity of technical provisions and deferred taxes. 

Box 4.A: The Structure of the Solvency Capital Requirement 
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The Standard Formula, Full and Partial Internal Models and Undertaking 
Specific Parameters 

4.22 Solvency II sets out two methods for the calculation of the Solvency Capital Requirement: 
The standard formula method and the internal model process.  

4.23 The standard formula is intended to reflect the risk profile of most (re)insurance 
undertakings. However, the standard formula is a standardised approach, and there may be 
occasions when its calibrations do not adequately reflect the specific risk profiles of a 
(re)insurance undertaking. 

4.24 The internal model process, the alternative method to calculate the Solvency Capital 
Requirement, enables (re)insurance undertakings to derive their own calibrations which may 
reflect the risk profiles and specificities of their businesses better than the standardised 
calibrations of the standard formula can. This enables (re)insurance undertakings to hold capital 
more proportionate to the nature of their risks, while also encouraging undertakings to better 
assess and understand the risks which they are exposed to.  

4.25 (Re)insurance groups are able to develop and use group-wide models, which allows for 
better assessment of the benefits of diversification, and risks of correlation, at group level. 

4.26 There are other tools that (re)insurance undertakings can use to derive their Solvency 
Capital Requirement:  

• Partial internal models can be used to complement the standard formula, and used 
by the (re)insurance undertaking to calibrate specific risks of their business (as 
opposed to a ‘full’ internal model, which calibrates all risks); and  

• Undertaking specific parameters which can be used in specific instances by a 
(re)insurance undertaking to enable their true underwriting risk profile to be better 
reflected. 

4.27 (Re)insurance undertakings will also be able to take account of the principle of 
proportionality when deriving their Solvency Capital Requirement, to reflect the nature, scale 
and complexity of their business, risk mitigation techniques and other offsetting actions such as 
diversification effects. 

Eligibility of own funds comprising the Solvency Capital Requirement and 
Minimum Capital Requirement 

4.28 There are limits to the amount of tier 2 and tier 3 capital which a (re)insurance undertaking 
may use to meet their Solvency Capital Requirement and Minimum Capital Requirement, to 
ensure that eligible own funds are of a sufficient quality to be able to ‘absorb significant losses, 
and to give reasonable reassurance to policy holders and beneficiaries that payments will be 
made as they fall due’. While the precise limits are yet to be finalised, there are criteria laid down 
in Directive 2009/138/EC which dictate that: 

• The proportion of tier 1 capital comprising the Solvency Capital Requirement will be 
greater than or equal to one third of the total amount of eligible own funds, and 
the proportion of tier 3 capital comprising the Solvency Capital Requirement less 
than one third of the total amount of eligible own funds. 

• The proportion of tier 1 capital comprising the Minimum Capital Requirement is 
greater than one half of the total amount of eligible basic own funds, and the 
Minimum Capital Requirement cannot comprise of tier 3 capital. 
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Supervisory approval and action 

4.29 Supervisory authorities, amongst other responsibilities, will be required to review and 
evaluate (re)insurance undertakings’ compliance with the rules for estimating technical 
provisions, capital requirements, and the quality and quantity of own funds as set out in 
Directive 2009/138/EC. 

4.30 As part of this, supervisory authorities will be required to assess the assumptions underlying 
(re)insurance undertakings’ Solvency Capital Requirement, calculated using the standard formula 
or a full or partial internal model. If a supervisory authority deems that there is a significant 
deviation in a (re)insurance undertaking’s Solvency Capital Requirement from the assumptions 
within Directive 2009/138/EC, the supervisory authority may, in specific circumstances, set a 
capital add-on to require the (re)insurance undertaking to increase their Solvency Capital 
Requirement to correspond to the Value-at-Risk of the basic own funds to a confidence level of 
99.5% over a one-year period. 

Breach of Solvency Capital Requirement and Minimum Capital Requirement 

4.31 A breach of the Solvency Capital Requirement or Minimum Capital Requirement occurs 
when a (re)insurance undertaking’s eligible basic own funds decreases to an amount below the 
relevant threshold. 

4.32 If a (re)insurance undertaking breaches their Solvency Capital Requirement, it is obliged to 
inform the supervisory authority and to restore the level of eligible own funds covering the 
Solvency Capital Requirement, or reduce its risk profile to ensure compliance with the Solvency 
Capital Requirement, within a period of six months. The supervisory authority has discretion to 
extend the six month period by three months if appropriate. In the event of an exceptional fall in 
financial markets, the period can be extended further. 

4.33 The Minimum Capital Requirement is a lower requirement and its breach could trigger the 
ultimate supervisory intervention: the withdrawal of authorisation. When the amount of a 
(re)insurance undertaking’s eligible basic own funds fall below the Minimum Capital 
Requirement, the supervisory authority is able to withdraw authorisation if the (re)insurance 
undertaking is unable to re-establish the amount of eligible basic own funds at the level of the 
Minimum Capital Requirement within three months from the observation of non-compliance 
with the Minimum Capital Requirement, or if the finance scheme designed to restore eligible 
basic own funds to the level of the Minimum Capital Requirement is manifestly inadequate. 

4.34 Withdrawal of authorisation may have the effect of prohibiting the (re)insurance 
undertaking’s pursuit of, and agreement of, new insurance or reinsurance business, and could 
lead to the winding-up of the undertaking. 

Pillar II – Qualitative Requirements 
4.35 Pillar II covers the qualitative or governance requirements the administrative, management 
or supervisory body of a (re)insurance undertaking is expected to meet to ensure compliance 
with Directive 2009/138/EC. This includes, but is not limited to, requirements around:  

• Written policies in relation to risk management, internal control and internal audit; 

• Ensuring the continuity and regularity in the performance of a (re)insurance 
undertaking’s activities; and  

• The evaluation of emerging risks. 

4.36 As part of its risk management system, every (re)insurance undertaking shall conduct its 
own risk and solvency assessment (ORSA), which must consider the risk profile of the business, 
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compliance with capital requirements, and any deviations from the assumptions underlying the 
Solvency Capital Requirement. The ORSA is expected to form an integral part of a (re)insurance 
undertaking’s business strategy and the results of the assessment will have to be reported to the 
relevant supervisory authority. 

4.37 Supervisory authorities will be required to assess the effective governance of (re)insurance 
undertakings, and can take steps to ensure a (re)insurance undertaking’s system of governance 
is appropriate and effective, including, for instance, applying a capital add-on.  

Pillar III – Disclosure and reporting requirements 
4.38 Pillar III concerns disclosure and reporting requirements, which are designed to ensure that 
supervisory authorities have all the information they need for the purposes of supervision. 
Disclosure of information enables supervisory authorities to assess (re)insurance undertakings’:  

• Systems of governance;  

• Businesses they are pursuing;  

• Valuation principles for solvency purposes;  

• Risks faced and risk management systems; and  

• Their capital structures, needs and management.   

4.39 Furthermore, (re)insurance undertakings will be required to publicly disclose certain 
information, to help facilitate a transparent EU reinsurance and insurance market. 
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5 
Purpose of the 
Consultation and 
Legislative Changes 

 

5.1 As noted in paragraph 2.11 above, Solvency II is a maximum harmonisation Directive. 
Consequently, there is very limited scope for the Government to apply discretion in the way in 
which it is implemented, and no scope for the Government not to implement the legislation 
without transgressing its treaty obligations. In that context, the purpose of the consultation is to 
invite views on the precise changes the Government is making to UK legislation to implement 
Directive 2009/138/EC, and on the ways in which those changes are being implemented. The 
deadline for responding to this consultation is 15 February 2012. 

5.2 The required legislative changes fall into four broad categories: 

• The amendments necessary to set out the conditions under which undertakings 
may be authorised and de-authorised to carry out insurance and reinsurance 
business;  

• New powers for the PRA, aimed mostly at enabling the PRA to approve the 
instruments (re)insurance undertakings need to calculate their solvency position on 
a Solvency II basis;  

• New duties for the PRA aimed at mandating their participation in the new 
European supervisory framework; and 

• Amendments to align UK terms and definitions with those set out in the Directive 
2009/138/EC. 

5.3 The draft Statutory Instrument published alongside this consultation document in Annex B 
show the specific drafting changes the Government is proposing to make to UK legislation. 
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6 
Conditions for 
Authorisation and De-
authorisation 

 

Implementing the powers to withdraw authorisation 
6.1 Article 144 Directive 2009/138/EC specifies that the supervisory authority of the home 
Member State may withdraw the authorisation granted to a (re)insurance undertaking in the 
following cases: 

1 The undertaking concerned does not make use of the authorisation within 12 
months, expressly renounces it or ceases to pursue business for more than six 
months, unless the Member State concerned has made provision for authorisation 
to lapse in such cases; 

2 The undertaking concerned no longer fulfils the conditions for authorisation; 

3 The undertaking concerned fails seriously in its obligations under the regulations to 
which it is subject. 

6.2 In addition, Article 144 Directive 2009/138/EC specifies that supervisory authorities of the 
home Member State shall withdraw authorisation granted to a (re)insurance undertaking in the 
event that the undertaking does not comply with the Minimum Capital Requirement and the 
supervisory authority considers that the finance scheme submitted is manifestly inadequate or 
the undertaking concerned fails to comply with the approved scheme within three months of 
the observation of non-compliance with the Minimum Capital Requirement. 

6.3 In the event of withdrawal or lapse of authorisation, the supervisory authority of the home 
Member State is obliged to notify the supervisory authorities of the other Member States in 
order to prevent the (re)insurance undertaking from commencing new operations within their 
territories. The supervisory authority of the home Member State shall, together with those 
authorities, take all measures necessary to safeguard the interests of insured persons and, in 
particular, shall restrict the free disposal of the assets of the insurance undertaking in 
accordance with Article 140 Directive 2009/138/EC – the prohibition of free disposal of assets 
located within the territory of a Member State. 

6.4 In the UK, the FSA already has various supervisory tools that act to help safeguard the 
interests of policyholders and beneficiaries. For instance, part IV section 44 of FSMA already 
permits the FSA to withdraw authorisation granted to a (re)insurance undertaking in cases 1) 
and 2) above. However, at present the regulator has no power by which it can remove 
authorisation where ‘the undertaking concerned fails seriously in its obligations under the 
regulations to which it is subject’, as per case 3) above. As such this power shall be conferred on 
the PRA by an amendment to the relevant FSMA provision. 

6.5 Similarly, the Minimum Capital Requirement is a new requirement being brought in under 
Solvency II and, therefore, amendments to UK legislation are necessary to mandate the PRA to 
withdraw authorisation granted to a (re)insurance undertaking in the event that the undertaking 
does not comply with the Minimum Capital Requirement as laid out in Article 144 Directive 
2009/138/EC.   



 

 
22  

6.6 If an authorisation has been withdrawn following an irrevocable breach of the Minimum 
Capital Requirement, the authority should be able to petition the court for the winding up of the 
undertaking. An extra ground for winding up has therefore been added to section 367(3) of 
FSMA. 

6.7 The Government is proposing to make the necessary amendments to sections 55J, 55K and 
367(3) of FSMA as amended by the Financial Services Bill (FSMA) as set out in Part 2, regulation 
4(2) and (3) of the Statutory Instrument in Annex B. In Part 3, regulation 10 provides a power 
for the FSA to verify that the Directive should cease to apply to a firm. 

Questions under heading: Implementing the powers to withdraw authorisation 

6.8 Do you agree with the way in which the Government is proposing to amend FSMA as per 
Part 2, regulation 4(2) and (3) of the Statutory Instrument in Annex B, to enable the PRA to 
withdraw authorisation of a (re)insurance undertaking in instances where the undertaking 
concerned fails its obligations under the regulations to which it is subject, and/or where the 
supervisory authority considers that the finance scheme submitted by the (re)insurance 
undertaking is manifestly inadequate or the undertaking concerned fails to comply with the 
approved scheme within three months of the observation of non-compliance with the Minimum 
Capital Requirement as laid out in Article 144 Directive 2009/138/EC?  

6.9 Do you agree with the way in which the Government is proposing to amend FSMA as per 
Part 2, regulation 4(2) and (3) of the Statutory Instrument in Annex B, to enable the PRA to 
initiate winding up proceedings in certain circumstances on (re)insurance undertakings that have 
had their authorisation withdrawn? 

6.10 If you disagree with either of the above questions, please could you specify why and, if 
appropriate, elaborate on what you think may be a more suitable means of adhering to and/or 
transposing Article 144 Directive 2009/138/EC. 

6.11 Do you have any other comments in relation to the legislative changes the Government is 
making in relation to Article 144 Directive 2009/138/EC, and in relation to the ability of PRA to 
perform winding up proceedings in certain circumstances on (re)insurance undertakings that 
have had their authorisation withdrawn? 
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7 PRA Powers to Comply 
with Solvency II 

 

Amendments to give PRA powers needed to allow undertakings to 
calculate their capital requirements on a Solvency II basis 

Conferring approval powers on PRA 

7.1 In order for the PRA to be able to perform their role as the UK’s financial services supervisory 
authority as envisaged in Directive 2009/138/EC, and to ensure that the PRA is able to provide 
the support and supervision undertakings need to calculate their solvency on a Solvency II basis, 
specific approval powers need to be conferred on them, as outlined in paragraphs 7.5 to 7.36 of 
this chapter. 

7.2 Furthermore, the PRA requires additional approval powers to perform other supervisory 
functions, as outlined in paragraphs 7.37 to 7.40 of this chapter. 

7.3 Questions around the approval powers have been bracketed together at the end of Chapter 
7, paragraphs 7.41 to 7.43. The necessary amendments to UK legislation are set out in Part 3, 
regulations 16 to 19 and 31 of the Statutory Instrument in Annex B. 

7.4 The Statutory Instrument also confers a right onto relevant persons to refer the decisions of 
the PRA to the Upper Tribunal. 

The case for specific approvals powers  

7.5 To comply with Directive 2009/138/EC, the PRA must approve a firm’s partial or full internal 
model; the amount of each ancillary own fund item a (re)insurance undertaking can take into 
account when it calculates its own funds; and the classification of certain own fund items into 
tiers. FSMA gives the PRA two sets of powers that could in theory be used to do so. These two 
powers are: 

• The Variation of Permission (VOP) and Own Initiative Variation of Permission 
(OIVOP) powers that allow the PRA to impose a requirement on a firm’s ‘Permission 
to Carry on Regulated Activities’ under FSMA (Part IV) sections 43 to 45; and 

• The power to modify or waive PRA rules under FSMA section 148. 

7.6 However, the existing VOP and OIVOP powers were intended and designed only to enable 
the FSA to approve undertaking-specific variations to standard rules, not the standard rules per 
se. Furthermore, the section 148 rule variation/rule waiver power(s) only permits the FSA to vary 
or waive rules if the rule is unduly burdensome or not achieving its purpose, and the waiver or 
modification will not result in undue risk to persons whose interests the rule is intended to 
protect. 

7.7 Bespoke Solvency II approval powers for the PRA would reconcile more easily with the 
requirements of the Directive, in particular, with regard to the supervision of groups.  
Introducing specific approval powers as outlined in this chapter should help to improve the 
efficiency, clarity and transparency with which decisions are made. 
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7.8 In addition, the forthcoming Financial Services Bill introduces a power for the PRA to place a 
requirement on a regulated person. This power will be used extensively for applying 
requirements which the regulator is obliged to do under Solvency II. 

Supervisory approval of ancillary own funds 

7.9 Ancillary own fund items are capital items other than basic own funds which a (re)insurance 
undertaking can call upon to absorb losses. They can comprise of the following items, to the 
extent that they are not basic own fund items: 

• Unpaid share capital or initial fund that has not been called up 

• Letters of credit and guarantees 

• Any other legally binding commitments received by insurance and reinsurance 
undertakings. 

7.10 Article 90 Directive 2009/138/EC requires supervisory authorities to approve the amounts 
of ancillary own fund items which (re)insurance undertakings can take into account when 
determining their own funds. 

7.11 Supervisory authorities are required to approve either a monetary amount for each item, or 
a method of calculating the amount. The amount ascribed will reflect the loss absorbency of the 
item and be based upon realistic and prudent assumptions. The approval process will consider 
the counterparty’s status, the recoverability of the funds, and information about the 
(re)insurance undertaking’s past calls for ancillary own funds. 

7.12 The Government proposes to confer the specific power on the PRA as outlined in Part 3, 
regulation 16 of the Statutory Instrument in Annex B.  

Classification of own funds into tiers 

7.13 Article 95 Directive 2009/138/EC requires supervisory authorities to approve the 
classification of own fund items, which are classified on the basis of the criteria laid down in 
Article 94 Directive 2009/138/EC and not covered by the list of own fund items referred to in 
Article 97(1)(a) Directive 2009/138/EC. As outlined in Chapter 4, the classification of the own 
fund items into tiers of capital is determined on the basis of the own fund item’s permanent 
availability and subordination.  

7.14 The Government proposes to confer the specific power on the PRA as outlined in Part 3, 
regulation 17 of the Statutory Instrument in Annex B.  

Supervisory approval of undertaking specific parameters 

7.15 Article 104(7) Directive 2009/138/EC permits firms to replace a subset of its parameters 
within the design of the standard formula with undertaking specific parameters, when 
calculating the life, non-life and health underwriting risk modules. Undertaking specific 
parameters can be used by firms to apply calibrations which are more representative of their risk 
profile, compared to the calibrations and parameters of the standard formula. 

7.16 Undertaking specific parameters shall be ‘calibrated on the basis of the internal data of the 
undertaking concerned, or of the data which is directly relevant for the operations of that 
undertaking using standardised methods’. 

7.17 Article 104(7) Directive 2009/138/EC requires supervisory authorities to approve the use of 
undertaking specific parameters, and to verify the completeness, accuracy and appropriateness 
of the data used. 
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7.18 The Government proposes to confer the specific power on the PRA as outlined in Part 3, 
regulation 18 of the Statutory Instrument in Annex B. 

Supervisory approval of full and partial internal models  

7.19 (Re)insurance undertakings are obliged to calculate a Solvency Capital Requirement to 
cover all the quantifiable risks they may face. In doing so, (re)insurance undertakings can use the 
EU standard formula, or develop their own internal model. Alternatively, (re)insurance 
undertakings can opt to model only some risk modules or sub-modules of the Basic Solvency 
Capital Requirement, or model the operational risk module, using a partial internal model.  
Partial internal models can be used in conjunction with the EU standard formula to quantify all 
aspects of the Solvency Capital Requirement. 

7.20 (Re)insurance undertakings may apply a partial internal model to their whole business, or 
to one or more business units. (Re)insurance undertakings may also use a partial internal model 
to model the loss-absorbing capacity of technical provisions and deferred taxes - the 
compensation for unexpected losses through a simultaneous decrease in technical provisions or 
deferred taxes or a combination of the two. 

7.21 As with a full internal model, using a partial internal model to model aspects of the 
Solvency Capital Requirement may enable (re)insurance undertakings to quantify their risks in a 
way that better reflects their risk profile than the EU standard formula can. 

7.22 Article 112 Directive 2009/138/EC permits firms to use a full or partial internal model to 
calculate their Solvency Capital Requirement, as approved by the supervisory authorities. With 
regard to the full internal model, in order for the supervisory authorities to begin their 
assessment and formulate a decision, the (re)insurance undertaking must submit, as a minimum, 
documentary evidence that the full internal model meets the requirements as set out in Articles 
120 to 125 Directive 2009/138/EC. Where a partial internal model is used to model only aspects 
of the Solvency Capital Requirement, the (re)insurance undertaking is obliged to evidence how 
the partial internal model meets the requirements of Articles 120 to 125 Directive 2009/138/EC 
in a way which is consistent with the limited scope of application of the model. 

7.23 The Government proposes to confer the specific power on the PRA as outlined in Part 3, 
regulation 19 of the Statutory Instrument in Annex B. 

Specific provisions for supervisory approval of partial internal models  

7.24 Further to Article 112 Directive 2009/138/EC, which covers general provisions for the 
approval of full and partial internal models, Article 113 Directive 2009/138/EC outlines specific 
provisions for the approval of partial internal models. 

7.25 In addition to meeting the requirements of Articles 120 to 125 Directive 2009/138/EC in a 
way which is consistent with the limited scope of the partial internal model, a (re)insurance 
undertaking seeking approval of a partial internal model must meet the additional following 
conditions: 

• The reason for the limited scope of the application of the model is properly justified 
by the undertaking. 

• The resulting Solvency Capital Requirement reflects more appropriately the risk 
profile of the undertaking and in particular complies with the principles set out in 
Subsection 1, Articles 100 to102 Directive 2009/138/EC (General provisions for the 
solvency capital requirement using the standard formula or an internal model).  
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• Its design is consistent with the principles set out in Subsection 1 Articles so as to 
allow the partial internal model to be fully integrated into the Solvency Capital 
Requirement standard formula. 

7.26 When assessing an application for the use of a partial internal model, supervisory 
authorities may require the (re)insurance undertaking concerned to extend the scope of the 
model in order to ensure that the model covers a predominant part of their insurance 
operations. To do so, the (re)insurance undertaking may be required to submit a realistic 
transitional plan outlining how they plan to extend the scope of the partial internal model to 
other sub-modules or business units. 

7.27 The Government proposes to confer the specific power on the PRA as outlined in Part 3, 
regulation 19 of the Statutory Instrument in Annex B. 

Supervisory approval of changes to the internal model 

7.28 As per Article 115 Directive 2009/138/EC, as part of the initial approval process of an 
internal model, the supervisory authorities are obliged to assess and decide on the (re)insurance 
undertaking’s policy for changing their internal model. (Re)insurance undertakings may change 
their internal model in accordance with that policy. 

7.29 The policy shall include a specification of minor and major changes to the internal model. 
Major changes to the internal model, as well as changes to that policy, shall always be subject to 
prior supervisory approval, as laid down in Article 112 Directive 2009/138/EC, whereas minor 
changes to the internal model shall not be subject to prior supervisory approval, insofar as they 
are developed in accordance with the agreed policy. 

7.30 The Government proposes to confer the specific power on the PRA as outlined in Part 3, 
regulation 19 of the Statutory Instrument in Annex B. 

Supervisory approval of group internal models  

7.31 Insurance and reinsurance groups ((re)insurance groups) may make an application to their 
group supervisor to use an internal model to calculate their consolidated group Solvency Capital 
Requirement, as well as the Solvency Capital Requirement of (re)insurance undertakings in the 
group. In order to undertake an assessment of the group internal model, the supervisory 
authorities concerned shall cooperate with one another to decide whether or not to grant 
permission for the use of the model. If permission is granted, the supervisory authority can 
determine the terms and conditions, if any, to which such permission is subject. 

7.32 Article 231 Directive 2009/138/EC outlines the requirements of the group supervisor and 
supervisory authorities once the group supervisor has received a group internal model 
application: 

• The group supervisor shall inform the other supervisory authorities concerned of its 
receipt of an application for a group internal model, without delay. 

• The supervisory authorities shall do everything within their power to reach a joint 
decision on the application within six months from the date of receipt of the 
complete application by the group supervisor.  

• The group supervisor shall forward the complete application to the other 
supervisory authorities concerned without delay. 

• And ultimate responsibility for the decision on the approval of the group internal 
model, and for providing the applicant and other supervisory authorities with the 
outcome of the decision, resides with the group supervisor. 
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7.33 Directive 2009/138/EC sets out additional steps the group supervisor or other supervisory 
authorities can take should they wish to consult with EIOPA with regard to approval of a 
(re)insurance group’s internal model. 

7.34 Furthermore, where any other supervisory authorities concerned consider that the risk 
profile of the (re)insurance undertaking under its supervision deviates from the assumptions 
underlying the group internal model, the authority may be able to impose a capital add-on to 
the Solvency Capital Requirement to the (re)insurance undertaking, in accordance with Article 37 
Directive 2009/138/EC. 

7.35 In exceptional circumstances, where such a capital add-on would not be appropriate, the 
supervisory authority may require the (re)insurance undertaking concerned to calculate its 
Solvency Capital Requirement on the basis of the standard formula, as per Articles 100 to 111 
Directive 2009/138/EC. In accordance with Article 37(1) (a) and (c), the supervisory authority 
may impose a capital add-on to the Solvency Capital Requirement of that (re)insurance 
undertaking resulting from the application of the standard formula.   

7.36 The Government proposes to confer the specific power on the PRA as outlined in Part 3, 
regulation 31 of the Statutory Instrument in Annex B. 

Amendments to give PRA powers needed to perform other 
supervisory functions 

Supervisory Powers for Outsourced Activities 

7.37 Article 34(7) Directive 2009/138/EC requires that supervisory authorities have the general 
supervisory powers outlined in Articles 34(1) to 34(5) Directive 2009/138/EC in respect of 
outsourced activities of (re)insurance undertakings. 

7.38 The Government needs to ensure that the PRA’s general supervisory powers apply to 
outsourced activities. The Government is proposing to make the following amendments to 
FSMA as outlined in Part 2, regulation 4(7) of the Statutory Instrument in Annex B. 

Power to carry out on-site inspection of outsourced functions and activities 

7.39 Article 38 Directive 2009/138/EC requires the Member State where a service provider is 
located to permit the supervisory authorities of the (re)insurance undertaking to carry out on-site 
inspections at the premises of the service provider, where (re)insurance undertakings outsource a 
function or a insurance or reinsurance activity.  The supervisory authorities of the Member State 
of the (re)insurance undertaking may delegate such on-site inspections to the supervisory 
authorities of the Member State where the service provider is located. 

7.40 Amendments to FSMA Part XI are necessary to enable the PRA to (a) ensure that 
unauthorised UK service providers contracting with non-UK EEA firms will permit the EEA firms’ 
supervisors and the PRA to carry out on-site inspections and (b) allow the PRA to carry out 
delegated on-site inspections for EEA firms’ supervisors and (c) give PRA the power to delegate 
non EEA on-site inspections to EEA regulators. The Government is proposing to make the 
following amendments to FSMA as outlined in Part 2, regulation 4(8) of the Statutory 
Instrument in Annex B. 

Questions under Chapter 7: PRA Powers to comply with Solvency II 

7.41 Do you agree with the ways in which the Government is proposing to amend FSMA as 
drafted in Part 2, regulation 4(7) and (8) and Part 3, regulations 16 to 19 and 31 of the 
Statutory Instrument in Annex B, in order to confer the specific approval powers on the PRA 
outlined in this chapter?  
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7.42 If you disagree, please could you specify in which instance(s) you disagree and, if 
appropriate, elaborate on why you disagree and what you think may be a more suitable means 
of adhering to and/or transposing Directive 2009/138/EC in respect of the articles outlined in 
Chapter 7. 

7.43 Do you have any other comments in relation to the ways in which the Government is 
proposing to amend legislation to give the PRA powers to comply with Solvency II as outlined in 
this chapter? 
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8 
Mandating the PRA to 
Work Within the New 
European Supervisory 
Framework 

 

Amendments to mandate the PRA to work within the new European 
supervisory framework 

Supervisory approval of the transfer of portfolio 

8.1 Article 39 Directive 2009/138/EC requires that Member States authorise (re)insurance 
undertakings with head offices within their territory to transfer all or part of the portfolios of 
contracts, concluded either under the right of establishment or the freedom to provide services, 
to an accepting undertaking established within the Community. 

8.2 Such transfer shall be authorised only if the supervisory authorities of the home Member 
State of the accepting undertaking certify that after taking the transfer into account the 
accepting undertaking possesses the necessary eligible own funds to cover the Solvency Capital 
Requirement referred to in the first paragraph of Article 100 Directive 2009/138/EC. 

8.3 Amendments to UK legislation are necessary to require the PRA to consult with the host 
state regulator to authorise the transfer. 

Questions under heading: Supervisory approval of the transfer of portfolio 

8.4 Do you agree with the way in which the Government is proposing to amend FSMA in Part 2, 
regulation 6(3) of the Statutory Instrument in Annex B, to provide for the consultation set out 
therein when (re)insurance undertakings to transfer all or part of their portfolios of contracts, 
consistent with Article 39(3), (4) and (5) Directive 2009/138/EC? 

8.5 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing Article 39 Directive 
2009/138/EC.  

8.6 Do you have any other comments in relation to the ways in which the Government is 
proposing to amend legislation to mandate the PRA to consult with the host state regulator as 
laid out in Article 39 Directive 2009/138/EC? 

Notifying the host Member State(s) and designating sequestered assets when 
prohibiting the free disposal of assets. 

8.7 Directive 2009/138/EC specifies that the supervisory authority in the home Member State of 
a (re)insurance undertaking may prohibit the free disposal of assets, where a (re)insurance 
undertaking has not complied with rules relating to technical provisions, the Solvency Capital 
Requirement or the Minimum Capital Requirement, as set out in Articles 137 to 139 Directive 
2009/138/EC, or proceeding the withdrawal or lapse of a (re)insurance undertaking’s 
authorisation, as set out in Article 144(2) Directive 2009/138/EC. The supervisory authority of the 
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home Member State is required to communicate their intentions to the supervisory authorities of 
the host Member State(s) and designate the assets to be covered by such measures. 

8.8 Amendments to UK legislation are necessary to mandate the PRA to notify the supervisory 
authorities of the host Member State(s) in instances where they, as the home Member State 
supervisor, prohibit the free disposal of assets and designate the sequestered assets. The 
Government is proposing to amend FSMA as outlined in Part 2, regulation 4(3) of the Statutory 
Instrument in Annex B. 

Questions under heading: Notifying the host Member State(s) and designating sequestered 
assets when prohibiting the free disposal of assets 

8.9 Do you agree with the way in which the Government is proposing to amend FSMA, as set 
out in Part 2, regulation 4(3) of the Statutory Instrument in Annex B, to mandate the PRA to 
notify the supervisory authorities of the host Member State(s) in instances where the PRA, as the 
home Member State supervisor, prohibits the free disposal of assets and designates the 
sequestered assets? 

8.10 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing Articles 137 to 139 and 
144(2) Directive 2009/138/EC.  

8.11 Do you have any other comments in relation to the way in which the Government is 
proposing to mandate the PRA to notify the supervisory authorities of the host Member State(s) 
in instances where the PRA, as the home Member State supervisor, prohibits the free disposal of 
assets and designates the sequestered assets? 

Supervisory authorities consulting and performing their duties 

8.12 There are several articles in Directive 2009/138/EC which require the PRA to consult with 
supervisory authorities of other Member States, insurance or reinsurance groups, or CEIOPS 
(replaced by EIOPA post-Lisbon) (Articles 214, 215, 216, 219 and 247). Furthermore, there are 
several articles in Directive 2009/138/EC which require the PRA to consult and perform their 
duties as a supervisory authority (Articles 248, 249, 250, 251 and 254) which they are not 
obliged to do under existing legislation.  

8.13 Amendments to UK legislation are necessary to mandate the PRA to comply with the 
requirements of Directive 2009/138/EC, and consult and perform their duties as envisaged under 
Directive 2009/138/EC, as outlined above. The Government proposes to amend UK legislation as 
set out in Part 3, regulations 22 to 25, 37 and 38 to 41 of the Statutory Instrument in Annex B. 

Questions under heading: Supervisory authorities consulting and performing their duties 

8.14 Do you agree with the way in which the Government is proposing to amend UK legislation 
to mandate the PRA to comply with the requirements of Directive 2009/138/EC, and consult and 
perform their duties as envisaged under Directive 2009/138/EC in respect of the articles outlined 
in paragraphs 8.12 and 8.13? 

8.15 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing the articles in Directive 
2009/138/EC. 

8.16 Do you have any other comments in relation to the way in which the Government is 
proposing to amend UK legislation to mandate the PRA to comply with the requirements of 
Directive 2009/138/EC, and consult and perform their duties as envisaged under Directive 
2009/138/EC in respect of the articles outlined in paragraphs 8.12 and 8.13? 
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Inclusion of proportional share  

8.17 Article 221(2) Directive 2009/138/EC requires the group supervisor to determine, after 
consulting the other supervisory authorities concerned and the group itself, the proportional 
share of capital, (held by the participating undertaking), to be taken into account (in the 
calculation of group solvency) in the following cases: 

• Where there are no capital ties between some of the undertakings in a group; 

• Where a supervisory authority has determined that the holding, directly or 
indirectly, of voting rights or capital in an undertaking qualifies as a participation 
because, in its opinion, a significant influence is effectively exercised over that 
undertaking; 

• Where a supervisory authority has determined that an undertaking is a parent 
undertaking of another because, in the opinion of that supervisory authority, it 
effectively exercises a dominant influence over that other undertaking. 

8.18 Amendments to UK legislation are necessary to mandate the PRA, when group supervisor, 
to comply with the requirements of Article 221 Directive 2009/138/EC, and determine the 
inclusion of the proportional share of capital, after consulting with the relevant supervisory 
authorities, in the cases outlined in paragraph 8.17 above. The Government is proposing to 
amend UK legislation as outlined in Part 3, regulation 27 of the Statutory Instrument in Annex B. 

Questions under heading: Inclusion of proportional share 

8.19 Do you agree with the way in which the Government is proposing to amend UK legislation 
to mandate the PRA to comply with the requirements of Article 221 Directive 2009/138/EC, as 
laid out in Part 3, regulation 27 of the Statutory Instrument in Annex B? 

8.20 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing Article 221 Directive 
2009/138/EC.  

8.21 Do you have any other comments in relation to the way in which the Government is 
proposing to amend UK legislation to comply with Article 221 Directive 2009/138/EC? 

Obligation to recognise decision of group supervisor as determinative  

8.22 Solvency II introduces new concepts to enhance the supervision of (re)insurance groups, 
including requirements around cooperation between supervisory authorities in a supervisory 
college and the decision-making processes. 

8.23 Articles 216(3), 231, 237 and 238 of Directive 2009/138/EC require supervisory authorities 
to recognise decision(s) of the group supervisor (that is, the competent appropriate regulator 
responsible, under Article 247 of the Directive for the exercise of group supervision in 
accordance with Title 3 of the Directive) as determinative and to be applied by the supervisory 
authority in the Member State concerned unless a supervisory authority has remitted to EIOPA in 
accordance with Article 19 of ESMA regulation. 

Questions under heading: Obligation to recognise decision of group supervisor as 
determinative 

8.24 Do you agree with the way in which the Government proposes to amend UK legislation to 
mandate the PRA to comply with the requirements of Articles 216(3), 231, 237 and 238 of 
Directive 2009/138/EC, as set out in Part 3, regulations 24, 31, 32 and 34 of the Statutory 
Instrument in Annex B? 
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8.25 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing Articles 216(3), 231, 237 
and 238 of Directive 2009/138/EC.  

8.26 Do you have any other comments in relation to the way in which the Government proposes 
to amend UK legislation to comply with Articles 216(3), 231, 237 and 238 of Directive 
2009/138/EC? 
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9 
Mandating the PRA to 
Perform Other Supervisory 
Functions 

 

Amendments to mandate the PRA to perform other supervisory 
functions 

Obligation to review capital add-on at least once a year 

9.1 A capital add-on can be applied to a (re)insurance undertaking’s Solvency Capital 
Requirement to increase the capital requirement to a level which the supervisory authority (or 
supervisory authorities where a ‘group SCR’ is concerned) believes corresponds to a Value-at-Risk 
of the basic own funds commensurate to a confidence level of 99.5% over a one-year period. 

9.2 While the detail around the circumstances under which a capital add-on may be imposed, 
and the methodologies for the calculation thereof, are yet to be finalised, Article 37 Directive 
2009/138/EC entitles supervisory authorities, in specific circumstances, to set a capital add-on 
for a (re)insurance undertaking. 

9.3 The forthcoming Financial Services Act will enable the PRA to set capital add-ons as 
envisaged in Directive 2009/138/EC by using its requirement power under section 55M. 
However, the Act will not directly mandate the PRA to review capital add-ons at least once a 
year and remove capital add-ons when the undertaking has remedied the deficiencies that led to 
its imposition. Therefore, the government is proposing legislation to this effect. 

9.4  The Government needs to mandate the PRA to undertake such action for any capital add-on 
it sets, and, therefore, proposes UK legislation as set out in Part 3, regulation 13 of the Statutory 
Instrument in Annex B. 

Questions under heading: Obligation to review capital add-on at least once a year 

9.5 Do you agree with the way in which the Government proposes to amend UK legislation as 
set out in Part 3, regulation 13 of the Statutory Instrument in Annex B to mandate the PRA to 
review capital add-ons at least once a year and remove capital add-ons when the undertaking 
has remedied the deficiencies that led to its imposition as per Article 37 Directive 2009/138/EC? 

9.6 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing Article 37 Directive 
2009/138/EC in respect of reviewing capital add-ons. 

9.7 Do you have any other comments in relation to the way in which the Government proposes 
to amend UK legislation to comply with Article 37 Directive 2009/138/EC in respect of reviewing 
capital add-ons? 

Financial stability and pro-cyclicality 

9.8 Article 28 Directive 2009/138/EC requires supervisory authorities to consider the potential 
impact of their decisions on the stability of the financial systems in the European Union, 
particularly in emergency situations, and to take into account the potential pro-cyclical effects of 
their actions in times of exceptional movements in the financial markets. 
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9.9 Article 71(2) also requires that supervisory authorities take into account, in an appropriate 
way, a European Union dimension. 

9.10 The Government needs to mandate the PRA to consider these factors, in the exercise of 
their general duties. The Government is proposing to make the necessary amendments to UK 
legislation as set out in Part 3, regulation 11 of the Statutory Instrument in Annex B. 

Questions under heading: Financial stability and pro-cyclicality 

9.11 Do you agree with the way in which the Government is proposing to mandate the PRA to 
consider the above factors around financial stability and pro-cyclicality in their general duties, 
and to consider, in an appropriate way, a European Union dimension, as per Part 3, regulation 
11 of the Statutory Instrument in Annex B? 

9.12 If you disagree please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing Directive 2009/138/EC in 
respect of the Articles 28 and 71 Directive 2009/138/EC. 

9.13 Do you have any other comments in relation to the ways in which the Government is 
proposing to amend legislation to mandate the PRA to consider the above factors around 
financial stability and pro-cyclicality in their general duties, and to consider, in an appropriate 
way, a European Union dimension, as per Part 3, regulation 11 of the Statutory Instrument in 
Annex B? 

Related third country (re)insurance undertakings 

9.14 Solvency II rules, in respect of the calculation of the group solvency of a participating 
undertaking, apply to participating undertakings of EU (re)insurance undertakings operating in 
non-EU jurisdictions or, as referred to in Directive 2009/138/EC, third countries. However, if the 
solvency regime of the third country is deemed to be ‘equivalent’ to Solvency II, Member States 
may provide that the calculation take into account, as regards that participating undertaking 
and in accordance with Article 233 Directive 2009/138/EC, the Solvency Capital Requirement 
and the own funds eligible to satisfy that requirement as laid down by the third country 
concerned. 

9.15 Article 227 Directive 2009/138/EC requires the group supervisor of a (re)insurance 
undertaking to verify the third country’s solvency regime is at least equivalent to Solvency II, at 
the request of the participating undertaking or on its own initiative.  

9.16 Article 227 Directive 2009/138/EC also gives Member States discretion to determine 
whether requirements around the Solvency Capital Requirement and the own funds of 
(re)insurance undertakings can be fulfilled by the participating undertaking’s application of the 
rules of the third country. A participating undertaking can only use the rules of the third country 
where the third country’s solvency regime is at least equivalent to Solvency II or has met the 
criteria for inclusion in the third country equivalence transitional regime, and where the 
undertaking has been approved the use of a method to calculate group solvency which is not 
exclusively the default method. Therefore, where the requirements for a participating 
undertaking’s use of the rules of the equivalent third country to calculate its contribution to 
group solvency have been met, Directive 2009/138/EC envisages that Member States can 
determine that rules equivalent to Solvency II should apply. 

9.17 While the circumstances in which Member States can determine that the rules of the 
equivalent third country should not apply are not defined in the Directive 2009/13/EC, it is clear 
that an assessment of the appropriateness of the use of those rules will initially have been 
performed and their use approved (using equivalence criteria). Therefore, the ability of Member 
States to determine that a third country’s rules should not apply should be limited to situations 
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where there is a significant change in the solvency regime of the third country which could have 
a detrimental effect on EU or UK policyholders. 

9.18 Similarly, Article 225 Directive 2009/138/EC envisages that Member States have discretion 
to permit related (re)insurance undertakings to use the Solvency Capital Requirement and the 
own funds eligible to satisfy that requirement in that other Member State or not, where the 
related (re)insurance undertaking has its head office in a Member State other than that of the 
(re)insurance undertaking for which the group solvency calculation is carried out. The ability of 
Member States to determine that a host Member State’s rules should not apply should be 
limited to situations where there is a significant change in the solvency regime of that Member 
State which could have a detrimental effect on EU or UK policyholders. 

9.19 Section 148 FSMA 2000 already enables the FSA to waive their rules. The PRA will have a 
default rule that the rules from the third country or other Member State are applied. However, 
they need flexibility to change this where it is more appropriate that Solvency II rules apply 
following a significant change in the solvency regime of the third country. The government has 
provided that where the appropriate regulator wishes to waive the default rule, it may do so 
without having to obtain the consent from the authorised person.  

9.20 Further, Solvency II rules in respect of group supervision, and in accordance with Articles 
260 to 263 Directive 2009/138/EC, apply to (re)insurance undertakings, the parent undertaking 
of which is an insurance holding company having its head office outside the Community or a 
third-country (re)insurance undertaking, unless the third country is deemed to be equivalent to 
Solvency II. If the third country is at least equivalent to Solvency II, the (re)insurance undertaking 
can be subject to supervision by a third-country supervisory authority upon verification by the 
supervisory authorities concerned, as outlined in Directive 2009/138/EC. 

9.21 Amendments to UK legislation are necessary to require the PRA, when group supervisor, to 
verify that a third country’s regime is at least equivalent to Solvency II in respect of Articles 227 
and 260 Directive 2009/138/EC. The Government is proposing to amend UK legislation as 
outlined in Part 3, regulations 28, 30 and 42 of the Statutory Instrument in Annex B. 

Questions under heading: Related third-country (re)insurance undertakings 

9.22 Do you agree with the way in which the Government is proposing to amend UK legislation, 
as per Part 3, regulations 28, 30 and 42 of the Statutory Instrument in Annex B, to require the 
PRA to comply with the requirements of Articles 227, 225 and 260 Directive 2009/138/EC? 

9.23 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more suitable means of adhering to and/or transposing Articles 227, 225 and 
260 Directive 2009/138/EC.  

9.24 Do you have any other comments in relation to the way in which the Government is 
proposing to amend UK legislation to comply with Articles 227, 225 and 260 Directive 
2009/138/EC? 
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10 Terminology Consistent 
with Solvency II 

 

Redefining certain terms to be consistent with Solvency II 

Redefining certain terms to be consistent with Directive 2009/138/EC? 

10.1 Solvency II introduces a list of definitions under Article 13 Directive 2009/138/EC and 
Article 212 Directive 2009/138/EC. In order for these terms to be consistent with UK legislation, 
the Government proposes to insert some new defined terms into FSMA as outlined in Part 2, 
regulation 4(15) and define terms for the purposes of the freestanding provisions in Part 3 as set 
out in regulations 8 and 9 of the Statutory Instrument in Annex B. 

Questions under heading: Redefining certain terms to be consistent with Directive 
2009/138/EC 

10.2 Do you agree with the way in which the Government is proposing to amend FSMA, as set 
out in Part 2, regulations 4(15) in the Statutory Instrument in Annex B, in the interest of 
maintaining consistency with the definitions of certain terms within Directive 2009/138/EC? 

10.3 If you disagree, please could you specify why and, if appropriate, elaborate on what you 
think may be a more appropriate means of adhering to and/or being consistent with Articles 13 
and 212 Directive 2009/138/EC. 

10.4 Do you have any other comments in relation to the way in which the Government is 
proposing to amend UK legislation in the interest of maintaining consistency with the definitions 
of certain terms as set out in Articles 13 and 212 Directive 2009/138/EC? 
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A Impact Assessment 
A.1 The following pages contain the Government’s consultation stage impact assessment for the 
proposals contained in this consultation document.
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B Statutory Instruments 
B.1 The following pages contain the Statutory Instruments. 





 

 

S T A T U T O R Y  I N S T R U M E N T S  

2012 No. xxxx  

FINANCIAL SERVICES AND MARKETS 

The Financial Services and Markets Act 2000 (Solvency 2) 
Regulations 2012 

Made - - - - *** 

Laid before Parliament *** 

Coming into force - - *** 
 

The Treasury are a government department designated(a) for the purposes of section 2(2) of the 
European Communities Act 1972(b

The Treasury, in exercise of the powers conferred upon them by section 2(2) of the European 
Communities Act 1972, make the following Regulations: 

) in relation to authorisation of the carrying on of insurance 
business and the regulation of such business and its conduct. 

PART 1 
Citation and Commencement 

Citation and commencement 

1. These Regulations may be cited as the Financial Services and Markets Act 2000 (Solvency 2) 
Regulations 2012 and, except as provided in regulation 2, come into force on [1 January 2013]. 

2.Regulations 16 to 19 come into force on [1 June 2012]. 

                                                                                                                                            
(a)   S.I. 1997/2781, article 6. 
(b)   1972 c.68; section 2(2) was amended by section 27 of the Legislative and Regulatory Reform Act 2006 (c. 51) and by 

section 3 of, and the Schedule to, the European Union (Amendment) Act 2008 (c. 7).  By virtue of the amendment of 
section 1(2) made by section 1 of the European Economic Act 1993 (c. 51) regulations may be made under section 2(2) to 
implement obligations of the United Kingdom created by or arising under the Agreement on the European Economic Area 
signed at Oporto on 2nd May 1992 (Cm 2073, OJ No L1, 3.11.1994, p.3) and the Protocol adjusting that Agreement signed 
at Brussels on 17th March 1993  (Cm 2183, OJ No L1, 3.1.1994, p.572). For the decision of the EEA Joint Committee in 
relation to Directive 2009/138/EC, see Decision No 078/2001 of 1st July 2011 [OJ reference] 
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PART 2 
Amendments to the Financial Services and Markets Act 2000 

Amendment to the Financial Services and Markets Act 2000 

3.The Financial Services and Markets Act 2000(a

4.—(1) In section 55J, after subsection (7), insert— 

) is amended as follows. 

“(7A) Without prejudice to the generality of subsections (1) to (3), in relation to an 
insurance or reinsurance undertaking to which the provisions of the solvency 2 directive 
apply, the appropriate regulator— 

(a) may exercise its power under this section to cancel the Part 4A permission if it 
appears to it that the condition in section 55KA(1) is met; 

(b) shall exercise its power under this section to cancel the Part 4A permission as soon 
as practicable, having regard to policy holders’ interests, if it appears to it that that 
the authorised person has not complied with the Minimum Capital Requirement 
and one of the conditions in section 55KA(2) is met.”  

(7B) In subsection (7A) “the appropriate regulator” means— 
(a) in the case of a PRA authorised person, the PRA, and 
(b) in any other case, the FCA.”. 

(2) After section 55K, insert— 

“55KA. Insurance and reinsurance undertakings: particular conditions that enable 
cancellation 

(1) The condition referred to in section 55J(7A)(a) is that the insurance or reinsurance 
undertaking has failed seriously in its obligations under the rules made for the purpose of 
implementing the solvency 2 directive to which it is subject; 

(2) The conditions referred to in section 55J(7A)(b) are that the undertaking— 
(a) has failed to submit a finance scheme pursuant to rules made for the purpose of 

implementing Article 139(2) of the solvency 2 directive; or 
(b) has submitted a finance scheme as described in paragraph (a) to the appropriate 

regulator and— 
 (i) the appropriate regulator considers that the finance scheme is manifestly 

inadequate; or 
 (ii) the appropriate regulator has approved the finance scheme but the undertaking 

concerned has failed to comply with it within three months from the date it 
informed the appropriate regulator that it was not complying with the 
Minimum Capital Requirement.”. 

(3) After section 55P, insert— 

“55PA. Assets requirements imposed on insurance or reinsurance undertakings 
(1) Where the appropriate regulator— 

(a) intends to impose an assets requirement on an authorised person who is an 
insurance or reinsurance undertaking because that undertaking has not complied 
with the appropriate regulator’s rules implementing Chapter VI, Section 2 of the 
solvency 2 directive; or 

(b) has imposed an assets requirement on an undertaking because it is of the opinion 
that its financial situation will deteriorate further, and— 

                                                                                                                                            
(a) 2000 c. 8. 
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 (i) the undertaking has breached rules made for the purpose of implementing 
Article 100 of the directive with regard to Solvency Capital Requirement, or 

 (ii) is at risk of non-compliance with those rules within three months,  
it must inform the supervisory authorities of the host Member States.”. 

(2) In this section, “assets requirement” has the same meaning as in section 55P(2). 
(3) In this section “appropriate regulator” has the same meaning as in section 55J(7B). 

(4) In section 105(3)(Case 2)(aa), for “(within the meaning of Article 2.1(c) of the reinsurance 
directive)” substitute “(within the meaning of Article 13(4) of the solvency 2 directive)”. 

(5) In subsection (2) of section 116, for paragraphs (a),(b) and (c) substitute— 
“(a) an undertaking authorised in an EEA State other than the United Kingdom under 

Article 162 of the solvency 2 directive; 
(b) an undertaking whose head office is not in an EEA State and which is authorised 

under the law of an EEA State other than the United Kingdom to carry out 
reinsurance activities in its territory (as mentioned in Article  164 of the solvency 2 
directive).”. 

(6) For subsection (5) of section 116, substitute— 
“(5) “Authorised transfer” means— 

(a) in subsection (1), a transfer authorised in the home State of the EEA firm in 
accordance with Article 39 of the solvency 2 directive; 

(b) in subsection (2), a transfer authorised in an EEA State other than the United 
Kingdom in accordance with Article 164 of the solvency 2 directive.” 

(7) In section 165(7), after  paragraph (d), insert— 
“(e) by either regulator, to impose requirements on a person who provides any service 

to an authorised person who is subject to rules made for the purpose of 
implementing the solvency 2 directive.”. 

(8) In section 167(2), after paragraph (a) delete “or” and after paragraph (b) insert— 
“or; 
 (c) where A is an insurance undertaking or reinsurance undertaking, a person who 

provides services to A.”. 
(9) After section 167(3), insert— 

“(3A) If a person appointed under subsection (1) decides to investigate the business of 
any person under paragraph (2)(c) he must inform the appropriate authority of the Member 
State of the service provider prior to conducting the on-site inspection.” 

(10) In subsection (4) of section 190, for subsection (b) substitute— 
“(b) is not subject to supervision under— 

 (i) the UCITS directive; 
 (ii) the solvency 2 directive; 
 (iii) the markets in financial instruments directive; or 
 (iv) the banking consolidation directive.”. 

(11) In section 198 for subsection (1) substitute— 
“(1) This section applies if the PRA has received a request made in respect of an 

incoming EEA firm in accordance with Article 37 of the solvency 2 directive.”. 
(12) In section 316, in subsection (4)(b)(i), for “any of the insurance directives” substitute “the 

solvency 2 directive”. 
(13) In section 367(3) before (a) insert—  
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“(aa) in the case of a body to which the provisions of the solvency 2 directive apply, a 
regulator has cancelled its Part 4A permission in pursuance of section 
55J(7A)(b);”. 

(14) In section 405, subsection (5), omit paragraphs (c) and (d). 
(15) In section 417, subsection (1), insert at the appropriate place in each case— 

“insurance undertaking” has the meaning given in Article 13 of the solvency 2 directive; 
“Minimum Capital Requirement” in relation to an insurance undertaking or reinsurance 
undertaking has the meaning given in rules made for the purpose of implementing Articles 
128 and 129 of the solvency 2 directive and directly applicable Union legislation made under 
Article 130 of the solvency 2 directive; 
“reinsurance undertaking” has the meaning given in Article 13 of the solvency 2 directive; 
“Solvency Capital Requirement” in relation to an insurance undertaking or reinsurance 
undertaking has the meaning given in rules and directly applicable Union legislation made for 
the purpose of implementing Chapter VI, Section 4 of the solvency 2 directive;”. 

(16) In section 425(1)(a)— 
“(a) omit ““life assurance consolidation directive””, ““first non-life directive””, 

“insurance directives” and “reinsurance directive”, and 
(b) after ““single markets directive”” insert and ““solvency 2 directive””. 

Amendments to Schedule 3 to the Act 

5. In Schedule 3— 
(1) In paragraph 1, for sub-paragraphs (c) and (ca) substitute— 

“(c) The solvency 2 directive;” 
(2)  For paragraphs 3 and 3A substitute — 

“The solvency 2 directive 

3. “The solvency 2 directive” means Directive 2009/138/EC of the European Parliament 
and of the Council on the taking-up and pursuit of the business of Insurance and 
Reinsurance (Solvency II) (a

(3) In paragraph 5, for sub-paragraphs (d) and (da) substitute— 
) [as amended by Omnibus 2 and FICOD].”. 

“(d) an undertaking pursuing the activity of direct insurance (within the meaning of 
Article 2 of the solvency 2 directive) which has received authorisation under 
Article 14 of that directive from its home state regulator; 

(da) an undertaking pursuing the activity of reinsurance (within the meaning of Article 
2 of the solvency 2 directive) which has received authorisation under Article 14 
from its home state regulator;”. 

(4) In paragraph 15, for  sub-paragraph (6) substitute: 
“(6) The permission is to be treated as being on terms equivalent to those appearing in the 

authorisation granted to the firm under Article 14 of the solvency 2 directive by its home 
state regulator (“its home authorisation”).”. 

(5) In paragraph 19— 
(i) in sub-paragraphs (5)(b)(i), (7) and (9), for “any of the insurance directives” 

substitute “the solvency 2 directive”. 
(ii) in sub-paragraph (5ZA), for “is subject to the conditions of the reinsurance directive” 

substitute “falls within the second sub-paragraph of Article 2(1) of the solvency 2 
directive”.  

                                                                                                                                            
(a) OJ L335, 17.12.2009, p.1. 
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(6) In paragraph 20— 
(i) in sub-paragraphs (3A) and (4B) for “any of the insurance directives” substitute “the 

solvency 2 directive”. 
(ii) in sub-paragraph (4D), for “the reinsurance directive” substitute “the solvency 2 

directive”. 

Amendments to Schedule 12 to the Act 

6. In Schedule 12— 
(1) In paragraph 1— 

(a)  for sub-paragraph (2)(a) substitute— 
“(a) the authorised person concerned is a UK authorised person which has received 

authorisation under Article 14 of the solvency 2 directive from the appropriate 
regulator;”,  

(b)  for sub-paragraph  (3)(a) substitute— 
“(a) the authorised person concerned has received authorisation under Article 14 or  

162 of the solvency 2 directive from the appropriate regulator;”, 
(c)  for sub-paragraph (4)(a) substitute— 

“(a) the authorised person concerned has received authorisation under Article 14 or  
162 of the solvency 2 directive from the appropriate regulator;”  

(d)  for sub-paragraph (5)(a) substitute— 
“(a) the authorised person concerned has received authorisation under Article 162 of 

the solvency 2 directive from the appropriate regulator;” and 
(e) after sub-paragraph (5) add— 

(6) In this paragraph “the appropriate regulator” means— 
(a) in the case of a PRA authorised person, the PRA, and 
(b) in any other case, the FCA.”. 

(2) In paragraph 2— 
(i) for  sub-paragraph (6)(aa) substitute— 
“(aa) if the transferee is a non-EEA branch, the supervisory authorities of the EEA 

State in which the transferee is situated or, where appropriate, the supervisory 
authorities of an EEA State which supervises the state of solvency of the entire 
business of the transferee’s agencies and branches within the EEA in accordance 
with Article 167 of the solvency 2 directive;”, 

(ii) for sub-paragraph (7A), substitute— 
“(7A) “Supervisory authorities” has the same meaning as in the solvency 2 directive.”, 

and 
(iii) for sub-paragraph (9), substitute— 
“(9) “Non-EEA branch” means a branch or agency which has received authorisation 

under Article 162 of the solvency 2 directive.”. 
(3) For paragraph 3 substitute— 

“3.—(1) A certificate under this paragraph is one given by the Authority and certifying 
that it has consulted the host state regulator, the authorities in the Member State where the 
portfolio of contracts were concluded (either under the right of establishment or the 
freedom to provide services) and, in the case of the transferee being a branch, the Member 
State where the branch is situated, about the proposed scheme and that each authority has 
consented to the transfer in accordance with sub-paragraph (2). 

(2) Each authority shall be deemed to have consented to the transfer when— 
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(a) it agrees the transfer of portfolio; or 
(b) it does not respond but the period of  three months beginning with the date where 

the authority received a request for consultation has elapsed. 
(3) In this paragraph “host state regulator” means the competent authority (within the 

meaning of the solvency 2 directive) of an EEA State (other than the United Kingdom) in 
relation to a UK firm’s exercise of EEA rights there.”. 

(4) In paragraph 5A, for sub-paragraph (4), substitute— 
“(4) “Relevant authority” means the supervisory authorities (within the meaning of the 

solvency 2 directive) of the EEA State in which the transferee is set up.”. 
(5) In paragraph 10—  

(a) for sub-paragraph (3) substitute— 
“(3) The transferor is a company authorised in an EEA State other than the United 

Kingdom under Article 162 of the solvency 2 directive and the transferee is a UK 
authorised person which has received authorisation under Article 14 of the solvency 2 
directive.”, and 

(b) for sub-paragraph (4) substitute— 
“(4) The transferor is a Swiss general insurer and the transferee is a UK authorised person 

which has received authorisation under Article 14 of the solvency 2 directive.”. 

Amendment to schedule 21 to the Act 

7. After paragraph 2 add— 
“Solvency 2 directive and withdrawal of authorisation 

3.  Section 55J(7A) shall not apply until [31 October 2014] with regards to those 
insurance and reinsurance undertakings which comply with the Required Solvency Margin 
referred to in Article 28 of Directive 2002/83/EC, Article 16a of Directive 73/239/EEC or 
Articles 37, 38 or 39 of Directive 2005/68/EC respectively on [31 October 2013] but do not 
hold sufficient eligible basic own funds to cover the Minimum Capital Requirement.”. 

PART 3 
Provisions relating to insurance and reinsurance undertakings 

Interpretation 

8.—(1) In this Part— 
“the Act” means the Financial Services and Markets Act 2000(a
“the appropriate regulator” means— 

); 

(a) in the case of a PRA authorised person, the PRA, and 
(b) in any other case, the FCA;  

“capital add-on” means any increase to the Solvency Capital Requirement of an insurance or 
reinsurance undertaking, or an insurance group, made by the appropriate regulator pursuant to 
sections 55L or 55M of the Act; 
“the directive” means Directive 2009/138/EC of the European Parliament and of the Council 
on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II)(b

                                                                                                                                            
(a) 2000 c.8 

) [as 
amended by FiCOD/Omnibus 2]; 

(b) OJ L335, 17.12.2009, p.1. 
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“EIOPA” means the European Insurance and Occupational Pensions Appropriate regulator 
established under Regulation (EU) No 1094/2010 of the European Parliament and the Council 
establishing a European Supervisory Authority (European Insurance and Occupational 
Pensions Authority); 
“group supervisor” means the competent authority responsible, under Article 247 of the 
Directive for the exercise of group supervision in accordance with Title 3 of the Directive; 
[“Level 2 measures” [word to be replaced and defined when clear the form in which level 2 
measures will appear]]; and 
“United Kingdom Solvency 2 firm” has the meaning in regulation 9; 

(2) Save as provided by paragraph (1)— 
(a) any expression used in this Part which is used in the directive has the meaning given by 

that directive; and 
(b) any other expression used in these Regulations which is defined for the purpose of the 

Act has the meaning given by the Act.  

Meaning of United Kingdom Solvency 1 and 2 firm 

9.—(1) A United Kingdom Solvency 2 firm is— 
(a) an insurance undertaking and either paragraph (2), (3) or (4) applies; or 
(b) a reinsurance undertaking, and 

it has its head office in the United Kingdom. 
(2) This paragraph applies where the undertaking is a United Kingdom Solvency 1 firm and has 

not been verified to be excluded pursuant to regulation 10.  
(3) This paragraph applies where the undertaking is not a United Kingdom Solvency 1 firm 

and— 
(a) it is excluded from the directive pursuant to rules made to implement Articles 4(1) to 4(3) 

of the directive but it has opted to be authorised pursuant to rules made to implement 
article 4(5) of the directive; or 

(b) it is not excluded pursuant to rules made to implement Articles 4(1) to 4(3) of the 
directive. 

(4) This paragraph applies where the undertaking is neither a United Kingdom Solvency 1 firm 
nor a non-United Kingdom Solvency 1 firm and— 

(a) it is excluded pursuant to rules made to implement Articles 4(1) to 4(3) of the directive 
but it has opted to be authorised pursuant to rules made to implement article 4(5) of the 
directive; or 

(b) it is not excluded pursuant to rules made to implement Articles 4(1) to 4(3) of the 
directive. 

(5) In this regulation “United Kingdom Solvency 1 firm” means a firm that immediately before 
the date provided in regulation 1 was an insurance or reinsurance undertaking that fell within the 
scope of the Solvency 1 Directive. 

(6) In this regulation “non United Kingdom Solvency 1 firm” means an firm that immediately 
before the date provided in regulation 1 was not an insurance or reinsurance undertaking that fell 
within the scope of the Solvency 1 Directive. 

(7) In this regulation “Solvency 1 Directive” means each of— 
(a) First Council Directive 73/239/EEC of 24 July 1972 on the coordination of laws, 

regulations and administrative provisions relating to the taking-up and pursuit of the 
business of direct insurance other than life assurance(a

                                                                                                                                            
(a) OJ L238, 16.8.1973, p.3. 

); 
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(b) Second Council Directive 88/357/EEC of 22 June 1988 on the coordination of laws, 
regulations and administrative provisions relating to direct insurance other than life 
assurance and laying down provisions to facilitate the effective exercise of freedom to 
provide services(a

(c) Council Directive 92/49/EEC of 18 June 1992 on the coordination of laws, regulations 
and administrative provisions relating to direct insurance other than life assurance (third 
non-life insurance Directive)(

); 

b
(d) Directive 2002/83/EC of the European Parliament and of the Council of 5 November 

2002 concerning life assurance(

); 

c
(e) Directive 2005/68/EC of the European Parliament and of the Council of 16 November 

2005 on reinsurance(

); 

d

Application of Solvency 2 (Verification that the directive does not apply) 

). 

10. Where an undertaking has applied for verification that the directive should cease to apply 
pursuant to rules made to implement Article 4(4) of the directive, the appropriate regulator shall 
verify whether an insurance undertaking satisfies those rules.  

Financial stability and pro-cyclicality (Articles 28 and 71(1))  

11.The appropriate regulator shall in the exercise of its duties under the directive— 
(a) take into account, in an appropriate way, an EEA dimension; 
(b) consider the potential impact of its decisions on the stability of the financial systems in 

other EEA States, such consideration, in particular in emergency situations, to be based 
on information available at the relevant time; and 

(c) in times of exceptional movements in the financial markets, take into account the 
potential pro-cyclical effects of its actions. 

The scope of the appropriate regulator’s supervision for passporting firms (Article 30(3)) 

12. Where the appropriate regulator has reason to consider that the activities of an insurance or 
reinsurance undertaking might affect its financial soundness and— 

(a) in the case of insurance the United Kingdom is not the home Member State but is 
either— 
(i) the Member State in which the risk is situated; or 

(ii) the Member State of the commitment; or 
(b) in the case of reinsurance, the United Kingdom is the host member state 

 it shall inform the supervisory authority of the undertaking’s home member state.  

Capital add-on (Article 37) 

13.—(1) Where the appropriate regulator has imposed a capital add-on pursuant to section 55L 
or 55M of the Act, it shall review the capital add-on of the insurance or reinsurance undertaking at 
least once a year.  

(2) The capital add-on shall be cancelled when the undertaking has remedied the deficiencies 
which led to its imposition.  

                                                                                                                                            
(a) OJ L172, 4.7.1988, p.1. 
(b) OJ L228, 11.8.1992, p.1. 
(c) OJ L345, 19.12.2002, p.1. 
(d) OJ L 323, 9.12.2005, p.1. 
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Information for and reports by EIOPA (Article 52) [subject to Omnibus 2] 

14. The appropriate regulator shall provide the following information to EIOPA on an annual 
basis: 

(a) the average capital add-on per undertaking and the distribution of capital add-ons 
imposed by the appropriate regulator during the previous year, measured as a percentage 
of the Solvency Capital Requirement, shown separately as follows; 
(i) for all insurance and reinsurance undertakings; 

(ii) for life insurance undertakings; 
(iii) for non-life insurance undertakings; 
(iv) for insurance undertakings pursuing both life and non-life activities; 
(v) for reinsurance undertakings; 

(b) for each of the disclosures set out in paragraph (a), the proportion of capital add-ons 
imposed under rules made for the purpose of implementing Article 37(1)(a), (b) and (c) 
respectively. 

Composite firms authorised to carry out life and non life insurance business (Article 74(7)) 

15. Where an insurance undertaking is authorised to carry out both life and non-life business 
pursuant to the rules made for the purpose of implementing Articles 73 and 74 of the directive, the 
appropriate regulator shall ensure that it applies its rules made for the purpose of implementing the 
directive only to the relevant part of the firm operating the deficient activity, whatever the results 
in the other activity. 

Valuation of assets: supervisory approval of ancillary own funds (Article 90) 

16.—(1) Where an insurance or reinsurance undertaking applies for supervisory approval of the 
amounts of ancillary own-fund items to be taken into account when determining own funds (in 
accordance with rules made for the purpose of implementing Article 90 of the directive), the 
appropriate regulator shall approve either of the following: 

(a) A monetary amount for each ancillary own-fund item; or 
(b) A method by which to determine the amount of such ancillary own-fund item, in which 

case supervisory approval of the amount determined in accordance with that method shall 
be granted for a specific period of time. 

(2) For each ancillary own-fund item, the appropriate regulator shall base its approval on an 
assessment of the following: 

(a) the status of the counterparties concerned, in relation to their ability and willingness to 
pay; 

(b) the recoverability of the funds, taking account of the legal form of the item, as well as any 
conditions which would prevent the item from being successfully paid in or called up; 
and 

(c) any information on the outcome of past calls which insurance and reinsurance 
undertakings have made for each ancillary own funds, to the extent that information can 
be reliably used to assess the expected outcome of future calls. 

(3) If the authorised person wishes to challenge the decision in relation to the approval, they 
may refer the matter to the Tribunal. 

Classification of funds (Article 95) 

17.—(1) Where own fund items do not appear in the implementing technical standards made 
pursuant to Article 97 of the directive, the appropriate regulator shall consider the assessment and 
classification of those items made by insurance and reinsurance undertakings and may approve 
them accordingly. 
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(2) If the applicant wishes to challenge the decision in relation to the approval, they may refer 
the matter to the Tribunal. 

Verification of the Basic Solvency Capital Requirement (Article 104) 

18.—(1)  When granting supervisory approval of the basic Solvency Capital Requirement, the 
appropriate regulator shall verify the completeness, accuracy and appropriateness of the data used. 

(2) If the authorised person wishes to challenge the approval, they may refer the matter to the 
Tribunal. 

 Approval of full and partial internal models under Solvency 2 (Articles 112-127) 

19.—(1) Where an undertaking has applied for the approval of a full or partial internal model 
pursuant to rules made for the purpose of implementing Article 112 of the directive and [level 2 
measures] made pursuant to Article 114, the appropriate regulator shall approve that model only if 
it is satisfied that— 

(a)  the internal model fulfils the requirements set out in those rules and [level 2 measures]; 
and  

(b) the systems of the undertaking for identifying, measuring, monitoring, managing and 
reporting risk are adequate; and 

(c) in the case of a partial model, it fulfils the requirements set out in the rules made for the 
purpose of implementing Article 113 of the directive.  

(2) The appropriate regulator must notify the applicant of its decision on an application for 
approval before the end of the period of six months beginning with the date on which the complete 
application is received.  

(3) Where an undertaking applies for approval of — 
(a) major changes to the internal model;  or 
(b) the policy for changing the internal model;  

it shall apply to the appropriate regulator in accordance with paragraph (1). 
(4) A decision by the appropriate regulator to refuse to approve an application under paragraphs 

(1) or (3) shall state the reasons on which it is based. 
(5) After having received approval in accordance with this regulation, insurance and reinsurance 

undertakings shall not revert to calculating the whole or any part of the Solvency Capital 
Requirement in accordance with the standard formula as set out in the rules and [level 2 measures] 
made for the purpose of implementing Articles 103-111 of the directive unless paragraph (7) 
applies, except where the appropriate regulator has approved that it may revert to the standard 
formula. 

(6) If the appropriate regulator refuses the application, the applicant may refer the matter to the 
Tribunal.  

Special purpose vehicles (Article 211) 

20.[to be confirmed – await Level 2 measures] 

 

Group Supervision 

Cases of application of group supervision (Article 213) 

21.—(1) Paragraph 2 applies where— 
(a) supervision is exercised at the level of the group in accordance with the rules made for 

the purpose of implementing Article 213(2)(a) and (b) of the directive, and  
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(b) the participating insurance or reinsurance undertaking or the insurance holding company 
[or the mixed financial holding company] which has its head office in the Union is a 
related undertaking of a regulated entity [or a mixed financial holding company] which is 
subject to supplementary supervision in accordance with Article 5(2) of Directive 
2002/87/EC; and 

(c) the appropriate regulator is the group supervisor. 
(2) Subject to paragraph (3), the appropriate regulator may decide not to carry cout at the level 

of the undertaking either or both of the following— 
(a) the supervision of risk concentration as provided for in rules made for the purpose of 

implementing Article 244 of the directive; or 
(b) the supervision of intra-group transactions referred to in rules made for the purpose of 

implementing Article 245 of the directive. 
(3) Before taking the decision provided for in paragraph (2), the appropriate regulator shall 

consult the other supervisory authorities concerned. 

Scope of group supervision (Article 214) 

22.Where the appropriate regulator is the group supervisor and is of the opinion that an 
insurance or reinsurance undertaking should not be included in the group supervision because— 

(a) the undertaking which should otherwise be included under the rules made for the purpose 
of implementing Article 214 is of negligible interest with respect to the objectives of 
group supervision; or 

(b) the inclusion of the undertaking would be inappropriate or misleading with respect to the 
objectives of group supervision 

it shall consult the other supervisory authorities concerned before taking a decision. 

Group supervision of ultimate parent undertaking at Union level (Article 215) 

23. Where— 
(a) a participating insurance undertaking; 
(b) a reinsurance undertaking; or 
(c) an insurance holding company 

referred to in rules made for the purpose of implementing points (a) and (b) of Article 213(2) is a 
subsidiary undertaking of an undertaking which is subject to supplementary supervision in 
accordance with Article 5(2) of Directive 2002/87/EC(a

Group supervision of ultimate parent undertaking at national level (Article 216) 

), the appropriate regulator may, after 
consulting the other supervisory authorities concerned, decide not to carry out at the level of that 
ultimate parent undertaking the supervision of risk concentration referred to in rules made for the 
purpose of implementing Article 244 of the directive, nor the supervision of intra-group 
transactions referred to in rules made for the purpose of  implementing Article 245 of the 
directive, or both. 

24.—(1) Where— 
(a) a participating insurance or reinsurance undertaking or an insurance holding company has 

its head office in the EEA States outside the United Kingdom; and 
(b) the ultimate parent undertaking in the EEA States of the participating insurance or 

reinsurance undertaking or insurance holding company has its head office in the United 
Kingdom; and 

                                                                                                                                            
(a) [reference this] 
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(c) the appropriate regulator considers that the ultimate parent undertaking should be subject 
to group supervision at national level; and 

(d) the appropriate regulator is not the group supervisor, 

the appropriate regulator may decide to subject the ultimate parent undertaking to group 
supervision at a national level, subject to paragraph (2). 

(2) Before the appropriate regulator seeks to exercise its power under section 55L or 55M of the 
Act to subject the ultimate parent undertaking to group supervision at a national level it shall 
consult the group supervisor and the ultimate parent undertaking. 

(3) Where the appropriate regulator has exercised its power in accordance with paragraph (2) it 
shall explain its decision to both the group supervisor and the ultimate parent undertaking in the 
EEA States. 

(4) The choice of method of calculation of solvency made by the group supervisor in respect of 
the ultimate parent undertaking in the EEA States shall be recognised by the appropriate regulator 
as determinative. 

 

Group Solvency 

Frequency of calculation (Article 219) 

25.—(1) Where the appropriate regulator is the group supervisor, it shall ensure that the 
calculation referred to in the rules made for the purpose of implementing Article 218(2) and (3) 
are carried out at least annually.  

(2) Where the group is not headed by an insurance or reinsurance undertaking, the group 
supervisor shall consult other supervisory authorities concerned and the group itself as to which 
undertaking in the group should submit the relevant data. 

(3) The group supervisor shall identify which undertaking in the group shall submit the data.  

Group supervision: choice of method (Article 220) 

26.—(1) In this regulation— 
(a) ‘method 1’ is the method set out in rules made for the purpose of implementing Articles 

230 – 233 of the directive; 
(b) ‘method 2’ is the method set out in rules made for the purpose of implementing Articles 

233 and 234 of the directive. 
(2) Where the appropriate regulator is the group supervisor and is considering exercising its 

power under section 55L or 55M of the Act to require a group to use method 2 for calculating its 
solvency, or a combination of method 1 and method 2, it shall consult the other supervisory 
authorities concerned and the group itself, before exercising its power 

Inclusion of the proportional share (Article 221) 

27.—(1) Where the appropriate regulator is the group supervisor, subject to paragraph (2), it 
shall determine the proportional share held by the participating undertaking in its related 
undertakings which shall be taken into account in the following cases— 

(a) where there are no capital ties between some of the undertakings in a group; 
(b) where a supervisory authority has determined that the holding, directly or indirectly, of 

voting rights or capital in an undertaking qualifies as a participation because, in its 
opinion, a significant influence is effectively exercised over that undertaking; 

(c) where a supervisory authority has determined that an undertaking is a parent undertaking 
of another because, in the opinion of that supervisory authority, it effectively exercises a 
dominant influence over that other undertaking. 
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(2) Before determining that share, the appropriate regulator shall consult the other supervisory 
authorities and the group itself. 

Exercise of functions under section 148 of the Act for the purpose of applying a decision in 
relation to the group solvency calculation. (Articles 225 and 227) 

28.—(1) The appropriate regulator may exercise the powers conferred by section 138A of the 
Act (modification or waiver of the rules) where there is a significant change to the third country 
regime and it appears desirable to do so in order to ensure that the insurance or reinsurance 
undertaking carries out its calculation in accordance with the rules made for the purpose of 
implementing the directive. 

(2) In such a case the requirements contained in subsections (1) and (6)(b) of section 138A  for 
the appropriate regulator’s powers to be exercisable only on the application or with the consent of 
an authorised person shall not apply. 

Eligible own funds of an intermediate insurance holding companies (Article 226) 

29.—(1) Paragraph (2) apples where an insurance or reinsurance undertaking holds, through an 
insurance holding company [or a mixed financial holding company], a participation in— 

(a) a related insurance undertaking; 
(b) a related reinsurance undertaking; or 
(c) a third-country insurance undertaking. 

(2) Where an undertaking applies for supervisory approval to take into account, for the purposes 
of group solvency, own funds of an intermediate holding company (referred to in paragraph 1) 
which would require prior authorisation pursuant to regulation 16 if they were held by an 
insurance or reinsurance undertaking, the appropriate regulator shall base its approval on an 
assessment of those conditions in regulation 16(2).  

(3) If the applicant wishes to challenge the decision in relation to the approval, they may refer 
the matter to the Tribunal. 

Related third-country insurance and reinsurance undertakings (Article 227) [subject to 
Omnibus 2] 

30.—(1) Where the appropriate regulator is the group supervisor and — 
(a) a participating undertaking in a third country insurance or reinsurance undertaking so 

requests; or 
(b) on the appropriate regulator’s own initiative 

subject to paragraph (2), it shall verify whether the third country has a solvency regime which is at 
least equivalent to that set out in Title 1, Chapter VI of the directive. 

(2) Before making verification, the appropriate regulator shall consult the other supervisory 
authorities concerned and EIOPA. 

The appropriate regulator’s power as group supervisor to approve group internal models 
(Article 231)   

31.—(1) This regulation applies where the appropriate regulator is the group supervisor and has 
received an application for permission to calculate the consolidated group Solvency Capital 
Requirement and the Solvency Capital Requirement of insurance and reinsurance undertakings in 
the group on the basis of an internal model. 

(2) The application referred to in paragraph (1) must be made by an insurance or reinsurance 
undertaking in the group to the appropriate regulator in such a manner, and accompanied by such 
information as required by rules made for the purpose of implementing Article 231 of the directive 
and level 2 measures. 
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(3) Following an application made in accordance with paragraph (1), the appropriate regulator 
shall— 

(a) inform EIOPA and the other supervisory authorities  concerned that an application has 
been received without delay;  

(b) forward the completed application to EIOPA and the other supervisory authorities 
concerned without delay and initiate discussions with a view to reaching a joint decision 
on the application;  

(c) provide the other supervisory authorities concerned with a document setting out its 
proposal within five months from the date of receipt of the complete application by the 
group supervisor; and 

(d) cooperate with other supervisory authorities to do everything within their power to reach 
a joint decision on the application within six months from the date of receipt of the 
complete application by the group supervisor. 

(4) The appropriate regulator shall provide the applicant and the other supervisory authorities 
concerned with a document setting out the fully reasoned joint decision referred to in paragraph 3. 

(5) In the absence of a joint decision within six months from the date of receipt of the complete 
application by the group supervisor, the group supervisor shall make its own decision on the 
application.  In making its decision the group supervisor shall duly take into account any views 
and reservations of the other supervisory authorities concerned expressed during the applicable 
period. 

(6) The appropriate regulator shall provide the applicant and the other supervisory authorities 
concerned with a document setting out its reasoned decision referred to in paragraph (5). 

Applications forwarded to the appropriate regulator as relevant supervisory authority by 
group supervisor (Article 231)  

32.—(1) This regulation applies where the appropriate regulator is a relevant supervisory 
authority and has been forwarded a complete application for permission to calculate the 
consolidated group Solvency Capital Requirement and the Solvency Capital Requirements of 
insurance and reinsurance undertakings in the group on the basis of internal model by the group 
supervisor. 

(2) The appropriate regulator must work together, in full consultation with the group supervisor 
and the other supervisory authorities concerned to reach a decision within six months from the 
date on which the group supervisor received the completed application. 

(3) Where the group supervisor has taken a decision regarding the calculation of the group 
Solvency Capital Requirement and that of insurance and reinsurance undertakings in the group on 
the basis of an internal model, that decision shall be recognised as determinative and applied by 
the appropriate regulator. 

(4) Where the appropriate regulator imposes a capital add-on in accordance with the rules made 
by the appropriate regulator to implement Article 231(7) of the directive, the appropriate regulator 
shall explain any decision to both the insurance or reinsurance undertaking and the group 
supervisor. 

Group capital add-on (Article 232) 

33.Where the appropriate authority is the group supervisor, in determining whether the 
consolidated group Solvency Capital Requirement appropriately reflects the risk profile of the 
group, it shall pay particular attention to any case where the circumstances which would give rise 
to the appropriate regulator using its powers under section 55L and 55M of the Act to set a capital 
add-on at undertaking level, may arise at group level, in particular where: 

(a) a specific risk existing at group level would not be sufficiently covered by the standard 
formula or the internal model used, because it is difficult to quantify; 
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(b) a capital add-on to the Solvency Capital Requirement of the related insurance or 
reinsurance undertakings is imposed by the supervisory authorities concerned. 

Subsidiaries of an insurance or reinsurance undertaking:  Solvency Capital Requirement 
(Articles 237, 238, 239 and 240) 

34.—(1) Where— 
(a) an application is made for permission to be subject to the rules made for the purpose of  

implementing Articles 238 and 239 of the Directive, and 
(b) the appropriate regulator is one of the supervisory authorities concerned; 

it shall work together with the other supervisory authorities concerned and shall do everything 
within its power to reach a joint decision within three months from the date of receipt of the 
complete application by all the supervisory authorities within the college of supervisors as to 
whether or not to grant the permission sought and to determine the other terms and conditions, if 
any, to which the permission should be subject. 

(2) [Omnibus 2 changes to Article 237(3,4,5,6) 
(3) [Omnibus 2 changes to Article 238) 
(4) [Omnibus 2 changes to Article 239) 
(5) Where the appropriate regulator is the group supervisor it shall— 

(a) verify at least annually, on its own initiative, that the conditions referred to in the rules 
made for the purpose of implementing Articles 236(b),(c) and (d) continue to be complied 
with; and 

(b) perform such verification upon request from the supervisory authority concerned, where 
the latter has significant concerns related to the ongoing compliance with those 
conditions; and 

(c) require the parent undertaking to present a plan to restore compliance within an 
appropriate time where the verification performed has identified weaknesses; and 

(d) after consulting the college of supervisors, deem the rules made for the purpose of  
implementing Articles 236(b), (c) and (d) to be no longer complied with where it has 
determined that the plan referred to in sub-paragraph (c) is inefficient or not implemented 
within the agreed time frame; and 

(e) immediately inform the supervisory authority concerned where it has made a decision 
that the rules are no longer complied with under sub-paragraph (d).    

Supervision of risk concentration and intra-group transactions (Articles 244 and 245) 

35.—(1) With regards to the type of risks or intra-group transactions insurance and reinsurance 
undertakings in a particular group should be obliged to report, where— 

(a) the appropriate regulator is group supervisor it shall act in accordance with paragraph (2), 
subparagraphs (a) to (e) below; or 

(b) the appropriate regulator is consulted by the group supervisor as a supervisory authority 
concerned it shall act in accordance with paragraph (2), subparagraph (b) below. 

(2) In accordance with paragraph (1), the appropriate regulator shall— 
(a) consult the other supervisory authorities concerned and the group; and 
(b) take into account the specific group and risk management structure of the group; and 
(c) following consultation as provided for in subparagraph (a), identify the type of risks and 

intra-group transactions insurance and reinsurance undertakings in a particular group 
shall report; and 

(d) impose appropriate thresholds based on solvency capital requirements, technical 
provisions or both; and 
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(e) when reviewing the risk concentrations and intra-group transactions, monitor the possible 
risk of contagion in the group, the risk of a conflict of interests and the level or volume of 
risks. 

Supervision of system of governance (Article 246) 

36. Where the appropriate regulator is the group supervisor and has received a request from a 
participating insurance or reinsurance undertaking to undertake the own risk and solvency 
assessment at the level of the group and at the level of any subsidiary within the group at the same 
time and to produce a single document covering all such assessment, before exercising its power 
under section 55L or 55M of the Act it shall— 

(a) consult the members of the college of supervisors (as provided for in Article 248(3) of the 
directive; and 

(b) take into account their views or reservations. 

The group supervisor (Article 247(2)) 

37.—(1) Subject to regulation [38]— 
(i) the appropriate regulator shall be group supervisor where it is the supervisory 

authority where paragraph (2) applies; or 
(ii) where paragraph (2) applies to another supervisory authority, the appropriate 

regulator shall recognise that supervisor as the group supervisor. 
(2) The task of group supervisor shall be exercised— 

(a) by the supervisory authority which is competent for all insurance and reinsurance 
undertakings in a group; 

(b) where a group is headed by an insurance or reinsurance undertaking, by the supervisory 
authority which has authorised that undertaking; or 

(c) where the group is not headed by an insurance or reinsurance undertaking, by the 
supervisory authority— 
(i) which authorised the insurance or reinsurance undertaking, the parent of which is an 

insurance holding company; 
(ii) which authorised the undertaking or undertakings in the same EEA State as the 

insurance holding company where more than one insurance or reinsurance 
undertaking with a head office in the EEA States have as their parent the same 
insurance holding company which has a head office in an EEA State; 

(iii) which authorised the insurance or reinsurance undertaking with the largest balance 
sheet total where the group is headed by more than one insurance holding company 
with a head office in different EEA States and there is an insurance or reinsurance 
undertaking in each of those EEA States; 

(iv) which authorised the insurance or reinsurance undertaking with the largest balance 
sheet total where more than one insurance or reinsurance undertaking with a head 
office in the EEA States have as their parent the same insurance holding company 
and none of these undertakings has been authorised in the EEA State in which the 
insurance holding company has its head office;  

(v) which authorised the insurance or reinsurance undertaking with the largest balance 
sheet total where the group is a group without a parent undertaking, or in any 
circumstance not referred to in sub-paragraphs (i) – (iv),  
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Derogation from the rules determining the appropriate authority to be group supervisor 
(subject to O2) 

38.—(1) Where the appropriate regulator is a supervisor concerned and considers that a 
derogation from the criteria set out in regulation 37  which determine which authority should be 
group supervisor should be considered it shall— 

(a) no more than annually request a discussion with the other supervisory authorities 
concerned; and 

(b) do everything within its power to reach a joint decision on the choice of group supervisor 
within three months from the date of request; and 

(c) ensure that the group has an opportunity to state its opinion. 
(2) Where the appropriate regulator is a supervisory authority concerned and receives a request 

for a discussion from another supervisory authority concerned regarding a derogation from the 
criteria in regulation [37] which determines which authority should be group supervisor, it shall 
comply with sub-paragraphs (b and (c)) of paragraph (1) above. 

Cooperation and exchange of information between supervisory authorities (Article 249* O2) 

39.—(1) In this regulation ‘responsible authority’ means an authority responsible for the 
supervision of an individual insurance or reinsurance undertaking in a group. 

(2) Where the appropriate regulator is the group supervisor it shall cooperate closely with the 
responsible authorities, in particular in cases where an insurance or reinsurance undertaking 
encounters financial difficulties. 

(3)  Where the appropriate regulator is one of the responsible authorities it shall cooperate 
closely with the other responsible authorities in the group and the group supervisor, in particular in 
cases where an insurance or reinsurance undertaking encounters financial difficulties. 

(4) Where the appropriate regulator is the group supervisor or a responsible authority, it shall— 
(a) provide other authorities with such information so as to allow and facilitate the exercise 

of the supervisory tasks concerned under the directive; 
(b) communicate all relevant information to the other authorities without delay; and 
(c) call immediately for a meeting where— 

(i) it becomes aware of a significant breach of the Solvency Capital Requirement or a 
breach of the Minimum Capital Requirement of an individual insurance or 
reinsurance undertaking; 

(ii) it becomes aware of a significant breach of the Solvency Capital Requirement at 
group level calculated on the basis of consolidated data or the aggregated group 
Solvency Capital Requirement, in accordance with which ever calculation method is 
used pursuant to the rules made for the purpose of  implementing Title III, Chapter 
II, Section 1, subsection 4; or 

(iii) other exceptional circumstances are occurring or have occurred. 

Consultation between supervisory authorities (Article 250) 

40.—(1) Without prejudice to regulation [39] and the rules made for the purpose of 
implementing Article 248, the appropriate regulator shall, where a decision is of importance for 
the supervisory tasks of another supervisory authority, prior to taking any decision, consult the 
other supervisory authorities in the college of supervisors with regard to the following: 

(a) changes to the shareholder structure, organisational or management structure of insurance 
or reinsurance undertakings in a group, which require the approval or authorisation of 
supervisory authorities; and 

(b) major sanctions or exceptional measures taken by supervisory authorities, including the 
imposition of a capital add-on to the Solvency Capital Requirement under section 55L or 
55M of the Act and the imposition of any limitation on the use of an internal model for 
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the calculation of the Solvency Capital Requirement under the rules made for the purpose 
of implementing Title 1, Chapter VI, Section 4, Subsection 3. 

(2) Where sub-paragraph (1)(b) applies and the appropriate regulator is not the group supervisor, 
the group supervisor shall always be consulted. 

(3) Where the appropriate authority is considering a decision on information received from 
another supervisory authority, it shall consult the other supervisory authorities concerned before 
taking that decision. 

(4) Without prejudice to the rules made for the purpose of implementing Article 248 of the 
directive, the appropriate regulator may decide not to consult in cases of urgency or where such 
consultation may jeopardise the effectiveness of its decision.    

(5) Where paragraph (4) applies, the appropriate regulator shall, without delay, inform the other 
supervisory authorities concerned. 

Access to information (Article 251) 

41.Where the appropriate regulator is the group supervisor and needs information from an 
undertaking pursuant to rules made for the purpose of implementing Article 254(2) of the 
directive, but that information has already been given to another supervisory authority, the 
appropriate regulator shall contact that authority wherever possible to avoid duplication of 
reporting to the various authorities involved in supervision. 

Verification of equivalence (Article 260 * O2) 

42.—(1) Where — 
(a) insurance or reinsurance undertakings have a parent undertaking which is—  

(i) an insurance holding company with a head office outside the EEA; or  
(ii) a third country insurance or reinsurance undertaking;  and 

(b) the appropriate regulator would be the group supervisor if the criteria set out in regulation 
[37] were to be applied, and 

(c) the Commission has not concluded previously in respect of the equivalence of the third 
country concerned, 

the appropriate regulator shall, subject to paragraphs (3) and (4), verify whether the undertakings 
are subject to supervision by a third-country supervisory authority, which is equivalent to that 
provided for by rules made for the purpose of implementing Title III on the supervision at the 
level of the group of insurance or reinsurance undertakings referred to in the rules made for the 
purpose of implementing Article 213(2)(a) and (b) of the directive. 

(2) The verification shall be carried out at the request of the parent undertaking or of any of the 
insurance or reinsurance undertakings authorised in the EEA, or on its own initiative. 

(3) Before taking a decision, the appropriate regulator shall consult the other supervisory 
authorities and EIOPA. 

(4) Where the parent undertaking referred to in paragraph (1)(a)(i) and (ii) is itself a subsidiary 
of an insurance holding company having its head office outside the EEA or a third country 
insurance or reinsurance undertaking, paragraph (5) shall apply. 

(5) Where paragraph (4) applies and the appropriate regulator would be the group supervisor if 
the criteria set out in regulation 37 were to be applied, it shall explain its decision on equivalence 
to the group. 

Intragroup transactions [Article 265] 

43.—(1) [to follow] 
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PART 4 
[Amendments to secondary legislation] 

 
[Amendments to secondary legislation to follow] 

 

 

 

PART 5 
44.—(1) [review clause to follow] 

 
EXPLANATORY NOTE 

(This note is not part of the Order) 

[Explanatory note to follow] 
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