UNCLASSIFIED
Dear Sir or Madam,
Northumberland Credit Union Ltd. was founded in 2003. It has 400 members and approximately
£100,000 in members' savings and other assets. It serves people throughout the county of
Northumberland, but particularly in rural areas where credit union services are least likely to be
available. During the year ended September 2010, NCUL made 130 loans totalling £75,000.
NCUL is run largely by volunteers. We have no comment on macro regulatory issues but as directors
of a small credit union, we are concerned that the regulator should keep things simple and not expect
an unrealistic level of technical sophistication in credit unions such as our own.
No. 12. Relationship between the FSA and FCA
We welcome the prospect of a degree of continuity between the FSA and FCA.
No. 14. New powers with regard to misleading promotions
We look forward to the suppression of advertisements from firms that are neither credit unions nor
part of the credit union movement purporting to offer credit union loans.
No. 17. Co-ordinating the activities of the PRA and FCA
We would prefer it if the entire regulation of credit unions, including capital and liquidity requirements,
the receipt of reports and returns and the registration of approved persons, were carried out wholly by
the FCA.
If this is not acceptable, then we would ask that the existing distinction between small and large credit
unions be made use of, so that only large credit unions had to deal with two regulators.
No. 21. Approved Person regime
The FSA's present arrangements for approved persons work reasonably well. Once one has a basic
familiarity with their large and complicated website, one can find the right form with half a dozen
keystrokes. We particularly value the exemption of credit unions from having to use ONA.
We hope therefore that the FCA will continue the FSA's present system, and in particular will continue
to deal with all approved person applications as they relate to credit unions.
No. 23. Regulation of mutuals
We welcome the government's recognition that mutual societies should not be disadvantaged as a
result of regulatory processes designed primarily for the private sector.
Roger Hawkins,
Director and Compliance Officer, Northumberland Credit Union Ltd.,
on behalf of the Board

UNCLASSIFIED

NYSE Euronext’s Response to HM Treasury’s Consultation Document Entitled
“A New Approach to Financial Regulation: Building a Stronger System
(CM8012)”
1.

NYSE Euronext

1.1

NYSE Euronext is a leading global operator of financial markets and a provider of
innovative trading technologies. NYSE Euronext’s exchanges in Europe
(Amsterdam, Brussels, Lisbon, London and Paris) and the United States provide for
the trading of cash equities, bonds, futures, options, and other Exchange-traded
products. NYSE Liffe is the name of NYSE Euronext’s European derivatives
business and is the world’s second largest derivatives business by value of trading. It
includes LIFFE Administration and Management, which is a self-clearing Recognised
Investment Exchange pursuant to the Financial Services and Markets Act 2000
(“FSMA”).

2.

Executive Summary

2.1

NYSE Euronext welcomes the further opportunity provided by the current
consultation to comment on the Government’s plans to reform the system of financial
regulation in the UK. As was the case during the public consultation which HM
Treasury initiated on this issue in July last year (“the July Consultation”), NYSE
Euronext has focussed its comments on those aspects of the reforms which will have
a direct impact on markets and infrastructure.

2.2

First, NYSE Euronext welcomes the fact that the current consultation document (“the
February Consultation”) addresses a number of the major concerns which NYSE
Euronext highlighted in its response to the July Consultation1. These relate
specifically to the following issues:
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(a)

Recognised Body Regime: In response to the July Consultation, NYSE
Euronext argued strongly that the tailored regime for regulating exchanges
and clearing houses (collectively, “Recognised Bodies”) should be retained
as it acknowledges the unique position of the Recognised Bodies, for
example as front-line regulators rather than quasi-firms. NYSE Euronext is
pleased to see that the Government has responded to those concerns by
stating that the Recognised Body regime will be retained pending the
outcome of the MIFID review. NYSE Euronext does note, however, that the
February Consultation explains that the Government nonetheless intends to
propose some changes within the current Recognised Body regime. Section
3 of this paper provides NYSE Euronext’s comments on those proposed
changes.

(b)

Listing: In its response to the July Consultation NYSE Euronext advocated
the case for the UK Listing Authority (“UKLA”) being part of CPMA (now
renamed as the Financial Conduct Authority (“FCA”)), rather than it being
merged with the Financial Reporting Council (“FRC”) as originally
suggested by the Government. NYSE Euronext argued for the UKLA to be
within the FCA in order to maintain the synergies between primary and
secondary markets regulation. It is pleased to see that the February

NYSE Euronext response to CM7874, submitted to HM Treasury on 18 October 2010.
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Consultation confirms the statement which was included in the Government’s
summary response of November 2010, that the UKLA will indeed come
under the auspices of the FCA.
2.3

Secondly, the February Consultation acknowledges the other issues raised by NYSE
Euronext in its response to the July Consultation. These issues are as follows:
(a)

Wholesale Markets Regulation: it is essential to ensure that the proposed
conduct regulator, the FCA, is able – notwithstanding any retail investor
focus – to regulate conduct in wholesale financial markets in a manner which
reflects the needs of the professional users of those markets, recognising that
such needs often differ significantly from those of retail investors.

(b)

Co-ordination Among the New Regulators: the Bank of England and FCA
must avoid overlap and gaps in the regulatory oversight of trading, clearing
and settlement systems; and must ensure that the UK is represented
effectively in the crucial negotiations within ESMA which lie ahead.

2.4

The February Consultation suggests how the issues described in paragraph 2.3 could
be addressed and NYSE Euronext’s reactions to those suggestions are contained in
sections 5 and 6 of this paper.

2.5

Finally, section 7 of this paper requests further information about the remit and
composition of the proposed Markets Panel within the FCA.

3.

Recognised Body Regime

3.1

NYSE Euronext welcomes the Government’s decision not to proceed with any plans
to dismantle the tailored regime for regulating Recognised Bodies, albeit that it notes
that the Government’s final decision will depend on the outcome of the MIFID
review.

3.2

As the Government is aware, the regime for Recognised Bodies was established by
the Conservative Administration of the 1980s, through enactment of the Financial
Services Act 1986. It was carried forward, substantially unaltered, into FSMA. As
such, there has been over two decades of experience with the operation of the
Recognised Body regime. In NYSE Euronext’s view, that experience has
demonstrated the following:
(a)

The structure of the current regime is correct in recognising, and continuing
to recognise, the unique position of Recognised Bodies as front-line
regulators of the member firms which use their facilities. As such, the
Recognised Bodies are partners in regulation with the FSA (as they were with
the Securities and Investments Board before it). This has provided an
effective framework for the maintenance of fair and orderly markets.

(b)

The regime proved effective during the financial crisis. No Recognised Body
was in distress – or in receipt of government funding – during the period of
financial turmoil. On the contrary, the Recognised Bodies played an
important part in managing the consequences of the default of major financial
institutions, such as Lehman Brothers; and their markets continued to operate
effectively and in an orderly and transparent manner, whilst liquidity in many
other fora dried up.
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(c)

The legislative framework in most jurisdictions with major financial centres
distinguishes exchanges and clearing houses on the one hand from users of
their facilities (e.g. investment firms and banks) on the other, and subjects
them to appropriately tailored regulatory obligations. Subjecting exchanges
and clearing houses in the UK to a regime designed for investment firms and
banks would have run counter to those established international standards and
would have raised a question mark over the continued ability of UK-based
exchanges and clearing houses to provide their facilities to their many users
based outside the UK.

3.3

Whilst NYSE Euronext therefore welcomes the Government’s decision to retain the
Recognised Body regime, it also notes that the February Consultation states that the
Government is likely to propose a small number of “technical improvements” to the
regime (page 79 of the February Consultation refers). These include “simplifying the
procedure for issuing directions and allowing the FCA to impose penalties on an
RIE”. However, NYSE Euronext believes that far from being merely “technical”
changes, such changes could, depending upon how they are structured, radically alter
the nature of the cooperative relationship between Recognised Bodies and the
statutory regulator, whereby the statutory regulator and the Recognised Bodies are
currently partners in regulation, as described in paragraph 3.2 above.

3.4

Changing the nature of that relationship could prove to be counterproductive if it
were to undermine the ability of the statutory regulator and the Recognised Bodies to
work together effectively – making use of their respective knowledge, powers and
regulatory reach - in the interests of the efficacy of the regulatory system as a whole.
As such, and given the lack of detail on the proposed changes in the February
Consultation, NYSE Euronext would like to discuss them with HM Treasury. It will
also closely scrutinise any proposals involving them which are contained in the
Government’s forthcoming White Paper on regulatory reform.

4.

Listing

4.1

NYSE Euronext welcomes the Government’s decision to keep the UKLA within the
FCA, rather than removing it and merging it with the FRC. The UKLA has an
important role to play in the development of the London capital markets and, more
generally, in facilitating capital formation in a robust but efficient manner. As
explained in NYSE Euronext’s response to the July Consultation, NYSE Euronext
believes that the best way to ensure that UKLA continues to perform this role
effectively is for it to remain within the FCA, thus maintaining the existing synergies
between the regulation of primary and secondary markets.

5.

Wholesale Markets Regulation

5.1

In response to the July Consultation, concern was expressed by NYSE Euronext and
many other stakeholders that the regulation of conduct in the wholesale financial
markets would be the responsibility of a body which had been given the working title
of “Consumer Protection and Markets Authority” (emphasis added). NYSE
Euronext welcomes the fact that the original working title of the conduct regulator
has now been replaced by the more neutral title of “Financial Conduct Authority”.
The new title represents better the Government’s stated intention that “as a regulator,
the role of the FCA should not be confused with that of consumer advocate
organisations, which themselves have a vital and distinct role to play. The FCA will
be an entirely impartial regulator from whom firms and consumers can expect fair
treatment” (paragraph 4.9, page 60 of the February Consultation refers).
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5.2

In the July Consultation, the Government proposed that, in recognition of the
differences between retail financial services and wholesale financial markets,
responsibility for all market conduct regulation – including the oversight of
exchanges - will be located within an operationally distinct division (i.e. the “markets
division”) of the conduct regulator.

5.3

In its response, NYSE Euronext noted that it is important that these distinctions are
drawn clearly, not just in relation to the operational organisation of the FCA, but also
in the legislation which underpins it and in its governance structure, rules, guidance
and supervisory processes. Each of these must be appropriately calibrated in order to
ensure that the FCA undertakes the appropriate form and style of regulatory oversight
for the type of business concerned, rather than having a perspective solely focussed
on the interests (notwithstanding their worthiness) of the provision of retail-oriented
services.

5.4

NYSE Euronext therefore welcomes the fact that the February Consultation further
endorses this approach by stating that “the FCA will also contain a strong markets
regulation function, responsible for ensuring high standards of wholesale conduct by
financial services firms (including imposing disciplinary measures against those
found to have committed market abuse) and for regulating the listing process,
recognised investment exchanges and other trading platforms. These responsibilities,
which have to date been performed effectively by the relevant specialist functions
within the FSA, will be largely transferred intact across to the new FCA...the
objectives and functions of the FCA will be defined in a way that allows wholesale
and markets regulation to be carried out as a core part of the FCA’s regulatory
approach, with the flexibility required to ensure that the specialist requirements of
these markets are appropriately reflected and recognised” (paragraph 4.10, pages 6061 of the February Consultation refers).

6.

Co-ordination Among the New Regulators

6.1

As NYSE Euronext noted in its response to the July Consultation, the Government
proposes to make the FCA responsible for regulating exchanges and other trading
platforms and the Bank of England responsible for overseeing clearing houses and
settlement systems. NYSE Euronext understands the underlying rationale for a
bifurcated approach of this nature. However, it notes that trading, clearing and
settlement cannot each be regulated in complete isolation as they are each a link in
the same business chain. Activity in one link can and does have an impact on activity
in the others.

6.2

For example, in the case of on-exchange derivatives markets, like NYSE Liffe’s,
where contracts are held open for months if not years, regulation of the market must
encapsulate both trading activity (i.e. the flow of transactions on a daily basis) and
open positions (i.e. the stock of outstanding transactions). Trading takes place on the
regulated market, while resultant positions are held with the clearing house. Such
positions can and do have an impact on future activity on the market and issues
concerning them are, in many cases, the key factors which must be managed actively
in respect of the maintenance of contract and market integrity. The legitimate interest
that the FCA should have in relevant areas of post-trade activity must therefore be
explicitly acknowledged in its remit and responsibilities.

6.3

Any regulatory structure involving more than one agency is potentially prone to a
lack of coordination and the resultant development of overlap or gaps in regulatory
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oversight. NYSE Euronext would therefore urge the Government to ensure that an
operational framework is put into place which will enable the Bank of England and
the FCA to operate in a coordinated fashion in the interests of minimising the costs
and promoting the effectiveness of the regulatory system.
6.4

In the February Consultation, the Government states that the FCA and PRA will have
a general duty to coordinate their activities, in addition to specific requirements such
as an obligation to prepare a Memorandum of Understanding between them. Whilst
these initiatives are welcome, they should also extend to the Bank of England,
because it is the Bank itself, rather than its subsidiary, the PRA, which will regulate
clearing houses and, for the reasons explained in paragraphs 6.1 to 6.3 above, it will
need to coordinate effectively with the FCA.

6.5

Moreover, in situations in which a regulated entity has more than one regulator in the
UK it would seem inadequate simply to rely upon a general duty of coordination
among the regulators. Where dual regulation will apply – i.e. in relation to
prudentially significant firms and self-clearing Recognised Investment Exchanges –
NYSE Euronext believes that the relevant regulators should have a duty to devise
specific protocols for the oversight of the entity in question in order to minimise both
regulatory gaps and duplication.

6.6

Furthermore, the Government has announced that the FCA will represent the UK on
all matters within the European Securities and Markets Authority (“ESMA”).
However, unlike the remit of the FCA, ESMA’s remit will not be confined to conduct
regulation, but will also include prudential regulation. Indeed, one of ESMA’s first
tasks will be to develop binding technical standards which will underpin the
European Market Infrastructure Regulation (“EMIR”). EMIR will, amongst other
things, promulgate standards for central counterparties, which at national level within
the UK will be an area of regulation led by the Bank of England rather than the FCA.
As such, in its response to the July Consultation NYSE Euronext expressed a concern
as to how key aspects of clearing and other areas of prudential regulation can be
effectively handled, in the ESMA context, by a body which does not have primary
responsibility for such matters at national level.

6.7

The Government has acknowledged this issue in the February Consultation and has
proposed that where the FCA is required to handle such issues in an ESMA context, it
will be accompanied at the relevant ESMA meetings by a non-voting representative
of the authority which has responsibility for them in a domestic UK context, i.e. the
Bank of England in relation to clearing. The February Consultation document also
explains that “the PRA and FCA will work closely together to ensure that the other
regulator is kept fully informed of any matters due to be discussed in EU bodies that
fall into their sphere of responsibility. This should mean, for example, that if a
conduct-related issue is discussed in the EBA, the PRA should seek the FCA’s views
in advance, invite the FCA to attend the meeting as a non-voting observer and take
the FCA’s views into account in any vote” (paragraph 7.24, page 110 of the February
Consultation refers). It is vital that these intentions are given practical effect and that
they are also extended to the Bank of England.

7.

User Panels

7.1

Paragraph 4.39 of the February Consultation states that the Government will
“legislate for Practitioner, Smaller Business Practitioner, Markets and Consumer
Panels for the FCA”. With the exception of the Markets Panel, these arrangements
carry forward those which are currently in place for the FSA. As the Markets Panel is
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new, and as the February Consultation does not provide any further information about
it, NYSE Euronext would appreciate the opportunity to discuss with HM Treasury the
proposed remit and composition of the Markets Panel and its relationship with the
other panels.
8.

Next Steps

8.1

NYSE Euronext would welcome the opportunity to discuss further the contents of its
response to the February Consultation with HM Treasury, the Bank of England and
the FSA and it looks forward to considering the Government’s forthcoming White
Paper, including a draft Bill for pre-legislative scrutiny.

14 April 2011
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