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Subject of this
consultation

The introduction of a tax-transparent fund vehicle in the UK.

Scope of this consultation

This consultation covers the statutory instrument through which a tax
transparent fund will be legislated for in the UK, the regulatory
implications and the treatment by HMRC of the vehicle.

Who should read this

HM Treasury would like to hear from businesses, investors,
representative bodies and others interested in UK contractual schemes.

Duration

The consultation will run from 10 January 2012 to 19 March 2012.

Enquiries

For general enquiries regarding this consultation please contact
Jonathan Gee at HM Treasury on 020 7270 6275, or
jonathan.gee@hmtreasury.gsi.gov.uk.

How to respond

Please send responses to:
Contractual Scheme Consultation
Financial Regulation and Markets
HM Treasury
1 Horse Guards Road
SW1A 2HQ
E-mail: taxtransparentfund@hmtreasury.gsi.gov.uk

Additional ways to be
involved

Please indicate whether you are willing to discuss these issues with HM
Treasury. HM Treasury will consider meeting interested parties to discuss
issues raised during this consultation. The timing, format and venue of
these meetings will be informed by expressions of interest received.

After the consultation

A response document will be published. Responses will influence any
legislative changes taken forward. The intention is to introduce
legislation in the Summer 2012.

Getting to this stage

Budget 2011 announced that the Government will legislate to introduce
a tax transparent fund vehicle from 2012.
The Government has proactively engaged with industry and other
interested parties since this announcement, to prepare for this formal
consultation, through a series of workshops on tax, legal and
commercial aspects of the vehicle.
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Introduction

1.1 The Government announced its intention in Budget 2011 to introduce a new, regulated,
tax-transparent fund vehicle (the “contractual scheme”) primarily to facilitate the setting up of
pooled “Master Funds” under the Undertakings for Collective Investments in Transferable
Securities IV Directive 1 (UCITS IV). Legislation allowing for the authorisation of such contractual
schemes is intended to come into force next summer and will be effected through amendments
made to regulatory legislation and consequential changes to tax legislation via Finance Bill 2012
and subsequent regulations. The aim of this consultation is to gather views and evidence on the
costs and benefits of the contractual scheme, likely take up by industry and the tax and legal
arrangements needed for the new fund vehicle to be deployed effectively.
1.2 A contractual scheme is a collective investment scheme that is taken to be tax transparent
under which income and gains accrue to the investors directly as they arise. It is envisaged that
there will be two contractual scheme types: the co-ownership scheme and the partnership
scheme. The contractual scheme is not a legal entity and is broadly transparent for tax purposes.
1.3 The main objective of introducing contractual schemes is to ensure that the UK is able to
compete to win an appropriate share of European pooled funds as UK domiciled funds and to
consolidate the UK’s position as the largest asset management centre in Europe.
1.4 Contractual schemes are expected to be attractive vehicles for UCITS funds to pool their
investments cross-border in these UCITS IV Master Funds. In addition it is expected that other
investors, such as pension funds and life companies, will also find contractual schemes
attractive. Asset pooling provides economies of scale, reducing costs and potentially enhancing
returns due to greater ability to diversify investments.
1.5 The tax status of the contractual scheme is of critical importance. The vehicle itself is not a
taxable entity and suffers no tax directly. Tax transparency means that, for direct tax purposes,
investors are treated as if they had invested directly in the underlying assets and are subject to tax
accordingly. The scheme itself is not subject to corporation tax, income tax or capital gains tax.
1.6 This consultation document explains the background to the Government’s proposals, the
structure of the vehicles, the required regulatory and tax legislation and sets out the expected
benefits of introducing the contractual schemes. Comments are invited on the proposals and
draft regulations by 19 March 2012. Comments will help to inform the final shape of the
proposals and the related legislation. The FSA will carry out a separate consultation on proposed
rule changes to the FSA handbook in spring 2012.
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Directive 2009/65/EC of the European Parliament and of the Council on the coordination of laws, regulations and administrative provisions relating to
undertakings for collective investment in transferable securities.
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Why are we introducing
UK contractual schemes?

2.1 This chapter explains the background to the proposals and the main drivers for change at
this time. This chapter also seeks comments on the regulatory impact assessment, which is
provided in Annex C, and the extent to which the likely benefits and costs have been
appropriately assessed.

UCITS IV – the driver for change
2.2 The greatest part of collective investment management activity in European fund assets is
performed through undertakings for collective investment in transferable securities (UCITS).
These schemes comprise approximately €6 trillion of the €8 trillion European assets market 1. This
activity is governed by an EU directive transposed in the UK through domestic implementing
regulations that amend the Financial Services and Markets Act 2000 (FSMA) as well as the OEIC
Regulations and FSA rules.
2.3 The UCITS IV directive, which was implemented in July 2011, introduces the ability for UCITS
funds to establish master-feeder arrangements. The advantages of asset pooling in this way
relate to economies of scale achieved by the pooled fund in relation to inter alia, management
fees, transaction costs, fund administration and investment diversification. However in order for
a so called “master-feeder” structure to be attractive to investors on a cross-border basis the
master fund needs to be a tax-transparent vehicle. As FSMA does not provide for the
authorisation of tax-transparent collective investment schemes, it is currently not possible to
have a tax-transparent UCITS master fund domiciled in the UK.
2.4 The measures outlined in this paper would allow for the authorisation of UK domiciled
schemes established by contract and governed by the terms of a deed between the operator of
the scheme and a depositary under which investing participants take a share by way of
subscriptions. Such a ‘contractual scheme’ may take one of two forms: a co-ownership scheme
or a limited partnership. These contractual schemes will be tax-transparent for UK tax purposes
and will be capable of being used as UCITS vehicles, although it is not expected that this will be
their exclusive application. The fund structure is explained in more detail in Chapter 3.

Benefits of UK domicile
2.5 The UK continues to be the largest single asset management centre in Europe. Net assets
under management were valued at €3,783 billion as at December 2009 representing a market
share of over 30% of the approximately €12 trillion of global assets that are managed in Europe.
However, as a domicile the UK faces sustained competitive challenge. As at December 2010, UK
authorised investment funds had a net asset value of €794 billion, representing only a 10%
share of the approximate €8 trillion of investment funds under management in Europe of which
approximately €6 trillion are UCITS funds1.
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Source: IMA Annual Survey 2010-2011
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2.6 Assets under management in the UK for overseas-domiciled funds already exceed those for
UK-domiciled funds, accounting for an estimated 52% of total investment funds assets 2
2.7 The European asset management industry is also facing significant regulatory change. The
Alternative Investment Funds Managers Directive (AIFMD) and the Solvency II Directive will
change the regulatory landscape for the UK asset management industry. Allowing for the
possibility of UK authorised Tax Transparent Funds (TTFs), especially as similar vehicles are
already available to the asset management industry in other EU jurisdictions, is important to
ensure that the UK asset management industry can compete on a level playing-field.
2.8 The introduction of contractual funds is therefore intended to maintain and improve the
competitiveness of the UK as a domicile of choice for investors. The legislative approach is
explained in Chapter 3 and the tax implications of contractual funds are set out in greater detail
in Chapter 4.
2.9 The importance of fund domicile was highlighted in a joint report by the IMA and KPMG in
2007 3. It stated that there is “a strong link between the domicile of Funds and the location of
administration activity and other support functions”. Examples of the types of activity typically
linked to the domicile of the fund include:
1

Transfer agency / investor servicing

2

Fund accounting

3

Depositary services

4

Audit services

5

Legal services

2.10 The study concluded that the equivalent of approximately 20 basis points of funds under
management was spent on services in the country of domicile. There is therefore a potentially
significant benefit to UK employment and corporate profits of retaining and attracting funds
within the UK domicile. An estimate of the implications of this over a ten year period is included
in the attached draft impact assessment.
2.11 The choice of the UK as a fund domicile for a greater share of European assets would also
have the effect of reinforcing the UK’s reputation as a ‘pro-business’ international financial centre.
Box 2.A: Questions 1 & 2

How important is it to the UK fund management industry to have a UK TTF option available
and do you agree that an increase in funds domiciled in the UK will lead to further economic
activity in the UK?
Do you agree that introducing a TTF would positively reinforce the UK’s reputation as a
financial centre?
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2

Source: IMA Annual Survey 2010-11

3

www.investmentfunds.org.uk/assets/files/research/20080124jointimakpmgreport.pdf

Benefits to investors
Asset pooling
2.12 Additional benefits are likely to accrue to investors that pool assets. These benefits are
currently available in the UK through opaque authorised funds which are not tax transparent, or
through more complex unauthorised limited partnerships. Investors can access suitable taxtransparent asset pooling vehicles in other EU member states. The aim of the Government’s
proposal is to allow investors to achieve these benefits without having to invest in a fund that is
domiciled outside of the UK. The benefits of asset pooling for investors will include:
1

Reduced management fees – achieved through the attractiveness to investment
managers of asset pools that are larger in scale;

2

Greater investment diversity – a larger pool of assets can be diversified across a
wider range of investments;

3

Enhanced returns – larger transaction sizes will deliver lower average transaction
costs;

4

Reduced administration costs – by pooling many funds into a single master fund
the associated administrative burden is likely to be reduced.

2.13 Therefore, given the availability of transparent vehicles in other EU jurisdictions, if assets
currently invested in UK domiciled funds would benefit from further pooling then these assets
could be transferred to a suitable tax-transparent master fund. In the absence of a UK TTF such
master funds would necessarily be domiciled outside of the UK. Additionally, new investments
that sought to utilise pooling structures would be established in similarly suitable tax-transparent
vehicles outside the UK.
2.14 As explained in Chapter 3 Contractual Scheme Regulations will allow the FSA to authorise
contractual schemes which are tax transparent as authorised collective investment schemes.
Whilst the primary use of these authorised TTFs is expected to be marketing of cross-border
UCITS schemes they may also have application as either non-UCITS retail schemes (NURS) or,
more probably, as Qualified Investor Schemes (QIS). For example, companies with multiple funds
that cannot be merged for contractual reasons but effectively pursue the same strategies may
benefit from pooling into a TTF.
Box 2.B: Questions 3 to 6

What are the additional benefits of asset pooling for investors and investment managers?
What levels of saving are achievable through asset pooling?
Do you believe that you or your clients would be able to benefit from an asset pooling
scheme? If so what quantum of assets would you consider pooling? Would you consider
investing in an asset pooling vehicle domiciled outside of the UK?
What, if any, are the reasons that a UK domiciled TTF would be preferable to a non-UK
domiciled TTF?
Would you or your client be likely to transfer assets that are currently invested in
unauthorised funds, AUTs or OEICs into a TTF authorised as a NURS or QIS rather than a
UCITS scheme? If so what quantum of assets would be transferred?
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Transparency
2.15 As explained in Chapter 4, certain institutional investors with tax-exempt status (e.g.
pension funds and charities) may benefit from the creation of a TTF as it may reduce tax drag
compared with investments into opaque non-exempt funds that may not be able to reclaim tax
withheld by overseas tax jurisdictions. For example, exempt pension funds currently investing in
these types of opaque funds would benefit from moving to the new TTF vehicle as their tax
treatment would revert to the intended treatment for tax-exempt investors. For UK investors into
a TTF this would provide the benefit of the UK’s extensive double-taxation treaty network,
preserving the ability to claim any favourable tax treatment (e.g. for pension funds) they may be
entitled to for direct investment. It is also the case that the introduction of a TTF may create
opportunities for fund-managers to market their funds to tax exempt investors that were averse
to investing indirectly due to this tax drag. This may provide opportunities for such investors to
access a broader range of investments.

Costs associated with the introduction of a UK contractual scheme
2.16 The legislation introduced to enable the authorisation of a UK TTF would not oblige any
market participant to incur any involuntary costs.
2.17 Investment firms that chose to operate a TTF scheme would incur transitional costs relating
to the set-up of the structure and on-going administration costs in relation to the scheme. An
estimate of these costs is included in the attached draft impact assessment.
Box 2.C: Questions 7 to 10

Do you agree that, as set out in this consultation document, there would be no mandatory
cost imposed on any UK businesses by the proposed legislation?
Do you agree that businesses that wished to utilise the opportunity provided by the
legislation (either to set up and operate or access a TTF) would be able to reliably assess the
cost:benefit equation for their organisation?
Do you agree that assumptions set out in the annexed draft impact assessment are
reasonable? If not, for what reason and how should the assumption be adjusted?
Do you agree that micro-businesses should be able to utilise the contractual scheme as
operators and therefore not be exempted from the scope of the legislation?
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Contractual Scheme
Regulations

3.1 This chapter explains the proposed legislation enabling contractual schemes to be
established and authorised by the FSA. It sets out the main aspects of the legal structure of coownership and partnership schemes and raises questions for consultation.

Legislative approach
3.2 The Government proposes to lay draft affirmative regulations under section 2(2)(b) of the
European Communities Act 1972. The draft statutory instrument is attached as Annex A and is
entitled the Collective Investment in Transferable Securities (Contractual Scheme) Regulations
2012 (the “Contractual Scheme Regulations”).
3.3 The Contractual Scheme Regulations will exercise the right conferred by article 1.3 of the
UCITS IV directive to set up undertakings for collective investment in transferable securities
constituted in accordance with contract law (as common investment schemes managed by
management companies). The intention is to lay the instrument before Parliament in time for
coming into force, subject to approval, in summer 2012.
3.4 The UK implemented the UCITS IV directive by regulations under section 2(2) of the
European Communities Act 1972, which came into force on 1 July 2011 1. The regulations
amended UK legislation, particularly FSMA and the OEIC Regulations 2. The directive has also
been implemented by means of rules made by the Financial Services Authority.
3.5 Chapter VIII of UCITS IV makes provision for UCITS funds to establish master-feeder
arrangements. A master UCITS is a UCITS which (i) has among its unit-holders at least one
feeder UCITS; (ii) is not itself a feeder UCITS; and (iii) does not hold units of a feeder UCITS. A
feeder UCITS is a UCITS which invests at least 85% of its assets in units of the master UCITS. If
the master UCITS has at least two feeder UCITS as unit-holders, the master UCITS may raise
capital from the public. As tax transparent schemes, contractual schemes are likely to provide
attractive alternative structures for master-feeder UCITS.
3.6 The Contractual Scheme Regulations make provision for two types of contractual scheme:
the co-ownership scheme and the partnership scheme. In a co-ownership scheme the
participants own the assets beneficially as tenants in common (in Scotland, the assets are the
common property of the participants). The scheme is not legally separate from the participants,
so that assets are acquired, managed and disposed of directly on their behalf by the manager,
while the depositary holds legal title as a custodian. A partnership scheme is a limited
partnership under the Limited Partnerships Act 1907.
3.7 Annex A explains that an authorised collective investment scheme, whether it is an
authorised unit trust (“AUT”) or an open ended investment company (“OEIC”), may be set up as
a UCITS, a non-UCITS retail scheme (“NURS”) or a qualified investor scheme (“QIS”), and may
accordingly be subject to different rules about promotion to the public. An authorised

1

The Undertakings for Collective Investment in Transferable Securities Regulations 2011 (S.I. 2011/1613)

2

The Open Ended Investment Companies Regulations 2001 (S.I. 2001/1228)
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contractual scheme, whether it is a co-ownership scheme or a partnership scheme, will similarly
be available for NURS and QIS as well as UCITS.
3.8 UCITS schemes account for more than 75% of the total net assets of collective investment
schemes in the EU, and the contractual scheme is being introduced as a new vehicle for UCITS,
for both stand-alone schemes and for setting up master-feeder UCITS. At the same time it is
important to avoid creating a distinct regime for UCITS. The advantages offered by the
contractual scheme must be available for all investment strategies that may be pursued by an
authorised collective investment scheme (i.e. for NURS and QIS as well as UCITS). This is essential
in the interests of uniformity of treatment for tax and regulation for these three scheme types
(as opposed to uniform treatment for different scheme structures) to avoid distorting the market
in collective investments.

The regulations
3.9 Part 2 (regulation 2) of the Contractual Scheme Regulations amends FSMA, mainly by
inserting new provisions in Part 17 of the Act (collective investment schemes). Section 235A is
inserted to define the new types of scheme and who is responsible for operating them.
3.10 Other amendments, including provisions inserted as Chapter 3A of Part 17 (authorised
contractual schemes), ensure that an authorised contractual scheme will be regulated in much
the same way as an authorised unit trust scheme (for example, in relation to restrictions on
promotion (section 238); information for feeder UCITS about matters relating to the master
fund (section 261B); authorisation (new sections 261C to 261F); FSA rules (new sections 261H
and 261I); and alterations, revocation of authorisation, FSA intervention and winding up (new
sections 261O to 261Z3)).
3.11 Part 3 (regulations 3 and 4) makes provision for authorised contractual schemes by
modifying other primary legislation: the Limited Partnerships Act 1907 and the Corporation Tax
Act 2010.
3.12 Part 4 (regulations 5 to 9) of the Contractual Scheme Regulations makes provision for
authorised contractual schemes by amending relevant secondary legislation.
3.13 Part 5 (regulation 10) of the Contractual Scheme Regulations makes provision for the
review of regulations 2 to 9.

The contractual scheme – co-ownership
3.14 Regulation 2(4) inserts section 235A of FSMA to define a “contractual scheme” as a “coownership scheme” or a “partnership scheme”.
3.15 New FSMA section 235A(2), (3) and (4) defines the co-ownership scheme. New Chapter 3A
mostly applies without distinction to both kinds of contractual scheme which have been
authorised for the purposes of Part 17 of FSMA. But sections 261L to 261N and 261Z4 and
261Z5 apply only to co-ownership schemes.

Co-ownership scheme – conditions
3.16 A co-ownership scheme is a collective investment scheme, which meets specified conditions
(collective investment scheme is defined in section 235 of FSMA). The conditions are in new
FSMA section 235A(3). One of the conditions is that the arrangements constituting the scheme
are to be set out in a deed and provision is made about the required contents of the deed.
3.17 The other conditions are that a co-ownership scheme does not constitute a body
corporate, a partnership or a limited partnership; and that the scheme property is held by a
depositary and is beneficially owned by the participants as tenants in common. This means that
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the participants’ interests or units in the scheme are shares in undivided property (i.e. no one
can lay claim to particular assets) but are distinct from one another. The legal position is the
same throughout the UK, but whereas in England, Wales and Northern Ireland assets held in
this way are held by tenants in common, in Scotland they are called “common property”. Legal
title to the property is vested in the depositary.
3.18 The deed that constitutes a co-ownership scheme is made between the operator and the
depositary. The scheme must be authorised before participants (investors) are able to acquire
any interest in it, and they will be free to redeem their units at any time, subject to a direction
from the FSA requiring the issue and redemption of units to cease. Participants will acquire
rights by subscribing to units rather than by executing the deed. The deed must make provision
for the issue and redemption of units and must prohibit the transfer of units except where
transfer is permitted by FSA rules. Consideration will be given to the circumstances under which
transfer might be permitted.
3.19 The deed must authorise the operator to acquire, manage and dispose of property for the
purposes of the scheme and to enter into contracts for or in connection with the acquisition or
disposal of property. As the participants own the assets, subject to the custodianship of the
depositary, they have rights and liabilities under a contract made to acquire an asset or divest
them of asset ownership. Contracts made within the scope of the operator’s authority are
binding on the participants.
3.20 As the authority given to the operator to bind the participants in contract includes
authority to enter into contracts in connection with the acquisition or disposal of property, it is
important to ensure that this fits industry practice. For example, fees payable for printing
documents for an investment or for specialist advice in relation to investments of a particular
description would be payable by the operator directly out of scheme property (and not out of
the fees payable to the operator under the contractual scheme deed) on the basis that they were
in connection with investment of property or the disposal of investments. This means that the
operator is responsible as principal for contracts relating to the management of the scheme that
cannot properly be regarded as connected with the acquisition or disposal of property.
3.21 The depositary holds legal title to the assets and exercises the regulatory functions of a
depositary. The operator is responsible for decisions and contracts made for the management
and investment of the participants’ assets. Under the terms of the co-ownership scheme deed
the depositary and the operator accept fiduciary duties which are compatible with co-ownership
of the assets (as opposed to a purely monetary share in a trust fund) by the participants.
Box 3.A: Questions 11 to 14

Do you agree that the conditions laid down in new FSMA section 235A(3) are appropriate
for a scheme which has no legal personality distinct from the participants, who collectively
own the pooled property?
Do you agree that the prohibition on transfers of units in a co-ownership scheme should be
qualified by contractual scheme rules made by the FSA? If you do, under what circumstances
ought a unit-holder to be permitted to transfer units?
Are the respective rights of operator, depositary, participants and third parties in line with
what is required for the commercial operation of such a scheme?
Does the scope of the operator’s authority to enter into contracts for participants fit the
practice of the industry for meeting the operator’s costs?
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Co-ownership scheme – participants’ liability
3.22 It is important to ensure that the deed defines clearly the scope of the operator’s authority
to enter into contracts in the course of managing the scheme. The deed must not give the
operator any authority to enter into contracts binding on the participants unless they are for or
in connection with the acquisition or disposal of scheme property. Having given the operator
proper scope to contract for the participants, it is necessary to make provision to deal with the
risk that losses and liabilities might stem from authorised contracts.
3.23 New FSMA section 261M provides that the liability of participants in a co-ownership
scheme in relation to debts arising from or in connection with the acquisition or disposal of
scheme property is limited to the value of their units. It is important to ensure that such liability
can arise only from the exercise of the operator’s contractual authority. New FSMA section 261L
provides that a person who proposes to enter into an authorised contract is deemed to have
actual knowledge of the scope of that authority.
3.24 The intended effect of these provisions is that if a transaction is unauthorised, most
probably because it falls outside approved investment policy, it will not be binding on the
participants and the consequences for the investee and the operator will be determined under
the general law. It is considered that this strikes the right balance of risk between participants
and third parties, because the scope of the operator’s authority is a matter of public knowledge,
and the participants do not exercise control over the management of the property.
3.25 On the other hand, if a contract is authorised, the contract is binding on the participants
and the investee or counter-party should not shoulder the risk of a challenge to the operator’s
authority based on a claim that an investor has no power to own a part of the investment. New
FSMA section 261L provides that the validity of an authorised contract shall not be called into
question on the ground that a participant lacks capacity to authorise the contract.
Box 3.B: Question 15

Do the provisions for the protection for participants and counterparties ensure that the
balance of risk between them is fair and proportionate given the level of knowledge and
expertise on each side?

Co-ownership schemes – insolvency
3.26 There is a risk that liability under an authorised contract could result in loss of such
magnitude that the value of the scheme property is wiped out. As the value of the scheme
property fixes the liability of the participants, it is necessary to make provision for insolvent
winding up. New FSMA sections 261Z4 and 261Z5 amend the Insolvency Act 1986 and the
Insolvency (Northern Ireland) Order 1989 to provide that an insolvent scheme shall be wound up
as an unregistered company.
3.27 While a co-ownership scheme is not a legal entity or partnership, it is to be treated for the
purpose of winding up by the court as an unregistered company within the meaning given to
that expression by section 220 of the Insolvency Act 1986 (Article 184 of the Order). Parts 4 & 5
of that Act (Parts 5 and 6 of the Order) are applied with modifications to an insolvent
co-ownership scheme.
3.28 The 1989 Order applies to an unregistered company which has a principal place of
business in Northern Ireland (which must be deemed to be the registered office if the company
also has a principal place of business in England, Wales or Scotland).
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3.29 The modifications in sections 261Z4 and 261Z5 are the same. Section 223 of the 1986 Act
(Article 187 of the Order) is omitted on the basis that a third party could erroneously institute
proceedings against a member (participant) of the scheme for a debt owed by the participants
collectively to the third party. No individual member nor the members collectively may be sued
for the scheme's debts by virtue of new FSMA section 261L(2), but the modification ensures that
the proceedings, while invalid, would not trigger winding up by the court.
3.30 The modification of section 129 of the 1986 Act (Article 109 of the Order) concerns the
deemed date of commencement of winding up. It takes account of winding up by direction of
the FSA or following the appointment of a person by the court. Part 4 of the 1986 Act (Part 5 of
the Order) is modified in general terms to provide that a reference to a director or officer of the
company includes a reference to the operator and the depositary of a co-ownership scheme.
3.31 Provision is made for umbrella schemes (see below). A sub-scheme of an umbrella scheme
can be wound up independently and the winding up of the whole scheme would involve
winding up each sub-scheme as though it were a separately authorised scheme.
Box 3.C: Questions 16 and 17

Do you agree that the most appropriate way for a co-ownership scheme to be wound up by
the court in the case of insolvency is winding-up as an unregistered company?
Do you agree with the way in which Parts 4 & 5 of the Insolvency Act 1986 and Parts 5 & 6
of the Insolvency (Northern Ireland) Order 1989 have been modified for this purpose?

Co-ownership schemes – umbrella funds
3.32 Authorised unit trusts and open-ended investment companies may be constituted as
umbrella schemes, under which sub-funds are set up and operated for different purposes by the
trustee and manager or by the company and its ACD. This allows a single scheme to be
authorised with flexibility to cover different investment strategies and scope for extending
investment activity by setting up new sub-funds without independent authorisation.
3.33 HM Treasury has set out to make provision in the Regulations to offer the same advantages
in the case of the co-ownership scheme. To facilitate the authorisation of sub-schemes of a single
tax transparent umbrella co-ownership scheme, regulation 2(9) inserts a new FSMA section 261N
(Pooling in relation to separate parts of the property). Sections 261L to 261N form a sub-part of
new Chapter 3A which makes provision about the contracts and liabilities of participants in coownership schemes. This consultation seeks input from stakeholders as to the draft provision for
umbrella schemes, and seeks views on the need for additional or different provision.
3.34 Note that no provision is contemplated for the authorisation of partnership schemes as
umbrella schemes (see paragraphs 3.52 & 3.53).
3.35 In view of the importance of ensuring that sub-schemes of any collective investment
scheme are segregated (for the reasons set out below), statutory provision is needed for the
authorisation, operation and regulation of umbrella schemes. The principal measures include: (i)
provision for single authorisation of a scheme with sub-schemes; (ii) regulation of umbrella
schemes and its sub-schemes by the FSA; and (iii) segregation of sub-schemes (while allowing
for free exchangeability of units between them).
3.36 It is anticipated that umbrella schemes would be subject broadly to the same tax and
regulatory treatment laid down for co-ownership schemes which are not umbrella schemes. This
means that sub-schemes would be treated as individual schemes for tax purposes. Also, if the
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umbrella scheme is to qualify as a single collective investment scheme, it is necessary to meet the
requirement in section 235(4) of FSMA that units must be exchangeable between sub-schemes.
3.37 As the property of a co-ownership scheme is beneficially owned by all its participants, a
single co-ownership scheme can only exist as an umbrella scheme if its sub-schemes are
segregated, so that the property of each sub-scheme is beneficially owned by the participants in
the sub-scheme. Segregation means that the operator is authorised to invest for the participants
in a given sub-scheme rather than for the scheme as a whole, without preventing contracts for
scheme management that do not amount to the investment of the sub-scheme property. It also
means that the participants in each sub-scheme and their property are ring-fenced with respect
to liability and winding-up.
3.38 It is important to ensure that a sub-scheme can be wound up without requiring the
scheme as a whole to be wound up, and in the case of winding up by the court, that the same
provisions apply (winding up as an unregistered company) in relation to the sub-scheme as
would apply in relation to the winding up of a co-ownership scheme that was not an umbrella
scheme. New FSMA section 261N(9) allows the FSA to direct the winding up of a sub-scheme.
New FSAM section 261Z4(8) provides for the winding up of sub-schemes by the court (for
schemes established in Northern Ireland equivalent provision for the winding up of sub-schemes
by the court is in section 261Z5(8)).
3.39 There are understood to be sound commercial reasons for wanting the option of setting up
umbrella schemes, and given that sub-schemes are commonly set up for non-UK tax transparent
funds (as well as for UK opaque funds), the legislation aims to achieve effective segregation of
sub-schemes within a framework that allows for single authorisation, regulation of the umbrella
scheme and its sub-schemes by the FSA, and free exchangeability of units between sub-schemes.
Responses will inform a final view on the shape of the provision required to achieve this aim,
particularly to ensure that it gives all necessary protection for investors and is compatible with
other provision made for co-ownership schemes.
Box 3.D: Questions 18 to 20

How important commercially is it that there is provision to facilitate the authorisation of coownership umbrella schemes? How far do the draft provisions meet commercial
requirements?
Does new FSMA section 261N and corresponding provision for winding up by the court
achieve effective segregation of sub-schemes within a framework that allows authorisation
and regulation of the umbrella scheme, regulation of sub-schemes and free exchangeability
of units between sub-schemes?
Are there any obstacles not addressed in this paper to the proposal to authorise coownership schemes as a vehicle for collective investment under Part 17 of FSMA 2000? If
there are, how significant are they and how would you suggest addressing them?

The contractual scheme – limited partnership
3.40 New section 235A(5), (6) and (7) of FSMA defines the partnership scheme. New Chapter
3A applies to partnership schemes which have been authorised for the purposes of Part 17 of
FSMA (with the exception of sections 261L to 261N and sections 261Z4 and 261Z5, which apply
only to co-ownership schemes). Regulation 3 of the Regulations inserts a new section 18 into
the Limited Partnerships Act 1907 in order to modify some of the provisions of that Act as they
have effect in relation to partnership schemes.
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Partnership scheme – conditions
3.41 A partnership scheme is a limited partnership under the Limited Partnerships Act 1907.
Every limited partnership must be registered under that Act, and the certificate of registration is
conclusive evidence that a limited partnership came into existence of the date of registration.
3.42 A partnership scheme is a collective investment scheme, which meets several conditions.
One of the conditions is that the limited partnership is formed by deed. Another is that the
limited partnership is formed with only one general partner (and only ever has one general
partner), who will be the operator of the scheme. In the interests of clarity of management
responsibility, it is important to ensure that a single person authorised under FSMA to manage a
collective investment scheme should have the functions and liabilities of the manager and
general partner.
3.43 The general partner may, of course, delegate management functions, but the appointment
of a fund manager would not affect the contractual responsibilities of the general partner under
the contractual scheme deed (the deed forming the limited partnership) or its regulatory
responsibilities under FSMA or other legislation. By the time of authorisation, the general partner
will be a person who meets all regulatory requirements.
3.44 The contractual scheme deed must provide that if an authorisation order is made by the
FSA under new section 261D of FSMA, the scheme property will be partnership property held by
the depositary, the limited partners (apart from the depositary – see paragraph 3.46) will be the
participants in the scheme, and units will be issued in exchange for a contribution to the
partnership.
3.45 By virtue of section 4 of the Limited Partnerships Act 1907 (as modified by the
Regulations), the liability of the participants in a partnership scheme for the debts and
obligations of the scheme is limited to the value of their units.
3.46 As the limited partnership must be formed and registered before an application for
authorisation can be made, the partnership must have a limited partner before authorisation. At
that time, the partnership will have no participants. Consequently, some other person must be
the limited partner. HM Treasury proposes that this person should be the person appointed to
be the depositary after authorisation. Of course, the proposed depositary, who becomes the
scheme depositary on authorisation, may not always be the depositary. It is proposed that the
depositary (whoever it is) must be a limited partner.
Box 3.E: Questions 21 to 24

How far is the legal framework for a limited partnership, having regard to the respective
roles of general partner, limited partners (participants) and depositary, suitable for the
commercial operation of a collective investment fund?
Do you agree that a limited partnership would provide a suitable vehicle for open-ended
collective investment? How do you see this working in relation to the subscription for units
by investors?
Are there any obstacles not addressed in this paper to the formation of a limited partnership
as a vehicle for collective investment under Part 17 of FSMA 2000? If there are, how
significant are they and how would you suggest addressing them?
Do you agree that the depositary should be a limited partner?
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Partnership scheme – modification of the Limited Partnership Act 1907
3.47 A partnership scheme, once authorised for the purposes of Part 17 of FSMA, will be
governed by the general law of partnerships, which is based on the law of contract, by the
provisions of the Limited Partnerships Act 1907, by Part 17 of FSMA and by contractual scheme
rules made by the FSA. Regulation 3 of the Regulations amends and modifies the 1907 Act in
relation to partnership schemes to ensure that a partnership scheme can be formed under the
Limited Partnerships Act 1907 in a way that makes it suitable for effective operation as an
authorised collective investment scheme.
3.48 Section 4(3) of the 1907 Act prevents a limited partner from drawing out or receiving back
any part of its contribution to the partnership, and provides that if it does so it shall be liable for
the partnership’s debts and obligations up to the amount drawn out or received back. Provision
substituted for section 4(3) enables participants to redeem units in the scheme without retaining
liability for any debts of the partnership, and limits the liability of participants who hold units
when debts fall to be discharged to the value of their units.
3.49 Section 6(5) of the 1907 Act allows a limited partner, with the consent of the general
partners, to assign its partnership share. This is modified to prohibit the assignment of
partnership shares (the transfer of units) except where assignment is permitted by FSA rules.
Consideration will be given to the circumstances under which assignment might be permitted.
This is in line with provision made for the transfer of units in relation to co-ownership schemes.
3.50 Section 6 is also modified so that no agreement between the partners may alter provision
which allows the assignment of limited partners’ shares, allows the introduction of new limited
partners without the consent of existing ones, and disentitles a limited partner from dissolving
the partnership by notice.
3.51 Other modifications made by new section 18 of the 1907 Act concern the depositary.
Section 4 is modified to provide that the limited partner who is the depositary does not make a
contribution to the partnership. Section 6 is modified to ensure that the depositary does not
infringe the requirement that a limited partner shall not take part in the management of the
partnership business. While the general partner (the operator) is intended to be wholly
responsible for managing the scheme, the depositary is not a sleeping partner and has a distinct
business role that could be regarded as participation in managing the business for the purposes
of the 1907 Act.
3.52 Finally, section 18 modifies section 9 of the 1907 Act so that it is not necessary to register
with the registrar of limited partnerships any changes in the identity of the limited partners of a
partnership scheme or the sums that limited partners contribute to the scheme.
Box 3.F: Questions 25 to 27

Do you agree that regulation 3 makes appropriate provision for the amendment and
modification of the Limited Partnerships Act 1907?
Do you agree that the prohibition on transfers of units in a partnership scheme should be
qualified by contractual scheme rules made by the FSA? If you do, under what circumstances
ought a unit-holder to be permitted to transfer units?
Does the Act need to be amended or modified in any other respect in relation to a
partnership scheme?
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Partnership scheme – umbrella schemes
3.53 HM Treasury takes the view that there is unlikely to be significant commercial demand for
authorisation of partnership schemes as umbrella schemes. In view of the importance of
ensuring that sub-schemes of any collective investment scheme are segregated, the regulations
would have to make further, complicated provision to facilitate the authorisation of such
schemes. Segregation would be essential to ensure that participants had limited liability at the
level of the sub-scheme rather than in relation to the authorised scheme as a whole, and to
avoid the risk of contagion between sub-schemes on winding up.
3.54 Consequently, the Regulations exclude the option of authorising partnership schemes with
sub-schemes. This is achieved by providing that one of the conditions to be met by a partnership
scheme is that the limited partnership deed does not provide for such pooling as is mentioned in
section 235(3)(a) in relation to separate parts of the property.
Box 3.G: Question 28

Do you agree that there is no commercial need for umbrella partnership schemes and that in
view of the complications that could arise from the authorisation of such schemes, legislative
provision should exclude the option of establishing partnership schemes with sub-schemes?
(See new FSMA section 235A(6)(c))
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4

Tax Treatment

Introduction
4.1 Contractual schemes will be fiscally transparent. Fiscal transparency means that, for direct
tax purposes, investors are treated as if they had invested directly in the underlying assets and
are subject to tax accordingly. The scheme itself is not subject to corporation tax, income tax or
capital gains tax.
4.2 If assets liable to UK stamp taxes are acquired by the scheme for the benefit of its
participants then there will be a charge to the relevant stamp tax which will be paid directly by
the operator on behalf of the scheme participants. There will be no charge to tax under
Schedule 19 of the Finance Act 1999 and consideration will be given to further reliefs from
stamp taxes in certain circumstances deemed necessary (see 4.18 below).
4.3 It is intended that authorised contractual schemes will be for “special investment funds” for
VAT purposes. This means that charges made by the operator for its management services will
be exempt from VAT.

Tax treatment of investors in contractual schemes
UK resident investors
4.4 Income arising to a contractual scheme will be treated as arising directly to the investor and
the UK investor will be taxable on that income as it arises.
4.5 This tax transparency means that the investors will require detailed information about the
source and timing of their share of the income arising to the scheme in order to meet their
income or corporation tax obligations. It is recognised that the management costs of providing
this information may make direct investment in transparent schemes uneconomic for most
individual investors and for smaller corporate investors. However, retail investors are likely to
have interest in these schemes indirectly through holdings in feeder funds that may be
structured as AUTs or OEICs.

UK resident investors – treatment of capital gains
4.6 The fiscal transparency of contractual schemes would mean that, in the absence of tax
legislation providing otherwise, the investor must ‘look through’ the fund for capital gains
purposes in the same way as for income.
4.7 In the case of a co-ownership scheme it is intended to amend the rules for tax on capital
gains, so that the asset held by the investor is treated as being their interest in the co-ownership
scheme and not their share of the underlying assets. This means that a capital gain or loss may
be realised on disposal of that interest. A capital gain or loss will not be attributable to the
investor when a disposal is made by the scheme nor when the investors’ precise share of a
scheme asset increases or decreases through the contraction or expansion of the scheme. This
treatment is consistent with the treatment of similar funds based outside of the UK.
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4.8 It is not intended to make similar provision for partnership schemes. This means that in such
a scheme the asset held by the investor will be their share of underlying assets and any alteration
in those assets (such as a disposal of an asset by the scheme) may give rise to a capital gain or
loss. This is consistent with the current UK tax treatment of limited partnerships.

Insurance companies
4.9 It is proposed to amend Section 212 of TCGA so that a holding of an insurance company in
a co-ownership scheme will be included within that section, with the result that the company is
deemed to dispose of and to reacquire the holding annually as is already the case with holdings
of insurance companies in other authorised funds and offshore funds. The net chargeable gain
arising from section 212 deemed disposals is spread over seven years.

Investors not resident in the UK
4.10 Non-resident investors will be treated for UK tax purposes as receiving income from the
underlying source as it arises. In most cases this means that they will not be taxable in the UK on
that income. Except as indicated in the paragraph below no UK tax will be withheld from any
accumulations or distributions of the fund.
4.11 An exception to that is in any case where the income arises from real property situated in
the UK, in which case a non-resident is liable to UK income tax on the income. The manager of
the scheme must deduct income tax at the basic rate and account to HMRC for that tax.
4.12 The liability of non-resident investors in their own country of residence will be determined
by the tax laws of that country.

Tax withheld by other jurisdictions
4.13 As a contractual scheme will be fiscally transparent, will not have any legal personality, and
will not be a taxable person, neither the fund nor its managers acting on its behalf will be able
to assert any rights under a UK tax treaty.
4.14 In any case where withholding tax is levied by the source state on any income or gains
arising then it will be for the investor to consider whether any double taxation agreements
between the investor’s state of residence and the source state for the income enable reclaim of
any withholding tax or set off of that tax against taxation in the investor’s home state and to
make any appropriate claims.
4.15 Certain institutional investors with tax-exempt status (e.g. pension funds and charities) may
benefit from the introduction of the contractual scheme as it may reduce tax drag compared
with investments into opaque non-exempt funds. The tax drag is the foreign withholding tax
that an opaque and non-exempt fund would suffer before making distributions back to the taxexempt investor. It has been demonstrated that investment funds structured in this inefficient
manner over the past ten years would potentially have cumulatively foregone 5.8% of gains to
overseas tax authorities as a proportion of the initial investment. Exempt funds currently
investing in these types of opaque funds would benefit from moving to the contractual scheme.
It is also the case that the introduction of the contractual scheme may create opportunities for
fund-managers to market these schemes to tax exempt investors that were averse to investing
indirectly due to this tax drag. This may provide opportunities for such investors to access a
broader range of investments.
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Box 4.A: Questions 29 and 30

To what extend do tax-exempt investors give up the benefit of their tax-exempt status by
investing in non-exempt opaque funds?
As a tax exempt investor, would you consider investing through a transparent fund that
achieved limited tax-drag? If so, what would be the driver of the decision (e.g. access to
expertise in relation to an unfamiliar territory)?

Setting up a new contractual scheme – some tax implications
4.16 In certain circumstances setting up a new contractual scheme by seeding it with existing
assets may give rise to tax liabilities being crystallised for the existing holder of those assets. This
would however not be the case for UK authorised schemes wishing to transfer assets ‘up’ to a
newly created transparent master fund as the authorised scheme will itself be exempt from
corporation tax on chargeable gains.
4.17 Where assets are held by the long term fund of an insurance company then it is proposed
that there will be a relief where assets are used to ‘seed’ a co-ownership scheme such that any
latent chargeable gain in those assets falls into charge under section 212 TCGA and not
immediately on transfer to the fund.
4.18 In light of the objective of ensuring that the UK can compete as a fund domicile for tax
transparent funds, it is also proposed to provide relief from stamp duty and Stamp Duty Reserve
Tax (SDRT) in certain circumstances:
1

The acquisition by a contractual fund of securities in exchange for issuing units in
itself;

2

the acquisition by a contractual scheme of securities where the fund can and does
only have charitable investors.

4.19 Consideration will also be given to the appropriate stamp duty and SDRT treatment of
specific circumstances that may be identified as part of the consultation process – in particular,
relating to umbrella schemes and where it is determined that transfer of units should be
permitted by FSA rules. TTFs will be outside the charge to SDRT under Schedule 19 to the
Finance Act 1999.
4.20 It is important that the stamp taxes regime for contractual schemes is not subject to abuse
as this might ultimately undermine their legitimate use. The stamp taxes reliefs will therefore be
subject to an anti-abuse rule. This is likely to be in the form of a tax avoidance purpose test but
we would be interested in views on the best way of protecting the reliefs, taking into account
the competitiveness of the scheme and the effectiveness of the protection.
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Box 4.B: Questions 31 to 36

Do you agree that a co-ownership scheme may properly be regarded as tax transparent – i.e.
that profits and income arising from the acquisition, holding, management and disposal of
scheme property should not be chargeable to corporation tax as profits of the scheme, and
investors in the scheme will be liable to tax on their share of the fund’s income and on
capital gains on disposal of their interest in the scheme?
Given that UK partnerships are already widely understood to be tax transparent, would you
expect them to offer any tax benefits to investors that differ from those expected to be
derived from investment in co-ownership schemes?
Do you consider that a UK contractual scheme would have tax advantages or disadvantages
when compared with tax transparent funds established outside the UK?
Do you consider that the reliefs outlined (“Setting up a new contractual scheme”) are
necessary and also sufficient to enable and encourage contractual schemes to be set up?
Taking into account the TTF design, including the proposed umbrella structure and issues of
transferability, in what other circumstances might relief/exemption be appropriate?
We would be interested in views on what the best way of protecting the reliefs, taking into
account the effectiveness of the protection and competitiveness of the fund.
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5

Updating FSA rules for
contractual schemes

Introduction
5.1 The Regulatory framework for authorised investment funds (AIF) is set out in FSMA and the
OEIC Regulations 2001, further supported by the FSA Handbook.

Structure of funds
5.2 Currently authorised collective investment schemes can be structured as AUTs or OEICs
depending on whether the fund is set up as a trust or a body corporate. FSMA will now allow
for authorised collective investment schemes to take the form of contractual schemes as either a
co-ownership scheme or partnership scheme.
5.3 All authorised collective investment schemes (whichever legal form they take) will fall into
one of the three categories of authorised funds defined by the FSA: UCITS, NURS or QIS.
Consequently, contractual schemes may be established as UCITS, NURS or QIS.

COLL rules
5.4 The FSA handbook contains a number of different parts. The most pertinent for the
operation of collective investment schemes is the COLL sourcebook which contains rules on
matters including:
1

Fund constitution;

2

Relations with and rights of investors (e.g. when changes to the funds are
proposed);

3

Qualitative and quantitative controls on funds’ investment powers

4

Fund valuation, pricing, and dealing; and

5

Powers and responsibilities of funds’ managers and depositaries.

5.5 Subject to consideration of a number of contractual scheme specific requirements, it is
envisaged that the COLL sourcebook would apply in its entirety to contractual schemes wherever
possible, i.e. treating contractual schemes in the same way as AUTs or OEICs. The contractual
scheme regulation will enable the FSA to legislate accordingly to accommodate these tax
transparent vehicles in COLL. Please note that the FSA will carry out a separate consultation on
its proposed rule changes in spring 2012.
5.6 Discussions with industry groups have highlighted some areas of the COLL rules that may
need to be amended for a contractual scheme. For example, the winding up rules in Chapter 7,
the appointment and replacement of the authorised fund manager and depositary (see COLL
6.5), title and registers (see COLL 6.4) and the instrument constituting the scheme (see COLL 3.2).

Other FSA rules
5.7 The other parts of the FSA Handbook cover issues including systems and controls, prudential
requirements and conduct of business requirements. Frequently they reflect the requirements of
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various European Directives (including UCITS IV). Because these provisions are aimed at the
manager or depositary of the fund rather than the fund itself, many of them may already apply
when an FSA authorised firm is involved with a contractual scheme.
Box 5.A: Questions 37 and 38

Are there any areas of the COLL rules and / or guidance where it would be inappropriate to
treat contractual schemes in the same way as AUTs and OEICs? If so, which areas and why?
Are there any specific additional requirements needed in COLL to deal with the specificities
of contractual schemes?
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6

Consultation Process

How to respond
6.1 This document provides details on the proposed introduction of a tax transparent fund
vehicle in the UK through the introduction of Contractual Scheme Regulations. Responses to the
consultation should be sent by 19 March 2012.
By e-mail to taxtransparentfund@hmtreasury.gsi.gov.uk
By post to Contractual Scheme Consultation, Financial Regulation and Markets, HM Treasury, 1
Horse Guards Road, London SW1A 2HQ
Please be aware that all responses may be shared with the Financial Services Authority.
6.2 All responses will be acknowledged, but it will not be possible to give substantive replies to
individual representations.
6.3 When responding please say if you are a business, individual or representative body. In the
case of representative bodies please provide information on the number and nature of people or
businesses you represent.

Confidentiality
6.4 Information provided in response to this consultation, including personal information, may
be published or disclosed in accordance with the access to information regimes. These are
primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and
the Environmental Information Regulations 2004.
6.5 If you want the information that you provide to be treated as confidential, please be aware
that, under FOIA, there is a statutory Code of Practice with which public authorities must comply
and which deals with, amongst other things, obligations of confidence. In view of this it would
be helpful if you could explain to us why you regard the information you have provided as
confidential. If we receive a request for disclosure of the information we will take full account of
your explanation, but we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT system will not, of
itself, be regarded as binding on HM Treasury or the Financial Services Authority.
6.6 HM Treasury and the Financial Services Authority will process your personal data in
accordance with the DPA and in the majority of circumstances this will mean that your personal
data will not be disclosed to third parties.
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A

Authorised Funds

A.1 The types of collective investment scheme that may be promoted to the public under section
238 of FSMA (restrictions on promotion) are: an authorised unit trust scheme (“AUT”); a scheme
constituted by an authorised open-ended investment company (“OEIC”); and a recognised
scheme, which includes collective investment schemes constituted in another EEA State that
satisfy requirements prescribed under other provisions of FSMA.
A.2 An authorised collective investment scheme, whether it is an AUT or an OEIC, may take on
one of the following types of authorised fund and may accordingly be subject to different rules
about promotion to the public:
1

Undertaking for Collective Investment in Transferable Securities (UCITS):

A UCITS scheme must meet the criteria and requirements laid down in the UCITS IV
Directive and COLL. The Directive has been implemented by the Undertakings for
Collective Investment in Transferable Securities Regulations 2011 (S.I. 2011/1613).
A UCITS is the only type of authorised collective investment scheme that, once
authorised in one European member state, may market its units in any member state of
the EU or EEA. The UCITS IV directive ensures that there is consistent regulation of such
schemes throughout the EU.
2

Non-UCITS Retail Scheme (NURS):

A NURS is a scheme that may be promoted to retail investors, but does not fall within
the scope of the UCITS directive. Consequently a NURS will not benefit from the crossborder passporting rights conferred by the UCITS directive on a UCITS scheme.
A NURS has investment and borrowing powers that permit investment in assets
restricted or prohibited by the UCITS IV directive (including real estate, gold and certain
funds of funds).
3

Qualified Investor Scheme (QIS):

A QIS is open to investment only by “qualified investors” for example corporations,
institutions and sophisticated individuals who can reasonably be expected to understand
the risks involved in a wider range of investments and investment strategies.
A QIS has wide investment and borrowing powers, which are constrained to some
extent by Chapter 8 of COLL. The breadth of permissible investment is proportionate to
the competence of its permitted investors to understand the scheme strategy and
appreciate the risks involved.
A.3 Chapter VIII of UCITS IV introduces the ability for UCITS funds to establish master-feeder
arrangements. A master UCITS is defined as: a UCITS which has among its unitholders at least
one feed UCITS, is not itself a feeder UCITS and does not hold units of a feeder UCITS. If the
master UCITS has at least two feeder UCITS as unitholders (which invest at least 85% of their
assets in units of the master UCITS) the master UCITS has the choice as to whether or not to
raise capital from the public.

27

B

Regulations

B.1 The following pages contain the draft statutory instruments for The Collective Investment in
Transferable Securities (Contractual Scheme) Regulations 2012.
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Draft Regulations laid before Parliament under paragraph 2 of Schedule 2 to the European
Communities Act 1972, for approval by resolution of each House of Parliament.

DRAFT STATUTORY INSTRUMENTS

2012 No. 000
FINANCIAL SERVICES AND MARKETS
The Collective Investment in Transferable Securities
(Contractual Scheme) Regulations 2012
Made

-

-

-

-

***

Coming into force -

-

***

The Treasury are a government department designated(a) for the purposes of section 2(2) of the
European Communities Act 1972(b) in relation to collective investment in transferable securities
and other liquid assets, and to measures relating to investment firms and the provision of
investment services.
The Treasury make the following Regulations in exercise of the powers conferred on them under
section 2(2) of the European Communities Act 1972.
A draft of these Regulations has been laid before and approved by a resolution of each House of
Parliament in accordance with paragraph 2 of Schedule 2 to the European Communities Act 1972.

PART 1
CITATION AND COMMENCEMENT
1. These Regulations may be cited as the Collective Investment in Transferable Securities
(Contractual Scheme) Regulations 2012, and come into force on [ ] 2012.

PART 2
AMENDMENTS TO THE FINANCIAL SERVICES AND MARKETS ACT 2000
Amendments to the Financial Services and Markets Act 2000
2.—(1) The Financial Services and Markets Act 2000(c) is amended as follows.
(a) S.I. 1993/2661; S.I. 2002/2840.
(b) 1972 c.68. Section 2(2) was amended by section 27(1)(a) of the Legislative and Regulatory Reform Act 2006 (c.51) and the
European Union (Amendment) Act 2008 (c.7), Schedule, Part 1. Paragraph 1A of Schedule 2 was inserted by section 28 of
the Legislative and Regulatory Reform Act 2006 and amended by the European Union (Amendment) Act 2008, Schedule,
Part 1.
(c) 2000 c.8.

(2) In section 140 (restriction on managers of certain collective investment schemes)—
(a) in subsection (1)(a), after paragraph (a) omit “or” and insert—
“(aa) the operator of an authorised contractual scheme, or”; and
(b) after subsection (2) insert—
“(2A) In this section “authorised contractual scheme” and “the operator” in relation to
such a scheme have the same meaning as in section 237.”.
(3) In section 148 (modification or waiver of rules), in subsection (2)(b), for “or section 248
(scheme particulars rules)” substitute “, section 248 (scheme particulars rules), section 261H
(contractual scheme rules) or section 261I (contractual scheme particulars rules)”.
(4) After section 235 (collective investment schemes) insert—
“235A.—Contractual schemes
(1) In this Part “contractual scheme” means—
(a) a co-ownership scheme; or
(b) a partnership scheme.
(2) A “co-ownership scheme” is a collective investment scheme which satisfies the
conditions in subsection (3).
(3) The conditions are—
(a) that the arrangements constituting the collective investment scheme are
contractual;
(b) that they are set out in a deed that is entered into between the operator and the
depositary and meets the requirements of subsection (4);
(c) that the scheme does not constitute a body corporate, a partnership or a limited
partnership; and
(d) that the property subject to the scheme—
(i) is held by a depositary; and
(ii) is beneficially owned by the participants as tenants in common (or, in
Scotland, is the common property of the participants).
(4) The deed—
(a) must make provision for the issue and redemption of units;
(b) must prohibit the transfer of units, except where transfer is permitted by
contractual scheme rules;
(c) must authorise the operator—
(i) to acquire, manage and dispose of property for the purposes of the scheme;
and
(ii) for the purposes of, or in connection with, any acquisition or disposal of
property, to enter into contracts which are binding on the participants;
(d) subject to that, must not authorise the operator to enter into contracts; and
(e) must specify the conditions under which the operator and depositary are required
to wind up the scheme.
(5) A “partnership scheme” is a collective investment scheme which satisfies the
conditions in subsection (6).
(6) The conditions are—
(a) that the scheme is a limited partnership;
(b) that the limited partnership—
(a) Section 140(1) was substituted by S.I. 2003/2066.
(b) Section 148(2) was substituted by S.I. 2007/1973.
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(i) is formed by deed;
(ii) at any time has only one general partner; and
(iii) on formation, has only one limited partner, who is the proposed depositary;
(c) that the deed does not provide for such pooling as is mentioned in section
235(3)(a) in relation to separate parts of the property; and
(d) that the deed provides that if an authorisation order is made in respect of the
limited partnership under section 261D—
(i) the partnership property subject to the scheme is to be held by a depositary;
(ii) the depositary must be a limited partner;
(iii) every other limited partner is to be a participant in the scheme; and
(iv) units are to be issued to participants in exchange for a contribution to the
partnership.
(7) In this section “general partner”, “limited partner” and “limited partnership” have the
same meaning as in the Limited Partnerships Act 1907.
(8) In this Part “contractual scheme deed” means—
(a) in relation to a co-ownership scheme, the deed referred to in subsection (3)(b); and
(b) in relation to a partnership scheme, the deed forming the limited partnership.”.
(5) In section 237 (other definitions)—
(a) in subsection (1), at the end insert “, except that it does not include a contractual scheme”;
(b) in subsection (2), in the definition of “the operator”(a), after paragraph (a) insert—
“(aa) in relation to a co-ownership scheme, means the person who is responsible under
the terms of the contractual scheme deed for the management of the scheme and
the property subject to the scheme;
(ab) in relation to a partnership scheme, means the general partner;”; and
(c) in subsection (3)—
(i) after the definition of “an authorised unit trust scheme” insert—
““an authorised contractual scheme” means a contractual scheme which is authorised
for the purposes of this Act by an authorisation order in force under section 261D;”;
and
(ii) in the definition of “UK UCITS”(b), after “which is a feeder UCITS of an authorised
unit trust scheme” insert “, an authorised contractual scheme”.
(6) In section 238 (restrictions on promotion), in subsection (4), after paragraph (a) insert “(aa)
an authorised contractual scheme;”.
(7) In section 249 (disqualification of auditor for breach of trust scheme rules), in subsection (1),
after “unit trust scheme” insert “, authorised contractual scheme”.
(8) In section 261B(c) (information for feeder UCITS), in subsection (1), after “feeder UCITS
of an authorised unit trust scheme” insert “, an authorised contractual scheme”.
(9) After section 261B insert—

(a) This definition was substituted by S.I. 2011/1613.
(b) This definition was inserted by S.I. 2011/1613.
(c) Section 261B was inserted by S.I. 2011/1613.
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“CHAPTER 3A
AUTHORISED CONTRACTUAL SCHEMES
Applications for authorisation
261C.—Applications for authorisation of contractual schemes
(1) Any application for an order declaring a contractual scheme to be an authorised
contractual scheme must be made to the Authority by the operator and depositary, or
proposed operator and depositary, of the scheme.
(2) The application—
(a) must be made in such manner as the Authority may direct;
(b) must state the corporate name and registered or principal office of the depositary or
proposed depositary; and
(c) in the case of a partnership scheme, must be accompanied by a copy of the
certificate of registration as a limited partnership under the Limited Partnerships
Act 1907 certified in accordance with section 16(2) of that Act.
(3) At any time after receiving an application and before determining it, the Authority
may require the applicant to provide it with such further information as it reasonably
considers necessary to enable it to determine the application.
(4) Different directions may be given, and different requirements imposed, in relation to
different applications.
(5) The Authority may require an applicant to present information which it is required to
give under this section in such form, or to verify it in such a way, as the Authority may
direct.
261D.—Authorisation orders
(1) If, on an application under section 261C in respect of a contractual scheme, the
Authority—
(a) is satisfied that the scheme complies with the requirements set out in this section,
(b) is satisfied that the scheme complies with the requirements of the contractual
scheme rules, and
(c) has been provided with a copy of the contractual scheme deed and a certificate
signed by a solicitor to the effect that it complies with such of the requirements of
this section or those rules as relate to its contents,
the Authority may make an order declaring the scheme to be an authorised contractual
scheme.
(2) If the Authority makes an order under subsection (1), it must give written notice of the
order to the applicant.
(3) In this Chapter “authorisation order” means an order under subsection (1).
(4) The operator and the depositary must be persons who are independent of each other.
(5) The operator and the depositary must each be a body corporate incorporated in the
United Kingdom or another EEA State, and the affairs of each must be administered in the
country in which it is incorporated.
(6) The depositary must have a place of business in the United Kingdom, and the operator
must have a place of business in the United Kingdom or in another EEA State.
(7) If the operator is incorporated in another EEA State, the scheme must not be one
which satisfies the requirements prescribed for the purposes of section 264.
(8) The operator and the depositary must each be an authorised person, and the operator
must have permission to act as operator and the depositary must have permission to act as
depositary.
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(9) The operator must be a fit and proper person to manage the scheme to which the
application relates.
(10) The name of the scheme must not be undesirable or misleading.
(11) The purposes of the scheme must be reasonably capable of being successfully carried
into effect.
(12) The participants must be entitled to have their units redeemed in accordance with the
contractual scheme deed at a price—
(a) related to the net value of the property to which the units relate; and
(b) determined in accordance with the contractual scheme deed.
261E.—Determination of applications
(1) Subject to subsection (2), an application under section 261C must be determined by
the Authority before the end of the period of six months beginning with the date on which it
receives the completed application.
(2) An application under section 261C for authorisation of a contractual scheme which is
a UCITS must be determined by the Authority before the end of two months beginning with
the date on which it receives the application.
(3) The Authority may determine an incomplete application if it considers it appropriate
to do so; and it must in any event determine such an application within twelve months
beginning with the date on which it first receives the application.
(4) The applicants may withdraw their application, by giving the Authority written notice,
at any time before the Authority determines it.
Applications refused
261F.—Procedure when refusing an application
(1) If the Authority proposes to refuse an application made under section 261C, it must
give the applicant a warning notice.
(2) If the Authority decides to refuse the application—
(a) it must give the applicant a decision notice; and
(b) the applicant may refer the matter to the Tribunal.
Certificates
261G.—Certificates
(1) If the operator of a contractual scheme which complies with the conditions necessary
for it to enjoy the rights conferred by any relevant EU instrument so requests, the Authority
may issue a certificate to the effect that the scheme complies with those conditions.
(2) Such a certificate may be issued on the making of an authorisation order in respect of
the scheme or at any subsequent time.
Rules
261H.—Contractual scheme rules
(1) The Authority may by rules (“contractual scheme rules”) make in relation to
authorised contractual schemes provision corresponding to that which may be made under
section 247 in relation to authorised unit trust schemes.
(2) For the purposes of subsection (1), section 247 is to be read with the following
modifications—
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(a) a reference to trust scheme rules is to be read as a reference to contractual scheme
rules;
(b) a reference to authorised unit trust schemes is to be read as a reference to
authorised contractual schemes;
(c) a reference to the manager is to be read as a reference to the operator;
(d) a reference to the trustee is to be read as a reference to the depositary; and
(e) a reference to the trust deed is to be read as a reference to the contractual scheme
deed.
(3) The Treasury’s power by order under section 247(5) to modify the Authority’s power
to make trust scheme rules shall also be exercisable in relation to the Authority’s power to
make contractual scheme rules.
(4) For the purposes of subsection (3), section 247(5) is to be read as if the reference to
authorised unit trust schemes were a reference to authorised contractual schemes.
261I.—Contractual scheme particulars rules
(1) The Authority may by rules “contractual scheme particulars rules” make in relation to
authorised contractual schemes provision corresponding to that which may be made under
section 248 in relation to authorised unit trust schemes.
(2) For the purposes of subsection (1), section 248 is to be read with the following
modifications—
(a) a reference to scheme particulars rules is to be read as a reference to contractual
scheme particulars rules;
(b) a reference to scheme particulars is to be read as a reference to contractual scheme
particulars; and
(c) a reference to the manager of an authorised unit trust scheme is to be read as a
reference to the operator of an authorised contractual scheme.
261J.—Disqualification of auditor for breach of contractual scheme rules
(1) If it appears to the Authority that an auditor has failed to comply with a duty imposed
on the auditor by contractual scheme rules, it may disqualify the auditor from being the
auditor for any authorised unit trust scheme, authorised contractual scheme or authorised
open-ended investment company.
(2) Subsections (2) to (5) of section 345 have effect in relation to disqualification under
subsection (1) as they have effect in relation to disqualification under subsection (1) of that
section.
261K.—Modification or waiver of rules
(1) In this section “rules” means—
(a) contractual scheme rules; or
(b) contractual scheme particulars rules.
(2) The Authority may, on the application or with the consent of any person to whom
rules apply, direct that all or any of the rules—
(a) are not to apply to that person as respects a particular scheme; or
(b) are to apply to that person, as respects a particular scheme, with such modifications
as may be specified in the direction.
(3) The Authority may, on the application or with the consent of the operator and
depositary of a particular scheme acting jointly, direct that all or any of the rules—
(a) are not to apply to the scheme; or
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(b) are to apply to the scheme with such modifications as may be specified in the
direction.
(4) Subsections (3) to (9) and (11) of section 148 have effect in relation to a direction
under subsection (2) as they have effect in relation to a direction under section 148(2) but
with the following modifications—
(a) any reference to the person is to be read as a reference to the person mentioned in
subsection (2); and
(b) subsection (7)(b) is to be read, in relation to a participant in the scheme, as if the
word “commercial” were omitted.
(5) Subsections (3) to (9) and (11) of section 148 have effect in relation to a direction
under subsection (3) as they have effect in relation to a direction under section 148(2) but
with the following modifications—
(a) subsection (4)(a) is to be read as if the words “by the person” were omitted;
(b) subsections (7)(b) and (11) are to be read as if references to the person were
references to each of the operator and the depositary of the scheme;
(c) subsection (7)(b) is to be read, in relation to a participant in the scheme, as if the
word “commercial” were omitted;
(d) subsection (8) is to be read as if the reference to the person concerned were a
reference to the scheme concerned and to its operator and depositary; and
(e) subsection (9) is to be read as if the reference to the person were a reference to the
operator and depositary of the scheme acting jointly.
Co-ownership scheme: contracts and liability of participants
261L.—Contracts
(1) In this section “authorised contract” means a contract which—
(a) is entered into by the operator of an authorised contractual scheme which is a coownership scheme; and
(b) is binding on the participants in the scheme.
(2) The operator of such a scheme (but no other person) may on behalf of the participants
in the scheme—
(a) take and defend proceedings for the resolution of any matter relating to an
authorised contract; and
(b) take action in relation to the enforcement of any judgment given in such
proceedings.
(3) A person who enters into an authorised contract with the operator is deemed to have
actual knowledge of the scope of the authority given to the operator by the contractual
scheme deed.
(4) The validity of an authorised contract shall not be called into question on the ground
that a participant lacks capacity to authorise the operator to enter into such a contract.
(5) This section does not apply to a co-ownership scheme to which section 261N applies.
261M.—Limited liability
(1) A participant in an authorised contractual scheme which is a co-ownership scheme
shall not be liable for debts arising from the acquisition, management or disposal of the
property subject to the scheme beyond the amount which, at the time when any debts fall to
be discharged, is equal to the value at that time of the participant’s units.
(2) This section does not apply to a co-ownership scheme to which section 261N applies.
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261N.—Pooling in relation to separate parts of the property
(1) This section applies to an authorised contractual scheme which is a co-ownership
scheme and is constituted by arrangements that provide for such pooling as is mentioned in
section 235(3)(a) in relation to separate parts of the property.
(2) In this section—
“authorised contract” means a contract which—
(a) is entered into by the operator of an umbrella scheme; and
(b) is binding on the participants in a sub-scheme;
“umbrella scheme” means a scheme to which this section applies; and
“sub-scheme”, in relation to an umbrella scheme, means one of the separate parts of the
property in relation to which provision is made for such pooling as is mentioned in
section 235(3)(a).
(3) The property subject to a sub-scheme is beneficially owned by the participants in that
sub-scheme and must not be used to discharge any liabilities of the participants in any other
sub-scheme.
(4) Any liability of the participants in a sub-scheme arising from the acquisition,
management or disposal of the property subject to the sub-scheme shall be discharged
solely out of that property.
(5) A participant in an umbrella scheme shall not be liable for debts arising from the
acquisition, management or disposal of the property subject to a sub-scheme in which the
participant has units beyond the amount which, at the time when any debts fall to be
discharged, is equal to the value at that time of the participant’s units in that sub-scheme.
(6) The operator (but no other person) may on behalf the participants in a sub-scheme—
(a) take and defend proceedings for the resolution of any matter relating to an
authorised contract; and
(b) take action in relation to the enforcement of any judgment given in such
proceedings.
(7) A person who enters into an authorised contract with the operator is deemed to have
actual knowledge of the scope of the authority given to the operator by the contractual
scheme deed.
(8) The validity of an authorised contract shall not be called into question on the ground
that a participant lacks capacity to authorise the operator to enter into such a contract.
(9) The Authority may give a direction under section 261V(2) in relation to a sub-scheme
as if the sub-scheme were an authorised contractual scheme, but this subsection does not
empower the Authority to apply to the court for an order under section 261W.
(10) Where such a direction is given, the reference to the scheme in section 261Y(6) is to
be read as a reference to the sub-scheme concerned.
Alterations
261O.—Alteration of contractual schemes and changes of operator or depositary
(1) The operator of an authorised contractual scheme must give written notice to the
Authority of any proposal to make an alteration to the scheme, other than an alteration—
(a) to which section 261Q applies; or
(b) to which Part 4 of the Undertakings for Collective Investment in Transferable
Securities Regulations 2011(a) (mergers) applies.

(a) S.I. 2011/1613.
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(2) Any notice given in respect of a proposal to alter the scheme involving a change in the
contractual scheme deed must be accompanied by a certificate signed by a solicitor to the
effect that the change will not affect the compliance of the deed with the contractual
scheme rules.
(3) The operator of an authorised contractual scheme must give written notice to the
Authority of any proposal to replace the depositary of the scheme.
(4) The depositary of an authorised contractual scheme must give written notice to the
Authority of any proposal to replace the operator of the scheme.
(5) Effect is not to be given to any proposal of which notice has been given under
subsection (1), (3) or (4) unless—
(a) the Authority, by written notice, has given its approval to the proposal; or
(b) one month, beginning with the date on which the notice was given, has expired
without the operator or the depositary having received from the Authority a
warning notice under section 261P in respect of the proposal.
(6) The Authority must not approve a proposal to replace the operator or the depositary of
an authorised contractual scheme unless it is satisfied that, if the proposed replacement is
made, the scheme will continue to comply with the requirements of section 261D(4) to (9).
261P.—Procedure when refusing approval of a proposal under section 261O
(1) If the Authority proposes to refuse approval of a proposal under section 261O to
replace the depositary or operator of an authorised contractual scheme, it must give a
warning notice to the person by whom notice of the proposal was given under section
261O(3) or (4).
(2) If the Authority proposes to refuse approval of a proposal under section 261O to alter
an authorised contractual scheme, it must give separate warning notices to the operator and
the depositary of the scheme.
(3) To be valid the warning notice must be received by the person to whom it is given
before the end of one month beginning with the date on which notice of the proposal was
given.
(4) If, having given a warning notice to a person, the Authority decides to refuse
approval—
(a) it must give that person a decision notice; and
(b) that person may refer the matter to the Tribunal.
261Q.—Proposal to convert to a non-feeder UCITS
(1) This section applies where the operator of an authorised contractual scheme which is a
feeder UCITS proposes to make an alteration to the scheme which—
(a) involves a change in the contractual scheme deed, and
(b) will enable the scheme to convert into a UCITS which is not a feeder UCITS.
(2) The operator must give written notice of the proposal to the Authority.
(3) Any notice given in respect of such a proposal must be accompanied by—
(a) a certificate signed by a solicitor to the effect that the change will not affect the
compliance of the deed with the contractual scheme rules; and
(b) the specified information.
(4) The Authority must, within 15 working days after the date on which it received the
notice under subsection (2), give—
(a) written notice to the operator of the scheme that the Authority approves the
proposed amendments to the contractual scheme deed, or
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(b) separate warning notices to the operator and depositary of the scheme that the
Authority proposes to refuse approval of the proposed amendments.
(5) Effect is not to be given to any proposal of which notice has been given under
subsection (2) unless the Authority, by written notice, has given its approval to the
proposal.
(6) If, having given a warning notice to a person, the Authority decides to refuse
approval—
(a) it must give that person a decision notice; and
(b) that person may refer the matter to the Tribunal.
(7) Subsection (8) applies where—
(a) the notice given under subsection (2) relates to a proposal to amend the contractual
scheme deed of a feeder UCITS to enable it to convert into a UCITS which is not a
feeder UCITS following the winding-up of its master UCITS; and
(b) the proceeds of the winding-up are to be paid to the feeder UCITS before the date
on which the feeder UCITS proposes to start investing in accordance with the new
investment objectives and policy provided for in its amended contractual scheme
deed and contractual scheme rules.
(8) Where this subsection applies, the Authority may only approve the proposal subject to
the conditions set out in section 283A(5) and (6).
(9) In this section “specified” means—
(a) specified in rules made by the Authority to implement the UCITS directive, or
(b) specified in any directly applicable Community regulation or decision made under
the UCITS directive.
Exclusion clauses
261R.—Avoidance of exclusion clauses
Any provision of the contractual scheme deed of an authorised contractual scheme is void
in so far as it would have the effect of exempting the operator or the depositary from
liability for any failure to exercise due care and diligence in the discharge of its functions in
respect of the scheme.
Ending of authorisation
261S.—Revocation of authorisation order otherwise than by consent
(1) An authorisation order may be revoked by an order made by the Authority if it
appears to the Authority that—
(a) one or more of the requirements for the making of the order are no longer satisfied;
(b) the operator or depositary of the scheme concerned has contravened a requirement
imposed on the operator or depositary by or under this Act;
(c) the operator or depositary of the scheme has, in purported compliance with any
such requirement, knowingly or recklessly given the Authority information which
is false or misleading in a material particular;
(d) no regulated activity is being carried on in relation to the scheme and the period of
that inactivity began at least twelve months earlier; or
(e) none of paragraphs (a) to (d) applies, but it is desirable to revoke the authorisation
order in order to protect the interests of participants or potential participants in the
scheme.
(2) For the purposes of subsection (1)(e), the Authority may take into account any matter
relating to—
(a) the scheme;
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(b) the operator or depositary;
(c) any person employed by or associated with the operator or depositary in
connection with the scheme;
(d) any director of the operator or depositary;
(e) any person exercising influence over the operator or depositary;
(f) any body corporate in the same group as the operator or depositary;
(g) any director of any such body corporate;
(h) any person exercising influence over any such body corporate.
261T.—Procedure for revoking authorisation order
(1) If the Authority proposes to make an order under section 261S revoking an
authorisation order (“a revoking order”), the Authority must give separate warning notices
to the operator and the depositary of the scheme.
(2) If the Authority decides to make a revoking order it must without delay give each of
them a decision notice and either of them may refer the matter to the Tribunal.
261U.—Requests for revocation of authorisation order
(1) An authorisation order may be revoked by an order made by the Authority at the
request of the operator or depositary of the scheme concerned.
(2) If the Authority makes an order under subsection (1), it must give written notice of the
order to the operator and depositary of the scheme concerned.
(3) The Authority may refuse a request to make an order under this section if it considers
that—
(a) the public interest requires that any matter concerning the scheme should be
investigated before a decision is taken as to whether the authorisation order should
be revoked; or
(b) revocation would not be in the interests of the participants or would be
incompatible with an EU obligation.
(4) If the Authority proposes to refuse a request under this section, it must give separate
warning notices to the operator and the depositary of the scheme.
(5) If the Authority decides to refuse the request, it must without delay give each of them
a decision notice and either of them may refer the matter to the Tribunal.
Powers of intervention
261V.—Directions
(1) The Authority may give a direction under this section if it appears to the Authority
that—
(a) one or more of the requirements for the making of an authorisation order are no
longer satisfied;
(b) the operator or depositary of an authorised contractual scheme has contravened, or
is likely to contravene, a requirement imposed—
(i) by or under this Act; or
(ii) by any directly applicable Community regulation or decision made under the
UCITS directive;
(c) the operator or depositary of such a scheme has, in purported compliance with any
such requirement, knowingly or recklessly given the Authority information which
is false or misleading in a material particular; or
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(d) none of paragraphs (a) to (c) applies, but it is desirable to give a direction in order
to protect the interests of participants or potential participants in such a scheme.
(2) A direction under this section may—
(a) require the operator of the scheme to cease the issue or redemption, or both the
issue and redemption, of units under the scheme;
(b) require the operator and depositary of the scheme to wind it up.
(3) If the authorisation order is revoked, the revocation does not affect any direction
under this section which is then in force.
(4) A direction may be given under this section in relation to a scheme in the case of
which the authorisation order has been revoked if a direction under this section was already
in force at the time of revocation.
(5) If a person contravenes a direction under this section, section 150 applies to the
contravention as it applies to a contravention mentioned in that section.
(6) The Authority may revoke or vary a direction given under this section, either on its
own initiative or on the application of a person to whom the direction was given, if it
appears to the Authority—
(a) in the case of revocation, that it is no longer necessary for the direction to take
effect or continue in force;
(b) in the case of variation, that the direction should take effect or continue in force in
a different form.
261W.—Applications to the court
(1) If the Authority could give a direction under section 261V, it may also apply to the
court for an order—
(a) removing the operator or the depositary, or both the operator and the depositary, of
the scheme; and
(b) replacing the person or persons removed with a suitable person or persons
nominated by the Authority.
(2) The Authority may nominate a person for the purposes of subsection (1)(b) only if it
is satisfied that, if the order was made, the requirements of section 261D(4) to (9) would be
complied with.
(3) If it appears to the Authority that there is no person it can nominate for the purposes
of subsection (1)(b), it may apply to the court for an order—
(a) removing the operator or the depositary, or both the operator and the depositary, of
the scheme; and
(b) appointing an authorised person to wind up the scheme.
(4) On an application under this section the court may make such order as it thinks fit.
(5) The court may, on the application of the Authority, rescind any such order as is
mentioned in subsection (3) and substitute such an order as is mentioned in subsection (1).
(6) The Authority must give written notice of the making of an application under this
section to the operator and depositary of the scheme concerned.
(7) The jurisdiction conferred by this section may be exercised by—
(a) the High Court;
(b) in Scotland, the Court of Session.
261X.—Winding up or merger of master UCITS
(1) Subsection (2) applies if a master UCITS which has one or more feeder UCITS which
are authorised contractual schemes is wound up, whether as a result of a direction given by
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the Authority under section 261V, an order of the court under section 261W, rules made by
the Authority or otherwise.
(2) The Authority must direct the operator and depositary of any authorised contractual
scheme which is a feeder UCITS of the master UCITS to wind up the feeder UCITS
unless—
(a) the Authority approves under section 283A the investment by the feeder UCITS of
at least 85% of the total property which is subject to the collective investment
scheme constituted by the feeder UCITS in units of another UCITS or master
UCITS; or
(b) the Authority approves under section 261Q an amendment of the contractual
scheme deed of the feeder UCITS which would enable it to convert into a UCITS
which is not a feeder UCITS.
(3) Subsection (4) applies if a master UCITS which has one or more feeder UCITS which
are authorised contractual schemes—
(a) merges with another UCITS, or
(b) is divided into two or more UCITS.
(4) The Authority must direct the operator and depositary of any authorised contractual
scheme which is a feeder UCITS of the master UCITS to wind up the scheme unless—
(a) the Authority approves under section 283A the investment by the scheme of at
least 85% of the total property which is subject to the collective investment scheme
constituted by the feeder UCITS in the units of—
(i) the master UCITS which results from the merger;
(ii) one of the UCITS resulting from the division; or
(iii) another UCITS or master UCITS;
(b) the Authority approves under section 261Q an amendment of the contractual
scheme deed of the scheme concerned which would enable it to convert into a
UCITS which is not a feeder UCITS.
261Y.—Procedure on giving directions under section 261V or 261X and varying them
on Authority's own initiative
(1) A direction under section 261V or 261X takes effect—
(a) immediately, if the notice given under subsection (3) states that that is the case;
(b) on such date as may be specified in the notice; or
(c) if no date is specified in the notice, when the matter to which it relates is no longer
open to review.
(2) A direction may be expressed to take effect immediately (or on a specified date) only
if the Authority, having regard to the ground on which it is exercising its power under
section 261V, considers that it is necessary for the direction to take effect immediately (or
on that date).
(3) If the Authority proposes to give a direction under section 261V, or gives such a
direction with immediate effect, it must give separate written notice to the operator and
depositary of the scheme concerned.
(4) The notice must—
(a) give details of the direction;
(b) inform the person to whom it is given of when the direction takes effect;
(c) state the Authority's reasons for giving the direction and for its determination as to
when the direction takes effect;
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(d) inform the person to whom it is given that representations may be made to the
Authority within such period as may be specified in it (whether or not the matter
has been referred to the Tribunal); and
(e) inform the person to whom it is given of the right to refer the matter to the
Tribunal.
(5) If the direction imposes a requirement under section 261V(2)(a), the notice must state
that the requirement has effect until—
(a) a specified date; or
(b) a further direction.
(6) If the direction is given under section 261V(2)(b) or section 261X(2) or (4), the
scheme must be wound up—
(a) by a date specified in the notice; or
(b) if no date is specified, as soon as practicable.
(7) The Authority may extend the period allowed under the notice for making
representations.
(8) If, having considered any representations made by a person to whom the notice was
given, the Authority decides—
(a) to give the direction in the way proposed, or
(b) if it has been given, not to revoke the direction,
it must give separate written notice to the operator and the depositary of the scheme
concerned.
(9) If, having considered any representations made by a person to whom the notice was
given, the Authority decides—
(a) not to give the direction in the way proposed,
(b) to give the direction in a way other than that proposed, or
(c) to revoke a direction which has effect,
it must give separate written notice to the operator and the depositary of the scheme
concerned.
(10) A notice given under subsection (8) must inform the person to whom it is given of
the right to refer the matter to the Tribunal.
(11) A notice under subsection (9)(b) must comply with subsection (4).
(12) If a notice informs a person of that person’s right to refer a matter to the Tribunal, it
must give an indication of the procedure on such a reference.
(13) This section applies to the variation of a direction on the Authority's own initiative as
it applies to the giving of a direction.
(14) For the purposes of subsection (1)(c), whether a matter is open to review is to be
determined in accordance with section 391(8).
261Z.—Procedure: refusal to revoke or vary direction
(1) If on an application under section 261V(6) for a direction to be revoked or varied the
Authority proposes—
(a) to vary the direction otherwise than in accordance with the application, or
(b) to refuse to revoke or vary the direction,
it must give the applicant a warning notice.
(2) If the Authority decides to refuse to revoke or vary the direction—
(a) it must give the applicant a decision notice; and
(b) the applicant may refer the matter to the Tribunal.
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261Z1.—Procedure: revocation of direction and grant of request for variation
(1) If the Authority decides on its own initiative to revoke a direction under section 261V
it must give separate written notice of its decision to the operator and depositary of the
scheme.
(2) If on an application under section 261V(6) for a direction to be revoked or varied the
Authority decides to revoke the direction or vary it in accordance with the application, it
must give the applicant written notice of its decision.
(3) A notice under this section must specify the date on which the decision takes effect.
(4) The Authority may publish such information about the revocation or variation, in such
way, as it considers appropriate.
261Z2.—Information for home state regulator
(1) Subsection (2) applies if, in accordance with rules made by the Authority to
implement Article 66 of the UCITS directive, the Authority is informed by the operator of
an authorised contractual scheme which is a master UCITS that a feeder UCITS which
invests in units of the scheme is an EEA UCITS.
(2) The Authority must immediately inform the home state regulator of the feeder UCITS
of the investment made by that UCITS in the master UCITS.
261Z3.—Information for feeder UCITS
(1) The Authority must immediately inform the operator of any authorised contractual
scheme which is a feeder UCITS of an authorised unit trust scheme, an authorised
contractual scheme or an authorised open-ended investment company (the master UCITS)
of—
(a) any failure of which the Authority becomes aware by the master UCITS to comply
with a provision made in implementation of Chapter VIII of the UCITS directive;
(b) any warning notice or decision notice given to the master UCITS in relation to a
contravention of any provision made in implementation of Chapter VIII of the
UCITS directive by or under any enactment or in rules of the Authority;
(c) any information reported to the Authority pursuant to rules of the Authority made
to implement Article 106(1) of the UCITS directive which relates to the master
UCITS, or to one or more of its directors, or its management company, trustee,
depositary or auditor.
(2) The Authority must immediately inform the operator of any authorised contractual
scheme which is a feeder UCITS of an EEA UCITS of any information received from the
home state regulator of the EEA UCITS in relation to—
(a) any failure by the EEA UCITS to comply with any requirement in Chapter VIII of
the UCITS directive;
(b) any decision or measure imposed on the EEA UCITS under provisions
implementing Chapter VIII of the UCITS directive;
(c) any information reported to the home state regulator pursuant to Article 106(1) of
the UCITS directive relating to the EEA UCITS, its operator, depositary or auditor.
(3) Where the Authority has the information described in subsection (1)(a), (b) or (c) in
relation to an authorised contractual scheme which is a master UCITS for one or more
feeder UCITS which are EEA UCITS, the Authority must immediately give that
information to the home state regulator of each feeder UCITS established outside the
United Kingdom.
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Co-ownership scheme: winding up by the court
261Z4.—Winding up as an unregistered company under the Insolvency Act 1986
(1) In this section—
“the 1986 Act” means the Insolvency Act 1986;
“sub-scheme”, in relation to an umbrella scheme, means any of the separate parts of the
property in relation to which provision is made for such pooling as is mentioned in
section 235(3)(a); and
“umbrella scheme” means a scheme to which section 261N applies.
(2) Part 5 of the 1986 Act applies to—
(a) a co-ownership scheme which is not an umbrella scheme, and
(b) a sub-scheme of an umbrella scheme,
as if each were an unregistered company within the meaning given by section 220 of that
Act.
(3) Where a co-ownership scheme which is not an umbrella scheme is wound up as an
unregistered company under Part 5 of the 1986 Act, the provisions of that Act which are
applicable to the scheme by virtue of section 221 of that Act are to be read with the
following modifications.
(4) Part 5 of the 1986 Act has effect as if section 223 were omitted.
(5) If, before the presentation of a petition for the winding up by the court of a coownership scheme as an unregistered company, the scheme is being wound up by virtue of
a direction given by the Authority under section 261V(2)(b) or 261X(2) or (4)—
(a) section 129(2) of the 1986 Act does not apply; and
(b) any winding up of the scheme by the court is to be deemed to have commenced at
the time at which the direction was given.
(6) If, before the presentation of a petition for the winding up by the court of a coownership scheme as an unregistered company, the court has appointed a person to wind up
the scheme on the application of the Authority under section 261W(3)(b)—
(a) section 129(2) of the 1986 Act does not apply; and
(b) any winding up upon the petition concerned is to be deemed to have commenced
on the date of the order making that appointment.
(7) In so far as the provisions of Part 4 of the 1986 Act apply to a co-ownership scheme
which is wound up as an unregistered company, those provisions are to be read as if any
reference to the directors or to a director or an officer of the company included a reference
to the operator and the depositary of a co-ownership scheme.
(8) Where a sub-scheme of an umbrella scheme is wound up as an unregistered company
under Part 5 of the 1986 Act, the provisions of that Act which are applicable to the subscheme by virtue of section 221 of that Act are to be read with the modifications in
subsections (4), (5) and (7), except that—
(a) those subsections are to be read as if the words “a sub-scheme” were substituted
for the words “a co-ownership scheme”; and
(b) subsection (5) is to be read as if the words “or 261X(2) or (4)” were omitted.
261Z5.—Winding up as an unregistered company under the Insolvency (Northern
Ireland) Order 1989
(1) In this section—
“the 1989 Order” means the Insolvency (Northern Ireland) Order 1989; and
“umbrella scheme” and “sub-scheme” in relation to an umbrella scheme have the same
meaning as in section 261Z4.
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(2) Part 6 of the 1989 Order applies to—
(a) a co-ownership scheme which is not an umbrella scheme, and
(b) a sub-scheme of an umbrella scheme,
as if each were an unregistered company within the meaning given by Article 184 of that
Order.
(3) Where a co-ownership scheme which is not an umbrella scheme is wound up as an
unregistered company under Part 6 of the 1989 Order, the provisions of that Order which
are applicable to the scheme by virtue of Article 185 of that Order are to be read with the
following modifications.
(4) Part 6 of the 1989 Order has effect as if Article 187 were omitted.
(5) If, before the presentation of a petition for the winding up by the court of a coownership scheme as an unregistered company, the scheme is being wound up by virtue of
a direction given by the Financial Services Authority under section 261V(2)(b) or 261X(2)
or (4)—
(a) Article 109(2) of the 1989 Order does not apply; and
(b) any winding up of the scheme by the court is to be deemed to have commenced at
the time at which the direction was given.
(6) If, before the presentation of a petition for the winding up by the court of a coownership scheme as an unregistered company, the court has appointed a person to wind up
the scheme on the application of the Financial Services Authority under section
261W(3)(b)—
(a) Article 109(2) of the 1989 Order does not apply; and
(b) any winding up upon the petition concerned is to be deemed to have commenced
on the date of the order making that appointment.
(7) In so far as the provisions of Part 5 of the 1989 Order apply to a co-ownership scheme
which is wound up as an unregistered company, those provisions are to be read as if any
reference to the directors or to a director or an officer of the company included a reference
to the operator and the depositary of a co-ownership scheme.
(8) Where a sub-scheme of an umbrella scheme is wound up as an unregistered company
under Part 6 of the 1989 Order, the provisions of that Order which are applicable to the subscheme by virtue of Article 185 of that Order are to be read with the modifications in
subsections (4), (5) and (7), except that—
(a) those subsections are to be read as if the words “a sub-scheme” were substituted
for the words “a co-ownership scheme”; and
(b) subsection (5) is to be read as if the words “or 261X(2) or (4)” were omitted.”.
(10) In section 272 (individually recognised overseas schemes), in subsection (6)—
(a) after paragraph (a) insert—
“(aa) authorised contractual schemes which are co-ownership schemes;
(ab) authorised contractual schemes which are partnership schemes”; and
(b) for paragraph (c) substitute—
“(c) all or any two of the kinds of collective investment scheme mentioned in paragraphs
(a) to (b).”.
(11) In section 283A(a) (master-feeder structures), in sub-paragraph (ii) of subsection (5)(b),
after “the trust deed” insert “, contractual scheme deed”.
(12) In section 347 (the record of authorised persons etc.)—
(a) in subsection (1), after paragraph (b) insert “(ba) authorised contractual scheme;”;
(a) Section 283A was inserted by S.I. 2011/1613.
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(b) in subsection (2), after paragraph (b) insert—
“(ba) in the case of an authorised contractual scheme, the name and address of the
operator and the depositary of the scheme;”; and
(c) in subsection (7), after ““Authorised unit trust scheme”,” insert ““authorised contractual
scheme”,”.
(13) In section 351A(a) (disclosure under the UCITS directive)—
(a) in subsection (2)—
(i) in paragraphs (a) and (c), after “authorised unit trust scheme” insert “or authorised
contractual scheme”;
(ii) after paragraph (b) insert—
“(bb) the depositary of an authorised contractual scheme that is a master UCITS;”
(iii) after paragraph (d) omit “or” and insert—
“(dd) the depositary of an authorised contractual scheme that is a feeder UCITS; or
”; and
(iv) for paragraph (e) substitute—
“(e) a person acting on behalf of a person within paragraph (a), (b), (bb), (c), (d) or
(dd) above”; and
(b) in subsection (4), after ““authorised unit trust scheme”,” insert ““authorised contractual
scheme”,”.
(14) In section 392—
(a) in paragraph (a)—
(i) after “255(1)” insert “261T(1),”; and
(ii) after “249(1)” insert “or 261J(1)”.
(b) in paragraph (b)—
(i) after “255(2)” insert “261T(2),”; and
(ii) after “249(1)” insert “or 261J(1)”.
(15) In section 395(13), after paragraph (d) insert—
“(dd) 261Y(3), (8) or (9)(b);”.

PART 3
AMENDMENTS TO OTHER PRIMARY LEGISLATION
Amendments to the Limited Partnerships Act 1907
3. After section 17 of the Limited Partnerships Act 1907(b) insert—
“18.—Limited partnerships which are authorised contractual schemes
(1) The provisions of this Act have effect with the following modifications in relation to a
limited partnership which is a partnership scheme as defined by section 235A(5) of the
Financial Services and Markets Act 2000.
(2) Section 4 is to be read as if—
(a) in subsection (2), the words “, and who shall not be liable for the debts or
obligations of the firm beyond the amount so contributed” were omitted; and
(b) the following subsections were substituted for subsection (3)—
(a) Section 351A was inserted by S.I. 2011/1613.
(b) 1907 c.24.
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“(3) But the depositary or proposed depositary of a partnership scheme shall not
make any such contribution.
(3A) A limited partner who is a participant in a partnership scheme—
(a) shall not be liable for the debts of the scheme beyond the amount which, at
the time when any debts fall to be discharged, is equal to the value at that
time of the limited partner’s units; and
(b) shall cease to have any liability for the debts of the scheme upon the
redemption of the limited partner’s units.
(3B) In this section—
“depositary” and “units” have the meaning given by section 237(2) of the
Financial Services and Markets Act 2000;
“participant” has the meaning given by section 235(2) of that Act; and
“partnership scheme” has the meaning given by section 235A(5) of that Act”.
(3) Section 6 is to be read as if—
(a) the following subsection were inserted after subsection (1)—
“(1A) For the purposes of subsection (1) the depositary of a partnership scheme
does not take part in the management of the partnership business of the scheme by
virtue of performing the powers and duties of the depositary.”;
(b) in subsection (5)—
(i) the words “Subject to any agreement expressed or implied between the
partners” were omitted; and
(ii) the following paragraph were substituted for paragraph (b)—
“(b) A limited partner in a partnership scheme may not assign the limited
partner’s share in the partnership, except where assignment is permitted by
rules made under section 261H of the Financial Services and Markets Act
2000.”; and
(c) the following subsection were inserted after subsection (5)—
“(6) In this section—
“depositary” has the meaning given by section 237(2) of the Financial
Services and Markets Act 2000; and
“partnership scheme” has the meaning given by section 235A(5) of that Act.”.
(4) Section 9 is to be read as if—
(a) in subsection (1),—
(i) the following paragraph were substituted for paragraph (d)—
“(d) the identity of the general partner or the depositary of a partnership
scheme,”; and
(ii) paragraph (f) were omitted; and
(b) the following subsection were inserted after subsection (2)—
“(3) In this section—
“depositary” has the meaning given by section 237(2) of the Financial
Services and Markets Act 2000; and
“partnership scheme” has the meaning given by section 235A(5) of that Act.”.
(5) Section 10 does not apply.”.
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Amendments to the Corporation Tax Act 2010
4. In section 1121 of the Corporation Tax Act 2010(a) (“company”), in subsection (1), after
“does not include a partnership,” insert “a co-ownership scheme (as defined by section 235A(2) of
the Financial Services and Markets Act 2000),”.

PART 4
AMENDMENTS TO SECONDARY LEGISLATION
The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001
5.—(1) The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001(b) is
amended as follows.
(2) In article 51 (establishing etc. a collective investment scheme)—
(a) in paragraph (1), after sub-paragraph (b) insert—
“(bb) acting as the depositary of an authorised contractual scheme;”; and
(b) in paragraph (2), after ““authorised unit trust scheme”” insert “, “authorised contractual
scheme””.
The Financial Services and Markets Act 2000 (Promotion of Collective Investment Schemes)
(Exemptions) Order 2001
6.—(1) The Financial Services and Markets Act 2000 (Promotion of Collective Investment
Schemes) (Exemptions) Order 2001(c) is amended as follows.
(2) In article 2 (interpretation: general), in paragraph (1)—
(a) before the definition of “authorised unit trust scheme” insert—
““authorised contractual scheme” has the meaning given by section 237 of the Act;”; and
(b) in the definition of “unregulated scheme”, after “authorised unit trust scheme” insert “nor
an authorised contractual scheme”.
The Financial Services and Markets Act 2000 (Collective Investment Schemes) Order 2001
7.—(1) The Financial Services and Markets Act 2000 (Collective Investment Schemes) Order
2001(d) is amended as follows.
(2) In article 2 (interpretation)—
(a) before the definition of “authorised unit trust scheme” insert—
““authorised contractual scheme” has the meaning given by section 237(3) of the Act;”;
(b) for the definition of “feeder fund” substitute—
““feeder fund” means an authorised unit trust scheme the sole object of which is
investment in units of a single authorised unit trust scheme, in units of a single authorised
contractual scheme or in shares in a single open-ended investment company;”; and
(c) in the Schedule (arrangements not amounting to a collective investment scheme), in
paragraph 1 (individual investment management arrangements), in sub-paragraph (a)(ii),
after “authorised unit trust schemes,” insert “authorised contractual schemes,”.

(a)
(b)
(c)
(d)

2010 c.4.
S.I. 2001/544, to which there are amendments not relevant to these Regulations.
S.I. 2001/1060, to which there are amendments not relevant to these Regulations.
S.I. 2001/1062, to which there are amendments not relevant to these Regulations.
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The Financial Services and Markets Act 2000 (Stakeholder Products) Regulations 2004
8.—(1) The Financial Services and Markets Act 2000 (Stakeholder Products) Order 2004(a) is
amended as follows.
(2) In regulation 2 (interpretation)—
(a) for the definition of “manager” substitute—
““manager” means the operator of a relevant collective investment scheme or the insurer
of a relevant linked long-term contract as the case may be;”; and
(b) in the definition of “relevant collective investment scheme”, after “authorised unit trust
scheme,” insert “an authorised contractual scheme,”.
(3) In regulation 9 (permitted reductions in investor’s rights and investment property), in
paragraph (9)(e), after paragraph (i) omit “or” and insert—
“(ia) to arrange for the investor to receive a copy of the annual report and accounts issued to
investors by a contractual scheme in which the investment scheme is invested directly or
indirectly, or to receive any other information issued to investors by such a scheme; or”.
The Undertakings for Collective Investment in Transferable Securities Regulations 2011
9.—(1) Part 4 of the Undertakings for Collective Investment in Transferable Securities
Regulations 2011(b) (mergers) is amended as follows.
(2) In regulation 7 (interpretation)—
(a) in the definition of “depositary”, after paragraph (a) insert—
“(aa) in relation to an authorised contractual scheme means the person entrusted with
safekeeping of the scheme property;”;
(b) in the definition of “managers”, after paragraph (a) insert—
“(aa) in relation to an authorised contractual scheme means the operator of that scheme,”;
(c) in the definition of “UCITS”, after “open-ended investment company,” insert “an
authorised contractual scheme,”;
(d) in the definition of “unit-holders”, after paragraph (a) insert—
“(aa) in the case of an authorised contractual scheme, the unit-holders in that scheme;
and”; and
(e) in the definition of “units”, after paragraph (a) insert—
“(aa) in the case of an authorised contractual scheme, units in the scheme;”.
(3) In regulation 8, in paragraph (1), after “new company” insert “, contractual scheme”.

PART 5
REVIEW
Review
10.—(1) Before the end of each review period, the Treasury must—
(a) carry out a review of regulations 2 to 9,
(b) set out the conclusions of the review in a report, and
(c) lay the report before Parliament.

(a) S.I. 2004/2738, to which there are amendments not relevant to these Regulations.
(b) S.I. 2011/1613.
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(2) In carrying out the review, the Treasury must, so far as is reasonable, have regard to how in
relation to the constitution of UCITS in accordance with contract law (as common funds managed
by management companies) the UCITS Directive is implemented in other Member States.
(3) The report must in particular—
(a) set out the objectives intended to be achieved by the regulatory system established or
applied in relation to a contractual scheme by regulations 2 and 3,
(b) assess the extent to which those objectives are achieved, and
(c) assess whether those objectives remain appropriate and, if so, the extent to which they
could be achieved with a system that imposes less regulation.
(4) If a report under this regulation is laid before Parliament before the last day of the review
period to which it relates, the following review period is to begin with the day on which that report
is laid.
(5) In this regulation—
(a) “contractual scheme” has the same meaning as it has by virtue of regulation 2(3)(a) in
section 237 of the Financial Services and Markets Act 2000(a);
(b) “review period” means—
(i) the period of five years beginning with the day on which regulations 2 and 3 come
into force, and
(ii) subject to paragraph (4), each successive period of five years;
(c) “the UCITS Directive” means the Directive of the European Parliament and of the
Council of 13 July 2009 on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in transferable securities (No
2009/65/EC)(b); and
(d) “UCITS” has the same meaning as in Article 1.2 of the UCITS Directive.

Date

Name
Name
Two of the Lords Commissioners of Her Majesty’s Treasury

EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations make provision for the formation of undertakings for collective investment
constituted in accordance with contract law. Such undertakings are called contractual schemes and
are a new class of collective investment scheme (as defined by section 235 of the Financial
Services and Markets Act 2000 (c.8)). A contractual scheme may be either a co-ownership
scheme, which has no legal personality distinct from the persons who take part as investors, or a
partnership scheme, which is a limited partnership under the Limited Partnerships Act 1907 (c.24).
The Regulations also make provision for the authorisation and supervision of contractual schemes
by the Financial Services Authority (“the Authority”).
Provision for the formation of contractual schemes arises out of and is related to the right
conferred by Article 1.3 of the Directive of the European Parliament and of the Council of 13 July
2009 on the coordination of laws, regulations and administrative provisions relating to
(a) 2000 c.8.
(b) OJ No. L 302, 17.11.2009, p.32. The Directive has been implemented by the Undertakings for Collective Investment in
Transferable Securities Regulations 2011 (S.I. 2011/1613).
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undertakings for collective investment in transferable securities (“the UCITS Directive”). Article
1.3 confers a right to constitute undertakings of this description (“UCITS”) as common funds
managed by management companies.
By reason of the treatment of contractual schemes for direct taxation, the Regulations will enable
full advantage of the opportunities offered by the UCITS Directive to be taken in the United
Kingdom in relation to marketing UCITS in other states of the European Economic Area and in
relation to operating master and feeder UCITS. In the interests of maintaining existing parity of
tax treatment for all collective investment schemes authorised under Part 17 of the Financial
Services and Markets Act 2000 and maintaining uniform law and practice in the market for such
schemes, the Regulations enable contractual schemes to be formed for authorised schemes not
regulated by the UCITS Directive.
Part 2 of these Regulations makes provision for contractual schemes by amending the Financial
Services and Markets Act 2000.
Paragraph (2) of regulation 2 provides that the powers of the Authority to make rules under
section 140 in relation to the managers of certain collective investment schemes shall be
exercisable for like purposes and subject to the same conditions in relation to the operators of
authorised contractual schemes.
Paragraph (4) inserts new section 235A, which defines “contractual scheme” and “contractual
scheme deed”.
Paragraph (5)(a) amends section 237(1) to exclude contractual schemes from the definition of unit
trust scheme.
Paragraph (5)(b) amends section 237(2) to specify who the operator is for a co-ownership scheme
and a partnership scheme.
Paragraph (8) inserts a new chapter (Chapter 3A) into Part 17 of the Financial Services and
Markets Act 2000. Chapter 3A consists of sections 261C to 261Z4.
Sections 261C to 261F make provision for the determination and refusal of applications for
authorisation of contractual schemes.
Sections 261H and 261I extends to authorised contractual schemes the power which the Authority
has under sections 247 and 248 to make rules in relation to authorised unit trust schemes. Rules
may be modified or waived under section 261K.
Sections 261L to 261N make provision about the contracts and liabilities of the participants in an
authorised contractual scheme which is a co-ownership scheme. Section 261N makes provision for
co-ownership schemes constituted as umbrella schemes and for the segregation of the subschemes of an umbrella scheme.
Sections 261O to 261Q make provision for the alteration of authorised contractual schemes,
including the replacement of the operator or the depositary and the conversion of a UCITS which
is a feeder UCITS into a UCITS which is not a feeder UCITS.
Sections 261S to 261U make provision for the revocation of an authorisation order made for a
contractual scheme.
Sections 261V to 261Z3 confer powers of intervention on the Authority and on the court on
application by that authority, including powers exercisable where a master UCITS which has one
or more feeder UCITS which are authorised contractual schemes is wound up, merges with
another UCITS or is divided into two or more UCITS.
Sections 261Z4 and 261Z5 apply the Insolvency Act 1986 (c.45) and the Insolvency (Northern
Ireland) Order 1989 (S.I. 1989/2505 (N.I. 19)) with modifications to provide for the winding-up of
co-ownership schemes by the court (winding up as an unregistered company).
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Part 3 of these Regulations makes provision for contractual schemes by amending other primary
legislation.
Regulation 3 amends and modifies the Limited Partnerships Act 1907 in relation to partnership
schemes. The depositary, who is a limited partner, makes no contribution to the property of the
partnership and is not taken to participate in the management of the partnership business by virtue
of performing the powers and duties of the depositary. Modified provision is made for the limited
liability of participants, the transfer of units and the registration of changes in the partnership.
Regulation 4 amends the Corporation Tax Act 2010 (c.4.) so that no charge to corporation tax
arises in relation to a co-ownership scheme.
Part 4 of these Regulations makes provision for contractual schemes by amending relevant
secondary legislation.
Regulation 10 requires the Treasury to review the operation and effect of these Regulations within
five years after they come into force and within every five years after that. Following a review it
will fall to the Treasury to consider whether the Regulations should remain as they are, or be
revoked or be amended. A further instrument would be needed to revoke the Regulations or to
amend them.
An Impact Assessment of the effect that these Regulations will have on the costs of business is
available on HM Treasury’s website (hm-treasury.gov.uk) and is annexed to the Explanatory
Memorandum which is available alongside these Regulations on the legislation.gov.uk website.
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C

Impact assessment

C.1 The following pages contain the impact assessment for the proposals contained in this
consultation document.
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