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1 Introduction 
1.1 On 24 November 2010 the European Parliament and Council adopted Directive 2010/73/EU 
(the “Amending Directive”), which amends the Prospectus Directive 2003/71/EC (the “PD”) on 
the prospectus to be published when securities are offered to the public or admitted to trading 
and the Transparency Directive 2004/109/EC (the “TD”) on the harmonisation of transparency 
requirements in relation to information about issuers whose securities are admitted to trading 
on a regulated market.  

1.2 This consultation document seeks views on early implementation in the UK of two elements 
of the Amending Directive.  The Government will consult separately on proposals for 
implementation in the UK of the remaining elements of the Amending Directive. These are not 
considered here. 

UK implementation 

1.3 Member States have until 1 July 2012 to adopt and publish their implementing measures. 

1.4 In order to transpose the two measures of the Amending Directive into UK law, we intend to 
amend the previous UK legislation which implements the PD. 

1.5 A draft of the proposed Statutory Instrument implementing two measures of the Amending 
Directive (hereafter “the amending SI”) is set out at Annex A. A draft impact assessment is set 
out at Annex B. 

1.6 We do not propose to use the implementation process to make any changes beyond those 
required by the Directive. The Directive is a ‘maximum harmonisation’ Directive, in relation to the 
format and contents of a prospectus. Consequently, there is limited scope for EU Member States 
to apply discretion in the way in which it is implemented.  

1.7 We are consulting on introducing two measures of the Amending Directive early (before the 
implementation deadline), as these will be beneficial to companies. The threshold for an offer of 
securities for which a Prospectus is required will be raised from €2.5 million to €5 million. 
Furthermore, the minimum number of investors for which a Prospectus is required will increase 
from 100 to 150 investors per Member State. These measures will particularly benefit smaller 
companies. 

Background and key points 

1.8 The PD is the EU framework for the preparation of prospectuses for public offers of securities 
and where securities are to be admitted to trading on a regulated market. Its objectives are to 
enhance investor protection and to improve the efficiency of the single market.  Its key innovation 
is that a prospectus approved in one Member State is valid across the EU, giving issuers a 
‘passport’ across EU capital markets. The PD was implemented in the UK via the Prospectus 
Regulation 2005 (hereafter “the 2005 regulation”), which came into force on 1 July 2005. 

1.9 Article 31 of the PD required the European Commission to review the application of the 
Directive five years after its entry into force and to present, where appropriate, proposals for its 
review.  The Amending Directive is the outcome of consultations carried out on the operation of 
the PD. The Commission consulted on the operation of the PD in 2009 and concluded that the 
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overall effect of the Directive has been positive. However, the need for some improvements was 
identified. This focused on the need to improve and simplify the application of the PD, to reduce 
administrative burdens on issuers whilst maintaining investor protection, and improve legal 
certainty. 

1.10 This consultation considers the early implementation of two specific measures of the 
Amending Directive. Chapter 2 outlines the proposals for their early implementation in the UK. 
Chapter 3 explains how to respond to this consultation document and includes a summary of 
the consultation questions.  

Box 1.A: The changes to the original Directive we propose to implement early: 

• Increasing the total consideration of the offer for which the Directive does not 
apply from €2.5 million to €5 million. The Amending Directive increases from 
€2.5 million to €5 million the limit for the total consideration of the offer in the 
EU, below which it is not unlawful to offer transferable securities to the public 
without an approved prospectus first having been made available to the public.  

• Increasing the minimum number of investors for which a prospectus is required 
from 100 to 150 investors. The Amending Directive increases the number of 
persons to whom an offer may be directed before it ceases to be an exempt offer 
(an offer of transferable securities to the public without an approved prospectus 
first having been made available to the public) from 100 to 150 persons per 
Member State. 
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2 Measures for early 
implementation 

2.1 This section looks at the measures in the Amending Directive that we propose to implement 
early in the UK and explains how we intend to implement this into UK law.  

2.2 We welcome comments on any aspect of the proposed implementation and, in particular, 
we would welcome information from consultees on the likely costs and benefits of the 
implementation measures, where applicable. Where we are seeking views on a specific point, we 
have inserted a consultation question. 

2.3 The Government is demonstrating its support for smaller companies in the context of the 
regulatory framework by proposing to introduce two measures of the Amending Directive early. 
These measures will be beneficial to companies, particularly smaller companies.  

Amendments for early implementation 

Increasing the total consideration of the offer for which the Directive  
does not apply 

2.4 The Amending Directive increases from €2.5 million to €5 million the limit for the total 
consideration of the offer in the EU1

2.5 The intention of this measure is to reduce the administrative burden on issuers. This will be 
particularly beneficial for smaller companies as it will widen the existing consideration for which 
the Directive does not apply, enabling companies to raise capital more cost-efficiently as they 
will be able to raise larger amounts of capital. 

 below which it is not unlawful to offer transferable securities 
to the public without an approved prospectus first having been made available to the public. 

2.6 The SI implements this measure by: 

• in the appropriate place in Financial Services and Markets Act 2000, paragraph 9(1) 
of Schedule 11A to that Act (transferable securities), replacing “the total 
consideration of the offer is less than 2,500,000 euros (or an equivalent amount)” 
with “the total consideration of the offer in the European Union is less than 
5,000,000 euros (or an equivalent amount)”.  

Increasing the minimum number of investors for which a prospectus is 
required from 100 to 150 investors. 

2.7 The Amending Directive increases the number of persons to whom an offer may be directed 
before it ceases to be an exempt offer (an offer of transferable securities to the public without 
an approved prospectus first having been made available to the public) from 100 to 150 persons 
per Member State. 

 

 
1 If European Free Trade Association countries decide to adopt the Amending Directive this will apply within the European Economic Area. 
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2.8 The intention of this measure is to reduce the administrative burden on issuers. This will be 
particularly beneficial for smaller companies as it will widen an existing exemption, enabling 
companies to raise capital more cost-efficiently as they will be able to offer securities to a wider 
set of investors.  

2.9 The SI implements this measure by: 

• in the appropriate place in section 86(1)(b) of the Financial Services and Markets 
Act 2000 (exempt offers to the public), replacing “100 persons” with “150 
persons”.  

Early implementation 
2.10 We are proposing to introduce these two measures of the Amending Directive early 
because they will be beneficial to companies. These changes widen existing exemptions and will 
mean that fewer offers require a prospectus. Implementing these amendments early will allow 
companies more efficient access to capital on public markets.  

2.11 The benefits are likely to be most significant in the case of further fundraisings by smaller 
public companies. The measures will enable unquoted companies and companies on exchange-
regulated markets, such as AIM and PLUS Quoted, and the main markets, to offer securities to a 
wider set of investors more cost-effectively. They will also help companies already on market to 
raise capital through further issues more cost-efficiently, as they will be able to raise larger 
amounts of capital at a time.  

2.12 Responses to the Government’s Green Paper consultation Financing a Private Sector 
Recovery2

2.13 Using evidence

 outlined the costs involved in producing a prospectus. Respondents estimated that 
the cost of producing a prospectus can range from 7 to 12 percent of the funds raised for 
consideration levels below £10 million, where a prospectus is required. For example, for an offer 
of £5 million preparing a prospectus could cost in the range of £350,000 to £600,000. 

3 from the last 10 years (2000-2010) on the number of public offers4

2.14 Using these statistics we can estimate the benefits of increasing the fundraising threshold 
from €2.5 million to €5 million. The total benefits are estimated to be in the range of £9 million 
to £15 million, representing a benefit of £350,000 to £600,000 for 26 public offers per year.  

 
requiring a prospectus on both the London Stock Exchange’s Main Market and AIM, the number 
of issues that would have benefitted from a higher fundraising threshold of €5 million (i.e. those 
with total public issues between €2.5 million and €5 million between 2000 and 2010) is 256.  

2.15 We anticipate the benefits to be towards the higher range, as it is likely that the cost 
incurred in producing a prospectus has impacted upon those fundraisings (those below €5 
million but above €2.5 million). This is because once an issuer is required to produce a 
prospectus it is often more cost-effective to undertake a higher fundraising. In addition, we have 
not been able to estimate the quantitative benefits associated with increasing the number of 
persons to whom an offer may be directed before it ceases to be an exempt offer from 100 to 
150 persons, which will also contribute to the benefits. This is because it is difficult to ascertain 
how many companies have used this exemption when undertaking offers. We would welcome 
any information that respondents to the consultation are able to provide on this.  

 
2 http://www.bis.gov.uk/businessfinance 
3 http://www.londonstockexchange.com/statistics/new-issues-further-issues/new-issues-further-issues.htm 
4 ‘Total Further Public Offers’ includes the following offer types: further rights shares, offer for subscription, open offer, placing & open offer, placing 
and offer for subscription, public offering, rights issue. 

http://www.londonstockexchange.com/statistics/new-issues-further-issues/new-issues-further-issues.htm�
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Box 2.A: Question 1 

Do you have any information on the quantitative benefits associated with increasing the 
number of persons to whom an offer may be directed before it ceases to be an exempt offer 
from 100 to 150 persons? 

2.16 Due to the costs involved with producing a prospectus, smaller companies often choose to 
raise funds through private placements. Since the implementation of the PD in July 2005, the 
London Stock Exchange has estimated that AIM companies have raised approximately £28 
billion through further fundraisings, the majority of which (approximately 98%) was through 
private placements. However, private placements rather than public offers can result in dilution 
of the shares of existing shareholders. These changes should help to encourage smaller 
companies to conduct rights issues, which will help to protect minority shareholders. 

Box 2.B:  Question 2 

Do you have any views on the Government’s decision to introduce these specific elements of 
the Amending Directive earlier than required, because this will be beneficial to smaller 
companies?  

Cross-border offers 

2.17 Member States have until 1 July 2012 to adopt and publish their implementing measures. 
It is left to the discretion of Member States whether they transpose the Amending Directive into 
their domestic law in advance of the implementation date. As we intend to introduce two 
measures into UK legislation early, issuers will need to take care when undertaking cross-border 
offers when using these measures. This is because Member States may have yet to implement 
the same measure. Particular care will need to be taken when using the fundraising threshold, as 
the limit applies to the total consideration of the offer in the EU5

2.18 A draft of the proposed Statutory Instrument implementing these two measures of the 
Amending Directive is set out at Annex A. It is proposed that these measures come into force in 
the summer of 2011, approximately 12 months before the required implementation date. 

. For example, where an offer of 
say €3 million is made in the UK and in another Member State that has not yet implemented the 
measure, in this case the offer may not be exempt under the domestic law of the other Member 
State. This will not be applicable where offers are made entirely in the UK. Where a prospectus is 
required in another Member State, issuers should consider electing to have a prospectus in the 
UK which could then be passported into that other Member State so as to avoid the issuer 
infringing the laws of the other Member State. This should be borne in mind in relation to both 
the increase in the funding threshold to €5 million and the increase to 150 of the minimum 
number of investors for which a prospectus is required. It is important that issuers have a clear 
understanding of these points and we shall be working with the FSA to ensure this explanation 
is brought to the attention of industry. 

 

 
5 If European Free Trade Association countries decide to adopt the Amending Directive this will apply within the European Economic Area. 

Box 2.C: Question 3 

Do you have any comments on the draft regulations of the amending SI? 
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3 How to respond 
 

Box 3.A: Summary of Consultation Questions: 

1 Do you have any information on the quantitative benefits associated with 
increasing the number of persons to whom an offer may be directed before it 
ceases to be an exempt offer from 100 to 150 persons? 

2 Do you have any views on the Government’s decision to introduce these specific 
elements of the Amending Directive earlier than required, because this will be 
beneficial to smaller companies?  

3 Do you have any comments on the draft regulations of the amending SI? 

3.2 We invite comments on the issues and questions set out in this consultation paper, which 
includes a draft Statutory Instrument and Impact Assessment, by 9 June 2011. Please send 
responses to: 

Securities and Markets Team 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 

Email: SAMteam@hmtreasury.gsi.gov.uk 

3.3 When responding, please state if you are responding as an individual or representing the 
views of an organisation. In accordance with the code of practice on open government, 
comments will be made publicly available unless respondents specifically request otherwise. 

Confidentiality disclosures 

3.4 Information provided in response to this consultation, including personal information, might 
be published or disclosed in accordance with the access to information regimes. These are 
primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act (DPA) and the 
Environmental Information Regulations 2004. If you want the information that you provide to 
be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of 
Practice with which public authorities must comply with and which deals, amongst other things, 
with obligations of confidence. In view of this, it would be helpful if you could explain to us why 
you regard the information you have provided as confidential. If we receive a request for 
disclosure of the information, we will take full account of your explanation but we cannot give 
an assurance that confidentiality will be maintained in all circumstances. 

3.5 An automatic confidentiality disclaimer generated by your IT system will not, of itself, be 
regarded as binding on the Department. Your personal data will be processed in accordance 
with the DPA, and in the majority of circumstances, this will mean that your personal data will 
not be disclosed to third parties.  
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Any Freedom of Information Act queries should be directed to: 
 
Correspondence and Enquiry Unit 
Freedom of Information Section 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 
 
Tel: (+44) (0) 20 7270 4558 
Fax: (+44) (0) 20 7270 4681 
 
Email: public.enquiries@hm-treasury.gov.uk 

Code of practice on consultation 

3.6 This consultation is being conducted in line with the criteria in the Government’s Code of 
Practice on Consultation. The seven consultation criteria are: 

• When to consult – formal consultation should take place at a stage when there is 
scope to influence the policy outcome. 

• Duration of consultation exercises – consultations should normally last for at least 
12 weeks with consideration given to longer timescales where feasible and sensible. 

• Clarity of scope and impact – consultation documents should be clear about the 
consultation process, what is being proposed, the scope to influence and the 
expected costs and benefits of the proposals. 

• Accessibility of consultation exercises – consultation exercises should be designed  
to be accessible to, and clearly targeted at, those people the exercise is intended  
to reach. 

• The burden of consultation – keeping the burden of consultation to a minimum is 
essential if consultations are to be effective and if consultees’ buy-in to the process 
is to be obtained. 

• Responsiveness of consultation exercises – consultation responses should be 
analysed carefully and clear feedback should be provided to participants following 
the consultation. 

• Capacity to consult – officials running consultations should seek guidance in how to 
run an effective consultation exercise and share what they have learned from the 
experience. 

If you feel this consultation does not fulfil these criteria, please contact: 
 
Angela Carden 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 
 
Email: angela.carden@hmtreasury.gsi.gov.uk 

 

mailto:angela.carden@hmtreasury.gsi.gov.uk�
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A 
Draft implementing 
instrument (SI) for early 
measures 

 

S T A T U T O R Y  I N S T R U M E N T S  

2011 No.  

FINANCIAL SERVICES AND MARKETS 

The Prospectus (Amendment) Regulations 2011 

Made - - - - *** 

Laid before Parliament *** 

Coming into force - - [31st July 2011] 

The Treasury are the government department designated(1) for the purposes of section 2(2) of the European 
Communities Act 1972(2

(a) the listing of securities on a stock exchange and information concerning listed securities; and  
) in relation to— 

(b) measures relating to prospectuses on offers of transferable securities to the public. 

The Treasury, in exercise of the powers conferred by section 2(2) of that Act, make the following 
Regulations: 

Citation, commencement and amendments 

1.—(1) These Regulations may be cited as the Prospectus (Amendment) Regulations 2011 and come into 
force on [31st July 2011]. 

(2) In section 86(1)(b) of the Financial Services and Markets Act 2000(3

(3) In paragraph 9(1) of Schedule 11A to that Act (transferable securities), for “the total consideration of 
the offer is less than 2,500,000 euros (or an equivalent amount)” substitute “the total consideration of the 
offer in the European Union is less than 5,000,000 euros (or an equivalent amount)”. 

) (exempt offers to the public), 
for “100 persons” substitute “150 persons”.  

 
 
 Name 

Name 
 
(1) S.I. 1992/1315, article 9. 

(2) 1972 c.62; section 2(2) was amended by section 27 of the Legislative and Regulatory Reform Act 2006 (c.51). By virtue of the amendment 
of section 1(2) made by section 1 of the European Economic Area Act 1993 (c.51) regulations may be made under section 2(2) to implement 
obligations of the United Kingdom created by or arising under the Agreement on the European Economic Area signed at Oporto on 2nd May 1992 (Cm 
2073, OJ No L 1, 3.11.1994, p. 3) and the Protocol adjusting that Agreement signed at Brussels on 17th March 1993 (Cm 2183, OJ No L 1, 3.1.1994, 
p.572).  
(3)2000 c. 8.Section 86 was substituted and Schedule 11A inserted by S.I. 2005/1433, reg. 2. 
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. 

Address Two of the Lords Commissioners of her Majesty’s Treasury 
 
 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend two provisions of the Financial Services and Markets Act 2000 to implement in 
part Directive 2010/73/EU (OJ No L 327, 11.12.2010, p.1) of the European Parliament and of the Council 
amending Directives 2003/71/EC on the prospectus to be published when securities are offered to the 
public or admitted to trading and 2004/109/EC on the harmonisation of transparency requirements in 
relation to information about issuers whose securities are admitted to trading on a regulated market. 

Regulation 1(2) increases the number of persons to whom an offer may be directed before it ceases to be an 
exempt offer from 100 to 150 persons. Regulation 1(3) increases from 2.5 to 5 million euros the limit for 
the total consideration of the offer in the European Union below which it is not unlawful to offer 
transferable securities to the public without an approved prospectus first having been made available to the 
public. 

An Impact Assessment of the effect of this instrument on the costs of business has been prepared and is 
available on the HM Treasury website (www.hm-treasury.gov.uk) or from the Securities and Markets team,  
HM Treasury, 1 Horse Guards Road, London SW1A 2HQ and is annexed to the Explanatory Memorandum 
which is available alongside the instrument on the OPSI website (www.opsi.gov.uk). 

http://www.hm-treasury.gov.uk/�
http://www.opsi.gov.uk/�
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B Impact Assessment 
 
Impact Assessment below. 





















HM Treasury contacts

This document can be found in full on our 
website at: 
hm-treasury.gov.uk

If you require this information in another 
language, format or have general enquiries 
about HM Treasury and its work, contact:

Correspondence Team 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ

Tel:  020 7270 4558  
Fax:  020 7270 4861

E-mail:  public.enquiries@hm-treasury.gov.uk
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