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01402

01405

be careful in assessing these matters on written evidence alone. It may be

necessary to interview the claimant to get clarification or further information.

If it is clear from the case papers that a claimant has previously made statements
which have proved to be incorrect, the DM is entitled to regard evidence provided by
that claimant critically, regardless of whether these statements were genuine errors

or attempts to mislead.
Example

An IB claimant is claiming for a partner who has earnings which he states are the
same each month. The papers show that on occasion his partner has not told him of
overtime and bonus payments. The overpayments are not recoverable because the
claimant did not know the facts and could not be expected to disclose the additional
earnings. The DM cannot rely on the claimant's evidence and asks to see the pay

slips each month.

01403 - 01404
Burden of proof

A clear understanding of where the burden of proof lies helps the DM to weigh the
evidence and decide whether further evidence should be sought. DMs should note
that

1. initially the burden lies with the claimant to prove that the conditions for a
claim or application are satisfied' but they should do as much as possible to
ensure that the claimant has every opportunity to provide all relevant
evidence and where the information is available to them rather than the
claimant, then they must take the necessary steps to enable it to be traced

2. where they wish to show that an exception to a condition of entitlement is not
satisfied, the burden of proof rests with them?

3. there is no presumption in favour of the claimant though for IIDB the claimant
is normally presumed to have the PD if he has worked in the prescribed
occupation; for example, a cotton weaver with byssinosis (see DMG Chapter
67 for full guidance)

4, where an allegation is denied by the claimant it is generally for DMs to prove
the facts.
5. the burden of proving that the conditions for revision or supersession are

satisfied lies with the person who applies for revision or supersession

6. in overpayment cases the burden of proof for the purposes of determining the
sum to be recovered falls on them® (see DMG Chapter 09).

7. where a criminal court convicts a person of an offence related to obtaining or
receiving benefit, that conviction shifts the burden of proof relating to the
same benefit and period at issue from them to the claimant®.
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Note 1: An example of 2. is where there is a claim for a SF funeral payment, it is
for the DM to show that the claimant is not entitled because a close relative is not in

receipt of a qualifying benefit.

Note 2: Where 5. applies the question of whether the conditions for revision or
supersession are satisfied must be considered separately from the question of
whether the decision should be revised or superseded.

1 R(SB) 2/83(T), 2 Department for Social Development v Kerr [2004] UKHL 23;
38SSAAct92,5s71; CSAct 91, s 16-19 & s 71; R(SB) 34/83; 4 R(S) 2/80

01406 - 01419
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02541 A claim for MA which is
1. made between the 14th week before the EWC and
2. made up to the beginning of the 6th week before the EWC and

3. treated as a claim for IB or SDA

will be a claim in advance for those benefits. The claim can be treated as a claim for
IB up to the 14th day following the ADC.

IB - failure to satisfy contribution conditions

02542 Where a claim for IB is made and the DM is satisfied that
1. the contribution conditions are not met and

2. within three months the conditions would be satisfied for a PIW beginning in a

later benefit year

the DM may treat the claim as made for a period starting with the first day on which
the conditions are satisfied and award benefit'.

1 S8 (C&P) Regs, reg 13
SF funeral and maternity payments

02543 An advance claim for a funeral or maternity payment can be made up to three

months before the normal time for claiming begins’. The normal time for claiming is
1. for maternity payments — the period beginning

1.1 eleven weeks before the first day of the EWC and ending six months
after the ADC? or

1.2 with the date on which the claimant becomes responsible for the child

and ending 6 months after that date® or

1.3  with the date on which a qualifying order is made and ending 6 months

after that date” or

1.4 with the date on which the guardianship takes effect and ending 6

months after that date® or

1.5 with the date on which the child is placed with the claimant or the

claimant’s partner for adoption and ending 6 months after that date® or
1.6 with the date on which the a\du:thic:nT

1.6.a takes effect in respect of an adoption under prescribed

. . B
legislation” or

1.6.b is recognised under prescribed legislation and ending 6

months after that date®
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02544

02545

02560

02561

02562

02563

2. for funeral payments - the period beginning with the date of death and
ending six months after the date of the funeral’.

1 S8 (C&P) Regs, reg 13(1); 2 reg 19(1), Sch 4(8) & SFMFE (Gen) Regs, reg 5(3)(a); 3 reg 5(3)(b);
4 reg 5(3)(c); 5 reg 5(3)(d); 6 Reg 5(3)(e); 7 Reg 5(3)(f); 8 Adoption and Children Act 2002,
5 66(1)(c), (d) & (e); 95 66(1)(e); 10 SS (C&P) Regs, reg 19(1) & Sch 4(9)

The DM should

1. decide whether a claim which has been made too early can be accepted as

an advance claim and

2. if the claim is not accepted as an advance claim, disallow it because it has

been made outside the normal time limits.

The DM should accept that an advance claim has been made where the evidence

shows that the conditions for entitlement will be satisfied

1. for maternity payments - on the first day of the eleventh week before the
EWC
2. for funeral payments - on the date of the funeral.

Benefit will be paid on that day, subject to all the conditions for entitlement being
satisfied'.

1 55 (C&P) Regs, reg 13(1)(b)

02546 - 02559

SPC

Making a claim before attaining qualifying age

[See Memo DMG 01/19]

A claim for SPC may be made, and that claim may be determined, at any time within
the advance period‘.

1SS (C&P) Regs, reg 4E(1)

The advance period begins on the date four months before the day on which the
claimant attains the qualifying age and ends on the day before the claimant reaches
that age1.

1SS (C&P) Regs, reg 4E(2)

Where a claim made within the advance period is defective, the claimant may
correct the defect at any time before the end of the advance period1.

1SS (C&P) Regs, reg 4E(3)

Where a claim for SPC is made during the advance period the information or
evidence required by the Secretary of State in order to decide whether to set an AIP

or the length of the AIP the time within which the claimant must provide that
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Special rules - late or unpaid contributions ........................... 04392

Special rules - Attendance Allowance and Disability Living Allowance

Advantageous Change ..........c..coeiiiiiiiie e 04395
Terminally Il ........eeeee e 04402
Renewal Claims .........ocuiiiiiii e 04403

Special rules - Industrial Injuries scheme benefits

Disablement determinations made before 5.7.99 .........ccccooviiiiiiiiiinieee 04405
Disablement decisions made after 5.7.99..........ccccooiiiiiiiiii 04407
Recrudescence of a prescribed disease..........ccccovieiiiiiii i 04408
Worsening after assessment period has ended ...........cccccceeeeiiiiiieen.n. 04410
Worsening during an assessment period ...........ccccceeviiiiiiiiieieen e 04412

Worsening in accident cases - no loss of faculty decision made

DEfOre 5.7.99 ... 04414
Claimant's condition has deteriorated.............cccociiiiiiiiiii e 04417
Claimant's condition is unchanged ...........ccccccoviiiiiiiciei e 04418
Claimant's condition has improved ............cccccceeeeiieiiciiieee e 04419
Diagnosis or loss of faculty in doubt ... 04420
POSthumOUS Claims ... 04425

Superseding current assessments and awards.............cccceeevciieee e, 04426

Special rules - Incapacity Benefit and Severe Disablement Allowance

IB and SDA decisions - medical examination ...........ccccocceveiniieneeniiiee e 04430
Effective date........ooooiii 04433
Changeintherate of IB .........cooiiiiiii e 04440
Advance PCA tESHING .....eeiieiieiie e 04441
Medical eVidence EXPIreS..........uuiiiiiiee e e e e e 04450
Own occupatioN tESt ....ocoiiiiiiie e 04453
Personal capability assessment ... 04454
Effective date ..o 04456
Medical evidence received after PCA carried out...........ccccovveeeiiiieeene 04457
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Changes not requiring supersession

Repayment of a student [0an ............ccceeeeieei i 04506
Alteration of component rates ...........occeeiiiiiiiiiiiie e 04507
AGE ChANGES ...t 04510
Change from IS 10 JSA or JSA OIS ...eiiiiie e 04511

Special rules relating to Income Support

INEFOAUCTION ... 04550
IS - change of circumstances - the generalrule ...............coooeiiiieeieinn, 04551
Periods of temporary residence in connection with training ........................ 04555
Exceptions to the general rule - IS ... 04556
Change ceases t0 apPlY ... ..o 04557
IS and residential care breaks ...........cccoieiiiiiiiiiiei 04558
Supersession resulting from payment of income..........cccocceeveeceicciiiieeeennn. 04560
ReduCtion iN IS .. .. 04561
Incomplete evidence - housing COSES........cooiiiiiiiiiiiiiie e 04570
Incomplete evidence - otherissues ..........cccccceeeeiiii 04571

Special rules relating to Jobseeker’s Allowance

Change of circumstances - the generalrule...............cccccviviiiienciee e, 04580
Exceptions to the general rule.............ooooiiiiiiiii i, 04581
Change ceases t0 aPPIY.......ueiiiiiiiiiie s 04582
Payment of INCOME........cooiiiiiii e 04583
Reduction in Jobseeker's allowancCe...........ccocceveiiiieiiiniieee e 04584
Determinations on incomplete evidence...............cccccc 04585
Young people - SANCHONS.........cooiiiiiieiiie e 04586
SANCHONS. ... 04587
Supersession of JSA(Cont) aWards ..........occeerieriiieeireee e 04590

Special rules - State Pension Credit

Information and EVIAENCe ... 04600
At the end of an assessed income period...........cccoceeeeeeeeeeiiiiieeeeeennn. 04601
Changes in retirement proviSion..........cccccecccvieiiiee e 04603
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Rapid REVIEW ..o 04604

Supersession - assessed iINCOME PEFOAS ........eeevreeeeiiiiiiiiieiee e 04611
Supersession at the end of the assessed income period ...........ccccooceeeee 04615
Information provided within time limits ................ccoooo 04617
Information provided late.............cccocooiiiiiiiiii e 04618
SPC superseded but assessed income period cannot be set ............. 04620

Supersession - incomplete evidence
HOUSING COSES ...t 04630
Additional amount for the severely disabled .............ccccoecveviiiiiineenee 04631

Supersession - change of circumstances

General effective date rule ... 04640
Change of circumstances - the generalrule ..............cccccooiiiiiiiee 04642
Advantageous change notified outside time limits .............cccccoeeeennn 04643
Exceptions to the general rule............ccooiii 04646
Changes iN INCOME.........uuiiiiiie e e e 04647
PFISONEIS .. e 04648
Change of benefit WeekK...........oooiiiiiiiii e 04649
Claimant ceases to be a patient.............ccooeiiiiiicc e, 04650
Death of the claimant.............cocii i 04653
L8]] =111 oo TR SRR 04680
Supersession on change of election - deferred entitlement................. 04685

Special rules - ESA, IS, JSA and SPC

Housing costs - service charge adjustments .............cccooiiiiiii e 04687
Special rules - Employment and Support Allowance.................c..c...... 04696
o= o (0] o 1= USSR 04699
Other @XCEPLONS ...eeiii i 04700
Other effective date rules ............coooeiiiiiiiiii e 04701
Non-dependent entitled t0 ESA..........oooiiiii i 04702
Failure determination ... 04703
Receipt of HCP report and cases where no examination is carried out...... 04705
TerminallY Il ... 04710
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Treated as having LCW — medical evidence expires.........cccoccvereveivereennnne 04711

ESA appeal withdrawn, struck out or dismissed...........cccccceeveiiiiiiiiereeennnn, 04714
Previous PLCW less than 13 WEEKS .......cooivuiieieeeeeeeeeeeee e 04717
ESA and residential care breaks.............ccoooivuiiiieiiiieeeee e 04720

Supersession of BB, Cat A or Cat B RP, RP and SP —
Class 2 contributions................oooommiiii i 04751

Suspension and termination of benefit

i F= 10 = T 1SS 04800
Loss of contact with claimant ..............ccoooi e, 04802
Immediate SUSPENSION .......cccoeeiiiiiii 04810

Suspension where a question arises as to whether benefit should

be revised or SUPErseded...........ceevi i 04817
Suspension where an appeal is pending ........cccoeeirieiiiiiiie e 04818
[N\ 0111071 1 o] o TSP URRSPRRRR 04821

When benefit suspended must be paid - appeal no longer pending....04822

Suspension where an appeal is pending against a decision in a

IffEreNt CASE ...oeiiiiiii e 04830
What happens if the suspension is lifted............ccccoveiiiiiiiiiiii e, 04840
Suspension where information has been requested............c....ccoeecvvineee.... 04841
Termination following SUSPENSION ...........eiiiiiiiiii e 04846
When is it appropriate to extend the time limit...............c.occooii i 04850
Date from which benefit is terminated.............ccociiiiiii 04852
Suspension where claimant fails to have a medical examination................ 04857
Termination where claimant fails to have a medical examination ............... 04860
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04511

04512

04513

Change from IS to JSA or JSA to IS

Where
1. a person is awarded IS or JSA (“the existing award”) and
2. if that award did not exist an award could be made for JSA or IS (“the

alternative benefit”) were a claim made for it

then when a claim is made for the alternative benefit, the DM may supersede the
existing award to bring it to an end'.

185 CS (D&A) Regs, reg 144(1) & (2)

Where DMG 04511 applies the existing award ends on the day immediately before
the first day on which the award of the alternative benefit takes effect’.

188 CS (D&A) Regs, reg 144(3)

Where the alternative benefit is JSA, the person does not have to serve waiting

days’.

Note: See DMG 04701 for guidance on ESA

1 85 CS (D&A) Regs, reg 144(4); JSA Act 95, Sch 1, para 4

04514 - 04549
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04680

04681

04682

04685

04686

04655 - 04679

Uprating

Uprating of SPC will not normally require a supersession decision. Where rates are
changed on uprating, the amount of benefit payable and the award will be the new

amount without the need for any further decision of the DM'.

But see DMG 04681 for an exception to this rule.

1854 Act 92,5 1598

There is an exception1 where the appropriate minimum guarantee includes an
additional amount for former claimants of IS or JSA(IB)2 (known as the transitional
amount - see DMG 78120 et seq for guidance on when this additional amount
applies).

185 CS (D&A) Regs, reg 14(5); 2 SPC Regs, Sch I, para 6

Where DMG 04681 applies, uprating will need to be carried out by means of
supersession1.

188 CS (D&A) Regs, reg 14(6)

04683 — 04684

Supersession on change of election - deferred
entitlement

The DM may supersede1 a decision awarding SPC where

1. the claimant or partner makes or is treated as having made an election for a

lump sum’ or

2. a lump sum is repaid after the person changes their election to an increase of
Cat A or Cat B RP, SAP, GRB or SP3.

See DMG Chapter 75 for guidance about deferring entitlement and making
elections.

158 CS (D&A) Regs, reg 6(2)(o) or reg 6(2)(oo); 2 SS CB Act 92, Sch 5, para Al or 3C; Sch 54, para 1;
SS (Def RP, SAP & GRB) (Misc Provs) Regs, Sch 1, para 12 or 17; Pensions Act 2014, 5 8(2), 5 8(4) &5 10;
3 Def RP Regs 05, reg 5; SS (Def RP, SAP & GRB) (Misc Provs) Regs, Sch 1, para 20D;

SP Regs, reg 44 & reg 6; Pensions Act 2014, 5 10

Where DMG 04685 applies, the new decision is effective’ from

1. the day on which the lump sum or payment on account of a lump sum is paid

or repaid where that is the payday or

2. the following payday.

1SS CS (D&A) Regs, reg 7(74)
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Example

The claimant is a single woman who was 60 on 8.5.05 and who deferred her RP for
twelve months. She has capital of £8,000. On 8.5.06 she claims RP and SPC but
does not immediately make an election on her deferral option. SPC is awarded to
the claimant, taking into account her RP and £4.00 deemed weekly income due to
her capital. On 5.6.06 the claimant elects to receive increments. The decision
awarding RP is revised to include increments. The decision awarding SPC is also
revised to take into account the claimant’s increased RP. On 26.6.06 the claimant
realises she would have been better off taking a lump sum so she changes her
election. As she is liable for tax, the claimant receives a lump sum of £7,200 rather
than the amount of £8,000 she would have received if she were not liable for tax. Of
the claimant’s total capital of £15,200, the amount of £8,000 (the gross amount of
the lump sum) is disregarded. The decision awarding SPC is superseded to reduce

the amount of deemed weekly income to be taken into account to £3.00.
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04696

04697

04698

04699

Special rules - Employment and Support
Allowance

The general rule is that an ESA supersession decision on the grounds that there
has been a relevant change of circumstances takes effect from the first day of the

benefit week in which the change occurs’.

188 CS (D&A) Regs, reg 7(1)(a); Sch 3C, para 1

“Benefit week” means the period of seven days ending on

1. the day before the first day of the first benefit week following the date of claim
or
2. the last day of ESA payment where it is paid for less than a week'

1 ESA Regs, reg 2(1); SS CS (D&A) Regs, reg 7(3)(d)
Other supersession decisions where'
1. the supersession is on the grounds that the decision to be superseded
1.1 is a DM's decision which is erroneous in law’

1.2 is a decision awarding ESA where the claimant or a family member

becomes entitled to a qualifying benefit®

1.3 is a decision awarding ESA where the SDP cannot be included in the
award because there is a non-dependant, and the non-dependant is

awarded a qualifying benefit*
1.4 is as in DMG 04292 (reinterpretation of the Iaaw)5

also take effect from the first day of the benefit week.

1 85 CS (D&A) Regs, Sch 3C, paras 9 & 10; 2 reg 6(2)(b); 3 reg 6(2)(e); 4 reg 6(2)(ee); 5 reg 7(6);
Exceptions

The general rule in DMG 04696 does not apply

1. where the change is to the claimant's advantage, and was notified outside the

one month time limit' - see DMG 04501 1. which also applies to ESA

2. where the change is because the claimant is terminally ill” - see DMG 04710.

188 CS (D&A) Regs, reg 7(2)(b)(i); 2 reg 7(2)(be)
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Other exceptions

04700 The guidance at DMG 04556 11., 32., 43., 5% and 7. on exceptions to the general
rule in DMG 04696 also apply to ESA. In these cases the decision is effective from
the date of the changes.

1 WR Act 07, Sch 1, para 6(1)(a); 2 ESA Regs, reg 156(6)(d) or (h); 3 Sch 5, para 12; 4 para 3;
5 S8 CS (D&A) Regs, Sch 3C, para 2 & 3

Other effective date rules

04701 Guidance on effective date rules for
1. supersession in incapacity cases' (see DMG 04231 - 04245)
2. supersession of a FtT or UT for error of fact? (see DMG 04337 - 04340)
3. change between benefits including waiting daays3 (see DMG 04511 - 04513)
4, payment of income* (see DMG 04560)
5. reduction of benefit following supersession5 (see DMG 04561 - 04562)

6. change ceases to aapply5 (see DMG 04557)

also apply to ESA.

188 CS (Dd&eA) Regs, Sch 3C, para 7; 2 para 8; 3 reg 144; WR Act 07, Sch 2, para 2; 4 ESA Regs, reg 93;
SS CS (D&A) Regs, Sch 3C, para 4; 5 para 5; 6 para 6;

Non-dependant entitled to ESA

04702 Where the relevant change is that
1. the claimant has a non-dependant and

2. the non-dependant becomes entitled to main phase ESA

the supersession decision is effective from the date the main phase ESA is first paid
to the non-dependant1.

188 CS (D&A) Regs, reg 7(17H)
Failure determination

04703 A decision awarding ESA may be superseded where there has been a failure
determination’. A failure determination is a determination by the DM that the
claimant has failed without good cause to satisfy a requirement to take part in a Wil

or undertake WRA”.The supersession decision takes effect from®

1. the first day of the benefit week in which the failure determination is made
where, on the date of the determination, the claimant has not been paid ESA

since the failure to which that determination relates or
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