
Charities Act 2006 Review – Call for Evidence

Complaints, appeals and redress
Issue:

Following on from the creation of the Charity Tribunal in the Charities Act 2006, the Charities Act 2006 review seeks to understand whether the systems for resolving complaints relating to charities and their regulation (both statutory and operational) are sufficiently robust, comprehensive and accessible.
Background:
Complaints, appeals and redress in relation to charities broadly fall into two categories:
· Firstly, there are complaints concerning the actions and decisions of charities themselves. These complaints could include internal disputes (for example, between supporters on the strategies or priorities of the charity) and external complaints (for example, about services a charity provides). 
· Secondly, there are decisions made by the Charity Commission in its regulation of the sector, for example decisions about opening investigations into charities or registering new charities.
The Fundraising Standards Board also has an important role in handling complaints, specifically those to do with fundraising practices. However, these are not included within the scope of this call for evidence; they are instead dealt with in the calls for evidence on self-regulation and transparency in fundraising.
Challenging charities’ own actions and decisions
At present, there is little in the way of a centralised system for handling this type of complaint. Many charities have their own internal complaints procedures, but it is not mandatory for them to do so and the practice is by no means universal. Once a charity’s internal procedures (if any) have been exhausted, there may be no further options for redress.
Where complaints relate to a particular service delivered by the charity, complainants may have access to a regulator or ombudsman responsible for those type of services (for example, health or social care service complaints may be covered by the Care Quality Commission and/or Parliamentary and Health Services Ombudsman). However, other types of complaint, such as those relating to internal disputes, cannot be addressed in this way.

Unless a problem within a charity is so serious that it is putting the charity’s assets, beneficiaries or reputation at serious risk of significant harm, the Charity Commission will not intervene. Its guidance makes it clear that charities themselves should be responsible for resolving disputes – internal in relation to the charity’s governance, policies or priorities, or external on the part of beneficiaries, volunteers, donors or the public. 

However, the Charity Commission nonetheless receives a high number of these types of complaint; indeed, they make up the majority of complaints it receives. There can be dissatisfaction on the part of complainants with the Charity Commission’s perceived inability or unwillingness to take action on any of these matters, which has led to cases before the Tribunal which are then struck out on grounds of scope (see below). Some complainants in such cases also make use of the Commission’s internal complaints review process, which then leads to an external Independent Complaints Reviewer, and potentially the Parliamentary and Health Service Ombudsman.  But once again, these routes may offer little or no comfort to complainants as often complaints may be outside the scope of the Commission’s regulation.
The Charities Act 2006 review is seeking to understand whether a more comprehensive and coherent system for resolving this type of complaint is needed and, if so, how that system could operate and be supported. One solution that has been suggested is the possibility of creating a Charities Ombudsman which, like other Ombudsmen services, would be able to investigate and resolve complaints about charities from external parties (e.g. a beneficiary making a complaint about services). However, this raises questions, including its impact on trustees’ independence, the increased regulatory burden, the willingness of parties to be bound by its findings and how such a service could be funded.
Challenging Charity Commission decisions
The Charity Commission regulates the charity sector in England and Wales and supports trustees in fulfilling their duties by providing guidance and advice. Please note that a separate call for evidence covering the role and status of the Charity Commission is also available.

At present, when someone wishes to make a complaint about a decision or action of the Charity Commission, they broadly have two options: 
· The Charity Commission’s own internal Decision Review process, whereby the original decision is reconsidered from scratch, where possible by someone more senior; 
· A claim before the Charity Tribunal (assuming the complaint is within its scope; see below). 
These options are not necessarily exclusive; a decision made through the Decision Review process can still be made the subject of a claim before the Tribunal, as long as this is done within the time limit for bringing a claim. In addition, there is no requirement to go through the Commission’s Decision Review process before lodging an appeal with the Tribunal.
Before the 2006 Act, charities that were dissatisfied with decisions of the Charity Commission had to make their appeal to the High Court (or seek Judicial Review in the High Court). Cases on charity law were relatively rare, which limited the potential for clarification and development of the law to reflect wider changes in society. 

The 2006 Act set up the Charity Tribunal (now formally known as the First Tier Tribunal (Charity) but referred to throughout this document as the Charity Tribunal or Tribunal) with two aims: 
· Make access to justice cheaper, swifter and less formal than the High Court process; and
· Provide a mechanism for the law to develop flexibly over time, including via references from the Attorney General (or the Charity Commission with the Attorney’s permission) to clarify points of law.
Not all the actions of the Charity Commission can be challenged before the Tribunal. A list setting out which decisions may be challenged, by whom, and what remedies can be sought is set out in Schedule 1C of the Charities Act 1993 (as amended by the 2006 Act. This is now Sch 6 to the Charities Act 2011, which consolidates previous legislation). The list is long, and relatively complex, but does not cover every decision or action of the Charity Commission; a frequently-cited omission is a decision (on the grounds of proportionality, lack of evidence or vires) not to take any action following a complaint about a charity. The list also does not include occasions where the Charity Commission decides to offer proactive advice to a charity where it has concerns.
Complaints about the Commission’s standards of service cannot be taken to the Tribunal, but must instead go through the Commission’s internal complaints review process, an external Independent Complaints Reviewer, and potentially the Parliamentary and Health Service Ombudsman.  
There is mixed evidence and opinion as to how successful the Charity Tribunal has been in delivering its aims. There have been some cases where local people have successfully challenged Charity Commission decisions about charities that would have affected them (e.g. Derek Maidment & Lennox Patrick Ryan v The Charity Commission for England and Wales; Ground, Pople, Lemieux & Lawrence v Charity Commission for England & Wales and The Guildford Diocesan Board of Finance).  At the same time, the volume of cases has been lower than expected, with many cases struck out as out-of-scope, and there have been complaints by some that the cost and need for legal input is no different than had the case gone to the High Court.
The Charities Act 2006 review therefore seeks to understand the extent to which the Tribunal has succeeded in delivering its aims, and whether it offers a sufficiently comprehensive, balanced system for resolving complaints about decisions of the Charity Commission.
Who should respond?

Anyone can respond, and all responses will be considered.

However, we are particularly interested to hear from those who have brought, considered bringing, or otherwise been involved in cases before the Tribunal, or the Commission’s internal decision review or complaints review processes.
Deadline for responses:

The deadline for receiving responses to this call for evidence is 16 April 2012.
How to submit your response:

Please send your response by e-mail to charitiesactreview@cabinet-office.gsi.gov.uk 

Alternatively you can write to:

Charities Act 2006 Review

C/O Office for Civil Society

4/16, HM Treasury

1 Horse Guards Road

London SW1A 2HQ

	Question 1: Do you think the current system for addressing complaints about the decisions and actions of charities is adequate and appropriate? Please give reasons (with examples where possible).


	Question 2: If you answered no to Q1, what system would you prefer to see in place, and why?



	Question 3: Do you think there should be a Charities Ombudsman? Please give reasons. If you think there should be, how would you see this system operating?


	Question 4: To what extent do you think the Charity Tribunal has succeeded in meeting its two original aims? Please give reasons and include specific evidence where possible.


	Question 5: Do you think the jurisdiction of the Charity Tribunal (i.e. the issues it can consider) should be changed? If so, how?


	Question 6: What else, if anything, could be done to help the Charity Tribunal achieve its aims (e.g. guidance for applicants etc)?


	Question 7: What further changes, if any, should be made to improve the system for challenging decisions of the Charity Commission?



	Question 8: Do you have any other comments about complaints, appeals and redress issues?



Respondent details:

	Name:
	

	Position:
	

	Organisation Name:
	

	Organisation size (income)
	


What happens next?
· We will acknowledge receipt of all responses, although we cannot provide a detailed response to each individual submission.
· All responses will be considered in forming the report of the review. 

· The aim is for the report of the review to be laid in Parliament and published in July 2012.

The small print:

All information in responses, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000, the Data Protection Act 1998 and the Environmental Information Regulations 2004). If you want your response to remain confidential, you should explain why confidentiality is necessary and your request will be acceded to only if it is appropriate in the circumstances. An automatic confidentiality disclaimer by your IT system will not, of itself, be regarded as binding on the department. Contributions to the review report will be anonymised if they are quoted, unless we contact you and you give us your permission to use a particular quote.

Individual contributions will not be acknowledged unless specifically requested. 


