
Charities Act 2006 Review – Call for Evidence

Providing flexibility for charities to evolve: 

Charity Mergers, restructuring, constitutional change, dissolution and winding-up
Issue:

The Charities Act 2006 included several provisions to facilitate charity merger and restructuring, and the passing on of assets when a charity winds up.   These were all intended to help charities and the sector evolve more easily.  Have these provisions made a positive difference?  What more can be done to encourage and facilitate more mergers in the sector where appropriate and simpler processes for winding up charities and transferring their assets?
Background:
The Charities Act 2006 made a number of changes that were designed to help charities evolve more easily.  The 2001-02 Strategy Unit Review (that led to the Charities Act 2006) identified a range of small but important barriers that prevented or stifled the evolution of charities.  
The changes in the Charities Act 2006 included:
For unincorporated charities:

1) A power for unincorporated charities with an income of below £10,000 to update their purposes (with certain safeguards) without the need for a Charity Commission scheme.

2) An updated power for unincorporated charities with an income of below £10,000 to transfer all their property to another charity (subject to safeguards).

3) An updated power for all unincorporated charities to make it easier for them to change their administrative powers and procedures in their governing document without the Charity Commission’s prior approval.

4) A power for small unincorporated charities (income less than £1,000 that hold permanent endowment of less than £10,000, to resolve to spend the endowment (subject to safeguards).

For charitable companies:

5) Reduced Charity Commission consent requirements for charitable companies that amend their administrative powers and procedures.

For all charities:

6) A new, voluntary, “register of mergers” maintained by the Charity Commission that in many (but not all) cases enables merged charities to benefit from gifts including legacies that are left to the charity(s) that disappear as a result of the merger.

7) A power for small unincorporated charities (income less than £1,000) or unincorporated charities that hold permanent endowment of less than £10,000, to resolve to spend the endowment (subject to safeguards).

There is a known problem with the merger provisions of the 2006 Act.  In most cases, once a merger is registered, legacies or gifts to the charity(s) that disappear as a result of the merger automatically transfer to the new merged charity.  However there are some circumstances in which legacies will not transfer to the new “merged” charity, meaning that many merged charities are retaining the old charity as a shell in case it is needed to capture a gift or legacy.  
The 2006 Act gave the Charity Commission more flexibility to help charities where charitable donations could not be used as intended, or where a charity’s purposes are no longer relevant or achievable. The 2006 Act amended the ‘Cy-près’ rules that apply in these cases.  The Commission and courts can now take into account current social and economic circumstances when approached by charities seeking more freedom in how to use funds that cannot be used for their original purpose.  The Commission and courts can also take into account current social and economic conditions when deciding on new charitable purposes for a charity, whilst preserving the intention behind the charity’s original purposes. 
Also, the Charitable Incorporated Organisation (CIO) was designed to help charities evolve by providing a new legal structure.  This is addressed in more detail in the call for evidence on organisational forms.  

Who should respond?

Anyone can respond, and all responses will be considered.

We are particularly interested to hear from charities that have:

(a) merged, considered merging, restructured, or wound up, in recent years; or

(b) Used any of the new powers set out in paragraphs (1) to (5) above, or benefited from changes to the Cy-près rules. 
Deadline for responses:

The deadline for receiving responses to this call for evidence is 16th April 2012.
How to submit your response:

Please send your response by e-mail to charitiesactreview@cabinet-office.gsi.gov.uk 

Alternatively you can write to:

Charities Act 2006 Review

C/O Office for Civil Society

4/16, HM Treasury

1 Horse Guards Road

London SW1A 2HQ

	Question 1: One of the aims of the Charities Act 2006 was to make several changes to the law that would help charities to evolve by restructuring, merging or winding up.     Has your charity made use of any of these powers (please specify which), and if so have these changes made a positive difference?


	Question 2a: Some powers are limited to smaller unincorporated charities (i.e. income below £10,000).  Should their availability be extended to larger unincorporated charities?  If yes, what should the current £10,000 threshold be raised to?



	Question 2b: The power to spend permanent endowment is also limited to smaller charities (see paragraph 4 in the introduction above). Should the current thresholds be increased so that larger unincorporated charities can spend permanent endowment?  If yes, what should the new thresholds be?



	Question 3: For charitable companies, has it been an improvement to have a small category of “regulated alterations” requiring Charity Commission consent?  Have you taken advantage of this to make constitutional changes without needing the Commission’s consent?  Could this be further improved in any way?




	Question 4: There is a known technical problem with the register of charity mergers, which means that charities that have merged often retain the old charities as “shell” charities in order to capture certain types of legacies.  Has this problem affected your charity, and do you have a suggestion for how this might be resolved?


	Question 5: The Charities Act 2006 updated the Cy-près rules to enable the Commission and courts to apply them more flexibly when considered failed fundraising appeals or change to charitable purposes.  Have these changes been positive?  Are there further changes that could be made to the cy pres and failed appeals regimes that would help charities without undermining the fundamental protections that these regimes require?  


	Question 6:  Do you have any suggestions for further changes that could be made to encourage or facilitate restructuring or merger, enabling charities to evolve more easily, amend their constitutions or to simplify the processes involved in winding-up charities and transferring assets to other charities?


	Question 7:  Some people think that there are too many charities, and that this results in duplication and inefficiency.  Is there any evidence that this a problem? If so, what could be done to address it (for example a requirement to re-register periodically, a requirement for charities to have a limited lifespan, greater incentives for charities to merge or collaborate)?



Respondent details:

	Name:
	

	Position:
	

	Organisation Name:
	

	Organisation size (income)
	


Please indicate whether your charity has undertaken or considered any of the following in the last five years by ticking each that apply (if any).

	
	undertaken
	Considered but not undertaken

	Merger (using the register of mergers)
	
	

	Merger (without using the register of mergers)
	
	

	Wound Up
	
	

	Transferred assets to another charity
	
	

	Converted permanent endowment into expendable endowment
	
	

	Updated charitable purposes (small unincorporated charity power)
	
	

	Applied to the Charity Commission or court for Cy-près application of failed funds or change of purposes.
	
	

	Amended administrative powers or procedures
	
	


What happens next?
· We will acknowledge receipt of all responses, although we cannot provide a detailed response to each individual submission.
· All responses will be considered in forming the report of the review. 

· The aim is for the report of the review to be laid in Parliament and published in July 2012.

The small print:

All information in responses, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000, the Data Protection Act 1998 and the Environmental Information Regulations 2004). If you want your response to remain confidential, you should explain why confidentiality is necessary and your request will be acceded to only if it is appropriate in the circumstances. An automatic confidentiality disclaimer by your IT system will not, of itself, be regarded as binding on the department. Contributions to the review report will be anonymised if they are quoted, unless we contact you and you give us your permission to use a particular quote.

Individual contributions will not be acknowledged unless specifically requested. 


