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GUIDE TO THE REPORT

1. The body of the report is designed to be a self-
standing account. Where further information is
desired it is to be found on the Iraq Fatality
Investigations website. Additional source material and
evidence has been published on the website.

2. There are findings made throughout the review
where consideration has been given to certain areas
of the evidence. This has been done to allow for a
progressive approach to the findings, leading to the
central findings in sections 10 to 13. Section 14
contains my concluding comments and
recommendations.

3. Photographs, plans, items of relevance to the
detailed events and key documents relating to the
legal framework are to be found in Annexes A to F of
the Report. These Annexes have been used so as to
reduce citation of material.
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SECTION 1: INTRODUCTORY
OBSERVATIONS AND CONSIDERATIONS

1.1 This report records the outcome of the seventh
Investigation referred to the Iraq Fatality
Investigations (‘IFI'). Unlike the previous
Investigations, each of which concerned the death
of a civilian in Iraq after the end of the combat
phase of the war, this Investigation concerns the
death of a prisoner of war (‘PW’)" in the early stages
of the combat period of the war. The Ministry of
Defence (‘MOD’) has, at various times, given
considerable attention to the preparation of
instructions for the proper handling of PW
emphasising the priority which should be attached
to the instructions being followed. The Preface to
the March 2001 Edition of the Joint Warfare
Publication 1-10 (‘{JWP 1-10’),° being the JWP
current at the time of these events, explains the
approach of the Ministry:

“Given the sensitivity and the potential serious
political implications should an error occur

' | have decided to adopt this abbreviation, which is in line with that
used in NATO STANAG 2044 “Procedures for Dealing with
Prisoners of War (PW)” and STANAG 2074 “Treatment of Exercise
Prisoners of War During NATO Exercises”. In doing so, | note that
‘EPW’ and ‘PoW’ have been used in material relating to this
Investigation to denote the same.

2 Joint Warfare Publication 1-10, March 2001. Relevant extracts are
at Annex F.

12



SECTION 1: INTRODUCTORY OBSERVATIONS AND
CONSIDERATIONS

when handling Prisoners of War, it is intended
to produce an all embracing, definitive
document that should require few additional
supporting publications”.

JWP 1-10 will be referred to below as it forms part
of the legal framework for the Investigation.

1.2 My remit is grounded in my Terms of Reference
(‘TOR’). In turn they are grounded in Article 2 ECHR
and related principles which have been developed
by the courts. Fundamentally | am charged to
iInvestigate all the circumstances surrounding the
death of the deceased. The appropriate starting
point, which has driven the lines of inquiry, has
been the status of the deceased as a PW. | have
examined all the evidence which has become
available to me in order to see whether an error
occurred in the course of the handling of him which
caused or contributed to his death. If it did, the
political implications of its occurrence are not a
relevant concern for me, but the circumstances of its
occurrence constitute the heart of the Investigation.
Equally | have examined and considered whether
an error occurred in the investigative process
following his death. The due process of law in
connection with the death of PW includes a
requirement for an investigation to take place so as

13
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to reinforce the rights conferred on PW and to
underpin the rights of the next of kin.®

1.3 A number of shortcomings in the process adopted
following the death of Mr. Mahmud have given rise
to suggestions his death was covered up. The
approach of the military high command, in particular
its immediate response to reports coming out of
theatre and whether it paid due regard to the legal
framework governing its obligations, as well as its
response to the P&SS investigation subsequently
ordered and completed in 2004, have been the
subject of public comment and have given rise to
allegations of a cover-up. | shall set out the legal
framework which governed the operation and return
to consider my remit in connection with these
allegations. | have devoted considerable time to
guestioning all the relevant witnesses and have
analysed all the evidence in order to ascertain
whether any grounds exist for a conclusion that
there has been a cover-up. This process has added
enormously to the length of the Investigation.

Guarding and Escorting PW

1.4 The Rules of Engagement (‘RoE’) in force and
which had been issued to every RAF Regt Gunner
stated:

“UK Forces assigned to the escort or guarding
of IZ PWs (lraqi Prisoners of War), may use

% See section 9, “The Legal Framework”.
14



SECTION 1: INTRODUCTORY OBSERVATIONS AND
CONSIDERATIONS

minimum force, up to and including lethal
force, to control the movement, or prevent
escape of PWs.™

The role of an escort is defined in JWP 1-10,
Annex 3B1, as a role “...both to protect and
prevent able-bodied PW from escaping or being
liberated.’™ It is recognized that inherent tension
will exist where soldiers are guarding and
escorting PW and that the use of force required to
fulfil the role could match the treatment to be
levelled at a combatant. It follows that in very
material respects the role of guarding and
escorting a PW differs from the role to be
performed when handling civilians in the course of
maintaining law and order in a post-combat
situation.

1.5 Further, it has to be noted that the PW being
handled on the night in question were categorised in
the briefing for the mission given to the soldiers as,
“high-value assets”, “dangerous men”, and
“Fedayeen”, likely to be armed or include a suicide
bomber.® A principal purpose for the briefing was to
convey the need for an orderly, controlled, tight and

secure transfer in the difficult and cramped

4‘OP ROW / OP TELIC - ROEFE..
5 JWP 1-10 Annex 3B1, Annex F

® See section 6 “Pre-mission Preparation and Instructions” at
sections 6.7 — 6.22
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conditions of two aircraft. The ratio of soldiers to
each PW was two to one with the movement of PW
in accordance with a rehearsed plan. The time
constraint for the mission was set by the need for it
to be completed in the hours of darkness.’

The Circumstances of the Handling

1.6 The man who died and who has been referred to
as Mr. Tariq Sabri Mahmud was captured in
company with 62 other PW in the course of a
specialist mission carried out by the coalition forces
(‘CF’) of Australian, British and US military, during
the combat phase of the Iraq war on the night of 11
/ 12 April 2003. The mission involved the
transportation by the British Forces (‘BF’) of 63 PW
to a US-controlled holding facility in the Western
Ramadi desert, adjacent to the BF base. Two
chinook aircraft travelled to a pick-up point (‘PUP’)
in the desert, where the PW had been captured by
Australian Forces (‘AAF’), containing one embedded
member of the US Forces (‘USAF’).

" Ibid.
16



SECTION 1: INTRODUCTORY OBSERVATIONS AND
CONSIDERATIONS

Burial and Identification

1.7 The deceased was buried in the early hours of the
12 April by the US medical team. The evidence
regarding the process adopted by the USAF to
establish his identity has not persuaded me that |
can accept the reliability of the conclusion.® Despite
further inquiries conducted by me it has not proved
possible to ascertain the identity of the deceased
according to any satisfactory standard of proof. The
inquiries | pursued and my findings in this regard
are set out later in this report.® | considered whether
exhumation to establish his identity as well as the
cause of death should take place but concluded that
the chances of obtaining valuable evidence were so
slight that the process was overwhelmingly
outweighed by the expense which would be
involved and the problems connected with obtaining
valid consent.™ | have chosen to refer to the
deceased as ‘Mr. Mahmud’ throughout this report so
as to maintain consistency with my TOR and
previous investigations. My choice should not be
taken to indicate any conclusion with regard to the
identity of the deceased.

8 See sections 10.3 — 10.6

® See Section 10, “Issue 1: Identification of the Deceased and
Participation of the Family”.

10 See sections 10.14 — 10.15

17



The Iraq Fatality Investigations

1.8 | should record that | have received invaluable
assistance in my attempts to identify the deceased
from QC Law in Basra, to which | refer in section
10.1

Availability of Contemporary Records

1.9 The Investigation has been complex. It has
involved assistance from many witnesses and
detailed consideration of sensitive material. | have
been greatly assisted throughout by co-operation
from a number of soldiers who were involved in the
actual transportation of Mr. Mahmud and a number
of withesses from the military high command who
were involved in the aftermath and the reporting of
the incident. | can record willingness and
consequent effort to fulfil my requests for disclosure,
but it is noteworthy that documents and records
which |, in company with the witnesses, believe
would have been made at the time, have not been
found. The absence of documents and records,
which it is reasonable to believe once existed,
inevitably generates suspicion on the part of an
investigative fact finder. Their absence has caused
me to devote longer to the process of questioning
than should have been necessary. Despite the gaps
in disclosure, | have not concluded that documents
were deliberately destroyed or withheld so as to
avoid them having to be disclosed. The
administrative framework through which

1 See sections 10.11 - 10.12
18



SECTION 1: INTRODUCTORY OBSERVATIONS AND
CONSIDERATIONS
communications have passed and the prevailing
urgency under which things were done were not
conducive to the tidy creation and preservation of
records.

1.10 That said, the lack of contemporary
documents has proved to be troublesome, time
consuming and unsatisfactory. | understand that
measures to improve the electronic archiving of
documents, in particular those created in the course
of military operations, have improved. | have not
taken detailed evidence on the systems which have
now been established but | have taken statements
from witnesses who carried out repeated searches
at my request who have been able to provide
information on the current processes.' | have little
doubt that it has been recognised that there is a
necessity for the conduct of military operations and
affairs to be recorded so that the demands of public
accountability and the public interest can be met
through satisfactory and speedy disclosure. Later |
shall identify and comment on the specific gaps in
disclosure which | have encountered.’

1.11 A considerable volume of material has been
published on the website in connection with the
death of Mr. Mahmud. This material should be
regarded as a supplementary part of this report. The
material includes transcripts from public hearings

253065 IFI MOD-83-0000583-A
13 See sections 7.4 — 7.7, 7.21 and 11.10
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held between 15 to 17 May 2018. It has been done
in an endeavour to avoid lengthy citation in the body
of the report and unnecessary duplication. The
report will appear on the website after the hard copy
has been published.

Some Particular Considerations to be taken
iInto Account when Assessing the Evidence

1.12  When assessing the evidence from those in
theatre the following should be taken into account:

1.A specialist operation entails limitations on
imparting information which call for particular
attention when assessing the evidence. In the
normal course knowledge in connection with the
event will, at least to some degree, be imparted
to colleagues. If the evidence shows that it was
not, the reliability of withesses can come into
guestion and it can give rise to a suspicion that
the true facts have been withheld by withesses
getting together to give an agreed account or
cover up the details. | have given attention to
the specialist character of this operation;

2.The environment prevailing on this mission

would not have been conducive to prompt
exchanges of information;

20
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CONSIDERATIONS

3.A decision-making structure appropriate to the
conduct of a war, comprising layers of authority
and responsibility, will operate to limit
exchanges. It will give rise to repeated chain
reporting and the risk of unreliable and
misunderstood messages;

4.A heightened sense of danger and urgency,
which is bound to be present in a theatre of war,
narrows the concentration of those involved to
the area of their responsibility and acts so as to
exclude their awareness of wider events.

21
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SECTION 2: THE ORIGIN AND REACH OF
THE INVESTIGATIONS

2.1 The origin and purposes of the IFIl, sometimes
referred to as the Iraq Judicial Investigations,
appear from the reports, rulings and public
statements published on the website at
https://www.gov.uk/government/collections/iraqg-
fatality-investigations. The website carries an
extensive documentary record from which the legal
background, objectives, procedures and the course
of each of the Investigations can be seen.

2.2 The jurisdictional remit of the IFI has its origins in
various judgments of the European Court of Human
Rights (ECtHR) at Strasbourg. A succinct survey
can be seen from the judgment of the Divisional
Court, the judgment of the Grand Chamber of the
Strasbourg Court in Al Skeini and Others v United
Kingdom,'* and more recently judgments from
Leggatt J in the Administrative Court in Al Sadoon
and Others v Secretary of State for Defence.™

2.3 The detailed legal background to the IFl is set out
in full in the consolidated report into the death of
Nadeem Abdullah and Hassan Abbas Said,

120111 53 E.H.R.R 18
1°12015] EWHC 715 (Admin)
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SECTION 2: THE ORIGIN AND REACH OF THE
INVESTIGATIONS

published in March 2015. It is sufficient to record
that the specific obligations which govern the reach
and purpose of this Investigation are set out in two
judgments of the Divisional Court in the action of R
(Ali Zaki Mousa and others) v the Secretary of State
for Defence (No. 2).'” By an order of the Divisional
Court dated 31 October 2013, the Secretary of
State for Defence was ordered to hold inquiries into
civilian deaths in lIraq in any cases where he
accepted that there existed an Article 2 ECHR
obligation to hold an inquiry and where it was clear
that there would be no prosecution of any British
soldiers alleged to have been involved in the
deaths.

'8 lraq Fatality Investigations, “Consolidated Report into the death of
Nadheem Abdullah and the death of Hassan Abbas Said” (March
2015)

712013] EWHC 1412 (Admin) and [2013] EWHC 2941 (Admin)
respectively.
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SECTION 3: THE TERMS OF REFEFENCE
AND PROTECTIVE PROCEDURES FOR THE
INVESTIGATION

Terms of Reference

3.1 On 25 May 2017 | was appointed to conduct an
inquiry into the death of Mr. Mahmud. My
appointment is subject to the Terms of Reference
(‘TOR’) set out below:

“TERMS OF REFERENCE
The Scope of the Investigations.

1. The investigation into the death of Tanik Sabri
Mahmud on 11 April 2003 (‘the death’) is to be
conducted to establish the relevant facts and
accountability for the death, thereby discharging
the positive obligations of the State pursuant to
Article 2 of the European Convention on Human
Rights.

2. The investigation must be accessible to the
family of the deceased and to the public,
thereby bringing the facts to public scrutiny.

3. The investigation should look into and consider
the immediate and surrounding circumstances
in which the death occurred.

24



SECTION 3: THE TERMS OF REFEFENCE AND

PROTECTIVE PROCEDURES FOR THE INVESTIGATION

4.

The investigation should encompass the wider
circumstances of the death, including the
instructions, training, and supervision given to
the soldiers involved.

Where facts are found in connection with the
instructions, training and supervision given to
the soldiers, consideration should be given to
whether it is proportionate or necessary to
make recommendations on the issues raised
taking into account the extent to which the
issues raised have already been considered by
the Ministry of Defence or other inquiries.

The investigation is to be conducted so as to
bring to light all the facts, including failures on
the part of the State and facts from which such
failures could be properly inferred.

The Conduct of the Investigation.

/. The procedure and the conduct of the

investigation are to be such as the Inspector
may direct so as to achieve the aims and
purposes set out above and to comply with the
terms of the Court's judgements, Orders and
directions.

25
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8. The Inspector will draw up and publish the
procedures which are to be followed to
progress the investigation, and so far as
appropriate conduct the investigation in
accordance with the published procedures
established in previous investigations. In this
regard he will follow the guidance given by the
Court about the extent to which legal
representation will be necessary, the
questioning of witnesses and the opportunity to
be given to the next of kin to raise lines of
inquiry.

9. The Inspector will from time to time consider
and keep under review the need for procedures
to be made public in connection with any of the
aims and purposes of the investigation.

10. The Inspector has the power to require any
person or organization to provide evidence in
writing, to produce relevant material in their
possession or control and to attend a public
hearing to give oral evidence.

11.The Inspector is to commence his investigation
by considering all the relevant documentation in
the possession of the Ministry of Defence and
any relevant information emanating from
Service Policy and Service Prosecution
Authority.

26



SECTION 3: THE TERMS OF REFEFENCE AND
PROTECTIVE PROCEDURES FOR THE INVESTIGATION

12.Having considered all the documents which are
to be supplied to him and any further
documents or information which he may have
requested the Inspector will decide what needs
to be disclosed to interested persons, the next
of kin of the deceased or the public to enable
the investigations to be accessible and subject
to public scrutiny.

13. Where the Ministry of Defence considers
publication or disclosure would be damaging to
national security, international relations of the
State, or the safety of any individual it shall
bring its considerations to the notice of the
Inspector who, having heard such
representations from the Ministry as may be
necessary, will determine the extent to which
publication or disclosure is required in order
achieve the aims and purpose of the
investigations.

14.At the conclusion of an investigation the
Inspector will produce a written report which
sets out:
a) a narrative account of the circumstances in
which the death occurred; and
b) any recommendations he has decided to
make.

27
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15. The report will not be concerned to determine
or address any person'’s criminal or civil liability.
But the investigations are not to be inhibited by
the likelihood of liability being inferred from the
facts found or recommendations made.”

28



SECTION 3: THE TERMS OF REFEFENCE AND
PROTECTIVE PROCEDURES FOR THE INVESTIGATION

Protection against Self-Incrimination, Medical
Support and Anonymity for Soldiers

3.2 Soldiers should be encouraged to be full and
frank in giving their evidence. The burden and
uncertainty to which historic investigations can give
rise should not be underestimated. For that reason
and to that end such protection as might be
available to them from the Attorney General, the
Director of Public Prosecutions and the Director of
Service Prosecutions has been provided.

3.3 On 29 August 2017 | received an email from the
Attorney General’s Office confirming that the
undertaking given to me by letter dated 4 August
2014, to the effect that no evidence given before the
IFI would be used in evidence against that person in
any subsequent criminal proceedings, also applied
to soldiers giving evidence to the IFl in the course of
the enquiry into the death of Mr. Mahmud.'®

3.4 | also sought an undertaking from the
International Criminal Court at the Hague ('ICC’)
regarding the non-use of self-incriminating evidence
given by soldiers to the IFl. An assurance was given
by Fatou Bensouda, the Chief Prosecutor at the
ICC, by letter dated 4 August 2017.'°

8 MOD-83-0000469-A Email from the Attorney-General's Office

dated 29 August 2017
9 etter from Ms Bensouda dated 4 Augqust 2017.
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3.5 Some soldiers asked to assist the IFI find the
process of giving evidence distressing. They may
also be suffering from PTSD and psychological
trauma dating back to their service in Iraq and
elsewhere. Accordingly, from the first point of
contact, the IFlI has made soldiers aware of the
availability of mental health support in addition to
the availability of legal advice and assistance. It may
be helpful to emphasise that the legal assistance is
not intended to cover a lawyer fulfilling the role of an
advocate having a right of audience to cross-
examine and make representations on the facts and
law. Each case will give rise to different
considerations but there are no parties to the
process and the principal aim is that witnesses
should understand the procedure and have the
benefit of legal advice and support to enable them
to co-operate. It is within the discretion of the
Inspector to adopt whatever measures are likely to
assist justice. Further whilst the process of these
Investigations has obvious similarities to the
purpose and procedure adopted in statutory and
other inquiries, it is a unique process modelled on
the judgment of the Divisional Court in the case of
Ali Zaki Mousa.?°

3.6 On 4 October 2016 | made a Ruling providing
guidance on the circumstances in which anonymity

2012013] EWHC 2941 (Admin)
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SECTION 3: THE TERMS OF REFEFENCE AND
PROTECTIVE PROCEDURES FOR THE INVESTIGATION
was likely to be available in the context of the IFI.
The Ruling is available on the IFI website.?" It stated
the general principle, namely where the criteria set
out in the guidance were met and it was also
otherwise appropriate, anonymity would be
available, to allow soldiers to give their evidence,
both written and oral, anonymously. The Ruling sets
out some of the reasons which are likely to be
present and taken into account in deciding whether
anonymity should be granted or refused.
Nonetheless, each request has to be considered on
its merits.

21 General Ruling on Anonymity 4 October 2016
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3.7 Where an application for anonymity has been
granted the cipher to be used for the particular
individual will be available in the Report and on the
website. The archive of the Report will carry a
record which will enable an individual to be
identified if and only if the public interest requires it.

3.8 There are special circumstances surrounding the
death of Mr. Mahmud which have led me to grant
anonymity and to permit the use of ciphers by the
majority of withesses. The special circumstances
iInclude the security sensitivities involved in a
specialist mission to detain PW behind enemy lines
in the course of a war. Such covert operations are
for recognised and established reasons treated as
sensitive. The involvement of BF, acting in concert
with other CF to conduct a specialist mission of this
nature, gives rise to wide ranging sensitivities and
has the potential to be of enduring interest to a
variety of observers both in the UK and overseas.
Whilst it occurred a number of years ago, it seems
to me to be too early to assume that its occurrence
will not be acutely relevant to a variety of persons
and groups. Because the mission took place as an
organised aspect of the conduct of the war, there
was significant involvement on the part of the BF
high command and CF in its implementation and in
the immediate inquiries carried out in its aftermath.
The publication of the identity of those involved
would have added nothing to the search for facts
but could, at a time when the global distribution of
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information is routine and prevalent, create undue
risks to those involved in a potentially contentious
event.
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SECTION 4: THE MILITARY FRAMEWORK

4.1 The actions of the members of the armed forces
in the course of war are dictated and occur in
accordance with the established military framework
for the war.

“Throughout the history of warfare, the
capture and treatment of prisoners has been
an emotive subject’.?

Responsibility for PW rests with the commander:
“He must know exactly what his responsibilities
for PW and their handling are”. His main
responsibilities in this respect include ensuring
that the individual members of his force comply
with the provisions of the Geneva Conventions
and that PW captured by his force are treated in
accordance with the Law of Armed Conflict.?

A Specialist Mission

4.2 The mission was ordered at short notice during
the combat phase, at the height of hostilities, behind
enemy lines and deep in enemy territory. It was a
specialist mission in connection with the capture of
persons believed to be significant hostile members
or supporters of the enemy forces. The mission
involved specialist units of each the CF. For the
majority of those involved, the handling of PW was

22 JWP 1-10, paragraph 101.
2 |bid, paragraphs 204-205.
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outside their experience. It had been the subject of
normal RAF Regt. PW handling training and, as the
evidence shows, additional mission-specific training
in theatre was given.?* However there were three
layers of command in the aircraft alone. Firstly, a
Specialist Military Unit (‘SMU’) liaison officer
(SO53), on this occasion a non-commissioned
officer, who was in charge of seeing that the mission
was completed and reporting to his headquarters
during and after its completion. Secondly, the pilot
and the aircrew who were responsible for the safety
and completion of the flight and who reported to
their command HQ. Thirdly, the RAF soldiers were a
unit under a commissioned officer (SO55) who was
the Airborne Reaction Force (‘ARF’) Commander,
but on this mission were under the command of
S0O53 (being the SMU liaison officer). The officer
commanding Il Squadron of the RAF (SO47) was
not in command of the seconded RAF soldiers for
the duration of the tasking, but he was to play a
significant role in the aftermath.?®

The Military Framework

4.3 Between 20 March and 1 May 2003, BF were
deployed under Operation (‘Op’) TELIC as part of
the American-led coalition invasion of Irag. As Op
TELIC was a coalition operation, the UK national
and operational headquarters were integrated within

24 See sections 6.1 — 6.3
2 85047 IFI MOD-083-000580-A, paragraphs 15— 19; 40 — 68
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the coalition command structure in preparation for
the invasion.

36



SECTION 4: THE MILITARY FRAMEWORK

PJHQ

4.4 The Permanent Joint Headquarters (‘PJHQ’)
command structure was based at Northwood and
headed by the Chief of Joint Operations (‘CJO").
The CJO reported to the Chief of the Defence Staff
(‘CDS’), who was based at the MOD Main Building
in Whitehall. During Op TELIC, PJHQ commanded
operations in Afghanistan, Bosnia, Kosovo, Sierra
Leone and the UK, as well as the UK’s contributions
to UN operations in addition to those taking place in
Iraq.

4.5 The CJO'’s staff consisted of two deputies and six
Assistant Chiefs of Staff, who were in turn
responsible for the nine branches of responsibility
referred to as ‘J-Functions’ that were staffed at
Northwood. Also based at Northwood was the Joint
Forces Headquarters (‘(JFHQ'), a rapidly deployable
component to provide operational command and
control to the BF on joint or combined operations.

Integration within the Coalition Command

4.6 The integration of UK national headquarters within
the coalition command structure was effected at
PJHQ level by co-location alongside the
headquarters of US Central Command
(‘CENTCOM’) at an overseas location which | will
refer to as HQ2 Middle East, and by the embedding
of UK staff officers in functional posts within
coalition headquarters. In January 2003, JFHQ was
deployed to HQ2 Middle East to set up the National
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Contingent Command (‘NCC’) for the purposes of
the war fighting phase. National Contingent
Headquarters (NCHQ') was headed by an Air Chief
Marshal who had a full staff at HQ2 Middle East,
and came under the command of the CJO. There
were three UK Contingent Commands which came
under the NCC’s operational control.

Specialist Military Unit

4.7 The UK directorate for Specialist Military Units
(‘SMU’) was based within a London HQ, under the
command of a Director, a Brigadier who reported to
the CDS. A small SMU Cell reporting to the Director,
headed by SO64 as SMU Liaison, was based
alongside PJHQ in Northwood (‘the PJHQ SMU
Cell’) to facilitate co-ordination with the CJO.

4.8 To ensure clean liaisons with coalition forces
during the Op TELIC war phase, an SMU Cell was
established at HQ2 Middle East (‘the HQ2 Middle
East SMU Cell’) with SO61 as Component
Commander. The SMU Cell was co-located with the
NCC and CF, but operated under a separate chain
of command. The HQ2 Middle East SMU Cell took
on a primarily co-ordinating function, with
operational command devolved to the Commanding
Officers of the SMUs.

4.9 In preparation for the invasion, the American
Forces also established a Combined Task Force
(‘CJO-W’), comprising American, Australian and
British Forces and based at an overseas location |
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will refer to as HQ1 Middle East. HQ1 Middle East
was established as the British element of this task
force, and an SMU Operational HQ operated from
HQ1 Middle East under the command of a Lt Col.
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4.10 At the commencement of Op TELIC, BF were
deployed forwards from HQ1 Middle East into Iraq.
An airfield (‘H1’) was identified and designated as
one of several joint American and British Forward
Operating Bases (‘FOB’). Operational command of
BF deployed there was held by a SMU FOB
Commander reporting directly into HQ1 Middle
East.=°

Legal Chain of Command

4.11 The legal chain of command for Op TELIC
came within the MOD, headed by the Director
General Legal Services and a Director of Legal
Services and ultimately reporting to the Attorney
General and the Solicitor General.

412  There was a designated PJHQ legal cell
based at Northwood under the direction of the MOD.
The PJHQ Legal Cell was headed by a Legal
Advisor, CO1, who was responsible for advising the
CJO and who reported into the Director of Legal
Services.

413 Upon the establishment of NCHQ, an MOD
Legal Advisor, who was a Commander posted to the
JFHQ, was deployed to advise the Air Chief
Marshal. He was subsequently joined by a further
two PJHQ Legal Advisors at HQ2 Middle East. The
three UK Contingent Commands sitting below the

%6 | have not been able to establish the identity of the SMU FOB
Commander at the material time.
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NCC each were staffed with service lawyers, who
reported up the legal chain of command into the
Commander at NCHQ. He in turn reported into the
PJHQ Legal Cell.

4.14  ltis particularly relevant to note that at the
time material to this Investigation, the SMU did not
have designated legal advisors based at the SMU
London HQ or at the deployed HQs. The official
legal chain of command was through the MOD,
however legal advice was informally taken by the
SMU Cells at PJHQ Northwood and at HQ2 Middle
East from the PJHQ legal advisors posted at those
bases.

Il Sgn RAF Regt

415 11 Sgn RAF Regt (‘'ll Sgn’) was based at RAF
Honnington. In October 2002, || Sqn was assigned
to HQ1 Middle East, tasked with defending HQ1
Middle East’s aircraft, air operating bases and
supporting equipment.

416 At the commencement of Op TELIC, the
majority of Il Sgn, including the Officer Commanding
(‘OC’) Il Sgn (SO47), were deployed forwards to H1
and tasked with defending the airbase.?” At some
point, either prior to leaving HQ1 Middle East or
upon arrival at H1, members of || Sgn were re-rolled
to form an ARF. Command authority for the ARF

27 3047 MOD-083-000580-A paragraphs 15; 19
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was transferred from SO47 to the FOB Commander
for the duration of this tasking.=®

417 S055, a PIt Off, was the OC the Flt assigned
to form the ARF and SO39,a Sgt was his second-in-
command (‘21C’).?° | have taken evidence from
S038, SO40, SO41, SO42, SO44, SO45, SO50,
S0O56, SO57, SO58 and SO66, who were all
members of the ARF and were among the crew

members on board the aircraft that carried Mr.
Mahmud.°

Chinook Sgn RAF Regt

4.18  Chinook Sgn RAF Regt (‘Chinook Sqgn’)
formed part of the SMU Air Wing and was based at
RAF Odiham. Chinook Sgn were deployed to HQ1
Middle East in preparation for Op TELIC to provide
support helicopters and came under the command
of HQ1 Middle East. Chinook Sgn supplied the Air
Crew for the mission that resulted in Mr. Mahmud'’s
death.

28 bid.

29 83055 IFI MOD-83-0000584-A, paragraph 8

30 There were other members of the ARF from whom | did not take
evidence for the Investigation.
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SECTION 5: AN OUTLINE OF THE
MISSION?

5.1 At around 13.00 on 11 April 2003, a convoy of 63
PW were captured and detained by AAF at a vehicle
checkpoint ("VCP’) in the Ramadi Desert. That
afternoon, the SMU Liaison Officer, SO53, at H1
received a mission tasking for the ARF to transport
the PW by Chinook aircraft from the VCP to the US
facility at H1.

5.2 The LO briefed the ARF Commander, SO55, who
issued a warning order to the ARF. SO39, who was
S0O55’s 2IC and the Chalk Commander of Lifter 2,
took charge of the preparation of the ARF members
who were to support the mission. At around 18.30,
S0O55 and the LO briefed the ARF on the task and
rehearsals were conducted, principally by SO309.
During the mission preparation stages, SO53
emphasised that the PW being transported were
highly dangerous individuals. The PW were to be
placed on the metal floor of the aircraft, head to toe
to prevent communication, hooded and cuffed (at
this date hooding was being practised).

5.3 At 19.15, the two Lifters left H1 and arrived at the
VCP PUP at around 19.50. An eight to seven split
had been planned, but in error five PW were loaded
on to Lifter 1 and ten PW were loaded into Lifter 2.
The distribution resulted in troublesome

31 See sections 6 and 7 for a summary of the evidence
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overcrowding and loading difficulties on Lifter 2 and
contributed to the unrest which took place on this
aircraft.3?

5.4 Towards the end of the loading process, one of
the PW being boarded onto Lifter 2 resisted being
laid on the floor and was able to free his hands from
the plasticuff restraints. The PW was subdued and
put to the floor by SO38, with assistance from
members of the ARF crew. The evidence is that
significant force was required to control the PW.
Shortly after this another PW attempted to stand up.
This was probably after the loading process and in
the early stages of the flight. He was also forcibly
subdued by SO38. On arrival at H1, both PW were
unresponsive. One proved to be dead and the
other, after an interval, recovered. Which acts of
restraint could have caused injury and death to one
of the two restrained PW is not clear.®®

5.5 Upon arrival back at H1, the responsive PW were
taken off the aircraft and the unresponsive PW were
removed from the aircraft by members of the ARF
crew and loaded into the back of an American
Humvee vehicle. No medical care or attention was
given by British Forces prior to the hand-over to the
USAF. None was available. A third PW on board
Lifter 2 had prosthetic legs that had become

% See section 11.20
3 See section 6, in particular 6.32 — 6.86, and sections 11.21 —
11.30

44



SECTION 5: AN OUTLINE OF THE MISSION

detached during the course of the lift. It was
necessary for him to be carried from the aircraft. He
had caused a disturbance in the course of the flight
and his prosthetic legs were examined for
explosives.>*

5.6 Once 15 PW had been delivered to the US facility
both aircraft returned to the PUP to continue the
operation. At some point prior to the conclusion of
the mission, SO53 and SO55 were separately
informed by the USAF Commander receiving the
PW at H1 that one of the two PW placed on the
Humvee after the first lift had been confirmed
dead.® The operation was completed at around

03.00 on 12 April 2003.

Investigations between June 2003 and my
Appointment

5.7 No formal investigation was ordered into the
death of Mr. Mahmud, by referral to the Provost
Marshal or otherwise, until an anonymous call was
made on 2 June 2003 to RAF Markham. The caller,
who remains unidentified, alleged that a PW had
been “continually beaten” to death by three
soldiers.* It was also alleged that the facts had
been covered up. The allegations were reported to
at least one newspaper.

34 See sections 6.58 — 6.86
3% See sections 11.8, 11.19, 12.3
3% See sections 6.95 — 6.97
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5.8 In response to this call, an RAF P&SS
investigation, Operation RAKER, was commenced
on 9 June 2003. In the course of its progress some
of those involved in carrying out the investigation
believed there may have been a cover-up. The
belief was, in part, fuelled by a stated unwillingness
at the outset of the investigation to hand over
material in connection with a specialist mission
which, it was claimed, was privileged. Differences
were resolved and Operation RAKER was
concluded on 22 June 2004, following which the
RAFPA took the decision not to prosecute.

5.9 The Op RAKER investigation was reviewed by the
Iraq Historic Allegations Team (‘IHAT’) between 14
January 2011 and 29 February 2012. The IHAT
review concluded with a recommendation that
further investigation was required.

5.10 A second RAF investigation, Operation
SPELT, was commenced thereafter. A decision was
taken not to prosecute by the Director of Service
Prosecutions on 16 December 2015.

Issues for the Investigation

5.11 Issues arising for this Investigation are as
follows:

1.The identity of the deceased.

2.Whether there was an “error” in the handling
of the PW which caused or contributed to his
death.
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3.Whether the response of those in theatre to
the events as they occurred was prompt,
effective and in accordance with what was
required.

4.\Whether the response of the high command
to the reports it received was prompt, effective
and in accordance with what was required.
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SECTION 6: EVIDENCE RECEIVED BY THE
INVESTIGATION REGARDING THE
CIRCUMSTANCES OF THE DEATH

Il Sgn Training in PW Handling

6.1 There was some evidence about training. The
evidence of SO39 was that few, if any, members of
Il Sgn would have had specific PW handling training
prior to deployment to H1, let alone hands on
experience.®’ Il Sqn had done some PW handling
while based at HQ1 Middle East. He was one of the
few members of Il Sgn with any experience in PW
handling, due to specialist training he had
conducted a number of years earlier in 1983/84
when serving in the Parachute Regiment and
Hunter Forces.* He considered that the lack of
prisoner handling training was apparent during the
mission.

6.2 SOS55’s evidence was that prisoner handling
training was not new to the Gunners, who would all
have had a level of experience in this field due to
the fact that PW handling is covered on the Basic
RAF Regt Gunners Course and is practised on
almost all exercises.*

%"'S039 IFI, 16/5/18 pp.61-62; 63-64
% S039, 9 July 2013
% S055, 20 Aug 2003
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6.3 SO41’s evidence was that he had undertaken

some PW handling training on the basic Gunners
course some six and a half years earlier, some pre-
deployment training, and some training at HQ1
Middle East. *° He also recalls that there was a |l
Sqn brief on prisoner handling, but that this was in
the context of a capitulating force.

Tasking of the Mission

6.4 A request would have been made by the AAF for
support with transportation for the mission, which
would have gone through the USAF headquartered
at HQ1 Middle East.*! It is likely that the USAF
would have referred this request to the BF to
authorise BF assets to perform the lift. This would
have been a fairly automatic request that would not
necessarily have been formally briefed.*

6.5 The mission itself was a relatively standard
operation that RAF people are trained to do and the
SMUs had a relatively peripheral role, but the LO
(SO53) was in overall charge and had the
responsibility to report back to HQ at all stages of
the mission.*?

95041, 21 July 2012; see also: SO44, 23 July 2012
15061 IFI MOD-83-0000585-A

“2 |bid.

* 1bid
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6.6 Itis not clear to me that there had been any
training for or notice of the conditions to be
encountered on the aircraft. Such conditions being
extreme heat, noise, darkness, fear and
overcrowding.

Pre-mission Preparation and Instructions

SO53

6.7 SO53 received a tasking from HQ1 Middle East to
use the ARF crew to collect PW to take them to
H1.4* As this was a SMU operation, he was the
commander on the ground for the mission.#°

6.8 He was told that the PW were potentially high
threat, quite dangerous and that they were not to
get out of control at the back of the aircraft. He also
recalled that they were to be hooded and
plasticuffed so they could not cause a disturbance,
and briefed the ARF crew on this potential danger.4
He informed the men that the PWs were “potentially
dangerous and hard-core” .4’

6.9 He considered the intended mission to have been
an operation that was familiar to him, although he
had not himself been involved in transporting PW
prior to this operation.*®

4 SO53 IFI 15/5/18 p.28

4 8053 IFI MOD-83-0000586-A, paragraph 3
4 SO53 IFI 15/5/18 pp.28-29

“7 |bid, p.30

% |bid, p.30
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6.10 SO53 was unable to recall, when asked,
about the details of how the operation would have
been conducted, but gave the view that the crew
would have carried plasticuffs and sandbags with
them on the aircraft to hood and cuff the prisoners if
needed.*°

SO55

6.11 S0O55 was notified by the LO that the mission
was to take place, and subsequently issued a
warning order to the Flt to prep for the mission. He
went to the US Forces Prisoner Handling Facility at
H1 to liaise with the USAF and spoke to the
Prisoner Handling Cell and Infantry Support
element. *°

6.12  S0O55 held an “O-Group” briefing in the tent at
around 18:30hrs local time, which he conducted
with input from the LO.>' SO53 stressed during the
course of this briefing that the prisoners were
suspected Fedayeen suicide-bombers and very
dangerous men.*

6.13  The briefing covered ‘Actions On’, that
included the possibility of prisoners trying to escape.

49 |bid, p.33

50 S0O55, IFI 17/5/18 p.4

51 SO55, 20 Aug 2003

52 5055, IFI 17/5/18 pp.6-7
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The men were reminded that the RoE applied in this
event and to use ‘minimum force’. If any PW was
uncooperative they were to be forced to the ground
and the men were to keep their weight on the PW's
back if he remained uncooperative.**

6.14  The lead in the prisoner handling instructions
was taken by SO39, who would have used both the
Tactical Aide Memoire and the Prisoner Handling
Pamphlet® in giving these instructions.*

SO39

6.15  SO039’s evidence was that there was around
40 minutes from the mission being briefed to lift off.
After a quick brief by SO53 and limited input from
S055, he took the lead in giving the “Actions On”,
Including prisoner handling instructions, and drilling
the men ahead of the mission.*° It seems to have
been generally accepted that SO39 had had more
experience than the others, which was why he took
the lead during the briefing.

6.16  His evidence was that his instructions
emphasised the use of minimum force and
maintaining the shock of capture. He instructed the

>3 8055, IFI 17/518 p.8-11; SO55, 20 Aug 2003

>* The ‘Prisoners of War Handling Aide Memoire’ appears at Annex
3A, JWP 1-10, see Annex F.

5 S055, IFI 17/518 pp.5; SO55, 20 Aug 2003

% S039, IFI 16/5/18 pp.63-64
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men to give reassuring pats to compliant prisoners,
or to use chopping motions to the shoulder, arm
(bicep) or fleshy part of the leg (thigh) if a PW was
non-compliant.®” If the PW did not comply or move
on the first chop, then two or three chops should be
used to demonstrate that the handler wanted a
command carried out. Upon compliance, a
reassurance pat would be used.*® Part of the drill
included two men armed with pistols on each
aircraft tasked as a point of last defence should any
PW get loose and approach the cockpit.®® Dialogue
with PW was, as a matter of practice (and aside
from the difficulties with language) to be avoided.®

6.17  He instructed the men to use sand bags as
hoods, but that they should just be placed over the
head and not affixed.°’ He told the men to bring
extra bags and ties in case the AAF had not
properly prepared the PW. There were relatively
large holes in the sandbags, such that there was no
doubt that PW could breathe through them while
hooded. As it turned out the PW had not been
hooded by the AAF.%

57 |bid p.65

*8 |bid pp.66-67
5 |bid p.69

% |bid p.81

®1 1bid pp.67-68
%2 1bid
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6.18  S0O39’s evidence emphasised that the
mission was conducted by very young men who
were apprehensive about the operation, and that
SO53 had “got them up for the job to an extent |
wasn’t happy with”, by stressing the dangerousness
of the men and the potential chance of suicide
bombers being on the aircraft.®® He attempted to
control the emotion, fear and pressure through a
formalised and professional drill.

% |bid p.67
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SO38

6.19  S0O38’s evidence, given to the Op RAKER
investigators under caution and confirmed to this
Investigation, echoed that of SO39 in that he states
that the ARF crew were instructed to use minimum
force and to maintain the shock of capture.® The
PW were to be “bagged and tagged”, and the
instructions were to tape the sandbag hoods in
place but not too tightly.®> He recalled that the men
were briefed that if they couldn’t handle a person,
they should “get him to the floor and if necessary sit
on him and wait until someone like [SO38] came or
the link man came who could go and get [SO38]”.°°

6.20  As part of the pre-mission preparation, it was
emphasised to the men before the mission that
there were time-pressures and that the PW were
potentially dangerous. He states:

“... at the start of this job it was
overemphasised, in my opinion, of the
dangers that we were facing. In fact | think
some of the people were whipping the
younger gunners into a part of a frenzy as in
you've got very inexperienced soldiers, but

5 3038, 20 Aug 2003 pp.209-211
% |bid, pp.209-211
% |bid, p.211
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this is the first time they've gone into a proper
operation and that was actually trying to be
dulled down so we could keep that throughout
the mission”.®’

6.21  SO38 gave evidence that there was no
interpreter free to go with the ARF crew on the
mission. It would now be Standard Operating
Procedure to have an interpreter present, but it was
not at the time. The language barrier was
significant.®®

Other accounts

6.22  There is no notable conflict in the evidence
with the accounts summarised above. The evidence
that it was emphasised to the men that the PW
might be extremely dangerous individuals is
supported by various members of the ARF Crew.

Arrival at the PUP and Receiving the PW by
AAF

SO39

6.23  On arrival at the PUP, SO39 and his linkman
(SO38) from Lifter 2 and SO53, SO55 and his
linkman from Lifter 1, went over to where the AAF

57 3038, IFI 17/5/18 p.68
% |bid p.65
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were with the PW — a distance of about 150m to
200m. The PWs were standing in a line.®®

6.24  SO39’s priority was that the PW were
searched. On arrival, they found that the PW were
not bagged, so the Flt used their own bags to bag
them. Further, their hands were only tied by a thumb
wrap to the front, but due to time pressures he
briefed the linkmen to “leave the thumb ties, bag
and search”, before kneeling the PW back down
when they were ready.’® The two linkmen prepared
the PW as instructed, starting one from each end of
the line and moving from the outside inwards. He
recalls that his linkman did find some weapons and
some documentation, which was handed to SO53,
during the conduct of the search.”

6.25  He was not aware of whether the AAF had
taken steps to identify the PW, or whether they
would have had time to do so. Under the
circumstances, given the time-pressure, language
barrier and noise, he and the Flt were not in a
position to be able to make these inquiries at the

98039, IFI 16/5/08 p.74
0 1bid, pp.75-76
" Ibid, p.78
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PUP, and he automatically thought that the ‘tagging’
process would be done at handover to the USAF.”?

6.26  Following the initial rendezvous with the AAF,
S039 called his men forwards through hand signals,
and they approached in herringbone formation and
awaited the preparation of the PW by the linkmen
before being passed PWs to move back to the ac.”

6.27  S0O39 was aware of a holdall bag being
passed over by the Australians, but he was on the
periphery as he had not been briefed on it and it
was within the domain of Lifter 1. He was aware that
some weapons were found by his linkman, SO38,
and documentation that may have been identity
documents.”

6.28  The Australians became involved in the
loading process, and as a result the PWs ended up
in the wrong place.” The plan had been to load
eight PW in one aircraft and seven in the other, all
laid down top to toe.”® He was aware that extra men
had been loaded onto Lifter 2, which he presumed
was by the AAF.”” He was positioned near the front
of the aircraft by this time when this started, and the

72 |bid, p.78

3 1bid, p.75; see also SO55, 20 Aug 2003.
7 |bid, p.77

> 1bid, pp.79-80

6 |bid, p.70

7 Ibid, p.80
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extra men had already been loaded on by the time
he got to the rear. PWs had to be shifted up in order
to close the ramp, and they were moved by the ARF
members getting hold of them on the back with two
hands and being pulled up.”®

SO38

6.29  SO38 stated that the plasticuffs applied by the
Australians were put around the PW’s thumbs and
were not tight enough. The decision was made at
the PUP not to re-plasticuff everyone.’®

6.30  He was given a bag by an American call sign,
containing intelligence, which he took and handed
over to SO53 at the end of the mission after the
third lift. He was aware that there were four bags
initially when he crossed the line to where the PW
were at the PUP.®°

6.31 When searched by the BF, the PW were
found to have weapons and identifications on them,
which had not been found by the Australians.

8 |bid, p.80
79 3038, IFI 17/5/18 p.64
% Ibid, pp.64-65
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Non-compliant PW*’

6.32  The PW were initially boarded onto Lifter 2 in
pairs, with one crew member acting as the PW
handler and the second acting as cover guard. Later
PW were boarded by one guard only, without a
cover guard.®

S0O44

6.33 S044 escorted a PW to the aircraft, who
became non-compliant. His evidence was as
follows:

“On the night in question ... it was kinetic and
very fast, we had a lot of time constraint. So
the set procedures for a two-man op on a
POW initially happened and then because of
how fast it was — basically it was one guy per
POW. The prisoner that | had, as we got close
to the aircraft, the back of the aircraft, he
Started to flail his arms around because his
hands were free ... | held him by the back of
the sandbag and by the scruff of his jacket ...
And | had my rifle pointed and escorted him
on to the aircraft ...

... Initially he was compliant. You know, he
was doing everything that you would expect
the POW to do. And then when his hands got

8 A diagram of the positioning of the BF and PW on board Lifter 2,
based on the available evidence, is at Annex B.
8285039, IFI1 16/5/18 p.72
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THE DEATH

free — and it was actually when we got close
to the down wash and the heat of the aircrafft,
he hands came free. So | know he had a short
distance to get him to the aircraft. At that point
| slung my rifle behind me and got another
hand on him, and tried to push him on to the
aircraft, you know. So we’re basically
breaking into a jog and | used my body
momentum and my weight to get him on to
the aircraft. Once inside the aircraft the
nearest colleague to me at the time was
S0O38. So I give him — | say in my statement |
shouted. | may have shouted, but it’s all eye
signals and hand signals just to give him the
nod. He comes over straight away. | give this
guy a gentle kick to the back of the legs to get
him to the floor ... It’s just following that
momentum. You Know, we’ve got him on the
aircraft. We’re still moving forward. I've given
SO38 the nod that there’s a drama, we need
to get this drama squared away. So as | turn
the POW to lay him down, just gently kick the
back of his legs, buckles his knees, and then
SO38 assists me by making sure that he’s
laid on the floor appropriately.’™?

When he and SO38 had succeeded in getting

the PW down on the floor, he continued resisting.

8 3044, IFI 16/5/18 pp.85-88
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S044 was trying to restrain the PW and SO38
assisted by trying to re-cuff the PW behind his back.
The PW was still bagged at the time.®*

6.35  After a short period of time, the PW tried to
get up again by arching his back and pushing
upwards. SO38 used his weight to push the PW
back down to the ground and finished securing the
plasticuffs.®°

6.36  When the PW was back under control, SO58
took over guarding him from SO44. SO44 is clear
that the PW was still moving at this point, although
he was not struggling as energetically as before.
S044 remained right next to the PW for the return
journey in his role as cover man. During the return
journey, the PW remained compliant, meaning that
there was “no more drama”.®®

6.37 He was not able to recall whether this PW
was the last one on the ramp, however his evidence
supports that he was one of the last.®’

SO38

6.38  S0O38 gave evidence that the PW S0O44
brought onto the aircraft was causing trouble on the
ramp.®® He described the PW as a stocky man, and

8 |bid, p.89

% S044 IFI MOD-83-0000553-A, paragraph 19
% 5044 IFI 16/5/18 p.91

87 1bid, pp.88-89

8 SO38 IFI, 17/5/18 p.54
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S0O44 was not able to control him alone. The PW’s
arms had come free and he was flailing them
around. His hood was hanging off the back of his
head and had come free, and he was kicking and
punching out. SO38 considered him to be a threat
to the aircraft.®® He stated:

“l swept his feet from underneath him. |
grabbed him by the back of the neck and the
middle of the back ... it was a dishdash they
were wearing. So | had hold of his material,
the back of the neck and | put him to the floor
... the counterbalance was already going
forward and | had come from the position of
behind.

And when | got him to the floor, sir, and put
him in an arm lock, which is a goose neck ...
and kept him there until we tried to put the
handcuffs on him. He landed on his side. |
rolled him on to his front and then | put his
arm up the middle of his back and held him in
a goose neck while | tried to get assistance to
put the plasticuffs on.™°

6.39  He recalled that the AAF had brought two PW
to the aircraft and left them there on their own.

8 |bid p.55
0 |bid p.56
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Thereupon an incident developed with another PW
being escorted by SO44 who had to be restrained,
but it was all happening in difficult conditions and
very fast. He managed to get SO66 to guard the two
PW he had escorted onto the aircraft and turned his
attention to the PW who was causing trouble.®’ He
clarified that he did not call for assistance, but that
people came and assisted him and that he got the
PW to the floor of the aircraft.®> SO38 did not at that
point place handcuffs on the PW, but he was under
control and SO38 was able to put SO58 with the
PW. SO58 sat on the PW to keep him under control,
although SO38 was not able to recall precisely on
what part of the PW’s body he was sitting.®® At this
point, the PW continued to move in a manner that
demonstrated some resistance. SO38 stated:

“I put them both down robustly because |
needed to ... for the safety of the chopper ... |
didn’t actually think before | got hold of the
person: what force am | going to use? ... |
thought: you are stopping what you are doing
and you are not going any further, and that
person was put under control, both people
were put under control.™*

9 Ibid p.53
%2 |bid p.53
% |bid pp.61-62
% |bid p.72
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S038 continued to check on this PW in-flight, and
found him to be still moving around but
compliant.®

6.40  SO38 also gave evidence as to another PW
who got “loose, stood up and was put back on to the
ground” after take-off.”® Somebody put a bag back
on one of the two PW who had been non-compliant,

but this was not taped and was just a bag placed
over the head.”’

SO43

6.41 S043 was a member of the aircrew and was
the Loadmaster on Lifter 2, tasked with controlling
the loading ramp at the rear of the aircraft. His
evidence was that, during the process of loading the
PW, there was a PW who caused a problem but that
he was supressed without the use of violence:

“... one of the prisoners as he got to the
aircraft ... started to become uncooperative
and | believe he may have flailed his arms
around and had got out. There was a small |
would call it scuffle where people were trying
to control the individual, the two guards who
were with him. And at that point he was firmly

% |bid p.62
% |bid p.63
9 |bid p.73
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6.42

gripped by two of the individuals and with — as
| described, with enough force to make sure
he was taken off his feet and put on the floor.
But again in my statement | say that having
had experience of this before, prisoner
handling fights, | did not terms that as a
violent action. There was intent but not
violence.

That prisoner then laid down and | cannot
remember how he was controlled, but he then
became slightly compliant.”™?

Following this, the loading process continued

for approximately 10 to 15 minutes. When all the
PW had been put onto the aircraft, SO43 noticed
that one of the prisoners’ legs was near the ramp
and that he was at risk of injury if the ramp was
brought up. He caused the PW to be physically
moved by the ARF members out of the way.”® He
was sure that he witnessed nothing he considered
to be violence, and that he would have intervened
had he seen what he considered to be excessive
force.™

6.43

SO57’s evidence was that the second time he

was handling a PW up the ramp to the aircraft he
saw something out of the corner of his eye:

% 5043 IFI 17/5/18 p.114
% |bid pp.114-115
100 |hid p.114
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6.44

“... It was for no more than one second, two
second ... a kerfuffle — but a commotion at the
ramp and it was obviously a struggle of some
kind on the right-hand side. And literally it was
a second, two seconds, nho more, and then
obviously carried on moving the prisoner
forward into the aircraft.

... I didn’t obviously see any of the events that
led up to it ... | think obviously what was
happening they were trying to restrain him
and | did see — | think | put in my statement
that punches. But they weren’t punches, they
were sort of slaps ... It wouldn’t be a punch as
in, no, a boxer would do. It was a slap ... that
would fit in with trying to sort of grab belts or
something to pull someone down.”°’

When asked about the area of the PW’s body

to which force was applied, he answered that it was
to the back, lower down.%?

SO58

6.45

S0O58 was tasked to guard a PW that had

been subdued by another member of the ARF.™®

11 3057 IFI 17/5/18 p.99
102 |hid p.100
102 3058 IFI 16/5/18 p.112
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He was aware of something going on with one of
the PWs during loading and that one of the PWs
needed to be subdued, but he did not remember
who it was that subdued him. He stated to me:

6.46

“... it would have just been tasked to look
after that individual ... | didn’t sit on that
individual ... | knelt beside him, to the rear of
him, having my hands on the back of his legs.
My left knee and my right knee were either
side of his legs with his legs in between. So |
wasn't actually sat on that individual. | was
basically astrided over the top of him”."*

His evidence was that the PW:

“‘was wriggling aggressively to start off with,
I’d say within the first couple of minutes. |
gave him one chop. He still carried on
wriggling. So | gave him two chops as
detailed. So one still not compliant, then two.
And then he stopped wriggling. So | just
tapped him on the back of the leg.”%®

SO58 clarified that he chopped the PW on the
calf. The PW settled approximately half way into
the journey.

6.47

His oral evidence continued:

104 |bid pp.112-113
105 |bid p.112
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“I've got hold of his feet/calf. I'm lent over him
beside, my legs left and right. So I’'m basically
leaning down to his feet/top lower part of his
calfs and he’s still trying to kick out at that
point. But that was possibly within the first sort
of minute or two of actually being in control of
that individual.”%°

6.48  His evidence was that the PW was hooded
and cuffed when he was guarding him.™’

PW with Prosthetic Limbs

6.49  The evidence of SO40 is that the PW he was
guarding had prosthetic limbs that came off during
the course of the flight. Not long after taking off, the
PW was wriggling and tried to get out of his
plasticuffs. SO40 moved to sit on him, and noticed
his legs had come off. SO40 then moved the PW'’s
legs out of the way. He recalls attempting to re-cuff
the PW with the assistance of SO56, but is unable
to remember whether he succeeded.'®

6.50  S0O56’s evidence was that the he and SO40
were struggling to get the PW to lie flat, but
eventually did by just pulling his legs. At that point,

1% |bid p.113
19 |bid p.113
19 5S040 IFI 16/5/18 pp.18-19
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the PW's legs were removed from his torso as a
result of this struggle and it became apparent that
they were prosthetics. The legs were put to one
side.'™

6.51 Various witnesses recall a moment of black
humour at the point that the PW'’s legs came off.
S043 confirmed that there was moment of
amusement when this took place, and that he was
made aware of the incident via intercom from the
Aircrewman stationed at the front of the ac.’ SO40
also gave evidence of a moment of comedy,
although confirmed in his evidence to me that this
may have been more of a laugh to himself.""

Unresponsive PW during the Landing
Process

6.52  S058’s evidence was that he noticed the PW
he was guarding stopped moving and that he wasn't
able to feel a pulse about two minutes prior to
landing. He noticed that the PW'’s wrists were quite
puffed up and that the plasticuffs were tight.'"

6.53  SO58 clearly recalls checking the PW’s wrists
for a pulse, but got no reading. However, since the
PW was wearing plasticuffs, SO58 was unsure
whether this was just do to the restriction of the

19 SO56 IFI 17/5/18 p.91

110 3043 30 July 2003; SO43 IFI 17/5/18 p.116
111 3040 IFI 16/5/19 pp.26-27

112 3058 IFI 16/5/19 pp.117 — 118
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plasticuffs. He tried a couple of times to find a pulse,
but due to the motion of the Chinook it was easy to
mistakenly find the pulse in his thumb. He is unsure
whether it was himself or SO44 who checked the
carotid artery, but thinks that he put his hand
underneath the sandbag to try and locate a carotid
pulse.’™

6.54  His evidence was that he was about to alert
S0O39 and that he tried to shout out to him, but they
were told to prep for landing so he told the gunner
to his right who he believed to be either SO44 or
S0O66. He was just about to start first aid, but at that
point the wheels came down ready for landing
rendering conditions inappropriate for first aid. He
knew they would be landing in an area with a first
aid post, and he considered that handing over to
forces on the ground would be more appropriate.
He confirmed that he did not go into CPR.""*

6.55 SO58 clarified in his oral evidence that he
was only a basic first aider, and that he had not
done a combat first aid medic course at the time of
the mission.'™ SO44 gave evidence that both

113 |bid p.118
114 |bid p.118
115 |bid p.117
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himself and SO58 were combat medics at the time,
and that training involved a week-long course.'®

6.56

Although he was unable to recall the matters

stated during the course of oral evidence, SO44
confirmed his earlier evidence regarding a
conversation with SO58 as follows:

6.57

“... It was a thought that the PoW could have
suffered a heart attack or shock ... We were
considering also the fact that most of the
PoWs were moving to get comfy all the time
but this guy had only moved about two or
three times since he had been subdued. We
wondered if his pulse was racing or weak;
racing, shock, weak being a heart attack.
SO58 felt for the pulse in his wrist but he
couldn’t find one. He tried two or three times
but to no avail. | then tried once at the carotid
artery pressure point but none was
detected.””

When asked about whether he thought the

PW was dead, SO58’s evidence was that this was
the worst-case outcome that was at the back of his
head, but that this was not 100 per cent guaranteed.
He thought it more likely that the PW was
unconscious.''®

116 3044 IF1 16/5/18 p.94
117 |bid p.96: SO44 IFI MOD-83-0000553-A, paragraph 22
118 |bid p.121
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Arrival at H1 and Unloading PW

6.586  Upon landing at H1, the PW were to be
unloaded from the aircraft by the gunners who had
been guarding them during the flight. During this
unloading process, three PW could not be walked
off the aircraft. Among them was the PW who had
lost his prosthetic limbs during the flight.

6.59  There are differing accounts of removing the
PW from the aircraft that cannot be easily
reconciled. Variations in the evidence emerge as to
the number and positioning of unconscious /
unresponsive PWs, who removed them and how.
S058, SO50, SO40, SO56, SO57 and SO41 are
among the witnesses who claim to have removed
an unresponsive PW from the aircraft upon arrival at
H1.

SO39

6.60  On landing back at H1, the SMU LO radioed
S0O39 and told him to quickly offload the PW and
move to a refuel point. SO39 was the first to
disembark the aircraft, but was concerned about
leaving the PW unattended on the airfield so went to
speak to SO55 and the LO at the rear of Lifter 1.'"°

As he did so, he saw the USAF approaching the

9°S039 IFI 16/5/18 p.131
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aircraft and ordered his men via PRR to begin
unloading.'®®

6.61 He first became aware via PRR that two PWs
were unresponsive as he was returning to Lifter 2,
and clarified that unresponsive meant that they
weren’t moving. SO39 gave orders to the effect of
“get anybody who is walking off for a handover and
then straight back for anybody who is
unresponsive”. He did not know if they were
unresponsive or uncooperative, and could not recall
whether he was told that no pulse could be found on
the prisoner.

6.62  His evidence was that he then met with an
American captain and gave him an overview of what
he believed to be going on. He told him he had 10
PWs, that he had been told two were unresponsive.
He said he didn’t know what was wrong and why,
and “at that point I think | threw in the “heart attack”
words. | said, “I don’t know whether they’ve had a
heart attack or what”. Nobody had suggested to
him that this had happened, but he thought “/ don't
know what’s wrong. We haven’t got time to do first
aid but they may have had a heart attack.” In
response, the American Captain said “Do not worry
about that, man ... You’ve got to get back out of
here. Just hand them over to me”.'?' Later, the

120 |hid p.132
21 |hid p.132-133
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American Captain confirmed that the two PW should
be put in the back of a Humvee.'??

6.63 SO39 realised there would be an issue of
man-power given that more men would be needed
to remove these PW from the ac. One of the men
had taken it upon himself to start dragging the PWs
closer to the vehicles, and SO39 thinks that two
men he galvanised to help took over from him.#*

6.64  After these PWs were removed, the PW with
no legs was taken off the aircraft. SO39 recalls him
being the last off the aircraft as he was not a
priority.'#*

SO53

6.65 S053’s evidence was that, upon landing back
at H1, he exited Lifter 1 to liaise with the American
Commander to organise the offload. At this point, he
handed over the property he had been given by the
AAF at the PUP, and was given a written receipt for
the property by the American Commander:

“There was an altercation of some kind going
on at the back of Heli 2. There didn’t seem to
be any movement at the back of Heli 2 and |

was trying to find out what was going on. |

122 |hid p.133
123 |hid p.133
124 |hid p.134
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was told that they thought someone had died.
| recall saying ‘he’s either dead or not dead’,
and | wanted to find out which it was as if he
was dead then we needed to move him
across to the Americans, who were only about
50 or 60m away. Someone told me that he
was dead and that he had possibly had a
heart attack. All | was interested in was
getting a group of men moved from one point
to another, and | wanted a straight answer as
to whether we had to move a dead body over
to the Americans.
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| cannot now recall who it was who told me
that the individual was dead, but | am almost
certain that it was not the ARF Flight
Commander who was on Heli 1. | recall that it
was an ARF guy. | know that it was someone
on Heli 2, but | cannot recall whether it was
the ARF Sgt, who was in charge of Heli 2, or

someone else who had been on board Heli
2 7125

6.66  SO53 recalls saying to the ARF Flight
Commander, who he confirmed was SO39, “What’s
going on? What’s the delay? We need to get going”
and being informed there had been a drama. He
was told that someone’s legs had fallen off, and
informed about another prisoner “we think he’s
dead”. His evidence was that “/ remember saying,
well, you know, “Is he dead or is he alive” ... I'm
pretty sure ... it was at the rear of the ... helicopter’.
The answer he received was “He’s dead” or “we
think he’s dead”.'°

6.67  Upon being informed this, SO53 went to the
American Commander and asked for a vehicle to go
and collect a PW who's legs had fallen off and a

125 83053 IFI 15/5/18 pp.47 — 54; SO53 IFI MOD-83-0000586-A,
paragraph 9
126 1bid p.50
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potentially deceased prisoner.'?’ He was “pretty

sure” he would have informed the American
Commander that someone was dead.'?

6.68  No other withesses gave evidence that they
were asked about whether a PW was dead or not by
S053, or informing SO53 that the PW was dead.

6.69 S0O53’s evidence continues:

‘I was making split second decisions and here
| had a situation where someone had died,
there was a dead body that had to be moved
from the back of Heli 2 with the remaining
PWs and we also had to deal with the
remaining PWSs. | asked for a vehicle to be
sent across to pick up the dead man and
transport him about 50m-60m to where the
Americans were.”'?°

6.70 S0O53 was not aware that there were two
motionless PW handed over to the Americans. He
had only been aware of the dead man.

SO58

6.71 The evidence of SO58 is that he first took one
PW over to the holding area, and then returned to
the aircraft. He and SO41 then carried an

127 |bid p.53
128 |bid p.54
129 MOD-83-0000586-A SO53 IF| paragraph 13
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unresponsive PW who was the third person in from
the ramp off the aircraft and took him to hand him
over to the ground forces.™® He describes taking
control of his legs and recalls tripping as he left the
aircraft and momentarily dropping the PW.™' SO58
believed the PW was loaded into a Humvee, but no
longer recalls whether this was the case or whether
others assisted with the loading. His evidence was
that: “it was a quick turnaround. So it was get this
person off, get back on, making sure that no one
was left on the ground, ready to do the second
collection of the PWs”."%

SO41

6.72  S0O41 became aware of two unconscious PW
lying on the deck upon landing at H1. He was told a
vehicle was coming, and he may have been
informed that this was a medical support vehicle.'*®
When asked about what he believed the problem to
be with the motionless PW, SO41 stated that he
believed they were faking in order to be
obstructive.™* He was tasked with helping to move
one of the PW from the aircraft to a Humvee when it

130 5058 IFI 16/5/18 p.120

131 SO58 18 Aug 03

132 |phid p.122

133 3041 8 Dec 2003

1348041 IF1 17/5/18 p.133. See also p.135
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arrived. His evidence was that he went up to the
American at the vehicle and asked: “Where do you
want him?”, to which he replied: “put him in the back
of a Humvee”. To SO41’s mind, the PW was now
the USAF’s responsibility.'s°

S040

6.73  S040’s evidence was that, upon landing back
at H1, he initially removed the PW from the aircraft
who had lost his artificial legs before returning to the
aircraft.’® On return to the aircraft, SO39 motioned
him to him to go the rear of the aircraft where there
was a motionless PW and tasked him to remove the
PW from the aircraft.’”®” The PW was lying on the
port-side of the aircraft, positioned longitudinally.
The PW didn’t respond to speaking or shaking
stimuli, or to being moved to the edge of the
ramp.'s®

6.74  S040’s evidence on moving the PW of the
aircraft is as follows:

“I think | may have moved him initially by
pulling him by the hands to get him into a
position where | could pick him up from the
floor of the aircraft but was unable to do so ...
It being clear to me that | couldn’t lift the

135 |bid pp.133-134

136 5040 IFI 16/5/18 p.23

137 3040 IFI MOD-83-0000564-A, paragraphs 30-31

138 |hid 30-31. See also: SO40 IFI 16/5/18 pp.23-26; p.31
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unresponsive PW and carry him off the aircraft
as | did ... with the limbless PW, | decided to
drag him towards the end of the loading ramp
... I hoped that if | could get the PW to there
and into a sitting position | would be in a better
position to get a good hold on him.

| was just about to carry him 20 meters or so
until clear of the rotor area where | put him
down beside an American Humvee vehicle
that was parked there. Somebody else,
possibly [SO57] took over at that point.”>°

6.75  S040 elaborated in his oral evidence that he
initially dragged the PW by his hands to get him into
a better position, before dragging him by his feet or
lower legs. As the ramp was down on the Chinook,
there was a bit of a slope so he could get better
leverage to pick the PW onto his shoulders and
move him to a safer area. SO40 moved the PW
alone, without assistance.’ His evidence changed
in that his oral account recalled taking the PW out of
the rotor risk area, where the PW was taken off him
by two other people.’*' He confirmed that the PW

was unresponsive when he picked him up, and that

1398040 IFI MOD-83-0000564-A, paragraphs 24 — 27
1405040 IFI 16/5/18 p.31-39
41 |bid p.38
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he did not examine the PW as this was not the
environment to do so.

SO50

6.76  SO50’s evidence was that he was tasked to
remove at least one PW from the aircraft by either
S0O39 or SO55, and load him into an American
Humvee.** He believed he did so with the
assistance of at least one other gunner, although he
can no longer recall who it was. No assistance was
given by an American soldier, who opened the boot
of the Humvee so the PW could be loaded.'*

6.77  The first PW loaded took considerable effort
to get over the tail gate. SO50 and the others
helping him laid the PW’s body inside the vehicle
width-ways, such that his lower legs and upper body
were outside the vehicle. The second PW was
smaller and easier to move. They lifted him so he
sat at the edge of the tail gate, and he fell
backwards over the first PW. He corroborated the
description of SO40 that there was a bang while
loading this second PW into the vehicle, that he
presumed was the PW’s head striking some part of
the vehicle.'*

42 See also SO50 IFI 17/5/18 pp.138-143
1438050 18 Aug 2003
44 1bid p.139; SO50 IFI MOD-83-0000566-A, paragraph 21
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6.78  Although SO50 disliked having to load the two
PW into what he considered to be a “patently
unsuitable form of transport”, he had no real choice
in the matter having been given his orders.'®

SO57

6.79  SO57 recalls initially unloading his PW from
the aircraft upon landing at H1, and having to
manoeuvre this prisoner around a PW slumped on
the floor under SO39’s direction. He recalled that
two PW were lying curled up on the port side of the
aircraft near the tail end of the fuselage.'*°

6.80  He recalled seeing SO50 carrying one of the
PW, who had prosthetic limbs, off the aircraft with
the assistance of SO56. As he returned to the
aircraft, SO39 handed him the PW'’s prosthetic legs
and he ran back to deliver them.#’

6.81 S0O57 was subsequently tasked to load two
unresponsive PWs into an American Humvee
vehicle, in company with SO50.'“® His evidence was
that he never checked any vital signs to see if the
PWs were totally unresponsive. One of these two
PW was a very heavy man, and one or two of the

%5 |bid. paragraph 19

146 5057 IF1 17/5/18 pp. 103-104
%7 bid p.104

148 |bid p.104
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Americans had to help lift him into the vehicle. His
evidence was as follows:

“He wasn’t dropped in but — | mean, again,
you have to understand where we were. The
tailgate probably comes up to near enough
your chest. So trying to lift someone heavy
with, you know, a degree of delicacy is very
difficult. So we just tried to do the best we
could to try and, you know, pop him in. But |
think he did slip a little bit. But he certainly
wasn’t dropped in.”'*°

6.82 SO57 confirmed that the PW did hit his head
a little bit as he went in. When asked whether this
caused him to wince, SO57 confirmed that it did.
The second PW loaded into the aircraft was easier,
as he was lighter.”® In SO57’s view, the Humvee
was not the most ideal transportation for the job.

The Gunners just tried the best they could to lift the
PW in.™

SO56

6.83  SO56 recalled seeing an unresponsive PW
towards the rear of the tailgate while leaving the
aircraft with a PW, and that other gunners were

%9 1bid pp.104-106; see also SO50 IFI MOD-83-0000566-A,
paragraph 23
%0 |bid p.106
1 Ibid p.105
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around him although he is no longer able to
remember who.'*? His evidence recalls SO39 and
S040 being in the vicinity at the back of the tailgate
and dragging a PW face-down by the arms off the
aircraft.”*® The PW looked floppy and unresponsive
as he was being dragged.'™*

SO43

6.84  S043 was not himself involved in the
unloading of PW from the aircraft, but as the
loadmaster he was well-positioned to witness
events.'*® His evidence was that the first two
prisoners closest to the ramp were led off the
aircraft, but the third along was not moving. A small
amount of cajoling was used to try and pick him up,
but he would not move so was left. The next
prisoner along also would not get up, but from there
on the other PWs were cooperative and got up.'™°

6.85  As the PW were being unloaded, SO43 and
two other individuals, one of whom was S0O40, were
left on the aircraft with a PW who appeared to be
unresponsive. SO43 shone his torch on the PW,
who seemed unresponsive. Initially, SO43

1528056 IF1 17/5/18 p.85; 90
153 |bid pp.93-94

154 S056 24 June 2003
1558043 IF1 17/5/18 p.110
¢ |bid p.118
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considered that the PW may be trying passive
resistance, and at no point did he make an
assumption that the individual was dead. But
equally, there was a range of medical problems that
the PW could have had. SO43'’s evidence was that
he could not recall anyone doing CPR or formal first
aid.’®’

7 |bid p.119
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