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Response to Good Work: Consultation on enforcement of emplovment rights
recommendations

To whom it may concern

I am writing with reference to the above.

This response is made by PRISM the trade association for service providers in the temporary
workers market sector. We have taken a broad market view when considering our response as well
as attempting to identify market distortions that could occur.

PRISM has been pressing for a wide reaching strategic review into the issues surrounding
employment, employment status and workers' rights for over 2 years. ln 2016, we commissioned
the Social Market Foundation (SMF) to carry out research into this area. Their report was published
early 2017 and a copy has been attached as part of our response.

PRISM has also produced a document, The Case for Strategic Reform, highlighting how the current
tax framework provides incentives that are driving some of the emerging employment trends. We
have also attached a copy of this as part of our submission.

We have also attached our response to the Agency Workers Consultation as many of the points
made run across in to this area as well.

We would be happy to discuss any aspect in more detail to help ensure we achieve a fair and
equitable framework for all.

Yours sincerely

PRISM Association Limited is incorporated in the UK and registered with Companies House. Company Registration Number 7573487

Registered Office is B The Manor, Shinfield, Berkshire. RG2 gDP
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Overview

PRISM understands the need for a range of consultations addressing the key findings of The
Taylor Report although we believe that a more wide-ranging review will be required to fully
understand and address the issues that are emerging in the market.

Following a recent round table event hosted by PRISM there was broad agreement that a

critical question that needs to be considered is whether there should be any link between
employment and tax. Currently the employment status drives the tax structure that applies,
and this can lead to complexity and confusion.

Ignoring this question and failing to fully consider the role that tax plays in driving
employment trends is likely to result in a one-sided outcome that, based on other recent
legislation will create unintended consequences that will need further legislation to address,

PRISM has also formed the view that any changes to legislation should be tested against three
guiding principles:

Simplicity
Compliance
Enforcement

Much of the current confusion comes about due to the multiplicity of legislation across many
Government departments. This leaves an individual tax payer unable to attempt to understand
their status, rights, or options. In the case of vulnerable workers this can leave them exposed
and relying on guidance provided by'interested parties'. This complexity results in workers
confusion, a feeling that they had no choice - as they could not understand what options they
had in the first place, and a lack of clarity around their rights. Measures must be put in place to
stop abusive arrangements and,f or the exploitation of vulnerable workers.

A critical part of addressing these issues, whilst maintaining the flexibility in the labour
market, is to deliver an outcome that creates both simplicity and transparency with certainty
of outcomes.

Where this is achieved it allows for a compliance framework that would encourage the correct
behaviors with significant risks and penalties for those seeking to circumvent or disregard the
rules, this has not been the case with other recently introduced legislation.

Legislation needs to be supported by an enforcement regime that is efficient, swift to act where
non-compliance is identified, and visible. Recent changes to legislation together with austerity
cut backs has allowed many opportunists to exploit a weakened enforcement regime and gain
significant commercial advantages in the market. This has resulted in those companies seeking
to apply the rules as intended suffering losses or in the worst-case examples moving to non-
compliance in an attempt to keep their businesses. This trend must be reversed.
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A. State-led enforcement

Recommendation: Her Maiesty's Revenue and Customs (HMRC) should take
responsibility for enforcing the basic set of core pay rights that apply to all workers -
National Minimum Wage, sick pay and holiday pay for the lowest paid workers.

The government accepts the case for the state enforcing a basic set of core rights
for the most vulnerable workers, and intends to move in this direction. The government
will first evaluate the extent of the problem faced by low paid workers in accessing these
rights and, following decisions relating to statutory sick pay, examine the best way to
ensure the most vulnerable receive the level of protection they deserve, bearing in mind
feasibility and cost - effectiveness for the taxpayer.

PRISM entirely agrees with this statement,

PRISM believes that BEIS should consider 3 areas:

l. Education

The lowest paid are often unable to understand the complexity of the legislation and
much of the guidance available is not written in a way that a low paid worker could
easily understand.

BEIS seem ideally placed to create a series of information sheets covering the common
forms of engagement, whether directly engaged by the employer or through a

recruitment company.

PRISM has already carried out work in this area in conjunction with The Low Incomes
Tax Reform Group producing a document, written with the low paid worker in mind,
where that worker is engaged through an umbrella company. A copy has been attached
as part of our submission to this consultation.

Since the launch of the document many providers and recruitment companies are
providing this on a voluntary basis and the LITRG has reported a reduction in calls from
umbrella workers to their helplines. We believe this is clear evidence that educating and
informing workers of their rights is a key part in achieving a rounded outcome.

One area that should be included in the education information is clear guidance on
reporting breaches and failings outlining all the options available to workers. These
should include an option for confidential whistle blowing.
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2. Transparency

Transparency can be broken in to 2 elements

a. Confirmation on employment status and rights

PRISM supports the idea of transparency on a worker's status and rights.

To simplify the process, we would suggest a series of template documents are
produced covering the common engagement models as well as a clear
framework of required information where one of the templates is not used.

To achieve this there needs to be a clear common understanding on the
definitions of the models, for example an umbrella company. Changes to
legislation has meant that some umbrella providers continue to use overarching
employment contracts with others reverting to an equivalent of a zero-hour
contract where a worker is likely to always be under SDC.

Workers should be provided the relevant template/s for their situation within a

specified period. Where a worker is engaged through a recruitment company
there should be a requirement for the recruitment company, at the earliest
possible point but no later than the offer stage, to provide a document that
overviews the workers options should they accept a contract. By creating these
documents as templates for the common operating options it simplifies the
process for those using the 'vanilla' options. A framework of required
information should also be created so recruiters using'alternative'structures are
clear on the information that must be provided.

Once the worker has accepted a contract and selected their operating structure,
eg. PAYE, umbrella or limited company the recruitment company or payment
intermediary should be required to provide the relevant key fact sheet covering
the details on their employment status and associated rights.

As the objective is to protect vulnerable workers the requirement could be to
provide to all workers below a set rate, we would suggest a PAYE rate of f,L2.00,
and to all contractors taking their first assignment.

b. Transparency on pay and holidays

Holiday pay has been the subject of much scrutiny and still seems to be an area
full of conflicting views and advice.

Firstly there is the issue of 'accrued' and 'rolled up', accrued being the worker
has to claim the holiday pay and rolled up meaning it is automatically paid to
workers with each pay run.
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Accrued is legal and rolled up is not although there is now a general acceptance
that where the worker expressly requests rolled up, and understands what this
means, and the holiday pay is clearly shown on the pay advice there is no
financial risk to a company operating in this way.

We are seeing examples now where accrued is the only option available to
workers although there is little transparency on the amount of holiday accrued
and available. This area needs to be considered with clear requirements in place
on information that should be provided to workers on available accrued holiday.
We would suggest that this should be shown as both a monetary value as well as
the days available.

There is further complexity in this area as modern employment contracts will
have a 'holiday year'. This has become a health and safety requirement designed
to make workers take their holiday for their own well-being and where they fail
to take it they lose any unused entitlement at the end of the 'holiday year'.

The health and safety issue is also cited as one of the reasons why rolled up is an
issue as it means the worker may not take the rest and work throughout.

We are seeing situations where the lack of transparency in this area is allowing
companies to keep significant amounts of unpaid holiday pay through their legal
contractual obligations. Many are relying on the fact that the terms will be within
a long legal contract often not read or understood by the workers.

PRISM would urge specific requirements on providing the information to
workers with complete transparency on the consequences of not taking it.

We also see workers confused by the wide range of pay slips and presentation
styles of the information. Whilst the requirements of the pay slip are made clear
in the Employment Rights Actt996 PRISM believes these should be reviewed
and updated to be more reflective of current pay arrangements and obligations.
For hourly /daily paid workers we believe that the hours worked should be
displayed clearly on the pay slip. This increased level of transparency together
with the education will help workers identify issues at an early stage.

3. Enforcement

There are 2 aspects to enforcement:

1. Gaining Information

One of the issues for a low paid worker is that if they were to complain or
question arrangements with an engager they could find themselves out of
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work and replaced. At the low paid end of the market the rules of supply and
demand exist with excess supply for the demand this dynamic can place the
low paid worker in a vulnerable position.

Consideration should be made to provide a system of whistle blowing that
would keep the workers information confidential and be used where a

company has a systemic failing,

Gaining this intelligence would help target enforcement resources efficiently

2. Enforcing the rules

Visible and effective enforcement underpins compliance to all rules and
legislation. One issue cited by many is the complexity surrounding much of
the recent legislation. For this reason we believe a 2 tiered approach of
enforcement should be adopted, similar to that in financial services.

Where an organisation has systemic failings or displays a disregard for the
rules the full force of enforcement should be applied.

In situations where there has been a 'technical'breach or isolated incident
with the organisation demonstrating strong processes and procedures to the
rules the enforcement team should take a more collaborative, educational
and assistance approach. 0bviously, any shortfalls will need to be addressed
if workers are out of pocket.

Where these 'technical' breaches occur, it would be a simple process to
capture these reasons and create specific guidance to organisations to assist
them in complying.

Current name and shame will list every party that had a shortfall which can
risk alienating those that are doing their best to comply.

Under our suggested 2 tier approach only those with systemic failings would
be named and shamed ensuring the deterrent effect was maintained.

Furthermore, the name and shame list should also include a summary of the
breach which further supports and develops understanding in this area.

As this information is a key part of the decision-making process of a worker
joining a company the list should be more highly publicised and workers
should be able to search the list by company name. This increased level of
transparency and awareness increases the deterrent effect for organisations.
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B. Enforcement of awards

Recommendation: Government should make the enforcement process simpler for
employees and workers by taking enforcement action against employers/engagers who
do not pay employment tribunal awards, without the employee/worker having to fill in
extra forms or pay an extra fee and having to initiate additional court proceedings.

The government agrees that the enforcement process could be simpler, and intends to
undertake wide ranging and comprehensive reforms of the process for civil claims and
iudgments across the courts and tribunals systems. The government is seeking views
on how the enforcement processes for employment tribunal awards could be improved
through those reforms.

PRISM agrees with this statement.

Establishing a naming scheme

Recommendation: Government should establish a naming and shaming scheme
for those employers who do not pay employment tribunal awards within a
reasonable time. This can perhaps be an element of the reporting which we have
suggested in relation to the composition of the workforce including the
proportion of atypical workers in the workforce. The government accepts this
recommendation and is seeking views on how it can best achieve this.

As we have already commented above on name and shame we would suggest that if this
is adopted a summary of the reasons should be added to the name and shame Iist to
provide an additional layer of transparency and understanding.

We agree that the naming should be based on penalty notices and the records should
show whether the award has been settled or not.

There should be a single access search point where workers considering working for an
organisation could input that company in to a search and see any'name and shame'
entries with summary reasons.

This significantly increases the deterrent effect as persist offenders may find it difficult
to engage staff.
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C. Additional awards and penalties

Recommendation: Government should create an obligation on employment tribunals to
consider the use of aggravated breach penalties and cost orders if an employer has
already lost an employment status case on broadly comparable facts - punishing those
employers who believe they can ignore the law.

Recommendation: Government should allow tribunals to award uplifts in compensation
if there are subsequent breaches against workers with the same, or materially the same,
working arrangements.

The government accepts strong action should be taken and is seeking views on how
existing sanctions should be extended and how to define when they should be applied.

PRISM agrees with this statement with some reservations.

As we have commented previously differentiating between an isolated breach and a systemic failing
could further strengthen the suggested approach.

Where a case related to a systemic failing then the penalties should be raised.

Employers should have a set time to recti$r any systemic failings and provide supporting evidence to
demonstrate this.


