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As the professional body for the recruitment industry, we know that jobs transform
lives and we fully support Matthew Taylor and the government’s ambition that all
work in the UK economy should be fair and decent with realistic scope for
development.

A key part of this is effective enforcement of existing legislation. We have always
argued that effective enforcement of all regulations is absolutely crucial to protect
the interests of compliant businesses as well as individual workers. We therefore
very much welcome this consultation.

About the Recruitment & Employment Confederation

The Recruitment & Employment Confederation (REC) represents over 3,500
recruitment businesses covering all sectors and regions in the United Kingdom,
equivalent to 80 per cent of the recruitment industry by turnover. The REC ensures
all our members abide by our Code of Professional Practice and operates a strict
compliance operation.

REC compliance procedure

The REC takes compliance very seriously. We can investigate complaints from work-
seekers and clients about members where there are alleged breaches of the Code of
Professional Practice in line with the REC Complaints and Disciplinary Procedure.
Serious cases are referred to the REC’s Professional Standards Committee (PSC), who
have the authority to issue sanctions against members including expulsion from REC
membership. The PSC is made up of representatives of corporate members,
individual members (members of the Institute of Recruitment Professionals) and
usually representatives of the TUC and CBI.

The REC also requires agencies to complete and pass an online compliance test in
order to enter membership and then once in membership the agency must pass the
test at least once every two years. The compliance test is made up of multiple choice
questions to test the agency’s understanding of the relevant industry legislation and
the Code of Professional Practice.

Principles we support in this consultation

The recruitment industry has experienced a higher level of regulation and state
enforcement compared with other forms of work, such as the gig economy. We
highlighted in a recent factsheet ‘Is the Recruitment Industry Regulated’ which | have
attached. We welcome that the government are looking at enforcement across the
labour market in this consultation.
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We support the following principles in this consultation:

e Taking action against employers who do not pay employment tribunal
awards

e Taking action against employers who ignore the decisions of employment
tribunals

e Making the enforcement process simpler

When considering a naming and shaming scheme, the government should learn from
the experience of the current scheme operating for National Minimum
Wage/National Living Wage. While this approach could be effective in tackling the
largest employers, many smaller employers that don’t have the same brand
reputation may not be similarly deterred. Furthermore, employers should be given
the opportunity to remedy the situation before being named publically.

When considering a higher penalty, it should be noted that currently when an
aggravated penalty is awarded the Employment Tribunal has to consider the
employer’s ability to pay, with the range of penalties being between £100 and
£5000.

A new flat rate of £20,000 for an aggravated breach penalty will have a greater
impact on smaller businesses than larger ones. While we agree that there should be
some penalty for employers who do not pay sums to claimants there should be some
correlation between the resource of the business and the penalty.

Director of Labour Market Enforcement Strategy 2018/19

Naturally, most of our focus has been on the work of the Director of Labour Market
Enforcement, whose remit covers out industry. We very much welcomed his recent
strategy and hope the government will take forward his recommendations, in
particular we strongly support the following recommendations that he made:

e Clear and accessible information on employment rights should be provided to
workers through a number of channels;

o Simplify the entry channel to seek help on employment rights and how to
seek redress. There needs to greater clarity on the internet about where to
go for help and how to complain;

e Anincrease in resources for EAS, both to promote their ability to enforce
current regulations and due to the proposal to expand its remit;

e An evaluation of the BEIS Naming Scheme to assess its impact;

e That further information is provided within the Naming Scheme to highlight
the average arrears per worker, that case studies are provided to increase
both the deterrence and compliance effect, and that opportunities are taken
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to engage with specific sectors to educate other employers on potential
areas of non-compliance;

e The three enforcement bodies should continue to shift to more proactive
enforcement methods;

e To help ensure compliance throughout supply chains, joint responsibility
measures should be introduced where the brand name (at the top of the
chain) bears joint responsibility for any non-compliance found further down
its own supply chain;

e Current EAS powers should be expanded to include intermediaries that are in
fact employment agencies or employment businesses and extend their
enforcement to those parties. Their resources should be increased in line
with the additional requirements to do this;

o The GLAA, EAS and HMRC NMW/NLW team should work closely with the
other relevant HMRC tax enforcement teams to share information of non-
compliant intermediaries that they identify through their enforcement work;

e EAS and HMRC should work together to develop the options for enforcing
regulations around intermediaries, assessing the likely impact, costs and
benefits of each.

The Agency Worker Regulations should not be enforced by the EAS

However, one area we strongly disagree with the Director on is the enforcement of
the Agency Worker Regulations 2010 (AWR) coming under the remit of the
Employment Agency Standards Inspectorate (EAS). The EAS would face significant
difficulties in attempting to enforce the AWR.

The legal system is based on key concepts which include the judiciary being
responsible for the task of interpreting legislation which is made by parliament.

Using a state body such as the EAS to enforce the AWR in their entirety not only
undermines that principle also but will mean that the EAS will take on part of the
function that properly currently sits with employment tribunals and employment
judges in the first instance. This process ensures that legislation is determined by an
employment judge with the requisite expertise and that there is an appropriate
appeal procedure in place.

HMRC has faced similar difficulties in in efforts to enforce the National Minimum
Wage (NMW) legislation. Quite simply, areas of interpretation should properly be
determined through the employment tribunal system.

Additionally, from a resourcing point of view, EAS would also struggle to include
enforcement of the AWR to its remit if, as we have advocated, it includes
enforcement of umbrella companies and other intermediaries which fall within the
definition of an employment agency or employment business.



Jobs transtorm lives, which is why we are building the best recruitment industry in the world.

<

Jobs transforms livas

Enforcement of the AWR by the EAS would simply add an extra burden for the
majority of compliant recruitment business and take resources from elsewhere
where they are more greatly needed.

The law needs clarifying before holiday pay can be properly enforced

One area in which both this consultation and the Director’s portfolio cross over is
around the enforcement of holiday pay. The statutory holiday entitlement works
best with traditional employment where individuals work standard hours under a
contract of employment. The provisions do not lend themselves to other types of
working.

Most agency workers are engaged under a contract for services and do not have
employee status. As workers they are nevertheless entitled to statutory holiday. The
Working Time Regulations implements the European Working Time Directive and
must be applied and interpreted to comply with the Directive. The Directive is
primarily focused on health and safety and the annual leave requirements are
designed to ensure that workers take adequate rest from work. Workers are
entitled to be compensated if they do not take their leave during employment but
legally, and in compliance with the Directive, payment for holiday can only be made
when a worker actually takes leave or on termination of their employment.

Agency workers can take annual leave and be paid for this time off, but due to the
temporary nature of the work, it is more common for agency workers not to take
annual leave. This situation could be improved by better information being provided
for agency workers but there are practical issues that arise, for example if a person is
taken on to do an assignment of one week or two weeks — when should they take
annual leave during that short assignment? If the leave is not taken, it should be
paid on termination of ‘employment’.

However, what determines a ‘termination’ of employment for an agency worker
who is not engaged on a contract of employment? There is no requirement for the
agency worker to ‘resign’ when engaged under a contract for services, and there is
no requirement for the agency to terminate the contract. Commonly an agency
worker will be seeking further assignments as one comes to an end and so will
‘remain on the books’ of the agency so they can be given work as and when it arises.
In that regard the relationship is treated as ongoing. This is generally the expectation
of both parties. This is a position that incidentally benefits agency workers in terms
of their entitlement under the automatic enrolment pensions regime as it helps
them to qualify to be enrolled in and remain in a pension scheme.

The agency is only required to pay the agency worker for holiday that they have
accrued and not been taken once the relationship ends. The agency worker may not
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be aware that they are entitled to this pay only when the ‘employment’ with the
agency ends, and/or what they can do to ensure that this is made clear to the
agency.

Better information for agency workers could help to address this. For example, we
would suggest adding guidance to the Gov.uk website explaining that agency
workers should let their agency know when they intend the ‘employment’ to end
so that holiday pay can be paid.

It would be premature for HMRC to enforce the payment of holiday pay to agency
workers when currently the regulations are not clear this group of workers. Instead
we recommend, that once we have left the European Union, the Working Time
Regulations should be amended through secondary legislation to clarify when
agency workers are entitled to receive holiday pay.

In the interim period, there should be clear guidance from the government for both
agencies and agency workers about when holiday pay should be paid. We would be

willing to work with the government on any guidance to agencies on holiday pay.

If you would like to discuss any of these points in more detail we would be more
than happy to meet with the appropriate person.

Yours sincerely
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