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Introduction 

This submission to the Department for Business, Energy and Industrial Strategy is made on behalf 

of Peninsula Business Services Limited.  Our organisation is a UK consultancy firm providing 

advice to companies primarily on employment law and health and safety.  We provide support to 

over 30,000 clients.  This support includes providing guidance to employment business and third 

parties on the use of agency workers.  

Executive Summary 

It is important to recognise that the vast majority of employers act in accordance with the law and 

that a significant number of disputes do not result in a finding against the employer.  It is all too 

easy when looking at the failures of some employers to tarnish all employers with the same brush. 

We believe it is important, when considering working practices in general and the enforcement of 

employment rights in particular to avoid a predisposition towards considering employers in a 

negative light.  Equally important is to avoid assumptions that claimants will not pursue 

unmeritorious claims or seek to argue a different working relationship that was originally intended 

or agreed. 

Employment law is a complex and ever changing area, particularly in relation to matters such as 

employment status.  It is an area many specialists struggle with and employers should not be 

penalised for making an error or acting on advice in good faith.  It is also necessary to not lose 

sight of the fact that employers are individuals too, some of whom can be extremely vulnerable, 

and a one size fits all approach may not be appropriate. 

An employer’s financial circumstances are not considered when making a tribunal award which 

can have a significant impact on the ability to meet any award.  There is no option to argue 

reductions or payment plans at tribunal based on the employer’s circumstances so the employer 

has to wait for enforcement at court of any award in order to be able to arrange payments that are 

manageable.  The report refers to the number of unpaid awards, including those that are not 

enforced, but does not identify how many of those were made against employers that subsequently 

ceased to exist because the debt exceeded their assets. 

In some cases, employers are extremely vulnerable individuals who are employers by virtue of 

employing their own carers.  Tribunal awards do not take into account that the only monies these 

employers may have are those intended to meet their support needs as a disabled person and any 

penalty or enforcement scheme needs to recognise the impact and human cost of such actions.  
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Any steps to take action on the enforcement of employment rights must consider the 

consequences both for employers who genuinely believed they had acted correctly and for their 

other employees who risk losing their employment through no fault of their own if no 

consideration is given to an employer’s circumstances.  If the intention is to create good work for 

all then that must include enabling businesses to find a way to continue to operate moving forward. 

Consultation Questions 

1. Do you think that workers typically receive pay during periods of annual 

leave or when they are off sick?  Please give reasons. 

We believe that the majority of workers receive payments for annual leave or sick pay 

where they have an entitlement to it.  Where workers do not carry out a typical work 

schedule their payments may be organised so that there is an additional amount added 

when they work to ensure that they receive their holiday entitlement but this may not 

always be paid at the time at which they take that leave. 

While we acknowledge that some employers have acted incorrectly in relation to annual 

leave, this is not always a case of employers deliberately seeking to avoid their 

responsibilities or deny workers their rights.  In the majority of cases we believe that there 

has been a genuine belief that the working relationship is such that the rights do not accrue, 

or a misunderstanding of how to calculate pay correctly, and this was an arrangement that 

suited both parties at the time. 

Given the number of employees and businesses in the country compared to the number 

of successful complaints on these matters it seems that generally these payments are 

received when there is an entitlement.  The definition of workers is broad, covering the 

self-employed and employees, and their rights differ depending on their status.   All 

employees are workers but not all workers are employees.  There is a difference between 

the rights of employees and the rights of other workers but that is balanced out by the 

other differences in the working relationship including the level of control, any mutuality 

of obligation and differing tax implications. 

The entitlement to sick pay depends on a number of factors including the level or earnings 

and national insurance.  We believe that non-payment of sick pay in circumstances where 

there is an entitlement to it is more commonly due to a failure of the employee to comply 

with the necessary sickness reporting requirements than a deliberate non-payment. 
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2. Do you think problems are concentrated in any sector of the economy, 

or are suffered by any particular groups of workers?  Please give 

reasons. 

We believe the problems are likely to be concentrated in those areas where working hours 

are flexible and particularly in areas where work is provided on a contracting basis.  When 

workers have no fixed hours it can be difficult to calculate the length of a normal working 

week.  Additionally, if payment fluctuates depending on when the work is carried out or at 

which site it becomes much harder to track. 

The biggest problems generally occur in areas where the original intention of the parties 

was to form a commercial rather than employment relationship but these are subsequently 

being reconsidered.  Most genuine errors occur where workers are providing services on a 

casual, ad hoc basis to small employers who do not have an in house employment law 

specialist and do not realise that a relevant working relationship has been formed. 

3. What barriers do you think are faced by individuals seeking to ensure 

they receive these payments? 

The barriers are varied.  There is a general lack of knowledge of their rights and 

responsibilities, exacerbated by poor reporting that leads to a misunderstanding over 

entitlements.  Poor literacy, or an unwillingness to read the relevant documents can mean 

that the rights are not understood.  The increased complexity of employment law and the 

requirement on employers to have all issues documented to avoid disputes over what was 

known and agreed makes contracts, policies and handbooks increasingly lengthy.  The 

longer the document the smaller the chance that the worker will actually read it to know 

what their rights are and how to exercise them. 

Employers can genuinely misunderstand their obligations, particularly where the working 

relationship has changed over time and neither party has recognised the change in status.  

This can lead to a disagreement over entitlements where an employer honestly but 

mistakenly believes the right does not exist. 

Poor communication skills mean that employees are unable to express what they perceive 

are their rights or fail to exercise them properly.  A mistaken understanding by the worker 

of their rights and a failure to comply with the necessary requirements to exercise their 

entitlements will have a significant impact. 
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Problems can be exacerbated by the assistance being sought and provided by people who 

do not understand the area.  When a worker is misadvised and subsequently engages in a 

confrontational approach with their employer insisting on rights that they do not have it 

creates a difficulty in resolving any genuine matters.  This can be a particular problem when 

there is a threat of legal action over rights that do not exist or an attempt to recover 

unnecessary and unreasonable costs in circumstances where a conversation between the 

worker and the business and a genuine attempt to use the grievance procedure would have 

resolved the matter. 

The language surrounding this debate does not help with its encouragement to assume that 

any failure is a deliberate attempt to deny a worker their rights.  The unwillingness to 

recognise that employers are human and can make genuine mistakes creates a conflict 

where it is not necessary and hampers the resolution of any issues. 

In the small number of cases where an employer is simply not willing to give the worker 

their entitlement even once they understand it is due then the problem becomes one of 

enforcement, which can be affected by time, cost and literacy. 

Where there has been a high award because a genuine error or unanticipated case law 

decision has changed the understanding of how the law should be interpreted then the 

failure to make allowances for the genuineness of the error and the ability to pay can result 

in insolvency and the payments cannot be enforced against a company that no longer 

exists.  Added to that, the other workers who lost their employment on the closure of the 

business will also be unable to obtain their entitlements from their employer and through 

no action of their own are now out of work. 

4. What would be the advantages and disadvantages for businesses of 

state enforcement in these areas? 

State enforcement would ease the pressure on the tribunal system and should theoretically 

result in a consistent approach across the country.  It is less likely to involve the process 

currently adopted by tribunals so may reduce the costs involved.  However, it would need 

to be clear that any state enforcement did not shift from the current position where there 

is no requirements for representatives to have rights of audience. 

Where there is access to a complete record by the state enforcement agency in relation to 

the declared taxable income, tax credits and benefits claimed by the worker and the 
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household it could help to discourage claims where workers are seeking to enforce 

entitlements based on undeclared income or maintaining a different position in relation to 

status depending in different circumstances.  As it currently stands, some workers and their 

representatives seek to pursue claims on the belief that the employer will settle rather than 

identify illegality.  Tribunals will currently warn parties about the potential consequences 

of seeking to enforce an illegal contract where the illegality goes to the heart of the issues 

in dispute. 

Any state enforcement would need to maintain the right to have a hearing where 

documentary and witness evidence could be heard along with the right to request a 

reconsideration and appeal as appropriate. 

A matter for consideration has to be the discouraging effect of State or Court proceedings.  

One of the key advantages of the tribunals is that they are perceived as separate from the 

courts and less formal.  Parties who are vulnerable, because of concerns over their 

immigration status or a fear over the impact of any assessment on their ability to fund their 

care needs could act as a barrier to justice for either party. 

In any event, we do not believe it is advisable to have these matters dealt with wholly 

outside the tribunals.  It is a noticeable feature in cases that the HMRC assessment in 

relation to employment status and working hours is not in line with the views of the 

tribunals and higher courts.  There is a real danger of the State body disagreeing with itself 

in relation to an individual’s worker status or rights. 

In many employment status cases the HMRC identifies the workers as self-employed but 

the tribunals have taken a different view.  If the HMRC were to take a more active role in 

this then it would be necessary to ensure that they were able to apply all current precedents 

but they would also need to reconsider historic representations made to them, by both 

parties, in respect of their declared status for tax purposes to see if the matter put to them 

is consistent. 

We would draw particular attention to the current HMRC approach towards sleep in shifts 

where they continue to apply the decision in Whittlestone with no consideration given for 

the subsequent decisions that indicated that a more nuanced and multi-factoral approach 

is needed.  If enforcement in this area was being applied by the HMRC at this time, given 

their current approach, then it would not be consistent with current case law. 
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We believe it is important that decisions of this kind be made by a legally trained and 

experienced Employment Judge and that until the discrepancy between the views of the 

HMRC and the views of the Judiciary is resolved it would be unwise to move these issues 

out of the jurisdiction of the tribunal. 

A separate consideration is that many claims contain multiple areas of dispute.  This 

proposal runs the risk of either hiving out some elements of claim, with the tribunal matter 

potentially being stayed for some time pending the decision of the State body and the 

resolution of any appeals, or the matters being determined by the tribunal where there are 

other jurisdictions and resulting in a potential inconsistent approach. 

We would contend that the potential solution to this, if it is decided to move some of the 

determination to the State, is to separate out the issues in the same way as with statutory 

sick pay at the moment.  A dispute over whether or not there is an entitlement would be 

determined by the statutory body but an argument over the amount due or the application 

of those rights remains with the tribunal. 

5. What other measures, if any, could government take to encourage 

workers to raise concerns over these rights with their employer or the 

state? 

There is currently no obligation on workers to raise their concerns prior to lodging tribunal 

proceedings.  Workers are not required to raise a grievance and can refuse to allow ACAS 

to contact the employer to see if the matter can be addressed without litigation.  Even 

when the workers will allow a conversation to take place they may refuse to set out what 

they believe they are due and why in order to allow this to be resolved without litigation. 

When this is combined with the lack of any fee for pursuing litigation there is little incentive 

to raise concerns with a view to finding an early resolution.  Many workers are not 

discouraged by the potential reduction on any award for non-compliance with the ACAS 

code of practice assuming that they are even aware of it. 

There is no obligation on workers to engage with the ACAS early conciliation process 

beyond requesting it and there is no penalty for refusing to allow ACAS to contact the 

employer or failing to respond to contact by ACAS. 

A consideration of costs in all cases where the worker has not attempted to resolve the 

dispute without litigation and cannot provide a good basis for not doing so, with the value 
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of any award being taken into account when considering the ability to pay, may encourage 

workers to raise these directly first. 

6. Do you agree there is a need to simplify the process for enforcement of 

employment tribunals? (yes/no/please give reasons) 

No, we do not believe that further simplification is necessary.  While the report refers to 

the number of awards where payment was only partially made or not made at all it does 

not set out the reasons for that.  Without evidence on the reason for non-payment there 

is no basis for believing that the issue lies with the process of enforcement. 

There are problems with the current enforcement time scales and they are likely to have 

impacted on the statistics.  Of particular relevance is the process for seeking a 

reconsideration or appeal of any decision.  Most judgments are issued in a summary format 

in order to reduce tribunal expense and administrative time.  Parties are actively 

discouraged from requesting full reasons.  A party has 14 days from the date of the 

judgment to request a reconsideration or full written reasons of the decision.  The party 

has 42 days from the receipt of the full written reasons to submit an appeal.  There can be 

a considerable delay in the provision of the full written reasons due to limited tribunal 

resources.  In the meantime the claimant can seek enforcement of the summary judgment, 

something they may be encouraged to do along with incurring additional costs, if they are 

represented by someone on a conditional fee arrangement who only gets paid when the 

award is paid. 

Any court proceedings will generally be stayed pending the outcome of any appeal as it is 

undesirable to pay monies to a claimant which they then have to return to the respondent 

if the appeal is successful.  Where parties are not legally represented there is no client 

account into which the money can be paid, if the respondent is so inclined, on an interim 

basis to avoid interest accruing and to ensure that the monies will be returned following a 

successful appeal. 

A simpler process for enforcement would be one that took into account legitimate reasons 

to prevent enforcement action and gave respondent’s an ability to enter into a payment 

plan, or delay while awaiting the outcome of a decision on an insurance claim, to ensure 

that enforcement only occurs where appropriate and in the manner most likely to result in 

monies being received.  Enforcement that does not take these issues into account simply 

adds costs to the claimant while increasing the likelihood that the monies will not be paid. 
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7. The HMCTS enforcement reform project will improve user accessibility 

and support by introducing a digital point of entry for users interested in 

starting enforcement proceedings.  How best do you think HMCTS can 

do this and is there anything further we can do to improve user’s 

accessibility and provide support to users? 

It is important not to assume that service users are computer literate.  Assistance needs to 

be made available to those who do not have access to the means to submit these claims 

digitally or will need assistance due to their individual needs, such as language or disability.  

Equipment needs to be made available at public access points to complete this 

enforcement including assistance in making relevant payments without assuming it can be 

carried out electronically. 

8. The HMCTS enforcement reform project will simplify and digitise 

requests for enforcement through the introduction of a simplified digital 

system.  How do you think HMCTS can simplify the enforcement 

process further for users? 

If there are accurate records maintained that can be accessed by the service then the 

process can be made simpler.  For example, if typing in the case number automatically 

attached the claim and response form, judgment and any applications for reconsiderations, 

full written reasons, set asides or appeals, along with confirmation of the relevant time 

limits for those to take place, then it would make it easier to set out the claim and for it to 

be properly assessed in respect of enforcement. 

9. The HMCTS enforcement reform project will streamline enforcement 

actions by digitising and automating processes where appropriate.  

What parts of the civil enforcement process do you think would benefit 

from automation and what processes do you feel should remain as they 

currently are? 

Automation of the information stored elsewhere on the HMCTS system would help 

streamline the process and a guide that provided a summary of the options to allow for an 

informed choice would make matters simpler. 

Decision making should require the input of a person and there needs to be access to an 

individual to assist with questions from all parties on how to respond at each stage along 

with the relevant documentary evidence. 

10. Do you think HMCTS should make the enforcement of employment 

judgments swifter by defaulting all judgments to the High Court for 
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enforcement or should the option for each user to select High Court or 

County Court enforcement remain? 

No, it should be up to the parties to decide on the option, which should be influenced by 

the value of the claim and any other issues.  The system could make a recommendation of 

the appropriate court once information on the value of the claim is provided, but the route 

should be open to informed choice. 

11. Do you have any further views on how the enforcement process can be 

simplified to make it more effective for users? 

Allow respondents to apply for an enforcement option that gives them the choice to pay 

by instalments without incurring interest.  The biggest problem with enforcement relates 

to those employers who cannot pay and there is no benefit to anyone if enforcement results 

in the respondent being put in liquidation. 

Ability to pay is not considered at any stage when calculating the value of an award.  If 

there is an option to treat this as a debt with appropriate options for management then it 

increases the chances of the employer staying in business which means the claimant is 

more likely to get some or all of their award and the other employees remain in 

employment. 

If employers had the option to enter into a payment arrangement then it would prevent 

the need for claimants to start enforcement proceedings and would give the greatest chance 

for the payment to be made. 

12. When do you think it is most appropriate to name an employer for non-

payment (issued with a penalty notice/issued with a warning notice/ 

unpaid penalty/other)? Please give reasons. 

This should wait until it is clear that there is no ongoing reconsideration or an appeal and 

should take into account the specific facts of the case.  The respondent should also be 

given notification that they are going to be put on the list to give them a final incentive to 

make the payment.  The purpose of this proposal is to obtain the monies so it should be 

given the chance to work.  This step should only take place when all other steps have been 

exhausted. 

There needs to be a clear definition of when it is considered reasonable to include an 

employer on this list.  With the information becoming a matter of public record it is 
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important that employers are given the opportunity to challenge the penalty notice before 

being included on any list. 

14 days is also too short a period of time.  Allowance has to be made for delays due to 

postage and the fact that periods of annual leave could span the entirety of the warning 

period. 

Given the extremely low numbers of employers likely to be named we would question 

whether or not this is genuinely worth the cost of administration.  Additionally, we note 

the anticipated cost to businesses of making representations against being named.  These 

costs are prohibitive and could constitute an amount equivalent to a significant portion of 

any award, if not in excess of it.  It is important not to create a situation where employers 

cannot afford to resist this even where they have legitimate reasons for doing so.  We 

would contend that naming and shaming should only be considered where the award is of 

a significant value to make these costs appropriate. 

13. What other, if any, representations should be accepted for employers 

not to be named? Please give reasons. 

The consultation recognises the right to privacy of individual claimants but does not 

recognise that some respondents may also be individuals.  There should be no inclusion 

of anyone who is an employer by virtue of paying for their own carers through the Direct 

Payment Scheme.  There should also be an exclusion where there are multiple respondents 

some of whom are not in default or were not found to have carried out any wrongdoing. 

All parties to the proceeding who are not requesting enforcement or are not found to be 

at fault should have the right to object to the matter forming part of the naming scheme 

due to the impact on their rights to privacy. 

The respondent has to be able to argue for a balance between the wish to name them for 

failing to pay an award and their right to respect for private and family life, particularly if 

the judgment contains information about their personal life, health or private information 

about other people referred to within the judgment. 

No respondent can be named if there is a permanent anonymity order in place. 
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An ongoing reconsideration or appeal, including awaiting the full written reasons in order 

to determine if an appeal is appropriate where the reasons have been requested, should 

prevent any naming until those processes have been completed. 

14. What other ways could government incentivise prompt payment of 

employment tribunal awards? 

Recognition needs to be given that sometimes employers cannot pay a full award in a short 

period of time.  While there is an incentive for paying a financial penalty quickly through 

reducing the amount to be paid there is no such incentive in relation to any award. 

If penalties could be reduced further or removed when respondents can demonstrate a 

willingness to pay but a genuine need to stagger payments then this is more likely to be 

successful. 

No-one benefits if a company goes into liquidation because it cannot meet an employment 

award.  While ideally the claimant will receive the full value of their award, it is better that 

they receive the maximum possible given the employer’s resources.  It may be necessary 

to consider review of an award like a debt to determine if payment can be made in 

instalments with the potential for some to be written off if payment is simply not going to 

be achieved in order to obtain the best outcome. 

If the enforcement scheme differentiates between those who are unwilling and those who 

are unable to pay then it will ensure that any shaming is fixed to those who deserve it. 

15. Do you think that the power to impose a financial penalty for aggravated 

breach could be used more effectively if the legislation set out what 

types of breaches of employment law would be considered an 

aggravated breach? 

Clarity is always preferable and examples of what are considered aggravated breaches 

allows parties to know where they stand.  However, there is always a danger of people 

trying to fit circumstances to the definition rather than applying the definition to the 

circumstances. 

It is important to remember that the decision of one tribunal is not binding on another 

and many cases are fact specific and can result in findings of fact based on witness 

evidence.  Employers have lost a case in front of one tribunal but succeeded on a similar 
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case before another tribunal.  There needs to be some differentiation between binding and 

non-binding decisions. 

Any consideration of an aggravated breach is dependent upon full information and this is 

not always available. 

It is noticeable that this consultation asks about how to determine an aggravated breach 

but does not ask whether or not we agree with the principle. 

It is already open to the tribunal to make a deposit order and consider costs and/or a strike 

out in circumstances where an employer is acting unreasonably in the conduct of 

proceedings.  This will include running a defence that has little or no reasonable prospects 

of success.  We would contend that there is already sufficient opportunity within the 

tribunal process to address issues of unreasonable defence without adding a further 

penalty.  Where a tribunal has not indicated that it believes a respondent is acting 

unreasonably in running a defence then it would not be appropriate to award the penalty 

later. 

16. Is what constitutes an aggravated breach best left to judicial discretion 

or should we make changes to the circumstances that these powers can 

be applied? 

Judicial discretion is always preferable but if there are not full written reasons setting out 

why the defence was unsuccessful previously it would be inappropriate to assume that the 

respondent is relying on the same evidence and defence to qualify for an aggravated breach. 

We note the comments about criticisms of the scheme because it is rarely used.  With 

respect, we would suggest that this is a flawed complaint.  Tribunals have discretion to 

determine where or not a penalty should be applied and the low numbers indicate that the 

vast majority of employers are not running unreasonable defences so as to warrant an 

award of this kind.  We would contend that the low number of awards indicates that the 

scheme may be operating exactly as intended, namely a threat to encourage an appropriate 

response to claims. 

If there were high numbers of awards being made, and these were regularly hitting the cap, 

it would indicate that the current scheme was not acting as an appropriate inducement to 

approach disputes sensibly.  We contend that the data shows the scheme is working 

correctly and should not be changed. 
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17. Can you provide any categories that you think should be included as 

examples of aggravated breaches? 

Aggravated breaches should be limited to the unreasonable defence of proceedings in 

circumstances where the respondent has already been warned of the low likelihood of 

success or something comes out in the course of the proceedings to indicate wholly 

unreasonable behaviour. 

18. When considering the grounds for a second offence breach of rights 

who should be responsible for providing evidence (or absence) of a first 

offence? Please give reasons for your answer. 

Any claim falls on the claimant to prove.  If the claimant is seeking to argue that the 

respondent has acted unreasonably in light of previous decisions then it is for them to 

provide evidence of that. 

While there are records available of previous judgments they are generally fact sensitive.  

In the absence of full written reasons setting out why the judge made the decision that they 

did it is not enough to say that there is a second offence. 

19. What factors should be considered in determining whether a 

subsequent claim is a ‘second offence’? e.g. time period between claim 

and previous judgment, type of claim (different or the same), different 

claimants or same claimants, size of workforce etc. 

These claims are fact specific and require a multi-factorial approach.  The type of claim is 

entirely too broad a basis on which to argue second offence.  It needs to be on the same 

or broadly similar facts and has to indicate some reason for the employer to be acting 

unreasonably to expect a different outcome. 

Tribunals will make findings of fact leading to their judgment and this can be dependent 

on their assessment of the witnesses.  In order to be truly considered a second offence it 

should follow a claim decided on documentation where any previously identified 

weaknesses cannot be addressed by witnesses or new evidence not available to the previous 

tribunal. 

20. How should a subsequent claim be deemed a ‘second offence’? e.g. 

broadly comparable facts, same or materially same working 

arrangements, other etc. 
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It will need to consider all the aspects of the case.  If the issue of a second offence is being 

considered then there should be a preliminary hearing to consider the likelihood of that 

applying with a warning from the judge if there appears to be little or no reasonable 

prospects of achieving a different outcome the second time that this will be considered a 

second offence and giving the reasons for that. 

If those specified weaknesses lead to the decision against the respondent then 

consideration of whether or not this should be deemed a second offence should take place. 

Where a case has been determined on a consideration of reasonableness, rather than 

interpretation of statute, particularly where the previous Tribunal carried out a balancing 

exercise when deciding which evidence to prefer or which way to find then this would 

make it generally unsuitable for a second offence.  There has to be a difference between 

the reasonable but unsuccessful defence of a claim and defending a matter in circumstances 

where it was not reasonable to believe that the defence would succeed. 

Consideration also needs to be given to matters where the case law is not settled or 

Government guidance is misleading or incorrect.  When there is conflicting case law and 

the respondent is acting in accordance with precedent and official guidance especially when 

it was issued after the first offence then this should be given some significant weight in 

determining if this should meet the threshold of a second offence. 

21. Of the options outlined which do you believe would be the strongest 

deterrent to repeated non-compliance? Please give reasons 

a. Aggravated breach penalty 

b. Costs order 

c. Uplift in compensation 

Costs order.  This will reflect the impact of continuing with litigation where it is not 

justified and if combined with an earlier deposit order raises the issue sooner with a 

much clearer indication of how it is likely to be viewed. 

There are strict rules surrounding compensation in order to reflect loss.  That loss is 

not increased by the dispute being a second offence and so it is inappropriate to add 

an uplift.  Where the claim is of the type eligible for damages then this can be already 

be considered under the existing rules. 
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The costs system is in place to address when a party has acted unreasonably in the 

conduct of proceedings so that is where this issue should sit. 

We understand that arguments can be put forward against the use of costs orders 

where claimants are unrepresented as this would not result in a significant increase.  

However, where the concern is that the majority of unpaid awards or repeat offences 

are in relation to low value claims, and these are usually where there is a lack of 

representation, then an uplift is going to have little impact.  For higher value claims 

there are more likely to be representatives involved so costs is more effective.  It is 

important to be clear on the purpose of this award, and specifically whether or not it 

is intended to be punitive in nature or act as a deterrent. 

We would contend that an uplift is not only ineffective but could actually be counter-

productive.  There is already a difficulty with inflated schedules of loss, mostly by 

unrepresented litigants but also from some professional representatives.  It will 

become significantly harder to resolve claims at the early stages, without the need for 

the tribunal proceedings, where claimants have an inflated view of the value of their 

claim.  It is already evident in claims where matters end up being decided by a tribunal 

because they cannot be settled earlier when settlement should take place but it is 

prevented due to an unrealistic assessment of the value.  It is likely that this will only 

be exacerbated in situations where there is a belief that there will be an uplift available 

to the claimant on the value of the claim.  The penalty should be a recognition of the 

time being spent running through the argument again unnecessarily and that is best 

addressed through costs. 

If the intention is to discourage the unreasonable defence of claims then the incentives 

have to act as an encouragement to early resolution rather than a barrier.  For low value 

claims in particular, the threat of costs/preparation time orders is more significant than 

an uplift especially if combined with an early indication from the judiciary as to whether 

or not it is likely to apply. 

An early assessment on little or no reasonable prospects of success combined with a 

warning on costs is likely to be of assistance in resolving a case where an employer is 

anticipating assistance with costs, awards or settlements by a third party insurer.  This 

early indication would have to be referred to as part of any assessment of the 
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probability of success and the impact on potential insurance cover could encourage 

early resolution. 

In the interests of fairness, however, we would contend that any penalties for second 

offences should apply equally in circumstances where claimants are bringing claims 

that they have previously been unsuccessful on or where they are identified as serial 

litigants.  For the system to work effectively it relies in honesty and integrity on both 

sides and a recognition that the system is impartial and does not assume that all 

employers are out to take advantage of their employees. 

22. Are there any alternative powers that could be used to achieve the aim 

of taking action against repeated non-compliance? 

No. 

 


