Section C: Additional awards and penalties

18)When considering the grounds for a second offence breach of rights who
should be responsible for providing evidence (or absence) of a first
offence? Please give reasons for your answer.

19)What factors should be considered in determining whether a subsequent
claim is a ‘second offence’? e.g. time period between claim and previous
judgment, type of claim (different or the same), different claimants or same
claimants, size of workforce etc.

20)How should a subsequent claim be deemed a “second offence”? e.g.
broadly comparable facts, same or materially same working arrangements,

other etc.

21)0Of the options outlined which do you believe would be the strongest
deterrent to repeated non-compliance? Please give reasons

a. Aggravated breach penalty
b. Costs order
C. Uplift in compensation

22) Are there any alternative powers that could be used to achieve the aim of
taking action against repeated non-compliance?
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Consultation questions

Consultation questions

Basic Details

Your hame

Your email address

Royal College of Nursing

Stakeholder category

Please select the appropriate
category from the following list

An individual O
An employer O
Representing employers’ or X
employees’/workers’ interests

Member of the judiciary O

Other (please specify)

Click here to enter text.

If you represent employers’ or
employees’/workers’ interests, are
you (select appropriate option)?

Legal Representative OJ
Judiciary ]
Trade Union X
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Trade Association

Charity or social enterprise

O

Other (please specify)

Click here to enter text.

If you are an employer, how would
you classify your organisation?

Click here to enter text.

State-led enforcement

1. Do you think workers typically Yes X No [
receive pay during periods of annual
leave or when they are off sick?

Please give reasons We represent members in the healthcare
sector and we rarely see claims for statutory
sick pay. However, we do bring a number of
claims for incorrectly calculated annual leave
payments, particularly on termination of
employment.

2. Do you think problems are In the healthcare sector these problems arise
concentrated in any sector of the more frequently in the independent sector but
economy, or are suffered by any agency workers and those that do not work
particular groups of workers? regular hours encounter problems across the

board.

Please give reasons The lack of transparent pay and grading
structures or internal policies explaining basic
employment rights contribute to this problem.

3. What barriers do you think are faced | Lack of awareness regarding their statutory
by individuals seeking to ensure they | entitlements and difficulty in calculating
receive these payments? payments.

4, What would be the advantages and | Advantages: Correct payments may be made

disadvantages for businesses of
state enforcement in these areas?

more frequently. Enforcement may be more
accessible for individuals.

Disadvantages: Possible confusion if an
individual has claims that fall into this category
and other claims that are under the jurisdiction
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Consultation questions

of the tribunal so there would be two sets of
proceedings.

5. What other measures, if any, could
government take to encourage
workers to raise concerns over
these rights with their employer or
the state?

More publicised information for example a

requirement to publicise the state-led
enforcement on all pay slips.
State-led enforcement to include the

requirement to provide pay statements.

Enforcement of employment tribunal awards

6. Do you agree there is a need to
simplify the process for enforcement
of employment tribunals?

Yes X No O

Please give reasons

Digital system would simplify the process.
ACAS/Tribunal to refer details of
COT3/Judgment to Penalty Enforcement
Scheme on notification from the claimant that
payment not been made. All enforcement
powers at that stage (name and shame,
aggravated damages, costs and interest).
Thereatfter, right to refer to HMCTS.

7. The HMCTS enforcement reform
project will improve user
accessibility and support by
introducing a digital point of entry for
users interested in starting
enforcement proceedings. How best
do you think HMCTS can do this
and is there anything further we can
do to improve users’ accessibility

Digital usage would be good. Links need to be
improved between Employment Tribunal and
Court Service. Better sign posting of
information, on line submission and clearer
fee listing. All enforcement information
should be included in Employment Tribunal
judgments.

and provide support to users?

8. The HMCTS enforcement reform
project will simplify and digitise
requests for enforcement through
the introduction of a simplified digital
system. How do you think HMCTS
can simplify the enforcement
process further for users?

All ET judgments should be uploaded to the
enforcement system and a particular access
code to be supplied if required. That way
Claimants wouldn’t have to re-enter or upload
their own information before starting the
process.
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9. The HMCTS enforcement reform
project will streamline enforcement
action by digitising and automating
processes where appropriate. What
parts of the civil enforcement
process do you think would benefit
from automation and what
processes do you feel should remain
as they currently are?

All the current processes would benefit from
automation and encourage more Claimants to
utilise the present systems.

10. | Do you think HMCTS should make
the enforcement of employment
tribunals swifter by defaulting all
judgments to the High Court for
enforcement or should the option for
each user to select High Court or

County Court enforcement remain?

Yes all judgments should default to the High
Court as limiting enforcement to one court
could simplify the process.

11. Do you have any further views on
how the enforcement process can
be simplified to make it more
effective for users?

No.

Establishing a naming scheme

12. | When do you think it is most Do it at the first stage and/or each stage to put
appropriate to name an employer for | as much pressure on as possible to ensure
non-payment (issued with a penalty | payment is made.
notice / issued with a warning
notice/ unpaid penalty/ other)?

Please give reasons Reputational damage may encourage
employers to pay.

13. What other, if any, representations None.

should be accepted for employers to

not be named?

Please give reasons

The system has to be robust otherwise
unscrupulous employers will abuse it. The
issues/merits of the case have already been
decided by a tribunal/agreed at ACAS and
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therefore further representations are
inappropriate.

14.

What other ways do you think
government could incentivise prompt
payment of employment tribunal
awards?

ACAS/Tribunal to refer details of
COT3/Judgment to Penalty Enforcement
Scheme on notification by the claimant that
payment not been made. All enforcement
powers at that stage (name and shame,
aggravated damages, costs and interest).
Publication of list to be up to date at all times
(not just quarterly) and to name and shame
those who owe less than the current £200
threshold.

Awards and penalties at employment tribunal

15. | Do you think that the power to Yes UJ No 1 X

impose a financial penalty for

aggravated breach could be used

more effectively if the legislation set

out what types of breaches of

employment law would be

considered as an aggravated

breach?

Please give reasons The employment law category is not relevant
the primary fact must be there has been a
previous similar breach.

16. | Is what constitutes aggravated Yes [IX No UJ

breach best left to judicial discretion

or should we make changes to the

circumstances that these powers

can be applied?

Please give reasons It should be a matter of public record that the
employer has been held liable for a similar
previous breach and therefore any ETJ
hearing a new case against the same
Respondent having heard all the evidence,
can make a finding regarding the level of
damages to be awarded for a second
aggravated breach.

17. | Can you provide any categories that | All previous breaches of any employment law

you think should be included as
examples of aggravated breach?

should be taken into account.
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18. | When considering the grounds for a | An onus should be on the Respondent to
second offence breach of declare a previous breach as the Claimant
employment status who should be may have no knowledge whatsoever.
responsible for providing evidence
(or absence) of a first offence?

19. | What factors should be considered | The facts, time frame since last Judgment,
in determining whether a same individuals involved and level of award
subsequent claim is a ‘second sought.
offence’? e.g. time period between
claim and previous judgment, type of
claim (different or the same),
different  claimants or same
claimants, size of workforce etc.

20. | How should a subsequent claim be | Materially the same circumstances
deemed a “second offence”? e.g. demonstrating that the employer has not
broadly comparable facts, same or | learned from the past experience before the
materially same working Employment Tribunal and disregarded the
arrangements, other etc. previous findings.

21. | Of the options outlined which do you A. Aggravated breach penalty
believe would be the strongest
deterrent to repeated
noncompliance?

a. Aggravated breach penalty

b. Costs order

C. Uplift in compensation

Please give reasons As the level of compensation sought may be
lower than the breach penalty.

22. | Are there any alternative powers No.

that could be used to achieve the
aim of taking action against
repeated non-compliance?
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Annex A — Existing naming scheme for national minimum and living wage

Annex A — Existing naming scheme for
national minimum and living wage

In 2010 the government announced a scheme to name employers who fail to pay the national
minimum wage. Under the original scheme employers had to meet one of seven criteria plus a
financial threshold before they could be named.'8

From 1 October 2013, the government has operated a revised naming scheme. Under the
revised approach the government names all employers that have been issued with a notice of
underpayment by HMRC unless employers meet the prescribed exceptional criteria or have
arrears of £100 or less. The notice of underpayment sets out the owed wages to be paid by
the employer together with the penalty for non-compliance with minimum wage law.

Employers have 28 days to appeal against the Notice of Underpayment issued by HMRC. If
the employer does not appeal or appeals unsuccessfully, BEIS will consider them for naming.
The employer then has 14 days to make representations to BEIS outlining whether they meet
any of the exceptional criteria:
» naming by BEIS carries a risk of personal harm to an individual or their family;
+ there are national security risks associated with naming in this instance; and
+ other factors which suggest that it would not be in the public interest to name the employer.

If BEIS does not receive any representations or the representations received are unsuccessful,
the employer is named via a BEIS press release on Gov.uk.

Since the revised naming scheme was introduced, more than 1,500 employers have been
named, with back pay arrears totaling more than £5 million for 58,000 workers. More than £5
million in fines have been issued to national minimum and living wage offenders.

'8 National Minimum Wage enforcement policy
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