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Introduction

1. This submission is made by Unite, the UK’s largest trade union with over 1.4 million
members across all sectors of the economy including manufacturing, financial services, transport,
food and agriculture, construction, energy and utilities, information technology, service industries,
health, local government and the not for profit sector. Unite also organises in the community,

enabling those who are not in employment to be part of our union.

2. In Unite’s experience and knowledge (from its own and others research and the like) there
are very real problems with enforcement of workers rights. Unite supports measures to encourage
better enforcement by state institutions that are properly resourced to do the job, along with

additional awards and penalties and including naming schemes.

3. Unions have an important and substantial role in enforcing employment rights. The
government must do more to encourage this role — this is something government is obliged to do in
order to comply with its legal obligations to promote trade unions and collective bargaining, for
example, under the UN’s ILO conventions 87 & 98. The introduction of sector bargaining should be
a priority, right down to involvement with enforcement agencies, including reinstating union

representatives on the governing body of GLAA.

! http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 INSTRUMENT 1D:312232 &
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 INSTRUMENT ID:312243
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4, In its introduction, the consultation paper picks out an observation of the review that “the
UK labour-market is characterised by flexibility, meaning that individuals and businesses are free to
agree terms and conditions that suit them best”. This is not a world of work Unite recognises. The
expression of the characterisation belies the reality that the vast majority of work seekers only have
Hobson’s choice in relation to decisions about work. The inequality in the bargaining relationship
between most workers and those that employ them (particularly in the absence of effective

collective bargaining) is obvious and indeed the contract law of “master and servant” still prevails.

5. It should also be noted that in relation to atypical and low paid workers that they are mainly

women, BAEM and young workers.

Consultation questions

Section A: State-led enforcement

Recommendation: Her Majesty’s Revenue and Customs (HMRC) should take responsibility
for enforcing the basic set of core pay rights that apply to all workers — National Minimum

Wage, sick pay and holiday pay for the lowest paid workers.

The government accepts the case for the state enforcing a basic set of core rights for the
most vulnerable workers, and intends to move in this direction. The government will first
evaluate the extent of the problem faced by low paid workers in accessing these rights and,
following decisions relating to statutory sick pay, examine the best way to ensure the most
vulnerable receive the level of protection they deserve, bearing in mind feasibility and cost-

effectiveness for the taxpayer.

Unite is clear in its belief that action is required now and that enhanced enforcement by HMRC will
help as part of the solution to a very serious problem for many working people. We do not think

that further evaluation of the problems is necessary before action is taken.

1) Do you think workers typically receive pay during periods of annual leave or when

they are off sick? Please give reasons.

Unite officers were asked for comment about issues in relation to these current consultations.



One said: “often the workers on agency contracts receive rolled up holiday pay and do not take any

holidays while they are working on a construction site.”

Another reports in relation to members at Airbus in Broughton, now working under an umbrella
company called Blue Arrow Flex:

“The Flex contract was introduced 8 years ago. It was designed for peaks in the production year
around holidays and never intended to be an open agreement. The nature of the business means
that we have long serving members that receive the same pay but no sick pay, poor pension and no

access to performance bonus.”

Yet another responded: “In the health sector there are numerous hospital trusts, particularly where
there are private contractors involved, (examples are SERCO, Medirest) with problems of low pay,

lack of sickness and holidays, fear of losing the role/contract.”

The following are yet more recent quotes from Unite officers:

° “We had a case at the JLR site in Birmingham where a member was employed by an agency
but when he arrives on site he is asked to wear a DHL bib and take instructions from a DHL
supervisor. The member doesn't get holiday pay. He is frightened to raise the matter as he has
signed a contract where he is a driver and the agency will pay him a fixed hourly rate to drive goods
on behalf of DHL. His fear is he will be served noticed if he raises an issue as the contract allows
notice for services to be terminated. It is also worth noting that the induction process on site is

delivered by a DHL employee!”

° “Construction workers have had difficulty in obtaining holiday time off as they are required
in their contract to fully fulfil terms regarding attendance. There is also the uncertainty created by
these contracts whereby no one dares raise a complaint as they are invariably told that they are no

longer required.”

. “Workers on Zero Hours contracts frequently complaint of harassment, no right to holidays

and no real option to raise a complaint for fear of the employer never offering work again.”

° “A similar problem arose re a Social Worker who thought she was employed by the agency

who sent her to work for a local authority. She was told by the agency to contact a payroll company



to process her pay. The member was shocked when she received her payslip with an admin fee
deducted and the employers’ costs taken off. She was not made aware her status was self-
employed. We have taken it up with the Council, who were not aware this type of contract was
being used to supply labour. She has no sickness pay or holidays and the member wanted us to be

discreet for fear of losing any job opportunities in the future.”

We could go on. The fact of the matter is that the quotes above come from a recent survey of

Unite officers and all 33 who replied had similar experience in relation of atypical work.

When people are deterred from taking time off from work, inevitably can have negative health
implications. The case of DPD workers widely reported recently makes this point?. Not only did the
6,000 workers not receive holiday and sick pay, but they were fined £150 for missing a day’s work
and this resulted in the death of one of them. As a result apparently DPD said: “it would offer its
6,000 couriers the right to be classed as either workers, an interim status that includes paid holiday,
sick pay and access to a pension scheme with the possibility to still be paid per delivery, as a fully-
fledged employee or to remain a self-employed franchisee...Drivers who choose direct employment

will be paid less per parcel delivered to offset the cost of paid holiday, sick pay and pensions.”

Further, many workers, especially agency workers and zero hours contract workers, miss out on
receiving holiday pay whilst taking leave because of the widespread, unlawful, practice of “rolled-
up” holiday pay. This results in many low paid workers, in insecure employment, not receiving any

pay whilst they are on leave.

There is a common perception amongst employers that zero hours contract workers, agency
workers and other people in insecure employment are not entitled to paid holidays. This

misconception results in many workers missing out on holiday pay that they are entitled to.

The earning thresholds for Statutory Sick Pay mean that many workers do not qualify, particularly

those in insecure employment where irregular working hours means income can fluctuate

2 https://www.theguardian.com/business/2018/mar/26/dpd-to-offer-couriers-sick-pay-and-abolish-fines-don-
lane-death This situation of DPD workers rides roughshod through the issue of employment status. They cannot
choose what status to have. The nature of their work dictates their status. In the view of Unite it should be clear
they are employees.




considerably. Many workers do not earn the £116 average per week, required to be eligible for
Statutory Sick Pay. In 2017, over two million workers earned less than £116 a week.? A significant
number of part-time workers do not receive any holiday pay. There are significantly more women

than men in part-time work*.

2) Do you think problems are concentrated in any sector of the economy, or are suffered by

any particular groups of workers? Please give reasons.

In the experience of Unite, the problems are rife across all sectors. Officers have reported
problems for workers in construction, care work, health, food and drink, hospitality, transport,
security, print and media, and leisure among others. Please refer back to the examples in answer to

question 1) which identify the sector.

The reasons are because unscrupulous employers do not restrict themselves to any particular

sector.

Problems exist in the private sector and the public sector, where there is outsourcing or where a
public authority involves an intermediary. See, for example, the case involving the social worker in

answer to question 1).

It should also be a significant factor for consideration that atypical and low paid workers they are

mainly women, BAEM and young workers.

3) What barriers do you think are faced by individuals seeking to ensure they receive these

payments?

Fear is quite often a feature in reports of Unite officers. Please refer to examples in answer to

question 1).

For many workers, a lack of awareness of their employment rights prevents them from enforcing

their rights in relation to holiday and sick pay.

3 TUC Analysis of Labour Force Survey - average of quarters across 2017,
4 See Appendix 1.



ACAS research from 2014 and 2015, shows that zero hours contract workers and agency workers
are afraid of raising workplace concerns due to fears over job security and often unaware of their

employment rights.

Confusion caused by the three tier system and different categories of employment status means
that there is a perception amongst some employers, and workers themselves, that zero hours
contract workers, for example, are not entitled to holiday pay. In other cases employers exploit the

uncertainty to tell workers they are not entitled to sick pay and holiday pay, when they are.

Further, the collapse of union membership and collective bargaining since 1979 encouraged by
government (and in contravention of international legal obligations) plays a substantial role. This

should be reversed.

4) What would be the advantages and disadvantages for businesses of state enforcement in

these areas?

The consultation paper makes a point that government is “mindful of the need to avoid placing
unnecessary burdens on businesses, particularly those who are already compliant”, which identifies
a substantial part of the answer to the question. Namely, that there are no disadvantages to
compliant businesses, but there will be disadvantages to those businesses, which do not comply
with their obligations under the law. Primarily it is unfair to the workers, but compliant businesses

deserve a level playing field.

5) What other measures, if any, could government take to encourage workers to raise

concerns over these rights with their employer or the state?

Government should encourage collective bargaining and trade union membership. The duty under
article 4 of the Right to Organise and Collective Bargaining Convention, 1949 (No. 98)° is to actively take
“Measures appropriate to national conditions shall be taken, where necessary, to encourage and

promote the full development and utilisation of machinery for voluntary negotiation between

5 http://www.acas.org.uk/index.aspx?articleid=5234
5 This is classified as a fundamental convention of the UN:
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NQ::P12100 INSTRUMENT 1D:312243
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employers or employers' organisations and workers' organisations, with a view to the regulation o
g

terms and conditions of employment by means of collective agreements.”

Unions exist to facilitate workers raising concerns over their rights. In this context it is often the
case that an entire workforce of thousands are all affected, apart from those away from the coal

face. Collective bargaining remains the best way to protect and enforce workers' rights.

Sectoral bargaining should be established and encouraged by government. Unite is involved in a
number of industries where we have a collective agreement with a number of employers across a
sector and where problems are not as commonplace as would otherwise be the case and where

they arise can be resolved more easily.

Unions should also be given a right to access workplaces to tell individuals about the benefits of

joining a union, for example as happens in New Zealand’.

Enforcement agencies should be properly resourced so that they can carry out their work

effectively. Currently they are not.

Whenever the remit of the Employment Agency Standards Inspectorate (EAS) is extended, there
must be an increase in its resources. EAS lacks resources for its current tasks. From 2010/11 and
EAS had its budget cut by nearly half to £500,000 with the number of inspectors falling to just 2 at
one point.? In the current year (2017/18) the EAS only has a budget of £725,000° to protect
approximately 1.2 million workers'? and to ensure that 23,980'! recruitment agencies comply with
the Conduct Regulations. They have a total of 12 full time equivalent staff, including administrative
staff. The first reason given for the increase in the budget by £250,000 was said to be to purchase a

new IT system.

7 Employment Relations Act 2000 Part 4 beginning at Section 19:
http://www.legislation.govt.nz/act/public/2000/0024/109.0/DLM58317.html|

8 hitp://www.parliament.uk/business/publications/written-questions-answers-statements/written-
guestion/Commaons/2017-01-23/61285/

? http://www.parliament.uk/business/publications/written-questions-answers-statements/written-
guestion/Commons/2018-02-02/126332

10 BEIS (2018) Good work: the Taylor review of modern working practices; consultation on agency workers
recommendations

1 https://siteassets.pagecloud.com/adelectus/downloads/Recruitment-Industry-Trends-2015-2016-1D-1cb824a2-b37c-
4ead-a78¢c-b9f741792d99.pdf




The Gangmasters Labour Abuse Authority has a newly expanded remit, involving responsibility for
investigating and taking action in relation to labour market offences for roughly 10 million working

people. They previously covered 500,000 workers in licensed sectors.

The HMRC team seeking to enforce the National Minimum Wage is also under resourced. However,
the inclusion of enforcement of National Living Wage will raise the number of workers that are
under their remit will increase from around 5 per cent of the labour force in 2015 to around 14 per
cent by 2020 according to the Low Pay Commission estimate!?. Yet HMRC is closing the offices of
HMRC Cambridge and HMRC Oxford, with the consequent loss of the NMW enforcement teams in
these offices. There are also NMW enforcement teams in HMRC offices at 9 other cities and towns

that are threatened with closure. This should not happen.

Alignment between tax and employment status law would assist, providing that it is introduced
with protections to avoid issues where tax and full employment rights are properly aligned. We will

deal with this further in the response to the consultation on employment status.

Attitude to enforcement by state agencies must also be improved and become much more
proactive and not so reliant on complaints from workers, who may be fearful of losing current and

future work, or who may not be aware of their rights.

Section B: Enforcement of Awards

Clearly at present, when 35% of Employment Tribunal awards are unpaid by employers*? there is a
problem with enforcement. It is equally alarming to read that: “Just over a half of claimants (53%)
received full or part payment without having to resort to enforcement.” There is a need to increase
the instance and number of cases, where penalties are applied and increased awards should be
introduced. There should be monitoring and automatic enforcement by a state agency in relation

to unpaid awards, rather than reliance on complaints by individuals. We note that the Taylor

L2 hitps:/fwww.gov.uk/government/news/low-pay-commission-report-on-non-compliance-with-the-minimum-wage
13https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/253558/bis-13-
1270-enforcement-of-tribunal-awards.pdf “With over half of claimants giving this as the reason believed that the

company they had worked for was now trading again under a different name or at a different location.”



Review proposed that the government should take responsibility for enforcing unpaid tribunal

awards!*. HMRC should have the power to recoup unpaid awards via the tax system.

Simpler enforcement process

Recommendation: Government should make the enforcement process simpler for
employees and workers by taking enforcement action against employers/engagers who do
not pay employment tribunal awards, without the employee/worker having to fill in extra

forms or pay an extra fee and having to initiate additional court proceedings.

The government agrees that the enforcement process could be simpler, and intends to
undertake wide ranging and comprehensive reforms of the process for civil claims and
judgments across the courts and tribunals systems. The government is seeking views on
how the enforcement processes for employment tribunal awards could be improved through

those reforms.

6) Do you agree there is a need to simplify the process for enforcement of employment
tribunals? (yes/no /please give reasons)

Yes. Clearly at present, when 35% of Employment Tribunal awards are unpaid by employers?® there
is a problem with enforcement. There should be monitoring and automatic enforcement by a state
agency, preferably the Employment Tribunal arm of HMCTS, in relation to unpaid awards, rather

than place reliance on complaints by individuals.

7) The HMCTS enforcement reform project will improve user accessibility and support by
introducing a digital point of entry for users interested in starting enforcement proceedings.
How best do you think HMCTS can do this and is there anything further we can do to

improve users’ accessibility and provide support to users?

A digital point of entry may well improve accessibility for many, but not all. Clearly, it should be

publicised and its use monitored, but it will not, of itself, provide an answer.

8) The HMCTS enforcement reform project will simplify and digitise requests for enforcement

1https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/627671/g00d-
work-taylor-review-modern-working-practices-rg.pdf, page 63, recommendation

15 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/253558/bis-13-
1270-enforcement-of-tribunal-awards.pdf




through the introduction of a simplified digital system. How do you think HMCTS can

simplify the enforcement process further for users?

The enforcement process will be simplified by introducing a system of automatic monitoring of the
payment of awards and enforcement by HMCTS. There should be powers to apply further

sanctions for delay and non-payment.

9) The HMCTS enforcement reform project will streamline enforcement action by digitising
and automating processes where appropriate. What parts of the civil enforcement process
do you think would benefit from automation and what processes do you feel should remain

as they currently are?

Please see answer to question 8.

10) Do you think HMCTS should make the enforcement of employment tribunals swifter by
defaulting all judgments to the High Court for enforcement or should the option for each

user to select High Court or County Court enforcement remain?

If the proposal in answer to question 8 is not implemented, or will not be for a period of time,

enforcement would be swifter if all judgments were referred on to the High Court by default.

11) Do you have any further views on how the enforcement process can be simplified to
make it more effective for users?

The most common reason for non-payment of tribunal awards is because that the employer against
whom the claim was made has since gone insolvent (37%). Insolvency legislation should be
amended to ensure that where an employer goes into liquidation, the state will fully reimburse

workers for all unpaid tribunal awards.

Under Part 2A of the Employment Tribunals Act 1996, where a claimant reports a failure to pay an
award to BEIS, a fine of up to £5,000 can be imposed. The power should be extended to the
Employment Tribunal and failure to pay monitored so that action can be taken automatically,

without the need for the claimant to report. Claimants may well fear the consequences on their

16 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/253558/bis-13-
1270-enforcement-of-tribunal-awards.pdf page 6
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employment prospects if they report. In any event the fine is paid to the State, so there is a limited

incentive for the claimant. The Tribunal should be able to increase the award to the claimant.

Further, as over half of claimants who said the failure to pay was due to insolvency believed that
the company they had worked for was now trading again under a different name or at a different
location, steps must be taken to prevent the veil of incorporation being used to thwart the payment
of awards. At the least, Directors of companies that are found to have failed to pay employment
tribunal awards, should be barred from holding the position of Director, if the company becomes
insolvent and there should be power to impose sanctions on former Directors personally. Unite has
experience of such Phoenix companies and in one example of a failure to pay multiple awards we

saw Dynamex Friction arise out of the ashes of Friction Dynamics?'’.

HMRC should have the power to recoup unpaid awards via the tax system.

Regulation 57 of the Public Contracts Regulations 2015 should be amended so that a bidder who
has failed to pay a tribunal award should be prevented from participating in a public procurement

procedure.

Establishing a naming scheme

Recommendation: Government should establish a naming and shaming scheme for those
employers who do not pay employment tribunal awards within a reasonable time. This can
perhaps be an element of the reporting which we have suggested in relation to the

composition of the workforce including the proportion of atypical workers in the workforce.

The government accepts this recommendation and is seeking views on how it can best

achieve this.

12) When do you think it is most appropriate to name an employer for non-payment (issued
with a penalty notice / issued with a warning notice/ unpaid penalty/ other)? Please give

reasons.

Naming should happen at the earliest opportunity to maximise effectiveness. The Employment

Tribunals should monitor the payment/non-payment of awards and publish the names after 42

17 http://www.bbc.com/news/uk-wales-10962707
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days (the time for appeal). The proposals in the consultation paper are too soft.

13) What other, if any, representations should be accepted for employers to not be named?
Please give reasons.

Unite cannot think of any.

14) What other ways could government incentivise prompt payment of employment tribunal

awards?

Under Part 2A of the Employment Tribunals Act 1996, where a claimant reports a failure to pay an
award to BEIS, a fine of up to £5,000 can be imposed. The power should be extended to the
Employment Tribunal and failure to pay monitored so that action can be taken automatically,
without the need for the claimant to report. Claimants may well fear the consequences on their
employment prospects if they report. In any event the fine is paid to the State, so there is a limited

incentive for the claimant. The Tribunal should be able to increase the award to the claimant.

Regulation 57 of the Public Contracts Regulations 2015 should be amended so that a bidder who
has failed to pay a tribunal award should be prevented from participating in a public procurement

procedure.

The Employment Tribunals and HMRC should be involved in the enforcement process. The tax

system could be used to recoup unpaid tribunal awards from employers.

Managers of companies who are found to be in breach of failure to pay employment tribunal

awards, should be disqualified from holding the position of a company Director.

Failure to pay awards and national minimum and living wages should be included in the information

held at Companies House.

Companies should also be required to report on workforce policies and practices within their

annual report.

Section C: Additional awards and penalties
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Recommendation: Government should create an obligation on employment tribunals to
consider the use of aggravated breach penalties and cost orders if an employer has already
lost an employment status case on broadly comparable facts - punishing those employers

who believe they can ignore the law.

Recommendation: Government should allow tribunals to award uplifts in compensation if
there are subsequent breaches against workers with the same, or materially the same,

working arrangements.

The government accepts strong action should be taken and is seeking views on how existing

sanctions should be extended and how to define when they should be applied.

15) Do you think that the power to impose a financial penalty for aggravated breach could be
used more effectively if the legislation set out what types of breaches of employment law

would be considered as an aggravated breach?

Aggravated breach penalties should apply in any situation where an employer has been found by a
Tribunal to be in breach of any type of breach statutory employment rights more than once.

Clearly, judicial discretion would be able to determine the seriousness of any breach.

Further, unsuccessfully defending a multiple claim should be considered as an aggravated breach,

where an increased award should apply.

16) Is what constitutes aggravated breach best left to judicial discretion or should we make

changes to the circumstances that these powers can be applied?

Please see answer to question 15 above. There should be a remaining discretion to apply a penalty
in other circumstances at the discretion of the judge, with an emphasis on an increased award to

the claimant.

17) Can you provide any categories that you think should be included as examples of

aggravated breach?

Please see answers to questions 15 and 16 above.
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18) When considering the grounds for a second offence breach of rights who should be
responsible for providing evidence (or absence) of a first offence? Please give reasons for

your answer.

The Tribunal Service should be responsible as this is the only way to make the provision effective.

Claimants may not know and cannot find out.

19) What factors should be considered in determining whether a subsequent claim is a
‘second offence’? e.g. time period between claim and previous judgment, type of claim

(different or the same), different claimants or same claimants, size of workforce etc.

Please see above in answer to question 15. Clearly judicial discretion can also take account of the
size of the employer, behaviour in relation to the breach and during the defence of the claim,

among other matters.

20) How should a subsequent claim be deemed a “second offence”? e.g. broadly comparable

facts, same or materially same working arrangements, other etc.

A “second offence” should simply be where there has been a previous judgment against the same
employer. Judicial discretion can take care of the nature and extent of the offence in applying an

increased award or other penalty.

21) Of the options outlined which do you believe would be the strongest deterrent to
repeated non-compliance? Please give reasons

a. Aggravated breach penalty

b. Costs order

c. Uplift in compensation

All of the options should be available and applied as appropriate, as they will all have an obvious
deterrent effect and will all be appropriate in certain circumstances. Please also see answers to the
questions above. Uplift in compensation should be the norm in consideration of the employer’s
behaviour, including in relation to the breach and subsequently, including conduct during the claim.
Conduct during the claim may also result in an adverse costs order. An aggravated breach penalty

would apply when the Tribunal Service itself has been affected.
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22) Are there any alternative powers that could be used to achieve the aim of taking action

against repeated non-compliance?

Reinstating the employment tribunals' power to make wider recommendations in discrimination
cases should happen and serves to help prevent further non-compliance (the questionnaire

procedure should also be reinstated).

Otherwise in relation to the Tribunal Service, the powers referred to in answers above properly

applied should suffice, but be monitored.

For further information please contact:

Assistant General Secretary (for Legal, Membership and Affiliated Services)

Unite the Union, 128 Theobald’s Road, London WC1X 8TN

Appendix 1
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Figure 1a: Summary of UK labour market statistics for December 2017 to
February 2018, seasonally adjusted

Part-time employment
Unemployment
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Source: Labour Force Survey, Office for National Statistics
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