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Department for Business, Energy & Industrial Strategy
1 Victoria Street

London

SWI1H OET

Dear

Re: FSB response to the Department for Business, Energy & Industrial Strategy and
Ministry of Justice Consultation on enforcement of employment rights recommendations

The Federation of Small Businesses (FSB) welcomes the opportunity to respond to the above named
consultation.

FSB is the UK’s leading business organisation. It exists to protect and promote the interests of the
self-employed and all those who run their own business. FSB is non-party political, and is the largest
organisation representing small and medium sized businesses in the UK. Small businesses make up
99.3 per cent of all businesses in the UK, and make a huge contribution to the UK economy.

Sir Brendan Metcalf, the Director of Labour Market Enforcement identified in his first UK Labour
Market Enforcement Strategy that the regulatory and enforcement framework is complex, so
accessing information on employment is often difficult. This a challenge experienced by many small
businesses who do not have a Human Resources (HR) or legal department. With small businesses
being such a wide and disparate group, promoting awareness of rights and responsibilities can be a

challenge.

FSB plays an important role in supporting smaller employers to comply with their employment law
obligations. For example, our communications team circulate changes to employment law through
social media channels and in our quarterly magazine. We also offer our members a 24/7 legal advice
helpline, staffed by trained solicitors. Employment law queries make up a disproportionately large
proportion of the calls into the helpline. In the last year our call centre received 235 calls in relation to
sick pay and 446 calls in relation to holiday pay. This is an invaluable service for our members who do
not have access to HR or legal support directly within their business.

Yours sincerely,

Chairman, Employment and Pensions Committee
Federation of Small Businesses
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Introduction

FSB has always supported fair and proportionate enforcement of labour market regulation to create a
level playing field and rightly protect the rights of employees. Unlawful practises and abuse of
workers' rights should be met with tough enforcement. In parallel, we believe it is important that
enforcement is accompanied by a considerable effort to provide good quality guidance and support for
smaller firms to help them comply.

Government should create a culture of openness whereby smaller businesses feel comfortable and are
able to approach enforcement bodies for help without fear of prosecution. A risk-based and
proportionate approach means the first instinct of an enforcement body is to provide assistance and
support throughout the compliance process where non-compliance is a result of the complexity,
ignorance or misunderstanding of the rules. It is encouraging to see that this is recognised in the
recent Labour Market Enforcement Strategy in evaluation of Her Majesty's Revenue and Customs
(HMRC) NMW/NLW *naming and shaming’ scheme.

It is FSB’s view that HMRC's current ‘naming and shaming’ scheme is ineffective. The lists are long,
diluting the value of a public list, and the £100 threshold is too low. The best practice in exercising
reputational penalties has been demonstrated by The Pensions Regulator, which names and shames
only the most egregious non-complaint employers. This adds to the effectiveness of the list and does
not punish employers that unintentionally failed to meet a particular test. The priority needs to be
helping employers do the right thing and highlight the clear decisions not to comply by some
businesses, not setting a low-threshold to join a very long name and shame list. Enforcement bodies
should recognise the lack of HR and legal support available to small businesses and Government
should seek to support small business employers through proportionate enforcement that priorities
informing businesses about their responsibilities.

At the same time, risk based and proportionate measures should be robust to eradicate the small
number of employers who seek to exploit workers. Exploitative employers are found across all sectors
and all types of businesses, such employers do not only undermine the quality of goods and services,
reduce business confidence, but they also impact negatively on the quality of work within British
society. Where an employer is found to be in deliberate breach of the law, enforcement should be
tough in order to punish, provide justice for the worker and encourage compliance amongst
employers.

Tribunal Fees

Following the abolition of Employment Tribunal Fees in July of last year, there has been a significant
increase in the number of employment tribunal claims. In March 2018, the Ministry of Justice
published !statistics which showed that from October to December 2017, 8,173 single claims were
received, an increase of 90 percent on the same quarter in 2016 and at the highest level for the last
four years.

FSB members are committed to ensuring their staff have access to justice, but there is concern
amongst small businesses, that the complete removal of fees could lead to an increase in the humber
of unmeritorious claims, whether they be weak or misguided. In addition to possible vexatious claims

1 MOJ Tribunal statistics (quarterly)— October to December 2017, retrieved from
https://assets.publishing.service.gov.uk/Government/uploads/system/uploads/attachment data/file/686222/tribunal-grc-statistics-q3-2017-
18.pdf
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from individuals who persistently take legal action against others without any merit. Unmeritorious
claims brought against small businesses have significant impact on small employers, both financially
and mentally. The trepidation surrounding litigation for small employers is significant and often leads
to small businesses settling unmeritorious claims because of the high costs involved.

FSB believes that the previous fee regime prevented access to justice. However, a fair and
proportionate system of fees should be introduced to ensure best practice and provide a balanced
approach. We await the decision from Government on their proposals for future fees in Employment
Tribunals to ensure balanced access to judicial determination.

State-led enforcement of Sick Pay
In February 2017, FSB responded to the Government’s Work, Health and Disability Green paper:

improving lives consultation, in which we provided a humber of recommendations to ensure those
with a disability, long-term or chronic sickness can access work. FSB awaits the Government’s report
on Statutory Sick Pay (SSP) reform following recommendations made in the Improving Lives
consultation, Matthew Taylor’s Review and 2Stevenson/Farmer Review on mental health. FSB
welcomed the Government’s response to the consultation and wishes to work with the Department for
Work and Pensions (DWP) and the Department for Health to ensure the introduction of hew policy
measures on sick pay are effective and not considered in isolation, but within the wider sickness and
absence framework.

All employees, with certain exceptions, are entitled to receive Statutory Sick Pay (SSP) from their
employers should they become too ill to work. At present, SSP is a maximum of £92.05 per week for
up to 28 weeks, from the fourth consecutive day of absence3.

Prior to the introduction of the “Statutory Sick Pay Percentage Threshold (Revocations, Transitional
and Saving Provisions) (Great Britain and Northern Ireland) Order 2014 in April 2014, employers were
able recover from their payments of National Insurance (NI) any amount paid as SSP to the extent
that it exceeded 13 percent of liability to pay NI contributions in any income tax month. FSB opposed
the abolition of the percentage threshold scheme and since its introduction our members have
continually highlighted the impact the removal of the threshold has had on their business; as sickness
absence involves significant cost for small employers, especially with the likely tighter profit margins
in smaller businesses, as opposed to large businesses.

FSB has previously argued that DWP should consider introducing micro firm relief that would allow all
firms with a total Class 1 NICs annual payment of less than c£45K, to recover the full cost of SSP.
While simply recovering the cost of SSP would not compensate employers for the full cost of sickness
absence, it would send a signal that Government was acting to reduce the costs and associated risk of
employee absence. The current policy is a real challenge for some micro and small businesses, who
struggle with cash flow and are often unable to recruit staff when employees are off sick for long
periods of time.

FSB supports all workers who are entitled to receive SSP to be able to receive it when required.
Although small businesses cannot ask HMRC to make formal decisions on their employee’s eligibility

2 Thriving at Work: a review of mental health and employers
3 Social Security Contributions and Benefits Act 1992, retrieved from http://www.legislation.gov.uk/ukpga/1992/4/contents/enacted
4 The Statutory Sick Pay Percentage Threshold (Revocations, Transitional and Saving Provisions) (Great Britain and Northern Ireland) Order

2014, retrieved from https://www.legislation.gov.uk/uksi/2014/897/contents/made.
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for sick pay, many small businesses communicate with HMRC's statutory payment dispute team to
understand HMRC's opinion on their employee’s sick pay entitlement to ensure they are compliant and
doing the right thing.

To further ensure compliance and to reduce the burdens placed on small businesses Government
should ensure new rules are not introduced without prior consultation and guidance. Employers and
payroll providers should be given sufficient lead in time to make changes to their policies and payroll
systems. If the remit of HMRC is to be expanded to also cover holiday pay, Government should ensure
HMRC has sufficient capacity to meet these demands.

FSB has been an active participant of the Statutory Payments Consultation Group and wishes to
continue to work with this group and HMRC and the Department for Business, Energy and Industrial
Strategy (BEIS) in a wider capacity to ensure the most vulnerable workers are protected.

State-led enforcement of Holiday Pay

The right to be paid for holidays is a statutory entitlement and may also be a contractual entitlement.
Time off enables workers to have time to pursue hobbies, spend time with their families and ensure
they have necessary time for relaxation and recuperation, which are essential to their mental and
physical wellbeing, and in turn benefits the productivity of the business. FSB supports the
Government’s efforts to ensure the most vulnerable workers are able to receive holiday pay for which
they are eligible.

In our response to the Labour Market Enforcement Strategy - Introductory Report in October 2017,
the FSB stated their support for expanding HMRC’s remit to look at holiday pay for low-income
workers compensated at or around the NLW/NMW. It is still our belief that this reduced scope will
ensure HMRC is not faced with enforcing pay rights for a much larger proportion of the labour force,
as their efforts would still focus on workers paid around the minimum wage.

Understanding employment law can be particularly challenging for small businesses who unlike larger
organisations do not have a HR or legal department. This complexity becomes more acute when the
legal requirements surrounding holiday pay are analysed, especially for workers with atypical working
arrangements. Case law around holiday pay is constantly changing, with employers unable to keep
pace with the thousands of cases going through the tribunals to determine how UK courts approach
the issue of holiday pay. The decisions of Employment Tribunals can have substantial liabilities for
small businesses.

Acas plays an important role in ensuring employers are aware of their obligations under law, but they
too struggle to meet the demands of changing case law. Acas guidance entitled ‘Advice leaflet -
Holidays and holiday pay’,> does not yet contain information about overtime and holiday pay,
following the Employment Appeal Tribunal decision in Bear Scotland Ltd and Others v Mr David Fulton
and Others: UKEATS/0047/13/BI¢. Since 2014, the Employment Tribunals and courts have handed
down a number of judgments which have impacted on small businesses, however, Acas holiday pay
guidance doesn't reflect these decisions, so small businesses are uncertain about whether decisions on
overtime affect their business.

5 Advice leaflet - Holidays and holiday pay [266kb].
6 Bear Scotland Ltd and Others v Mr David Fulton and Others: UXEATS/0047/13/BI
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Small businesses desperately require clarity on their existing obligations prior to the introduction of
any new enforcement measures. Navigating through complex pieces case law and labour market
regulation leads to anxiety among small business owners concerning their legal obligations and
compliance duties, which may dampen their hiring behaviour. When effective signposting and
impartial quality advice is available to employers it can address uncertainty faced by small business
employers.

FSB supports the Government'’s decision to increase the awareness of holiday pay amongst workers
and businesses. Any future campaigns should provide employers with up-to-date relevant guidance
materials which provide practical solutions to holiday pay issues. FSB respects that holiday pay is a
constantly evolving area of employment law, with numerous cases, both domestic and European
impacting holiday pay guidance. Future campaigns and enforcement of holiday pay requlations should
reflect the constant change in this area and provide employers with appropriate time to seek legal
support and make the necessary changes within their business.

BEIS is also consulting on extending the holiday pay reference period from 12 weeks to 52 weeks for
workers without normal hours of work. This is a significant change for small businesses and one which
FSB supports, however, if this change is to be enforced HMRC should mandate all payroll software
providers to enable their systems to make holiday pay calculations based over a 52 week period, this
should be a legislative change for payroll providers, with calculations operating in the same way as
statutory calculations, such as statutory sick pay and statutory maternity pay. It is essential that
smaller businesses should not experience any additional implementation costs as a result of this
proposed change. If payroll software is mandated to make these changes the burden on small
businesses is reduced ensuring greater compliance.

Government should keep in mind the lack of up-to-date guidance on holiday pay when it structures its
enforcement strategy. Many employers will unwillingly fall foul of their duties due to the complexity
and lack of guidance, leading them to be identified as non-compliant by HMRC through no fault of
their own. To encourage compliance the Government should create a culture of openness whereby
smaller businesses feel comfortable and are able to approach enforcement bodies for help without fear
of prosecution. In other words, ‘a partnership approach’ to enforcement needs to be developed. The
Government should remain mindful that the vast majority of employers uphold the law and the
introduction of additional red tape will create further burdens on small businesses.

There are merits to the state enforcing these rights rather than small businesses facing the prospect
of litigation through an Employment Tribunal, so small businesses welcome greater support from
HMRC in managing complaints around holiday pay; if HMRC has sufficient capabilities, HMRC is able to
provide step-by-step support, up-to-date guidance, and online tools are made available to assist small
businesses, as to avoid small businesses being named and shamed or face an immediate monetary
sanctions. However, if new enforcement measures are introduced quickly, with little guidance and lack
of support, Government is likely to fail in protecting the rights of vulnerable workers, maintain
business confidence and provide value to the public purse.

We trust that you will find our comments helpful and that they will be taken into consideration and for
further information -
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