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GC100 is the association for the general counsel and company secretaries of companies in the UK FTSE 100. There are currently over 125 members of the
$roup, representing some 82 companies. Please note that, as a matter of formality, the views expressed in this letter do not necessarily reflect that of each

and every individual member of GC100 or their employing companies.
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GC1OO response to 'Consultation on enforcement of employment rights recommendations'

Statejed enforcement

GC100 members agree that workers in their organisations do typically receive pay during

periods of annual leave or when they are off sick.

GC100 members believe that there are three key barriers faced by individuals seeking to

ensure they receive payments for annual leave and periods when they are off sick,

These three key barriers are: 1) lack of awareness of rights, 2) lack of certainty and clarity

around the technical details of the rights themselves (particularly holiday pay); and 3)

confusion around employment/worker status and rights flowing from that status.

1) Lack of awareness of rights

GC100 members consider that some individuals are not aware of their rights and therefore

are unable to enforce them. Greater awareness of rights by all individuals would see an

increase in the number of individuals exercising their right to paid leave and sick pay.

Do you think workers typically receive pay during

periods of annual leave or when they are off sick?

Please give reasons

Do you think problems are concentrated in any

sector of the economy, or are suffered by any

particular groups of workers?

Please give reasons

What barriers do you think are faced by individuals

seeking to ensure they receive these payments?
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4. What would be the advantages and disadvantages

for businesses of state enforcement in these

areas?

GCI-00 members note that the advantages in this area largely involve having a level playing

field ensuring consistent implementation of rights and avoiding some organisations obtaining

an unfair competitive advantage by not complying with their legal obligations.

GC100 members note that the main disadvantage is that it would be unreasonable for there

to be further state enforcement of worker rights in situations where the precise nature of

those rights is uncertain: see barrier 2 as described in question 3 above. GC100 members

strongly agree with the statement in the Government Consultation that "it is important we

get the existing legislation right and make decisions on the future of statutory sick pay and

holiday pay before deciding how they are enforced."

2) Lack of certainty and clarity around the technical details of the rights themselves.

GC100 members feel that the complexity of the rules themselves, and case law on the

interpretation of the rules, creates an additional barrier to individuals. For example, there

have been recent cases dealing with the question of whether overtime (and what forms of

overtime) has to be taken into account in calculating holiday pay and these cases have led to

uncertainty for both individuals and businesses.

3) Confusion around employment status

Only employees are entitled to sick pay and both employees and "workers" (as defined in the

Employment Rights Act 1995) are entitled to receive statutory holiday and holiday pay.

Confusion and uncertainty on an individual's status can lead to rights not being enforced.
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GCL00 members note that consideration should also be given to how any change in

enforcement will impact on the operation of HR systems which deal with the payment of

holiday and sick pay. Because of the long periods required to make changes to such systems,

and very significant costs, GC100 members consider that a long lead in time is required before

any further regulation or state led enforcement.

With regard to Statutory Sick Pay ('SSP') GCL00 members consider that typically there are few

queries raised with them by employees about their entitlement to SSP.

Some GCl-00 members have concerns with the enforcement of employment rights coming

under the remit of the Employment Agency Standards inspectorate. The legal position on

many employment rights is far from clear (e.g. holiday pay, the principle of pay equivalence

under the Agency Workers Regulations). Some GC100 members believe that the ultimate

arbiter on the law should be the judiciary (who have many years of legal training and

experience) and not a government body. Below are some of the questions this proposal

raises:

- What would be the interplay between the existing and evolving body of case law and

the work of the EAS inspectorate?

- Would the EAS inspectorate be resourced appropriately (i.e. by individuals with

significant employment law knowledge and experience) to be in a position to

interpret legislation in line with the evolving case law?

- How would the process operate in practice? Would the government intend for the

inspectorate to conduct both an investigation and make an ultimate decision on
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Enforcement of employment tribunal awards

5

The HMCTS enforcement reform project will

improve user accessibility and support by

introducing a digital point of entry for users

interested in sta rting enforcement proceed ings.

How best do you think HMCTS can do this and is

Do you agree there is a need to simplify the

process for enforcement of employment tribunals?

Please give reasons

What other measures, if any, could government

take to encourage workers to raise concerns over

these rights with their employer or the state?

Please see 6 above

GC100 members will deal with questions six to 11 as one answer here.

Overall, GC100 members consider that any employment tribunal awards are paid by them in a

timely manner. Therefore, as a group, this question is not an issue.

GC100 members consider that greater publicity and readily available information would be by

far the most effective way to encourage individuals to raise concerns over these issues with

their employer or the state.

whether employment laws have been breached? Some GC100 members have serious

reservations about this given that investigations should be conducted independently

from the individual/body arriving at a decision.

Given the complexities of interpretation of employment legislation and accompanying

guidance (and the very current and evolving nature of the case law), some GC100 members

are of the view that enforcement should remain through the Employment Tribunals and

appellate courts.
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Please see 5 above

Please see 6 above

Please see 6 above

there anything further we can do to improve users'

accessibility and provide support to users?

The HMCTS enforcement reform project will

simplify and digitise requests for enforcement

through the introduction of a simplified digital

system. How do you think HMCTS can simplify the

enforcement process further for users?

The HMCTS enforcement reform project will

streamline enforcement action by digitising and

automating processes where appropriate. What

parts of the civil enforcement process do you think

would benefit from automation and what

processes do you feel should remain as they

currently are?

Do you think HMCTS should make the enforcement

of employment tribunals swifter by defaulting all

judgments to the High Court for enforcement or

should the option for each user to select High

Court or County Court enforcement remain?

8.
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L2.

LL

What other ways do you think government could

incentivise prompt payment of employment

tribunal awards?

What other, if any, representations should be

accepted for employers to not be named?

Please give reasons

When do you think it is most appropriate to name

an employerfor non-payment (issued with a

penalty notice / issued with a warning notice/

unpaid penalty/ other)?

Please give reasons

Do you have any further views on how the

enforcement process can be simplified to make it

more effective for users?

Please see above 6)

Please see 5 above
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Awards and penalties at employment tribunal

As a group, GCL0O members have not been the subject of penalties for aggravated breach.

They have concerns that extension of the penalty regime could be disproportionately onerous

on businesses. As a general principle, GC100 members consider that such penalties should not

be extended to the type of tribunal claim where "reasonableness" is the issue. For example, in

an unfair dismissal claim, a dismissalwill not be regarded as unfair if the employer's decision

to dismiss falls within a band of reasonable responses. Extension of the penalty regime to this

type of claim would put an employer at considerable uncertainty in deciding how to treat

similar situations where there may be subtle distinguishing factors.

GC1O0 members note that the 'comparable facts' terminology used in the consultation

requires greater clarity and certainty. The recent cases on worker status in the Employment

Appeal Tribunal and Court of Appeal demonstrate that slight differences in circumstances can

lead to a different finding on status and it would be unfair to penalise organisations for having

in place different and justifiable operating models. ln order to avoid organisations making

slight changes to, for example, their terms of business for non-employed contractors, any

extension of the penalty regime could include a test of intent to avoid employees and workers

enforcing their rights.

The GCL00 members consider that it would be unfair to penalise an employer for a "second

offence" simply because it has not yet had the time to change the underlying policy or

contract from the date of the first tribunalfinding. Larger organisations are likely to be

disproportionately impacted here because decisions on dismissals could be taken at different

Do you think that the power to impose a financial

penalty for aggravated breach could be used more

effectively if the legislation set out what types of

breaches of employment law would be considered

as an aggravated breach?

Please give reasons

15.
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When considering the grounds for a second

offence breach of employment status who should

be responsible for providing evidence (or absence)

of a first offence?

Can you provide any categories that you think

should be included as examples of aggravated

breach?

ls what constitutes aggravated breach best left to

judicial discretion or should we make changes to

the circumstances that these powers can be

applied?

Please give reasons

GC100 members believe that it would be more difficult for large organisations to prove

absence of a first offence than for smaller organisations which may lead to a notable

administrative burden and increased costs in defending claims.

See the response to question 15 above. The GC100 members do not consider that aggravated

breach penalties should apply to claims where a test of reasonableness is applied.

GC100 members consider that the points made in question 6 above should be incorporated

into the grounds on which an aggravated breach penalty can be made. This is to achieve

certainty a nd consistency.

establishments by different management and HR teams. lt is also likely to be more difficult

for large organisations to determine whether one particular case has "comparable facts" to a

previous case against the organisation,

GC100 members believe that an appropriate means of addressing this concern would be to

have a 'reasonable steps' defence which would apply where the employer is taking

reasonable steps to remedy the underlying cause for the first tribunal finding at the time the

second claim is brought.
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See the response to question L5 above. GC100 members note that larger organisations would

be disproportionately impacted by the concept of a second offence given that decisions on,

for example, termination of employment are made at different establishment by different

sets of management. GC100 members consider that the concepts of (a) intent and (b) the

defence of taking reasonable steps should be applied to the question of a second offence.

GC100 members believe this question has already been answered in l-5 above

GC100 members note that there should be a sliding scale of penalty: a fixed and inflexible

penalty would be a blunt tool which would not take into account such matters as mitigating

circumstances.

GC100 members also note that some employees may not actually have incurred costs (option

b) in bringing tribunal claims depending on their circumstances and funding arrangements.

This option therefore appears to be the least appropriate. There is a strong argument that any

payment should be for the benefit of the claimant rather than the Government which points

towards an uplift in compensation (option c) as the most appropriate.

What factors should be considered in determining

whether a subsequent claim is a 'second offence'?

e.g. time period between claim and previous

judgment, type of claim (different or the same),

different claimants or same claimants, size of

workforce etc.

How should a subsequent claim be deemed a

"second offence"? e.g. broadly comparable facts,

same or materially same working arrangements,

other etc.

Of the options outlined which do you believe

would be the strongest deterrent to repeated non-

compliance?

a. Aggravated breach penalty

b, Costs order

c. Uplift in compensation

Please give reasons

19.

20

21.
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22 Are there any alternative powers that could be

used to achieve the aim of taking action against

repeated non-compliance?

GC100 members have no alternative powers to suggest.
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