Equality and Diversity Forum Response to Good Work: the Taylor
Review of Modern Working Practices — Consultation on
enforcement of employment rights recommendations.

The Equality and Diversity Forum (EDF) is the national network of organisations
committed to equal opportunities, social justice, good community relations, respect
for human rights and an end to discrimination based on age, disability, gender and
gender identity, race, religion or belief, and sexual orientation. Further information
about our work is available at www.edf.org.uk. Our members can be found here

This response has been prepared by .) on behalf of
the EDF which is a registered charity.

1) Do you think workers typically receive pay during periods of annual leave or
when they are off sick? Please give reasons.

The EDF considers that this varies very significantly across the employment sector
with perhaps the majority of employees receiving their holiday and sick pay.
However, there is a significant, and increasing number of people who are not
receiving these benefits routinely. This may be because they are employed on the
low pay sector, or on informal contracts or they have seasonal work. Additionally,
they may be ‘self-employed’, or alleged to be ‘self-employed’ or on zero hours
contracts. For example, in 2015, analysis from Citizens Advice (one of our
members) revealed that there were around 4.5m people in some form of insecure
work in England and Wales. This included 2.3m working shift patterns which varied,
1.1m on a temporary contract, 1m who regularly worked paid overtime and half a
million on a zero-hours contract.! These figures are likely to have increased.

2) Do you think problems are concentrated in any sector of the economy, or
are suffered by any particular groups of workers? Please give reasons.

These problems are concentrated in the low paid and informal sectors of the
economy.

3) What barriers do you think are faced by individuals seeking to ensure they
receive these payments?

Individuals seeking to receive these payments face multiple problems in seeking to
receive their holiday or sick pay. These range from being penalised at work, to
difficulty accessing advice and the cost and delay of applying to an Employment
Tribunal (even though fees are not now chargeable). Another associated problem is

' Citizens Advice submission to the Business, Energy and Industrial Strategy Committee inquiry into
the future world of work and rights of workers, 2017, at https://www.citizensadvice.org.uk/about-
us/policy/policy-research-topics/work-policy-research-surveys-and-consultation-responses/work-
surveys-consultation-responses/citizens-advice-submission-te-the-business-energy-and-industrial-
strateqy-committee-inquiry-into-the-future-world-of-work-and-rights-of-workers/




that the sums involved in relation to any one working week may be small so that the
cost of taking legal action may be disproportionate to the benefit to be gained.

We agree that cases involving these issues should be entitled to an expedited
preliminary hearing without having to pay any fee.

4) What would be the advantages and disadvantages for businesses of state
enforcement in these areas?

Proper state enforcement could provide a level playing field for employers so that the
good employers are not undercut by poor employers who are not playing their
workers the benefits which they are entitled to. Additionally, when workers know that
they are going to be paid these benefits they are likely to have greater loyalty and to
work harder and more productively as a result. However, state enforcement would
require adequate funding to enable the HMRC to undertake this task.

5) What other measures, if any, could government take to encourage workers
to raise concerns over these rights with their employer or the state?

We agree with the suggestion that the burden of proof should be reversed in
employment tribunal cases where status is in dispute. The EDF considers that the
right for an ET to make appropriate recommendations to employers who have been
found by an ET to be in breach of the Equality Act 2010 is a useful model even
though it has been prematurely removed by the Deregulation Act 2015.

6) Do you agree there is a need to simplify the process for enforcement of
employment tribunals? (yes/no /please give reasons)

Yes, it needs to be accessible to all workers.

7) The HMCTS enforcement reform project will improve user accessibility and
support by introducing a digital point of entry for users interested in starting
enforcement proceedings. How best do you think HMCTS can do this and is
there anything further we can do to improve users’ accessibility and provide
support to users?

Digital-only access is likely to exclude some vulnerable workers. In particular, we
would draw attention to -

¢ Difficulties with access for Deaf and disabled people (many of these can be
overcome by using disabled accessible technology).

¢ Difficulties with access for those for whom English is not their first language
(translations could be built into the form).

e Difficulties with accessibility for those who do not have a computer or
understand how to operate one (this is likely to reduce over time).

2 See Equality Act 2010, s 124.



e Reliable broadband access is still not 100% in England and Wales (this is
likely to have been achieved by 2021).

Technology can make computers accessible for disabled people, but the software is
expensive and not all will be able to afford it. Also, a digital point of entry will not be
accessible for some Deaf and disabled people who do not own or who cannot use a
computer. According to Ofcom in 2014 access to the internet was 65% for disabled
people and 88% non-disabled people, although the percentages may have
increased. Consequently, non-digital access always needs to be an available option
for some Deaf and disabled people.

8) The HMCTS enforcement reform project will simplify and digitise requests
for enforcement through the introduction of a simplified digital system. How
do you think HMCTS can simplify the enforcement process further for users?

The EDF considers that it is important to use clear and simple language that is
accessible for all and use disabled accessible technology.

9) The HMCTS enforcement reform project will streamline enforcement action
by digitising and automating processes where appropriate. What parts of the
civil enforcement process do you think would benefit from automation and
what processes do you feel should remain as they currently are?

Non-digital access should remain an option for those people who cannot access a
computer.

10)Do you think HMCTS should make the enforcement of employment
tribunals swifter by defaulting all judgments to the High Court for enforcement
or should the option for each user to select High Court or County Court
enforcement remain?

We would agree with defaulting all judgment debts to the High Court provided this
did not involve extra costs for the applicant.

11)Do you have any further views on how the enforcement process can be
simplified to make it more effective for users?

Judgment debts could be met by the HMRC and recovered by them through the tax
process?

12)When do you think it is most appropriate to name an employer for non-
payment (issued with a penalty notice / issued with a warning notice/ unpaid
penalty/ other)? Please give reasons.

This should happen at the same time that a warning notice is issued. The employer
will already have received a penalty notice which will warn that the next step will be a
warning notice together with a public naming which will give him an adequate
opportunity to correct any inaccuracy or incorrectness in the notice.



13)What other, if any, representations should be accepted for employers to not
be named? Please give reasons.

None.

14)What other ways could government incentivise prompt payment of
employment tribunal awards?

Employers who fail to pay their judgment debts within a set period should not only be
named and shamed they should be excluded from tendering for any Government
contracts. Where there is more than one defendant there should be joint and several
liability.

All employers should be required to nominate an officer of the business who is to be
personally responsible for compliance and who can and will be named on default.

15)Do you think that the power to impose a financial penalty for aggravated
breach could be used more effectively if the legislation set out what types of
breaches of employment law would be considered as an aggravated breach?

The EDF considers that this could be left to judicial discretion. The ETs have
extensive experience in considering workplace issues.

16)Is what constitutes aggravated breach best left to judicial discretion or
should we make changes to the circumstances that these powers can be
applied?

See above.

17)Can you provide any categories that you think should be included as
examples of aggravated breach?

Repeated breaches of employment law.

18)When considering the grounds for a second offence breach of rights who
should be responsible for providing evidence (or absence) of a first offence?
Please give reasons for your answer.

Evidence could be given by the parties to either the 15t or 2" employment tribunal
application. Additionally, the employment tribunal records could provide such
evidence, particularly once the employment tribunal records are fully digitalised.

19)What factors should be considered in determining whether a subsequent
claim is a ‘second offence’? e.g. time period between claim and previous
judgment, type of claim (different or the same), different claimants or same
claimants, size of workforce etc.

The EDF considers that this could be left to judicial discretion. The ETs have
extensive experience in considering workplace issues.



20)How should a subsequent claim be deemed a “second offence”? e.g.
broadly comparable facts, same or materially same working arrangements,
other etc.

Broadly comparable facts.

21)Of the options outlined which do you believe would be the strongest
deterrent to repeated non-compliance? Please give reasons

a. Aggravated breach penality
b. Costs order
c. Uplift in compensation

The EDF considers the most important remedy should be an uplift in compensation
as this is likely to be of most benefit to the claimant. Aggravated breach penalties are
not payable to the applicant, they are only payable to the Government.

22) Are there any alternative powers that could be used to achieve the aim of
taking action against repeated non-compliance?

As set out in answer to question 5 above we consider that ETs should have the
power to make recommendations to employers in appropriate circumstances in order
to prevent a recurrence of the breach.

As mentioned in the answer to question 14 above, employers who fail to pay their
judgment debts within a set period should not only be named and shamed they
should be excluded from tendering for any Government contracts.

Where there is more than one defendant there should be joint and several liabilities.

The EDF considers that publicly registered companies should be obliged to list any
employment tribunal cases taken against them during the year and the outcome of
any action in their Annual Report. It is important that shareholders are aware of the
company’s industrial performance.






