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Overview

EEF, the manufacturers' organisation, is the voice of manufacturing in the UK,

representing all aspects of the manufacturing sector. Representing some 20,000
members employing almost one million workers, EEF members operate in the UK,
Europe and throughout the world in a dynamic and highly competitive environment.
EEF is also an independent training provider. EEF is also a provider of HR& legal

services. lndeed EEF's team of barristers, solicitors and HR professionals makes it one

of the largest specialist providers of employment law and HR advice. Therefore we hear
first-hand the queries that employers are posing to our HR & legal advisors and we are
able to determine what the current key issues are for the HR community.

2. We have recently responded to the consultation on agency workers, and given much of
the overview to that response is relevant to this, and this submission should be
considered as including the introductory points already made.

3. This consultation seeks views on, essentially, the balance of the current mix of state-led
and individual enforcement of a range of employment related entitlements. As we have

indicated below, we accept that there is a case for some change, but this must be the
subject of further, more detailed work, collation of the available evidence and an

evidenced based approach to the changes considered in the consultation document.
Whilst the Taylor Review provided a remarkable insight into the modern world of work,
it did not provide for an evidence-based approach to the recommendations that were
made. This response is based upon consultations with our members, but the short time
available to respond to four consultations has limited our ability to secure more detailed
evidence from the businesses we represent.

4. Before providing our detailed response to the questions posed by the consultation, it is
worth recalling recent history and trends in complaints to the employment tribunal. ln

the period before the Employment Law Review under the Coalition, employment
tribunal claims rose rapidly and few claims were successful. Between 2008 and 2010,
claims rose by 56%, and in 2011112, there were 321,800 claims lodged, but only
230,000 disposed of. Of the claims lodged at the employment tribunal, barely 1 in 8
were actually upheld.
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5. EEF is a major supplier of high-quality legal services to its members, and is a specialist
provider of employer law advice, support and representation. The recent abolition of
employment tribunal fees has precipitated a sharp increase in the number of
employment tribunal claims. Between the second quarter of 2014115 and 2017118,
single claim receipts remained relatively stable, averaging 4,200 claims per quarter.
That trend changed in the second quarter of 2017118 to 8,173 receipts, a 90o/o

increase, and had continued since. EEF's advisers are already experiencing a choppy
response from HM Courts and Tribunal seryice, with routine responses now taking 28
days to be received. Whilst the provision of the Employment Tribunal (ET) service is a
matter for the Ministry of Justice, BEIS and the Ministry have complementary levers
which both effect the performance of the Employment Tribunal.

6. There is then considerable pressure on the Courts service, a rising number of claims,
and a danger of a return to the past, with large numbers of claims, an insufficient
number being disposed of, and relatively few actually succeeding. This would not
benefit claimants, businesses or the Courts' service. The recommendations being
considered here should then factor in past experiences of ET claim levels.

7. ln consultation with our members, they have no sympathy with any business that,
having been ordered to pay an award, fail to do so. The issue is how this can best be
addressed, as the failure to pay tribunal awards is a long-standing problem which
recent interventions have not dealt with.

Consultation questions

Do you think workers typically receive pay during periods of annual leave or when
they are off sick? Flease give reasons.

8. EEF members comply with their obligations to pay holiday pay and most provide
contractual sick pay as opposed to statutory sick pay. Recent case-law changes in the
field of holiday pay has led to manufacturers considering how they pay their employees
whilst they are on leave and EEF has experienced relatively few referrals from
members who have been challenged on their calculation of holiday pay.

Do yor.r think problems are concentrated in any sector of the economy, or are suffered
by any particular groups of workers? Please give reasons.

9. We are aware of little evidence of non-compliance in our sector. However, there some
concern that there is not compliance in wider sectors, and in particular those
employees working lower-skilled, lower paid sectors. There is some evidence we are
aware of that some employers are not performing the calculation of holiday pay
correctly but are doing so in the agreement of their employees. For example, some
continue to pay rolled-up holiday pay which is convenient and may be beneficial to the
employee but has already been considered and found to be unlaMul.
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What barriers do you think are faced by individuals seeking to ensure they receive
these payments?

10.The typical barriers are the amounts involved when compared to process required to
secure redress. Claims for unpaid wages, including holiday pay, can routinely be quite
small, and may be seen as not worth a formal process to claim them via the
Employment Tribunal. Similarly, SSP claims are likely to be relatively small. There is
also a danger that employees may be deterred from seeking redress by the impact that
this might have upon their working relationship with their employer, given the amounts
in dispute could be small.

What would be the advantages and disadvantages for businesses of state
enforcement in these areas?

11. There would be few advantages to manufacturers of state enforcement, as we currently
experience little demand from our members for our services in representing them in

claims for unpaid holiday and sick pay. We do not therefore anticipate that state
enforcement would be likely to change this picture.

12. For some workers, however, state enforcement may overcome the barriers they
currently face, which include the calculation itself, the prospect of launching
proceedings and the prospect of damaging their relationship with their employer.
However, this always assumes that the calculation is easily carried out, which for
holiday pay may not be the case. Holiday pay, based on normal pay which does not
vary is relatively straightfonivard, but this is not so where pay varies, and the calculation
can therefore become very complex.

What other mea$u!'es, if any, could government take to encourage workers to raise
concerns over these rights with their employer or the state?

13. There is likely to be an issue of awareness for some over their basic entitlement to SSP
and paid leave. This in part can be alleviated by the proposal to enhance transparency
in the labour market with the provision of a more comprehensive written statement
before the commencement of employment. This could be further improved with the
provision of links to Acas guides which explain these basic entitlements in greater
detail.

14. Raising concerns with employers is a more complex issue as this will depend on the
strength of relations between employers and employees. Our experience is that strong
workforce relations are useful in order to raise such issues and that there is link here
with the work being done on workforce engagement and the ICE regulations, (which is
the subject of a further consultation).

Do you agree there is a need to simplify the process for enforcement of employment
tribunals? Flease glve reasons.

15. Yes. Given that the Employment Tribunal does not have an enforcement mechanism of
its own, the link between the Employment Tribunal and the Civil Courts needs to be
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improved. Orders made in the civil proceedings are more easily enforced as there is a
reasonably seamless process from order to enforcement and the staff who deal with
this process are experienced in doing so. This not so in the Employment Tribunal. This
could be improved by simply registering an employment tribunal award in the County
Court by default after a certain period, for example 28 days.

The HMCTS enforcement reforrn project will improve user accessibility and support
by introducing a digital point of entry for users interested in starting enforcement
proceedings. How best do you think HMCTS can do this and is there anything further

16. This will assist, but it's essentially introducing a digital platform for the enforcement of
an award, and will still need the claimant to pursue payment of the award in the same
way as they currently need to do now. Our experience of the enforcement process is
that it is not problematic - it is getting claimants to engage with it and have the
confidence to do so that is the main barrier. This will not change with the introduction of
a digital platform, and could lead to resourcing issues for HMCTS. lf the new platform

leads to a greater number of orders being enforced, HMCTS will need to ensure that it
has a sufficient number of trained and experienced enforcement officers to deal with
this increased demand.

The HMCTS enforcement reform project will sirnplify and digitise requests for
enforcement through the introduction of a simplified digital system. How do you think
HMGTS can simplify the enforcement process further for users?

17. The optimum way of simplifying the process is with an automatic system of County
Court registration for Tribunal awards, thereby saving the user the process. lt's
unrealistic to expect users, who for the most part have probably never previously

conducted litigation, to understand that enforcement is an entirely separate legal
process in its own right. This is probably a significant factor behind the number of
unpaid awards.

The HMCTS enforcement reform project will streamllne enforcement action by
digitising and automating processes where appropriate. What parts of the civil
enforcement process do you think would benefit from automation and what
processes do you feel should remain as they currently are?

18. Selecting which method of enforcement to choose needs to be an informed decision
and pursuing the chosen route then would benefit from a swifter, more streamlined
process. Currently applying for the various orders tends to be different for each method
and simply finding out the status of the application relies on the applicant pursuing the
process with HMCTS. The reforms will therefore be of use, but, they must be

complemented by information and guidance that will enable the applicant to make an

informed decision about which enforcement method they should best pursue. Given
that this is a process which operates outside the Employment Tribunal, this is not a role
for organisations such as Acas and will need to be undertaken by HMCTS.
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Do you think HMCTS should make the enforcement of employment tribunals swifter
by defaulting alljudgments to the High Court for enforcement or should the option for
each user to select High Court or County Court enforcement remain?

19. High Court enforcement has some advantages, for example enforcement officers have
wider powers, however, the process is slightly more expensive; High Court
enforcement is also not available for the smallest awards and County Court bailiffs
cannot enforce larger awards. There is then for some awards a choice to be made of
the enforcement method. Defaulting to the High Court is not the solution for many, as
they are more likely to want to deal with a local bailiff with whom they can liaise. lf there
is to be a default mechanism then it would be more preferable for smaller awards to
default to the local County Court.

Do you have any further views on how the enforcement process can be simplified to
make it more effective for users?

20. No, other than those expressed above.

When do you think it is most appropriate to name an employer for non-payment
(issued with a penalty notice / issued with a warning notice/ unpaid penalty/ other)?
Flease give reasons.

21.The initial issue will be to determine which employers have failed to pay the award by
the specified date. The current system then relies upon the claimant to inform BEIS that
the employer had failed to pay on time and thereafter there is a process of warnings
and penalties; here the proposal is to add a power to name. The initial point which
needs to be considered is what should happen in the event that the employer does pay
but perhaps late, and after the point where the claimant has notified BEIS? Under the
current regime, the damage to the employer is capable of rectification and is financial.
Under the proposal, the outcome is potentially more serious, with reputational damage
to the employer. ln the event that the claimant fails to inform BEIS of a payment, after
having notified BEIS of a failure to pay, what then would be the position of the
claimant?

22. Given the proposal is to adapt the current penalty process to include a naming
provision, the point at which the employer should be named should be at the point that
the employer is issued with the penalty notice. This would allow the greatest possibility
for the warning notice to have the desired effect and for the award to be paid.

What other, if any, representations shotrld be accepted for employers to not be
named? Please give reasons.

23. The consultation document contains a list of potential reasons for an employer not to be
named, but in addition there could be a number of others. The employer could have
entered into an arrangement to pay or may have made a partial payment. The
employer may be in the process of restructuring the business, and the naming them
may harm this process, or the employer may be very small and be unfamiliar with the
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enforcement process. There should then be some element of discretion and some way
of removing the employer from the list of employers named.

What other ways could government incentivise prornpt payment of employment
tribunal awards?

24.The Government could incentivise prompt payment with the addition of interest.
Currently, in civil proceedings interest is not payable after judgement, giving little
incentive for prompt payment.

Do you think that the power to impose a financial penalty for aggravated breach could
be used more effectively if the legislation set out what types of breaches of
employment law would be considered as an aggravated breach?

25. The primary difficulty with the current regime is that the legislation does not specify
what an aggravated breach might be, and the only indication was contained in the
explanatory note. Currently, there is little clue as to what a Tribunal might consider to
be an aggravating factor. lt would be unhelpful if further specificity were provided on the
face of the primary legislation, as this creates an unwieldy precedent, but secondary
legislation could contain a non-exhaustive list of factors to be taken into account in

considering what an aggravated breach might be. There is currently no power in the Act
for this, and so another legislative vehicle would be needed first to grant such a power

to the Secretary of State.

ls what constitutes aggravated breach best left to judicial discretion or should we
make changes to the circumstances that these powers can be applied?

26. Rarely is there complete judicial discretion in any area, and increasingly in recent times,
judicial guidance has been provided to facilitate greater consistency. There is

Presidential guidance in the employment tribunal and potentially this could be
enhanced to provide some structure to the exercise of judicial powers in this area.

Can you provide any categories that you think should be included as examples of
aggravated breach?

27. This is perhaps a question that would be better put to the Employment Tribunal Court
Users Group.

When considering the grounds for a second offence breach of rights who should be
responsible for providing evidence (or absence) of a first offence? Please give
reasons for your answer.

28. We think it unhelpful that the question is framed in a way which refers to offences, as
the Employment Tribunal does not deal with offences and the language may be seen
as emotive. However, there are in reality only three options. The first is that in some
way the employer should be required to provide the evidence, however, this is likely to
be seen as draconian and would be in conflict with other legal principles, for example,
director duties. There may also be data protection concerns, where the information
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related to other identifiable individuals. By the very nature of the situation under
consideration, it seems very likely that other individuals, will not be connected to the
litigation, will be identifiable from the employer's records, and there may be restrictions
on the employer's ability to disclose information on the earlier matter, for example the
data subject has made a request to be forgotten.

29. The second and less likely option would be for the claimant to provide the evidence, but
in most circumstances it seems unlikely that they would be in possession of the
material.

30. Finally, HMCTS could simply provide the judgement of the earlier claim, which seems
the most straightfonruard way to deal with the issue, not least as this will provide a

definite basis of the facts previously found.

What factors should be considered in determining whether a subsequent claim is a

claim (different or the same), different claimants or same claimants, size of workforce
etc

31.This is detail which is more suited for Presidential guidance and for the Court Users'
Group, but there should be judicial discretion in choosing to admit such evidence, and it
is not easy to see that the issue can be translated in a checklist. ln addition to the
example given above, the business may have changed ownership and the previous
matter may no longer be reflective of the current owners, or the previous tribunal may
have found that the claimant contributed to the facts which were found.

comparable facts, same or materially same working arrangements, other etc.

32. Our answer is similar to the above - that this is more suited to guidance. However, we
suspect that there will be much argument on what facts are "similar", or sufficiently
similar to justify the admission of the evidence.

33. Whilst not raised in the consultation specifically, the basis for our response is that any
evidence of a similar case would be admitted in a consideration of the remedy only.

Of the options outlined which do you believe would be the strongest deterrent to
repeated non-compliance? Please give reasons.

a. Aggravated breach penalty
b. Costs order
c. Uplift in compensation

34. All three have the potential to deter, but it is worthy of note that government will need to
ensure that it applies any new provisions fairly. For example, in the employment
tribunal, costs orders continue to be the exception rather than the rule - 469 orders
were made in year 2016117 for example. ln contrast in other jurisdictions, costs are an
integral element of the litigation process and encourage responsible behaviour on all
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sides. The fact that orders are not routinely made in the employment tribunal is a long
term factor which weakens litigant discipline. Costs could be on a scale according to
the size of the claim and are for most parties a significant motivating factor in how they
decide to conduct the proceedings they are a party to.

35. Aggravated breach penalties have been few in number, and we believe will remain a
niche order, unlikely to effect the behaviour of most employers. Uplifts in compensation
levels need some additional reasoning, as they are paid to the claimant and not simply
a penalty for the conduct in the proceedings. For example, it would be irrational to
award a claimant an uplift in compensation because of the previous conduct of the
employer, as their loss would not be any greater due to the employer's previous

behaviour.

Are there any alternative powers that could be used to achieve the aim of taking
action against repeated non-compliance?

36. We do not believe that there are but we would emphasise the point made above in
relation to the use of costs orders.

FOR FURTHER INFORMATION CONTACT:

Follow us online:

Blogs: EEF Economics Blog: www.eef.org.uk/blog/
Twitter: @EE F_economists
Li n ked I n : http ://www. I i nkedi n.com/com pany/eef


