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Introduction and background

1. This is a response from the Incorporated Society of Musicians (ISM)
to the Department for Business, Energy & Industrial Strategy’s
consultation on enforcement of employment rights recommendations.

2. The ISM is the professional body for performers, composers, song-
writers and music educators. Founded in 1882, we support our
growing membership of nearly 9,000 professional musicians with
one-to-one legal advice and professional support alongside
independent advocacy and policy development.

3. This response predominantly relates to Questions 1, 2 and 5 of the
consultation concerning the rights of workers, aspects of particular
sectors of the economy, and further steps that are needed to protect
workers, particularly in relation to the operation of the Equality Act
2010.

4. We would welcome the opportunity to discuss these
recommendations further with colleagues in BEIS in order to develop
proposals which will address these concerns.

The music sector and our evidence base

5. In the workforce overall the number of self-employed has increased
from 3.3 million people (12% of the labour force) in 2001 to 4.8
million (15% of the labour force) in 2017.1

6. Within the creative sector this figure is higher at 43%.2 And in the
music sector, the proportion of musicians with portfolio careers (with

more than one role) and working as self-employed is more than
90%.3

7. The ISM has two in-house lawyers who support our membership in
relation to more than 1,000 legal cases a year, a significant
proportion of which relate to holiday pay, sick pay, employment
status and related concerns. This figure is currently increasing.

1 Office of National Statistics, 7 February 2018
2 Creative and Cultural Skills, 20 March 2015
3 ISM membership analysis




Responses to specific consultation questions and recommendations
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Based on evidence collected by our legal team, musicians, in particular those
working as peripatetic or visiting music teachers within educational
establishments, work part-time during term time for a few hours a week for 30 to
35 weeks of the year. These musicians are frequently treated differently from one
another for performing substantially the same work. Some of them are formally
employed (generally on zero hours or flexible contracts), and as such they benefit
from all the rights provided to employees, including holiday and pension rights,
sick pay and maternity leave. Others are treated as self-employed, meaning that
they do not benefit from any employment rights, including holiday pay and
protection against unfair dismissal.

Example: in one of our cases a school, in order to comply with the
provision of the IR35, decided to formalise its arrangements with its
visiting teachers, and offered them the possibility to choose between a
contract of employment and a contract of self-employment, but nothing
would have change in the type of they were asked to do. In other words
the employment status and associated rights were more an issue of label
than substance.

These musicians often bear the financial risk of their activity, because the
agreement in place with the school may be such that the teacher receives fees
directly from parents, instead of the school, and if parents fail to pay, the school
has no obligation to pay fee in lieu of the parents, or even to take steps to
recover the unpaid fees on behalf of the teacher. However, the reality is that
music teachers work for and within the school environment, and the school takes
advantage of their services as part of the overall educational offer it is able to
make to its current and prospective students.

We have previously also had to challenge inaccurate advice presented by the
Advisory, Conciliation and Arbitration Service (ACAS) and have most recently
supported a member in a successful case which clarified that holiday pay for part-
time term-time only workers not capped at 12.07% of annual hours.*

Workers continue to be vulnerable in relation to this type of case, and we
recommend that clear guidance and the simplification of and strengthening of
protections for vulnerable workers be clarified with guidance from Government as
far as possible. The guidance should encompass the following: identification of
specific conditions under which visiting/peripatetic music teachers working part
time on term basis for schools shall be classified as employee or worker or self-
employed.

The inclusion of rights contained within the Equality Act 2010

12.In November 2017, we launched a survey which asked musicians to offer their

suggestions as to how we can improve the culture and conditions in which all
musicians work, and to share their personal experiences with us on a completely
anonymous basis. Our survey received responses from more than 600 musicians

4 Brazel v The Harpur Trust, 6 March 2018
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and uncovered a concerning picture of harassment and bulling within the music
sector. The final report was published on 26 April 2018.°

Most notably, 72% of all the respondents to our survey described themselves as
‘self-employed’. The majority of the music profession are not usually engaged as
either employees or workers in the traditional sense. It is more common for
individuals to work in a self-employed capacity, diversifying their portfolio of work
to ensure an income. For example, a musician could be offered work (or a ‘run’)
with an opera company on a seasonal basis, rather than permanently. Many
musicians are ‘self-employed with opportunity for deputising’. This time-honoured
freelance model makes it difficult for musicians to have access to the protection
and support mechanisms which are to be found in more traditional employment.
As a consequence this vulnerable but highly talented workforce is afraid of
reporting their experiences for fear of victimisation and losing work - in other
words, old fashioned ‘blacklisting’. One of the most frequently cited reasons for
under-reporting was the risk of losing work and future opportunities.

These incidents have taken place despite many organisations and workplaces
having policies and procedures in place. Nearly half of the total respondents
stated they had experienced some form of sexual harassment, bullying and
discrimination with reference to all nine protected in the characteristics of the
Equality Act 2010.

The rights considered as part of this Taylor Review consultation do not include
protections under the Equality Act 2010. However, for those working in the music
profession this is a significant area of concern. In particular, protection from
discrimination under section 83(2) of the Equality Act 2010.

To reduce this fear of reporting and give clarity to the rights of musicians, we
recommend that engagements should make clear that there is a ‘contract
personally to do work’, to ensure that the musician is within the ambit of section
83(2) of the Equality Act 2010. We would welcome the inclusion of this
vulnerability within this consultation.

Conclusion

17.

18.

We welcome attempts to strengthen the employment tribunal process and offer
greater protection to vulnerable workers. We also welcome the moves to simplify
the processes for vulnerable workers, including the self-employed and those who
are designated as self-employed but are working in an industry which offers
them little protection.

Finally, given the relevance of vulnerability to the concerns that have been
raised across society but particularly within the creative industries, we strongly
recommend that these concerns be extended to include protections that should
be offered under the Equality Act 2010 to ensure that vulnerable self-employed
musicians are empowered in raising concerns.

- — ' -

5 Dignity at work, ISM, 26 April 2018







