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Response from the Federation of (Ophthalmic and Dispensing) Opticians

FODO is the representative body for the major employers in the UK optical sector. Our members
include all the major, national, regional and family employers as well as SME and independent
businesses. Together, FODO members account for over eighty five percent of the UK optical market
and over two thirds of NHS sight tests.

Optometrists, opticians and other practice staff are high value workers and are crucial to commercial
and business success. The aim of all optical employers is to have a stable, permanently employed
workforce as this drives consumer loyalty as well as reducing clinical and hence reputational risk. The
highly competitive nature of both the NHS and private optical markets gives employers every
incentive to attract and retain staff at all costs.

Although, in common with much of British industry, final pension schemes have proven to be
increasingly less viable over the past 20 years, salaries remain competitive with new graduates
immediately commanding higher earnings than most comparable professions. The optical sector
also boasts widespread validation by external employment standards such as Investors in People and
ISO 9001.

In recent years however, and contrary to the wishes and ambitions of employers, workforce
shortages especially amongst optometrists combined with the aspirations of millennial graduates,
have driven a powerful shift towards self-employment and part time working across a range of
practice and business types. In many cases, employers have had no choice but to comply with these
requirements in order to keep their practices open and to comply with their NHS contractual
requirements.

In reviewing working practices, we welcome the government’s commitments to keeping
employment regulation to a sensible statutory minimum, which is enforced (page 5), and avoiding
“placing unnecessary burdens on businesses, particularly those who are already compliant” (page
11, paragraph 8) which most optical practices of all sizes are.

It is against this background, that we welcome and are pleased to respond to the consultation
questions below.

Enforcement of Awards

Q1. Do you think workers typically receive pay during periods of Annual Leave or when they
are off sick? Please give reasons:



Al. For employed staff in the community optical sector, yes.

Q2. Do you think problems are concentrated in any sector of the economy or are suffered by
any particular group of workers? Please give reasons.

A2. No view.

Q3. What barriers do you think are faced by individuals seeking to ensure they receive these
payments?
A3. In our sector, virtually none. Most optometrists, dispensing opticians, or ophthalmic

medical practitioners are members of the Federation of {Ophthalmic and Dispensing) Opticians -
FODO, the Association of Optometrists, the Association of British Dispensing Opticians, or the British
Medical Association — all of which will happily support them on HR matters and in enforcing their
employment rights

Q4. What would be the advantages and disadvantages of businesses for state enforcement in
these?

Ad. It would provide a level playing-field so that all businesses were obliged to operate on the
same basis. What both individuals and businesses need in respect of employment rights is clarity
and certainty. Changes proposed should not further complicate the system or place unnecessary
burdens on business.

Q5. What other measures, if any, would government take to encourage workers to raise
concerns over these rights with their employers or the state?

AS. Positive assistance — for example advice lines at DWP; also via trade, employer and
representative bodies for specific sectors. There should also be wide distribution of easily available
information about workers’ rights and how to access advice, help and support, including through
libraries, on line and CABx.

Q6. Do you agree there is a need to simplify the process of enforcement of Employment
Tribunals?
A6. Yes. Prima facie we consider it scandalous that “only 53% of successful claimants surveyed

received full or part payment without enforcement action and that.... 35% had not received any
payment at all”. (paragraph 19)

We agree that “the government should make the enforcement process simpler for workers and
employees by taking enforcement action against employers/engagers who do not play employment
tribunal awards without the employee/worker having to fill in extra forms or pay an extra fee or
have to initiate additional core proceedings” (page 12, Recommendation) and that “unless people



are able to enforce their rights when things go wrong the State should show its support for
successful claimants by acting to ensure they get monies due.” (Paragraph 10).

We also support the government’s aim of removing “the current “complex and paper-based system,
enabling swifter enforcement.” (Paragraph 26)

We further support the introduction by the Department for Business, Energy and Industrial Strategy,
(BEIS) of the Employment Tribunal Award Penalty Scheme to ensure that claimants who have not
received monies awarded to them by an employment tribunal can access this service without any
requirement to pay a fee.

Q7. The HMCTS Enforcement Reform Project would improve user accessibility and support by
introducing a digital point of entry for users interested in starting enforcement proceedings. How
best do you think HMCTS can do this and is there anything further we need to do to improve
users’ accessibility can provide support to users)?

A7. We support this reform and believe this should be widely publicised through plain English
media so that it is not only widely known by workers but also by those organisations supporting
employers and workers to enforce their rights.

Q8. The ACTS Enforcement Project will simply and digitalise requests through the introduction
of a simplified digital system. How do you think HMCTS can simply the enforcement process
further for users?

A8. No view.

Q9. The HMCTS enforcement reform project will streamline enforcement action by digitising and
automating processes where appropriate. What parts of the civil enforcement process do you
think would benefit from automation and what processes do you feel should remain as they
currently are?

A9. No view.

Q10. Do you think HMCTS should make the enforcement of employment tribunals swifter by
defaulting all judgments to the High Court for enforcement or should the option for each user to
select High Court or County Court enforcement remain?

Q10. No we believe this would be disproportionate and could overload the High Court. It would be
more sensible in our view to leave this choice with the user so that these matters can be dealt at the
most appropriate judicial level.

Q11. Do you have any further views on how the enforcement process can be simplified to make
it more effective for users?



All. Yes. Inthe case of FODO we will make compliance with the new rules a condition of
membership for employers. It may be that other representative, professional and trade association
bodies could be encouraged to do the same so as to embed good employment practice and
employees’ rights throughout the workforce.

Establishing a Naming Scheme

We agree that a naming scheme should be established for employers who do not pay Employment
Tribunal Awards in a specified time frame and that this should be based on the existing scheme for
employers who fail to pay the National, Minimum and Living Wages. (Paragraphs 28 + 34).

We further agree that at least 42 days should have passed from the point that an individual has
notified BEIS of an unpaid award before an employer is named and that this “strikes the balance
between taking action ... and providing employers multiple opportunities to pay the award”.
(Paragraph 41) The fact that the naming scheme will mirror the timeframe under the National and
Minimum and Living Wage Naming Scheme operates will make it easier for employers to understand
and comply with.

Q12 When do you think it is most appropriate to name an employer for non-payment (issue
with a penalty notice, issue with a warning notice/unpaid penalty other? Please give reasons.

A12. The most appropriate time would be when an employer is issued with a penalty notice. Care
would of course need to be taken that the penalty notice was fair and justified but, when an
employer has got as far as needing to have a penalty notice imposed, this will have reached the

point in the process of non-compliance where naming is also appropriate.

Q13. What other, if any, consequences should be accepted for employers should not be named?
Please give reasons.

Al13. Inour sector, there is a large number small, single-handed or sole-trader practices where, if
the owner falls ill for example, HR as well as other processes can sometimes break down.

If this is the case and provided that
e the owner was not simply seeking to avoid payment

e any person who is brought in to manage the practice on an interim basis takes action within
a reasonable timescale

e their ‘bringing—~in’ is timely and reasonable

the practice owner who has suffered illness or been in some other way incapacitated, should not
necessarily be named and shamed.

Q14. What other ways could government incentivise prompt payment awards?



Al4. No view.
Additional Awards and Penalties

We support the ability of Employment Tribunals to be able to impose penalties of up to £5,000 per
worker against employers with there has been an aggravated breach of employment law.

We support the proposal that such penalties should be payable to the State as a punishment not the
complainant and that the penalty should be enforced separately from the Employment Tribunal
Award. This will ensure bad employer behaviour is penalised without incentivising inappropriate
behaviours by complainants or their legal teams simply in order to achieve a higher award

We further agree that the total penalty should be able to be reduced by 50% if paid within 21 days in
order to encourage effective compliance.

However, we do lodge two caveats:

The first is when an employers’ businesses has changed hands. It will be important in such cases to
be clear that it is indeed the appropriate person who is penalised for an aggregated breach and that
penalties are not inappropriately applied to new owners where they are not due. In such
circumstances we would look to tribunals to be clear about “the controlling mind” of the business at
the time of the aggravated breach and to impose penalties on the appropriate party.

Second we would have some concerns about the proposal to create an obligation on employment
judges to consider the use of use cost orders if a claim concerned a ‘second offence’ in relation to

employment status. (Paragraph 71)

This is because a ‘first offence’ may be a legitimate error and a ‘second offence’ might be the result
of a genuine attempt to correct the first error. In our view therefore, judges should have the

e option to consider a cost order for a single ‘second offence’ as now

e duty to consider a costs order only in the case of a ‘third or further offence’.

It would also be helpful if this were made clear in tribunal guidance.

Ql5. Do you think that the power to impose a financial penalty for aggravated breach could use
more effectively if the legislation set out what types of breaches of employment law would be
considered as an aggravated breach).

A15. No. Any definitions are bound to be non-comprehensive and potentially hit and miss. It is
better, in our view, to rely on the judgment of tribunals, and case law as it develops, to reflect all
circumstances.



Q16. Is what constitutes as aggravated breach best left to judges of employment law or should
we make changes to the circumstances that these powers can be applied?

Al6. No, as above, this is best left to judicial discretion, subject to the right of the employer or
complainant to appeal.

Q1). Can you provide any categories you think should be included as examples of aggravated
breach?

Al17. No. Each case should be considered on its merits and in the round.

Q18. When considering the grounds for a second offence breach of rights who should be
responsible for providing evidence (or absence) of a first offence? Please give reasons for your
answer.

A18. Asin other areas of civil law, the duty should be on the claimant {(or their legal
representatives) to identify whether or not this is similar to a previous case. Tribunal records are
easily accessible and to impose this duty on employers would leave them open to vexatious claims
and a significant burden of searching potentially hundreds of HR records on spurious grounds.

Q19. What factors should be considered in determining whether a subsequent breach is a
second offence? E.g. time periods between previous judgments and claims (if different or the
same). The same claimants, size of workforce, etc.

A19.  All of the above, including as we have identified whether the employer in question has in
fact the same ‘controlling mind’.

Q20. How should a subsequent claim be deemed a “second offence”? E.g. bordering on
peripheral facts, saying more material counts as working arrangements, other, etc.

A20. Inour view such a conclusion should be based on whether the case is about broadly
comparable facts, the same or materially the same working arrangements, or a similar approach and
objective in respect of the employee’s concern.

Q21. Of the options outlined which do you believe would be the strongest deterrent to repeat
non-compliance? Please give reasons.

A21. Both aggravated breach penalties and costs orders would have a significant effect on
employer finances so would be the strongest deterrent. We would not support an uplift in
compensation as a complainant’s compensation should be just and fair — neither higher nor lower.
Uplifts in compensation could potentially encourage inappropriate behaviours by complainants or
their legal representatives in order to win higher awards.

Q22. Are there any alternative powers that could be used to achieve the aim of taking action
against non-repeated non-compliance?



A22. No view.






