
Good Work The Toylor Review of Modern Working Proclices:

Consullotion on Enforcemenl of Employment Rights Recommendotions

Acos Council Response

l. Acos welcomes the opportunity to respond to the Government's consultotion on
enforcement of em ployment rig hts recom m endotions.

2. Acos is o stotutory, non-deportmentol public body with o duty to improve
employment relotions in Greot Britoin. Acos hos consideroble procticol
experience of ihe dynomics of the workploce ond of the issues experienced by
both individuols ond employers in the wide ronge of working orrongements in the
modern lobour morket. ln 201 6/17, Acos hondled olmost 900,000 colls from
individuols ond employers to its notionol helpline ond deolt with over 500,000
queries online. lt provided conciliotionin 744 collective disputes, received 92,000
notificotions to its eorly conciliotion service, ond its network of locolly-bosed
odvisers troined neorly 32,000 individuols on o wide ronge of workploce-reloted
topics.

3. This response drows on insights from Acos' procticol experience ond policy
reseorch. ln porticulor, it drows on evidence ond onolysis previously set out in
Acos' submission to the Toylor Review ('Toylor').t

4. Acos does not seek to offer on opinion on those issues beyond its procticol
experience ond reseorch, therefore not oll themes ond questions within ihe
scope of the consultotion ore oddressed in this response.

Seclion A: Slote-led enforcemenl

lssues ond borriers in respecl of holidoy leove/poy ond sick leqve /poy
(Questions I & 3)

5. Acos' telephone ond online informotion ond guidonce services receive o high
volume ond o wide ronge of queries, from both workers ond employers, in
relotion to holidoy leove/poy ond sick leove/poy.

6. ln 2017,Ihe Acos telephone helpline service recorded over 60,000 colls regording
'holidoy entitlemeni'; olmost 6,000 colls regording 'refusol of holidoy entitlement';
ond over 26,000 colls regording sick poy.2 Acos' 'Helpline online' service
odditionolly sow over 25,000 individuol users viewing our 'Frequently Asked
Questions' on these oreos. Around 24,OOO individuqls eoch yeor olso select the
option for Acos' pre-recorded 'Holidoy informotion' on the telephone helpline.

7. There ore mony reosons why workers ond employers contoct Acos with queries in
these oreos. For exomple:

2 Acos oims to coplure detoils for oll colls to the Acos Helpline using ils Dolo Coplure Syslem (DCS),
however it is nol olwoys possible to do so for o vorieiy of reosons including iechnicol issues. During 2017,
over 957o of colls were coptured into the Doto Copture System os records.

t



Helpline colls on 'holidoy entitlement'will often involve simple requests for
guidonce on entitlemeni io these rights, not olwoys comploints obout
entitlement or non-poyment.

Colls on 'refusol of holidoy entitlement' moy relote to concerns obout
poientiol situotions thot moy occur in the future, os well os perceived
detriments which hove olreody occurred, such os being refused permission to
book holidoys ond non-poyment or incorrect poyment for holidoys.

Similorly, colls on 'sick poy' include queries regording entitlement ond how to
colculote sick poy in o porticulor worker's circumstonces, os well os issues of
non-poyment of stotutory sick poy or controctuol sick poy.

Acos' online service of 'Frequently Asked Questions' includes queries on
eligibiliiy ond entitlement, colculotion, os well os resolving issues of non-
poyment, deductions or refusol of entitlement.

8. Evidence from these queries therefore does not provide o direct indicotion of
whether or not workers ore 'iypicolly receiving poy' during periods of onnuol
leove orwhen they ore off sick. However, the wide-ronging noture of these
queries does provide useful insights into the types of issues thot both workers ond
employers con foce in respect of holidoy leove/poy ond sick leove/poy. A ronge
of typicol queries received by Acos in these oreos is set out of Annex A.

9. The noture of these queries olso indicote o ronge of borriers to ensuring thot
these poyments ore poid ond colculoted correctly. These include:

. low bqsic oworeness ond/or understonding omong some employers of the
stotutory right to poid holidoys for ollworkers, of the bosic rules oround
entitlemeni to SSP, ond more broodly of their obligotions to those with
'worker' stotus who ore not employees;

. Confusion obout lhe relevonce of specific conlrocluol or personol
circumstonces of individuol workers, whether or not these offect entitlement
to holidoy/sick poy, ond their impoct on how to colculote poy correctly;

. low oworeness ond confusion oround developing cqse low in recenl yeors
with regord to holidoy entitlement ond colculotion, including its interoction
with sick leove.

10. ln Acos' view, improving oworeness ond understonding of holidoy ond sick poy
entitlements omong both employers ond individuols hos on importoni role to
ploy in helping to oddress mony of these issues. Acos welcomes the
government's commitment in its response to the Toylor Review to immediotely
toke steps in this regord, including investigoting how to best communicote
entitlements to ollworkers ond exploring publicity compoign options. Acos
currently provides guidonce in these oreos ocross o ronge of online, telephone
ond foce-to{oce chonnels, ond will continue to review ond develop its

guidonce, ond how best io communicote it, in response to emerging user needs,
policy developments ond ony relevont government initiotives.

a
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I l. ln oddition to the generol issues ond borriers outlined obove, Acos' experience
suggests thot o ronge of further difficulties con be foced in relotion to holidoy
leove/poy ond sick leove/poy, by those engoged in non-stondord controctuol
orrongements. This group includes workers on zero hours controcts, ogency
workers, ond those who ore clossed by their employer os 'self-employed' but
whose orrongement moy in foct be thot of o worker or employee.

Low oworeness of rights in non-stondord confrocfs

12. As previously outlined in Acos' submission to the Toylor Review, evidence from
the Acos helpline indicotes o significont lock of oworeness ond confusion omong
individuols ond employers obout opplicoble rights ond responsibilities in non-
stondord controcts. This includes low understonding regording entitlement to
holidoy leove/poy ond sick leove/poy, ond/or how to colculqte the relevont
detoils on poy or time off.

13. One porticulody common misunderstonding oppeors to be thot zero hours
workers ore not entitled to poid holidoys. Other oreos of confusion oround zero
hours workers include:

. How other rules oround 'working time' impoct on holidoy entitlement ond
poy, for instonce whether 'stondby iime' or 'trovel time' count os working
time for zero hours workers;

. How the current l2-week reference period for colculoting overoge poy
should opply where vorioble hours ore worked - for instonce, where ihe
period of work immedioiely preceding o period of leove is unrepresentotive
of ihe worker's 'normol'working pottern;

. Ambiguity oround whether zero hours workers continue to be employed
during periods of sickness obsence - for instonce, whether or not holidoy
eniitlement would continue to occrue during long-term sickness obsence.

14. Acos' evidence indicotes thot ogency workers olso con foce o number of
porticulor issues in respect of holidoy leove ond poy. These include:

r Some workers not being informed by their ogencies of their right to poid
holidoys, or of the operotion of their onnuol leove yeor, leoding to workers
missing out on poid holidoy entitlement; ond

. The use of rolled-up holidoy poy by ogencies, often occomponied by
concerns thot this hos resulted in miscolculotion ond underpoyment of
occrued holidoy entitl ements.

15. Acos reiterotes its view, stoted previously in its submission to Toylor, thot the
current obsence of o stotutory requirement to provide o written stotement of
terms ond conditions to workers contributes to the limited oworeness of the legol
rights ond responsibilities in these types of controcts. Acos therefore welcomes
the government's proposol to extend the right to o written stoiement to oll
workers ond will comment further on this in its response to the government's
consultotion on /ncreosing Ironsporency in the Lobour Morket.
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16. Similorly, in Acos' view the lock of requirement for ogencies to provide
tronsporent informotion of the point of registrotion to those seeking work through
their services olso constitutes o borrier to oworeness ond understonding of
stotutory rights in those orrongements. Acos welcomes ihe government's
ottention to this issue in its Agency Workers Recommendofions consultotion ond
will comment further on this in its response to thot consultotion.

17. Given the sometimes complex opplicotion of the stotutory rights to poid holidoys
ond sick leove to non-stondord working orrongements, there is cleody q role here
for occessible guidonce to help individuols ond employers undersiond whot
these complexities meon in their porticulor situotions. While Acos, BEIS, trode
unions ond other stokeholders hove oll ployed on importoni role in recent yeors
in improving the ovoilobility ond quolity of guidonce on these types of controcts,
this remoins on oreo where more work could be done.

18. Acos will continue to review ond develop its guidonce in these oreos ond
welcomes the government's commitment, in its consultotion on /ncreosing
Ironspore ncy in fhe Lobour Morket, to work with Acos to review ovoiloble odvice
ond guidonce ond seek improvement where needed.

U ncert oi nty oro u nd e m ploymen t slo lus

19. A further issue for some non-stondord workers, qlso previously noted in Acos'
submission to Toylor, is confusion oround the low on employment stotus. ln terms
of o borrier to individuols seeking to receive holidoy leove/poy ond sick
leove/poy, this issue offects in porticulorworkers who ore clossed os 'self-
employed' by their employer but whose working orrongement moy in foct be
one of o worker or employee.

20. Acqs' evidence points to severol reosons why workers ond employees moy be
misclossified os self-employed. First, the complexity of the low on employment
stotus con moke it difficult to understond, ond therefore difficult for employers
ond individuols to obtoin cleqr informotion ond guidonce thot con be opplied
with certointy to their specific working orrongement. Queries received by Acos
obout the implicotions of emerging cose low on employmeni stotus hove olso
been notoble in recent times, in the context of severol importont coses moking
their woy through the courts ond tribunols.

21. Secondly, evidence from the Acos helpline suggests thoi in some instonces
employers moy be choosing to offer controcts of self-employment directly os o
meons to reduce or ovoid the costs of their employment obligotions. As noted in
Acos' submission to Toylor, recent onolysis of helpline colls reveoled some collers

- notobly in the construction, hoirdressing, cleoning ond logistics sectors - reloting
how their employer hod told them thot they would 'need to become self-
employed', without ony substontive chonge to the working relotionship itself,
explicitly to enoble the employer to ovoid the costs of sick poy ond holidoy poy,
os well os moternity poy or other obligotions.
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22. Misclossificotion os self-employed, for ony reoson, cleorly presents o borrier to
those individuols from benefiting from the stotutory entitlement to holidoy
leove/poy ond sick leove/poy, os well os to other siofutory rights ond protections
thot ore offorded to workers ond employees but not to the self-employed. While
in principle it is open to ony individuol to chollenge their employment stotus in
order to occess those rights, Acos' evidence suggests thot the insecure noture of
such orrongements con impoct negotively on individuols' confidence to
chollenge their stotus either directly with their employer or of on employment
tribunol. ln Acos' view, this presents o further significont bonier for this porticulor
group (see further porogrophs 24-26 below).

23. Acos welcomes the government's recognition of o need to oddress o ronge of
issues oround the current employment stotus regime ond will respond seporotely
to the governmeni's Emp/oyment Slotus consultotion.

Lock of confidence lo osseri righis in insecure onongemenfs

24.Even where there is clority ond understonding obout employment siotus ond
opplicoble rights ond responsibilities in o given working orrongement, onother
significont borrier highlighted in Acos' submission to Toylor is the extent to which
individuols in non-stondord orrongements hove the confidence to question ond
ossert their rights in proctice, for exomple through using informol or formol
grievonces procedures within their employer's orgonisotion.

25. Acos' procticol experience ond reseorch consistently finds thot zero hours
workers ond ogency workers, os well os ihose who feel misclossified os self-
employed, con be feorful of osserting the right to poid holidoys ond poid sick
leove in cose offers of work ore subsequently withdrown or their hours ore
reduced. This threot of being 'zeroed down', explicit or implied, con olso couse
onxiety ond opprehension when it comes to osking questions obout other
controctuol or stotutory entitlements, or roising oiher types of concerns or
grievonces qbout treotment ond conditions of work.

26. With little or no recourse open if their hours ore reduced in response to roising
concerns, mony such workers understondobly experience deep feelings of
insecuriiy obout the potentiol consequences of ony octions they moy toke ond
therefore refroin from roising grievonces or otherwise osseriing iheir rights. ln
Acos' experience, this con present o significont borrier to such individuols seeking
to ensure they receive poyments in respect of holidoys/sick leove. lt con olso
contribute to wider feelings of unfoirness on the port of workers obout the woy
they ore being treoted, with negotive impocts on good working relotions,
engogement, wellbeing ond productivity.

Stole-led enforcemenl of sick poy qnd holidoy poy (Question 4)

27. Acos strongly emphosises the importonce of ensuring thot oll individuols who
experience concerns obout their rights should be owqre they hove the right to
use iniernol grievonce procedures to voice their concerns, ond should hove the
confidence to seek resoluiion to ony issues they encounter of work. Equolly, it is
fundomentolly importont thot employers should ensure thot grievonce
procedures ore mode ovoiloble ond promoted to ollworkers.
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28. As Acos commented in it submission to Toylor, where workers ore discouroged
from roising concerns or grievonces of work, or ore feorful of doing so, for
instonce due to the insecurity of their controct, this is likely to hove o negotive
impoct on the effectiveness of bosic stotutory employment righis in those
orrongements. ln Acos' view, this is qn issue thot goes beyond thot of improving
oworeness ond understonding of rights.

29. Acos therefore welcomes the government's position in this consultotion
document thot there is merit to the stote enforcing the right to stotutory sick poy
ond holidoy poy on beholf of the most vulneroble workers, ond thot it intends to
move in this direction. Acos emphosises the need for oppropriote resourcing to
support the effectiveness of such stote-led enforcement, ond for on evidence-
led opprooch to identifying problems, torgeiing oction ond meosuring impoct.
Acos would be willing to work with the government to ensure thot relevont
queries to Acos' helpline ond online services would be oppropriotely signposted
to ony extended stote enforcement option, qs it currently does with HMRC's
Stotutory Poyments Disputes Teom.

30. ln Acos' view, the benefits of such on opprooch would be to help norrow the
scope for unscrupulous employers to ovoid their bosic employment obligotions,
to help roise wider oworeness of the opplicobility of these rights to ollworkers, to
help boost worker confidence thot these rights ore genuinely enforceoble, ond
to discouroge the use of poor monogement proctices which undermine
individuols' confidence to ossert their rights.

31. As Acos' submission to Toylor further noted, where vulneroble workers
confidence to ossert rights is undermined, there will be odditionol chollenges in
ensuring thot such individuols feel oble to use the routes for redress thot ore
ovoiloble to them. Acos' experience suggests thot, even if on option for stote-led
enforcement were ovoiloble, workers who believe they hove suffered o
detriment (for instonce by hoving their working hours, income or other
opportunities reduced in response to osseriing their rights) they might
nevertheless be reticent to instigote o process for stote-led enforcement for feor
of suffering further detriment.

32. Therefore, to support the effectiveness of ony extension to stote-led enforcement
of rights for vulneroble workers, Acos suggests thot considerotion should be given
to on ossocioted stoiutory protection ogoinst detriment. ln porticulor, it should be
cleor thot there is protection ogoinst suffering o reduction in regulor working
hours (even where these ore controctuolly non-guoronteed), income or other
opportunity os o result of seeking to instigoie ony stote-led enforcement of rights.

33. At the some time, in Acos' view ony extension of siote-led enforcement should
be occomponied by the promotion ond encourogement of other options for
seeking redress, including the use of internol informol ond formol grievonce
procedures, Acos eody conciliotion ond the employment tribunol system where
opproprioie. Any extension of stote-led enforcement olso should not distroct
from the importonce of promoting good monogement proctices, good
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employment relotions ond good working cultures, os discussed furiher ot
porogrophs 39-43 of this response.

Olher meosures to encouroge workers to roise concerns (Question 5)

/femised hours on pay s/ips for time-poid workers

34. Acos ogrees with the view, set out in the government's response to ihe Toylor
Review, thot itemising the hours thot workers ore being poid for on their poyslips
con be cruciol informotion to help workers understond ond query whether or not
they hove been poid correctly. This will be especiolly useful in situotions where
the omount of time worked is vorioble ond the worker's poy vories os o
consequence. Acos hos therefore welcomed the government's introduction of
legislotion, eodier this yeor, both to extend the right to receive o poyslip to oll
workers ond to require thot employers stote the hours being poid for on the
poyslips of time-poid workers, with effect from April 2019.

35. Acos further supports the recent recommendotion by the Director of Lobour
Morket Enforcement (in the Lobour Morket Enforcement Strotegy 2Ol8/19) thot
the hourly rote of poy should olso be included on poyslips, to provide odditionol
tronsporency in the interests of ensuring thot individuols con understond ond
query whether they hove been poid correctly.

Cleor profection ogoinsf detimenl where insecure workers ossert stotutory rights

36. A further meosure to boost the confidence of insecure workers in roising concerns
would be to provide o greoter level of reossuronce regording the ovoilobility of
routes for redress to qn employment tribunol should they suffer deiriment for
osserting their rights. As previously recommended in Acos' submission to Toylor,
this might be done by clorifying ond strengthening the existing siotutory
protection ogoinst deiriment, to ensure thot this specificolly protecis ogoinst
circumstonces where individuols suffer o reduction in regulorworking hours {even
where these ore controctuolly non-guoronteed), or income or other opportunity,
in response to osserting o stotutory right.

32. As noted obove in relotion to stote enforcement, where vulneroble workers'
confidence is undermined by concerns obout the insecurity of their controct,
there will be odditionol chollenges in ensuring thot they feel oble to use the
routes for redress thot ore ovoiloble to them where they believe they hove
suffered o detriment for osserting their rights. ln Acos' experience, this con result
in o reticence to roise o grievonce with their employer, to seek Acqs eorly
conciliotion or to moke o clqim of detriment to on employment tribunol, for feor
of suffering further detriment. ln Acos' view, on ossocioted protection ogoinst
'victimisotion' for toking such steps might go some woy to oddressing this by
providing vulneroble individuols with o further level of reossuronce.

Cleor ond occessib/e guidonce

38. Evidence from Acos' helpline consistently shows thot where individuols ore
uncertoin obout the noture or extent of their rights, this con contribute io o lock
confidence to roise concerns with their employer. This lock of confidence con be
heightened for those in otypicol orrongements. Therefore, in oddition to
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improving options for redress ond enforcement through the regulotory responses
considered obove, in Acos' view there is o need io continue efforts to oddress
low oworeness of rights ond responsibilities in oll types of working orrongements,
ond in porticulor in non-stondord controctuol orrongements (see olso
porogrophs I Z-l 8 obove).

lmproving monogement proctices ond workploce culfures through fhe lndusfriol
Strofegy

39. Acos' procticol experience ond reseorch further shows thot individuols ore more
likely to feel confident to roise concerns where there is o positive culture of trust in

their workploce. This points to the brooder importonce of encouroging ond
supporting good relotionships between employers, individuols ond their
representotives, including through good monogement proctices which foster
effective worker voice, engogement ond wellbeing.

40. An importont context for the chollenge here is o growing body of evidence
which suggests thoi the quolity of leodership ond people monogement in the UK

workploce in generol is logging behind our key internotionol competitors. As

emphosised in o joint response from Acos, the CBl, the CIPD ond the TUC to the
2016-lZ BIS Select Committee inquiry into the government's industriol strotegy3, o
key focus thot hos been missing in this policy oreo in the post hos been thot of
improving workploce proctices, porticulody oround how people ore led ond
monoged ond investment in monogement troining ond development.

41. ln oddition to this generol chollenge, in Acos' experience the greoter potentiol
for on imbolonce of power in non-stondord controctuol relotionships con creote
porticulor chollenges in this regord. This points to o need for occessible procticol
odvice ond support oimed of helping employers who use non-stondord
controcts to moke informed decisions obout when their use moy or moy not be
oppropriote, os well os to understond the importonce of good monogement
proctices ond worker voice, ond how to embed these successfully in their
orgonisotions.

42. Acos hos welcomed the government's prioritisotion of 'People' os one of the five
foundotions of productiviiy in its lndustriol Strotegy lounched in November 2017.

ln Acos' view, the implementotion of the Strotegy should oddress how
government will work with employers, workers, trode unions, business
orgonisotions, professionol bodies ond government ogencies on o notionol,
sectorol ond locol level, to roise the quolity of leodership ond people
monogement proctices ocross the UK economy. Among the mony benefits of
this opprooch, this would foster more working environments in which workers feel
confident to roise concerns, provide more monogers with ihe skills to engoge in

the eorly resolution of concerns ond, in doing so, would contribute to the
creotion of more inclusive ond high-performing workploces.

43. Acos would welcome working with the government olong with other
stokeholders to support the implementotion of the lndustriol Strotegy, drowing for
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instonce on the work olreody undertoken by Acos on boosting workploce
productivity.a

Section B: Enforcemenl of qwords

44.|n Acos'view, the ovoilobility of o simple ond effective enforcement process for
the poyment of owords is o motter of key importonce both in terms of on
effectively functioning employment tribunol system ond os integrol to the
promotion of good employment relotions more widely.

45. Acos' experience ond reseorch in ihis oreo relotes to unpoid Acos concilioted
settlements rother thon to unpoid employment tribunol owords. There ore some
overlops between the processes for enforcing concilioted settlements ond
kibunol owords - for instonce, the Fost Trock system introduced in 2010 presents
on option for eligible cloimonts to seek enforcement of unpoid Acos concilioted
settlements os well os iribunol owords, ond there ore olso close similorities
between the civil court processes ovoiloble to those seeking to enforce owords
ond settlemenis. Acos' recognises, however, thot the chollenges to effective
enforcement moy differ between tribunol owords ond concilioted settlements,
ond Acos' evidence ond observotions here reflect this difference.

46. Acos conducted reseorch in 2015 info the poyment of Acos concilioted
settlementss. This reseorch wos stimuloted by concerns oround published
reseorch reporting high proporlions of non-poyment of employment tribunol
owords. As noted in the government's current consultotion document, reseorch
commissioned by the former Deportmeni for Business, lnnovotion ond Skills in 2013
hod found thot only 53 per cent of successful cloimonts surveyed received full or
port poyment withoui enforcement oction, while 35 per cent hod not received
ony poyment of oll.

47 .ln controst, ihe findings from the Acos reseorch show thot 96 per cent of
cloimonts who hod monetory terms to their Acos concilioted settlement hod
been poid in full, ond 93 per cent hod received poyment without needing to
resort to enforcement. These findings held true for settlements in both 'pre-cloim
concilioiion' (the former Acos PCC service) ond conciliotion following submission
of tribunol cloims. (Moreover, ond in line with these findings, o subsequent
evoluotion of Eorly Conciliotion (EC) in 20156 found thot neorly oll (96 per cent)
cloimonts who received o finonciol sum os port of their EC setilement similody
confirmed thot it wos octuolly poid to them - suggesting thot Acos settlements
ore equolly likely to be fulfilled without recourse to enforcement inespective of
the precise service context).

48. Among those cloimonts with concilioted settlements who hod pursued
enforcement of their cloim vio the County Courts, overoll sotisfoction with
enforcement in this woy wos high. Of those who hod pursued such enforcement

a www.qccs.org.ukloroductivilv

5 See Section 6.3 of htlp://www.occs.org.uk/medic/pdf/5/4lEvoluotion-of-Acos-Ecrlv-Conciliotion-
20l5.pdf
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ond whose cose wos now closed, 67 per cent responded thot they were either
very or foirly sotisfied wiih the outcome of enforcement, while just 12 per cent
were dissotisfied. (There were not enough cloimonts using the Fost Trock scheme
to report robust findings for this group.)

49. However findings were more bolonced when it come to cloimonts' qworeness

ond understonding of enforcement options. Cloimonts who did not pursue

enforcemeni of their settlement poyment were osked if they were owore of
eoch of the specific woys of trying io enforce poyment thot were ovoiloble to
them. Of this group, just under holf (a5 per cent) of those bosed in Englond ond
Woles were owore of the direct County Court option, while o fifth (26 per cent) of
those eligible for the Fost Trock Scheme were owore of thot os o method for
enforcing poyment. Two per cent of cloimonts hod sought odvice obout
enforcing their settlement from ony orgonisotion or person.

50. From these findings, it is Acos' view thot the high success of enforcement
procedures regording Acos concilioted settlements suggest thot higher
oworeness of the options ovoiloble for enforcemenf, such os the Fost Trock
Scheme, could leod to even higher rotes of settlement poyments.

51. Further notoble findings from the study reloted to the foclors influencing
setllement poyments, with moin jurisdiction being found to be the foctor most
likely to determine non-full poyment of the settlement. Other importont fociors
included income levels ond size of employer. The lotter olso emerged seporotely
os one of severol feotures impocting on likelihood of cloims being poid in full,

with cloims ogoinst lorger employers being more likely to result in poyment. The

volue of o settlement wos olso found to hove on impoct upon the likelihood of it
being poid (in full), with the lowest volue cloims (those under f500) being leost
likely to hove been poid in full - ond most likely to not hove been poid ot oll. (All

such differences were necessorily smoll, however, wiih the vost mojority of oll

cloimonts who hod monetory terms included in their settlement being poid in
full).

52.|n Acos' view, on up-to-dote onolysis of these ond other foctors in respect of their
influence on poyments of tribunolowords moy provide voluoble doto to help
torget oworeness-roising of enforcement options omong cotegories of cloimonts
thot ore porticulody likely to foce non-poyment of their owords. The forthcoming
results from ihe Survey of Employment Tribunol Applicofions (SETA) 2017 - which
Acos co-sponsors with BEIS, ond which gothers doto on receipt of Tribunol
owords (os well os Acos settlement poyments) ond on the BEIS employment
tribunol penolty scheme - ought to be instructive in this regord.

53. On the specific issue of introducing o simplified digitol system for users seeking
enforcement (consultotion Questions 7 ond 8), Acos emphosises the importonce
of designing systems thot ore inclusive ond thot do not risk excluding in porticulor
the most vulneroble workers with no or limited occess to technology.

54. ln brooder terms, Acos' supports the principle thot enforcement processes should
be mode os simple ond occessible os possible for cloimonts. ln considering how
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best lo ochieve such simplificotion, Acos believes thot ii is importont to consider
not only the enforcement process itself, but moreover the entire cloimont journey
into ond through the employment tribunol system. ln this regord, Acos highlights
the work it is currenily doing oround simplifying the Eorly Conciliotion notificotion
process. Acos welcomes further lioison with HMCTS on this ond other oreos of
reform, in the interests of streomlining processes ond joining up informotion
monogement wherever oppropriote. .

55. As regords the proposol to estoblish o "noming ond shoming scheme" for those
employers who do noi poy owords within q reosonoble time, Acos
ocknowledges the greoter prominence thot 'noming ond shoming' hos token in
recent yeors in regord to the Notionol Minimum Woge ond the potentiolly
positive impoct such on opprooch might hove with regord to other stotutory
rights. Acos notes thot the consultotion document estimotes thot the number of
employers thot moy be nomed per quorter (oround 30 to 36 employers
occording to porogrophs 43-45 of the consultotion document) is very low
compored with the number of unpoid tribunol owords. The moin volue of such o
scheme moy therefore lie in its potentiol power to deter o wider group of
employers from not poying owords or settlements. Acos notes, however, thot the
consultotion document does not present evidence to suggest whether or not the
proposed scheme would hove such o deterrent effect, nor does it present on
estimote of the onticipoted deterrence effect. Comporotive evidence on the
impoct of the Notionol Minimum Woge noming scheme moy be instructive here
ond might help, for exomple, to determine which employers or types of
employers it moy be most effective to highlight for noming purposes.

56. Acos suggests thot ony potentiol new noming scheme should include o well-
publicised stotutory protection ogoinst detriment for individuols who opt in to the
scheme when seeking to instigote enforcement, for similor reosons to those
noted obove in connection with stote enforcement of owords (porogrophs 3l-32
obove) ond in relotion to encouroging workers to roise concerns (porogrophs 36-
32 obove).

57. At the some time, in Acos' view ony extension of o 'noming ond shoming'
opprooch should be occomponied by the promotion ond encourogemeni of
options for seeking redress, including (os noted of porogroph 33 of this response)
the use of internol informol ond formql grievonce procedures, Acos eorly
conciliotion ond the employment tribunql system where oppropriote. lt is olso
importont thot o 'noming ond shoming' opprooch should not distroct from the
importonce of positively promoting good monogement proctices, good
employment relotions ond good working cultures (os discussed further ot
porogrophs 39-43 of this response).

58. Acos notes thot, while the consultotion questions do not reference the inclusion
of unpoid Acos concilioted settlements within the proposed noming scheme, the
options set out for the scheme (ot Annex C of the consultotion document) eoch
build on the current BEIS penolty scheme which con be instigoted by individuols
in respect of unpoid Acos concilioted settlemenis. Acos would wish to explore
further with the government the potentiol implicotions of extending o "noming
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ond shoming scheme" to Acos concilioted settlemenis, including its poieniiol
impoct on the motivotions ond behoviours of porties in conciliotion.

59. Acos further notes thot there would olso be some procticol issues to consider with
regord to how such o scheme might opply to conciliqted settlements. These

include, for instonce, how the scheme might be insiigoted in coses where on
employer hos defoulted on o poyment insfo/ment ogreed in o concilioted
settlement. While some such settlements moy include o clouse specifying thot o
defoult on one instolment will permit the cloimont to immediotely seek
enforcement of the full settlement omount, such o clouse will not olwoys be
included, depending on the wording ogreed by the porties. There is therefore o
procticol question obout when enforcement might be sought in such instonces.
As instolment plons con cover mony months or in some coses o yeor or more,
without cloriiy on this issue some cloimonts would potentiolly hove to woit until
the finol due dqte to be oble to initiote enforcement ond/or the noming scheme
even where there moy hove been defoult of o much eodier stoge.

Section C: Addilionolowqrds ond penollies (Queslions l5-221

60. Acos welcomes the governmeni's position stoted in this consultotion document
thot strong oction should to be token ogoinst employers who repeotedly ignore
their responsibilities ond the decisions of employment tribunols. ln Acos' view,
repeoied non-complionce with tribunol decisions, ond foilure to opply them to
'broodly comporoble' circumsionces in on orgonisotion, undermines the
effectiveness both of the tribunol system ond of employment low in generol, os

well os good employment proctices more generolly.

61. Acos does not seek to comment on the detoiled questions in the consultotion
regording how these sonctions might be extended. However, regording
olternotive powers thot could be used to toke oction ogoinst ond deter
repeoted non-complionce, in oddiiion to the options for punitive sonctions sei
out in the consultotion document, Acos believes thot ihere is merit in considering
how employment trlbunols might olso be empowered to toke o more
constructive opprooch in oppropriote coses to encouroge the improvement of
working proctices in orgonisotions.
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Holidoy leove/poy

Enlitlemenl r Whelher workers in generol ore entitled to poid holidoys;

. Whether certoin groups of workers (e.9. zero hours workers,
ogency workers, self-employed) ore entitled to poid
holidoys, or hove o differenl entitlemenl to thot of
employees in generol;

. Whether entitlemenl is dependent on foclors such os length
of service or completion of o probolion period.

Colculotion How lo colculote o worker's stolulory holidoy leove/poy, wilh
confusion commonly orising oround:

. Public/bonk holidoys (in porticulor for port-lime workers);

r Workers Wih voriqble hours, rolling shift potterns or shilt poy
enhoncements (how to colculole holidoy occruol & poy);

r Overtime (whether/how to include in colculotions);

r On-coll ond sleep-in shifts (whether/how to include in
colculotions);

. Poy on commission (whether/how to include in colculotions);

. Loy-offs ond short-time working (whether these offect holidoy
occruol; whether employers con require workers, or whelher
individuols con request, to loke poid holidoys during such
periods);

. Suspensions during disciplinory procedures (whether holidoy
eniillement conlinues lo occrue during such periods);

. Rolled-up holidoy poy (whether lowful / how lo colculote);

. The inleroction of holidoy entillement with molernily leove.

Annex A

Typicol queries received by Acos'lelephone ond online helpline services in relqtion lo holidoy,

si

. Generol crilerio of eligibil

. Whether certoin groups c
workers, self-employed) c
eniitlement lo thol of em

The currenl SSP rote, for hor
it in porticulor circumstoncr
oround:

. The relevonce or effect o
work-reloted illness, stress
pregnoncy-reloted illness

. Whot should be poid to v
phosed relurn lo work.

I Source: Acos monogement informotion system dolo ond onecdolol evidence from Acos helpline odvisers.



lnteroction
belween
holidoys ond
sick leove

Dispules Whot options ore ovoiloble to o worker or employer where the
omouni of onnuol leove or pcy is in dispute, either during or
ofter employmeni. For inslonce:

. How for bock cloims for underpoymenl con go;

. Whether employers con deduct holidoy poy from woges
where o worker leoves port woy lhrough on onnuol leove
yeor hoving token more thon hos been occrued of ihe
effeclive dole of terminotion.

Operolion in
proctice

Howthe entitlement to onnuol leove should operote in
proctice, with confusion commonly orising oround:

. Accruol during the firsl yeor of employment;

r Wheiher workers con 'exchonge' occrued holidoys for poy
in lieu;

. The interociion of holidoys Wlh nolice periods (occruol of
onnuol leove during o nolice period; enlitlemenl to toke
leove during o nolice period; wheiher workers con be
required to use up oulstonding leove during o notice
period);

. The effect of on employer's 'onnuol leove yeor' (e.9.
corrying forword leove into o new onnuol leove yeor);

. Entitlement for workers/employers to concel booked onnuol
leove;

. Whot '5.6 weeks' meons in lerms of doys, hours, or port-
doys/hours.

How lhe enlitlement to SSP

commonly orising oround:

. Whether it counls os sickr
sick pori woy through the

e How long workers con sel
medicol certificoiion of si

. Whether entitlement to si,

circumstonces, e.g. if o tl
onolher employer in o se

. Whot hoppens to poy wh

. Whether SSP is toxoble.

Whol options ore ovoiloble
entitlement to, or the omol
instonce:

. Whot is the position if o w
bul the employer disogre

r Whelher workers continue to occrue holidoy entitlemeni whilst on sick leove;

o Whether entitlement to sick poy is offected if o worker goes owoy on holidoy whilst on sick I

r Whether o worker on long-term sick leove con convert pre-booked holidoy to sick leove, ot

into the next onnuol leove yeor;

. Whether doys of sickness con be token os poid onnuol leove insteod.


