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lntroduction
The Taylor Review of Modern Working Practices

ln October 2016 the Prime Minister commissioned Matthew Taylor (Chief Executive of the
Royal Society of the Arts) to conduct an independent review into modern working practices,

focused on assessing how employment practices might need to change in order to keep pace

with modern business models.

ln July 2017, The Review of Modern Working Practices was published, which included 53

recommendations. He considered a range of issues, including the implications of new forms of
work, the rise of digital platforms and the impact of new working methods on employee rights,

responsibilities, freedoms and obligations.

The review noted that the UK labour-market is characterised by flexibility, meaning that
individuals and businesses are free to agree terms and conditions that suit them best. He

highlighted the benefits of this model, with the UK being in a position of overall strength.
Employment levels and rates are at historic highs and comparatively we perform well
internationally.

Flexibility has been a key part of enabling business to respond to changing market conditions
and has supported record employment rates. lndividuals have the opportunity to work in a
range of different ways, on hours that fit around other responsibilities. However, one of the
issues raised through the review was that some employers seem to use this flexibility to
transfer risk to workers, and in some cases workers do not feel that they benefit from the
flexible arrangement.

The review termed this 'one-sided flexibility' and argued that flexibility should genuinely be a
mutually beneficial arrangement. He noted that redressing the current overall imbalance will
not have the necessary impact unless people are able to enforce their rights when things go

wrong. The recruitment sector is one part of this and the review made a number of
recommendations in relation to agency workers and enforcement of employment rights. These
are considered in this consultation document.

We need to ensure that we strike the right balance between maintaining the flexibility in the
labour market that the review so rightly championed, whilst equally ensuring that, in a changing
work environment, workers are afforded the necessary rights and protections, and have access
to the information they require.
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The recruitment sector

This government is committed to encouraging growth to create wealth and jobs. The flexibility
of the UK's labour market allows people to move between jobs and allows businesses to
quickly respond to changing demands. The government is committed to ensuring that
employment law supports and maintains the UK's flexible labour market.

The recruitment sector plays an important role in ensuring that the UK's labour market works
effectively. lt provides a service to people seeking jobs, and businesses seeking workers. The
sector has two main types of legally defined types of service; employment agencies (which
introduce people to hirers to be employed by the hirer directly); and employmenf busrnesses
(also known as temping agencies) which employ or engage people to work under the
supervision of another person.

The sector is regulated by the Employment Agencies Act 1973 and the Conduct of
Employment Agencies and Employment Businesses Regulations 2003 (the Conduct
Regulations). These laws are enforced by the Employment Agency Standards inspectorate
(EAS).

The legislation covers principles such as restrictions on fees, ensuring that temporary workers
are paid for the work they have done, record-keeping, advertising, and ensuring that identity
and suitability checks are carried out on work seekers. The regulations also provide a
framework for arrangements between agencies and employment business; they also cover the
arrangements between hiring businesses which include contracts between work seekers and
agencies / employment businesses.

Any reforms that are made need to ensure that the sector continues to operate
efficiently and provide a reliable and trustworthy service to hiring businesses and work-
seekers. The review found that more was needed to ensure that:

There is clarity on who is responsible for paying temporary workers for the work they
have done: The tripartite arrangement between a temporary work-seeker, an employment
business and a hirer can mean that it is unclear who is responsible for paying the temporary
work-seeker.

There is clarity on rates of pay and any deductions made: Employment businesses and
employment agencies need to be transparent on any lawful deductions to be made.

Work seekers have the confidence to use the recruitment sector and are able to assert
their rights: The government wants to ensure that work seekers, and hiring businesses, are
able to use the recruitment sector with confidence. We believe that increased transparency in

the recruitment sector would lead to greater confidence and rising standards across the sector
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Purpose of this consultation

The purpose of this consultation is to seek views on the recommendations made by The
Review of Modern Working Practices published on 1 1 July 2017 regarding agency workers and

the enfprcement of employment rights.

The outcome of this consultation may result in amendments to the current Employment
Agencies Act 1973 (the Act), the Conduct of Employment Agencies and Employment
Businesses Regulations 2003 (the Conduct Regulations) - both as amended - and the Agency
Worker Regulations 2010 (AWR). lt is a statutory requirement to consult on changes to this
legislation.

The recommendations made by the review that are in scope for this consultation are

Government should amend the legislation to improve the transparency of information
which must be provided to work seekers both in terms of rates of pay and those
responsible for paying them;

The Director of Labour Market Enforcement should consider whether the remit of EAS

ought to be extended to cover policing umbrella companies and other intermediaries in

the supply chain;

o

a

The government should repeal the legislation that allows work seekers to opt out of
equal pay entitlements (known as the 'Swedish Derogation');and

The government should consider extending the remit of EAS to include compliance
with the AWR.

The Director of Labour Market Enforcement (the Director), Professor Sir David Metcalf, is also
considering the first two recommendations through a consultation that was part of the first
Labour Market Enforcement strategy published on 19 July 2017.

We welcome views from trade unions, employer associations and other interested
organisations and individuals.

a

a
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Respond by: 9th Mav 2018

Enquiries to:

Department for Business, Energy & lndustrial Strategy,
Labour Markets, Spur 2,
1 Victoria Street,
London, SWlH OET
Tel:0207 215 4586
Email : awconsultation@beis. gov. uk
Consultation reference: Good Work: The Taylor Review of Modern Working Practices -
Agency Workers.

Territorial extent:

England, Scotland and Wales

How to respond

Your response will be most useful if it is framed in direct response to the questions posed,
though further comments and evidence are also welcome.

Please provide responses to the email address above

Additional copies:

You may make copies of this document without seeking permission. An electronic version can
be fou nd at httos ://www. oov. u k/oovern ment/co nsu n cv-wo rke rs- recom mend atio ns

No hardcopies of this document are available

Confidentiality and data protection

lnformation provided in response to this consultation, including personal information, may be
subject to publication or disclosure in accordance with the access to information legislation
(primarily the Freedom of lnformation Act 2000, the Data Protection Act 1998 and the
Environmental lnformation Regulations 2004).
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lf you want information that you provide to be treated as confidential please say so clearly in
writing when you send your response to the consultation. lt would be helpful if you could
explain to us why you regard the information you have provided as confidential. lf we receive a

request for disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances. An
automatic confidentiality disclaimer generated by your lT system will not, of itself, be regarded
by us as a confidentiality request.

We will summarise all responses and place this summary on the GOV.UK website. This
summary will include a list of names or organisations that responded but not people's personal
names, addresses or other contact details.

Quality assurance

This consultation has been carried out in accordance with the Government's Consultation
Principles

lf you have any complaints about the consultation process (as opposed to comments about the
issues which are the subject of the consultation) please address them to:

Email: beis.bru@beis.gov.uk
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Section 1. lmproving the transparency of
information provided to work seekers
Recommendation: Government should amend the legislation to improve the
transparency of information which must be provided to work seekersl both in terms
of rates of pay and those responsible for paying them.

The government accepfs this recommendation. The purpose of the consultation is
to understand how we implement greater transparency of information.

Background

1. The review noted the growing complexity for work seekers in understanding who is
ultimately responsible for paying them. The number of organisations involved in the chain
can be quite lengthy, and it is not unusual for a work seeker's money to pass through a
number of different organisations before they receive payment. This is not illegal, unless
deductions are being made in breach of legislation, but it can be confusing.

2. There are a number of ways in which a work seeker could get paid when workingthrough
an employment business.

3. Traditionally this relationship has been a tripartite one consisting of a hirer (business), an
employment business and a work seeker. ln practice, the work seeker is employed and
paid by the employment business. The hirer pays the employment business for thesupply
of the work seeker and the work that they catry out for the hirer.

l 
Work seekers are people or limited company contractors contracted by employment businesses, intermediaries
or umbrella companies and who are placed with a third-party to carry out 'temporary agency work'.

I
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4. Alternatively, the employment business can use a third party company such as an
umbrella company or intermediary to process the work seeker's wages. ln thisscenario
the working relationship sees the work seeker in most cases being employed via an
umbrella company, essentially for payroll purposes.

ffi[ :;;#Iji,l".
5. Where an umbrella company is involved in paying a work seeker, the hourly or daily rate

that the employment business has agreed to pay the work seeker is paid to the umbrella
company as the umbrella company's income. The umbrella company could retain from this
sum an amount to cover its administration fee (often referred to as "margin"), employers'
National lnsurance Contributions and holiday pay, and the Apprenticeship Levy if
appropriate, in line with the recent tax changes. The remainder is then classed as the
work-seeker's gross pay, from which income tax and employees' National lnsurance
Contributions are deducted, with the work seeker receiving the resultant netpay.

6. Where payment is made through a third party, the review found there is the potentialfor a
work seeker to be provided with insufficient, if any, information about lawful deductions.
For example, the rate of pay offered for an assignment may be that which an individual
would receive if they had set themselves up as a limited company. Alternatively, an

intermediary may make deductions as if the worker were an employee at the company, but
the review found evidence this was not always clear to theworker.

7. As a result it is not uncommon for the gross amount shown on pay slips to differ from the
advertised rate of pay. Employment Agency Standards (EAS) lnspectorate also sees
cases where the work seeker is confused by who they are actually employed by.

Work-
seekers

Urnbrella
cornpa ny

Employment
Business

Hirer
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8. The review noted that the levels of transparency on payment information and deductions
had not improved and while most employment businesses2 "... .. do provide information
about pay rates and methods, fhis is not always as clear as it should be".

9. The review also notes that: ". ...More unscrupulous providers can bury important
information in the small print of long contracts."

Consultation considerations

10. Our aim is to ensure that work seekers have sufficient information to understand who is
paying them, what deductions are being made and for what reason. This will allow work
seekers to make a better informed decision on whether to accept a contract.

11. Our proposal is that any contracUterms of business between a work seeker and an
employment business should contain a "key facts" page which should be provided to work
seekers at the time they register with the relevant organisation. This page would be
presented at the start of either registration or engagement with an employment business or
any job offer conversation so the work seeker fully understands what is being offered.

12. Currently, an employment business or employment agency can offer additional goods or
non-work-finding services directly, or introduce the work-seeker to a third party who offers
goods or services (this could be an Umbrella company or intermediary). lf a fee is or may
be charged for the goods or services, the work-seeker must be provided with specific
written information. This must include what the goods or services are, how much they cost,
who any money is payable to, the right to cancel and the length of notice required. lt must
include whether there are any refunds or rebates available once the use of the goods or
services has been cancelled.

13. With the introduction of a key facts page, we would seek to reaffirm the current legal
position in a standardised and consistent manner to show:

a) Who will be responsible for paying the work seeker, and how they are being
engaged;

b) Any other fees, costs or charges that will be deducted and what they relate to.

14. The key facts page will strenothen the current orovision to show add itional information

c) Who will be responsible for the employment of the work seeker;

2 Employment businesses engage work seekers under terms of business or contract to then work under the supervision
of another organisation. This is normally called 'temporary agency working' or'temping'.
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d) How much the work seeker will be paid by the umbrella company or intermediary ; if
appropriate, including highlighting any fees payable to the umbrella or intermediary
by the work seeker;

e) What statutory deductions will be made;
f) What additional benefits there are e.g. access to a benefit in kind scheme, childcare

vouchers, group insurance policies.

15. We envisage the key facts document would be a standalone document that is in addition
to other information that is provided to the work seeker. The employment business would
be required to highlight the key facts document to the work seeker in a prominentway.

16. On the assumption that the requirement for the key facts page would be included in the
Conduct of Employment Agencies and Employment Businesses Regulations 2003, the
same penalties would apply for non-compliance. These penalties would be enforced by
EAS and could range from the issue of a warning letter through to prosecution and/or
prohibition (from owning/ running/managing an employment business) proceedings being
brought by EAS.

lmpact

17. The requirement to create a new information document as part of a contract will create a

burden on employment businesses. Data from the Recruitment and Employment
Confederation (REC) indicates that there were 1,197,928 temporary work placements in
2014115. This number grew by an average of 37,000 in the preceding four years. On this
basis, we assume 1 .2 million key facts pages will need to be produced in Year 0, with
37,000 produced each year afterthat.

18. The total cost to employment agencies and businesses is estimated to range from €33,000
to approximately C1 million over a 10 year period. This is based on a working assumption
that a key facts page can be drawn up in one hour or less and that one will be needed for
each temporary worker who receives an offer of work. The exact time spent and pay grade
of the individual discharging the task will vary depending on the size of the business.

19. We assume that small businesses are less likely to have dedicated HR staff, so it would
likely be the general manager that would need to familiarise themselves with the
information required, whereas larger employers could use a payroll or HR manager to
conduct this task. This means there are different cost implications for different employment
businesses.

20. However, there are steps that can be taken to minimise that burden. For example,
government could make a standard template available online which could be tailored by
employment businesses. There would be safeguards in the template to ensure that core
information fields could not be deleted.
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21.There is further detail in the impact assessment that accompanies this document.

Consultation questions

1) To what extent would you agree that a 'key facts' page would support work
seekers in making decisions about work?

2) What information would be important to include in a 'key facts' page?
2l (a) What conditions should be in place to ensure the 'key facts' page is

provided and understood by the workseeker before any contractual
engagement?

3) Should an employment business be required to ensure that the work seeker
understands fully the information being given to them?

4) Do you feel an hour is an accurate estimate of the time it would take to
produce information document for a work seeker?

13



Section 2. Extending the remit of the
Employment Agency Standards
inspectorate to cover umbrella companies
and intermediaries in the supply chain
Recommendation: The new Director of Labour Market Enforcement should consider
whether the remit of the Employment Agencies Standards (EAS) lnspectorate ought
to be extended to cover policing umbrella companies and other intermediaries in
the supply chain.

Thr.s consultation seeks views on how the regulation of umbrella companies and
other intermediaries by EAS would improve working conditions for work seekers.

Background

22.Umbrdla companies provide different business models and in most cases engage work
seekers on an overarching contract of employment and the work seeker becomes an
employee of the umbrella company. An intermediary is any other organisation, such as a
third party or any other body, which facilitates the engagement of a work seeker with a
hirer by providing access to information about a role. Both play a third party role in respect
of work seekers and hirers.

23. Commonly, umbrella companies perform a payroll function on behalf of work seekers.
Umbrella companies were once more frequently used by higher skilled, higher earning
work seekers. ln recent years we understand they have become more used by work
seekers working across the recruitment sector including those being paid at or near the
National Minimum or National Living Wage. Being an employee of an umbrella company
can be beneficial to a work seeker as they can move between employment businesses
and retain continuity of employment (and payment). However, this is dependent on those
employment businesses using, or being willing to use, the same umbrella company to
make payments to the relevant work seekers.

24.|n recent years, this model has been cited on an anecdotal basis as having been utilised
by employment businesses to drive down their payroll costs. The model arguably has the
potential to lead to less clarity for work seekers about their contractual relationship. There
is no robust data on the impact of umbrella companies in the recruitmentsector.

25. Umbrella companies and intermediaries are currently not directly regulated by EAS
However, they are required to comply more generally with current taxation and
employment law, such as the Employment Rights Act 1996 (where the individual is
employed by the Umbrella company).
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26. Equally, there is an absence of robust data on the number of umbrella companies or
intermediaries in existence, but it is estimated that the current number is in excess of 400.

For example, Freelance Supermarket is a website3 providing information for freelance
workers and includes a list of umbrella companies that are available, but it is believed that
there are significantly more umbrella companies operating in the UK.

27.The groMh in the number of umbrella companies and their increased use by work seekers
has increased the scope for poor practice. This is made more complex in that work
seekers may not be using an umbrella company on a voluntary basis but because an
employment business has a working arrangement to do so. This is not helped by the fact
that work seekers have no redress or formalised complaints procedure outside of an
Employment Tribunal or by using Acas's mediation services.

28. Articles in the mediaa have picked up on this, citing umbrella companies as an avenue by
which temporary workers can be exploited, denying them basic employment rights and
shifting the employer's responsibility to pay national insurance contributions (NlCs) and
pensions.

29. The review noted that umbrella companies and intermediaries played a legitimate role in
the marketplace but ".. .there have been examples of individuals being compelled into
fhese arrangements or signed up to them with the detail hidden in the small print of a
contract. This can result in a range of issues from a worker not knowing who their
employer is if they want to make a complaint, to not fully understanding pay rates."

Consu ltation considerations

30. lt is likely that increasing transparency would go some way to addressing the issues which
can arise as a result of a work seeker being paid through an umbrella company or an
intermediary. This would be a logical first step.

31. Subject to fhe recommendations of the Director of Labour Market Enforcemenf, the
government will look to legislate to bring certain activities of umbrella companies and other
intermediaries within the regulatory scope of the EAS, so that work seekers using them are
better supported and protected.

3

4
http://www.freelancesu perma rket.com/profile/sea rchlu mbrella-asp.aspx

https://www.thequardian.com/money/2016/ocU21ltemporary-workers-umbrella-companies-extra-costs-dodqinq-ni-
cuttinq-riqhts-supply-teachers
https://www.ucatt.orq.uk/files/Government%20umbrella%2Oconsultation.pdf
https://www.ft . com/content/1 4683c0c-e2ae- 1 1 e4-ba33-00 1 44feab7de
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32. Through legislation we could require umbrella companies and intermediaries to meet a set
of minimum standards in line with the minimum requirements currently in place for
employment businesses. This would also provide the work seeker with an avenue to make
a complaint if an issue could not be resolved directly with the umbrella company or
intermediary, without having to go to an EmploymentTribunal.

33. lt would also support the employment business industry by helping eradicate perceived
"sharp practice" such as misleading work seekers about how much they will be earning
and charging rates that appear uneconomic. This in turn would help create a more level
playing field for legitimate businesses. Commenting on'the review', one stakeholdersaid

'We welcome the suggestion that umbrella companies should be policed by the
Employment Agency Standards (EAS) lnspectorafe. Such a move would help to raise
standards in our sector and drive the cowboys out of busrness.'

34. However, regulation (depending on the extent) could have an impact on legitimate
business models by potentially increasing the cost of day to day operations. This in turn
might lead to increased costs downstream to the hirers and ultimately to the workers if
such pressures reduced willingness to hire or reduced hourly rates.

35. The Director of Labour Market Enforcement is already considering the question of
regulation for umbrella companies through his recent consultation. However the review's
observations provide a further opportunity to seek views and evidence from the industry
and users of umbrella companies (both work seekers and employmentbusinesses).

36. The government plans to use the consultation on agency workers, as well as the Director's
strategy report, to collect further evidence to inform how to achieve this.
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Consultation questions

5) Have you used or are you currently using an umbrella / intermediary?

5 (a) lf so, for what reason? e.g. as a work seeker or employment business for
payroll purposes. What has your experience been?

6) Do you know of any examples of the benefits and/or problems for agency
workers of using an umbrella company or intermediary?

7) Should the extension of the remit of the Employment Agency Standards
inspectorate to cover the regulation of certain activies of umbrella companies
and intermedaries in the supply of work seekers to a hirer:

i. Be limited to the regulation of the key facts page and provision of
information relevant to those facts as part of a work offer by the hirer or
employer?

ii. Be aligned to the regulation of the types of employment rights already
regulated by EAS under the current legislative frameworkssuch as non-
payment of wages, deductions from wages which the work seeker has not
agreed to, and failure to provide written terms and conditions before the
assignment starts?

Please provide reasons for your response.

7) (a) What do you think the impact of ensuring that umbrella companies provide
work seekers with a key facts page would be on:

i. the work seeker; and
ii. the recruitment sector ?

7) (b) What do you think the impact of this change would be on:

i. the work seeker?
ii. the recruitment sector; and

5The Employment Agencies Act 1973 (the Act), the Conduct of Employment Agencies and Employment Businesses
Regulations 2003 (the Conduct Regulations).
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Section 3. Pay Between Assignments
Recommendation: The government should repeal the legislation that allows agency
workers to opt out of equal pay entitlements (the 'Swedish Derogation').

In addition the government should consider extending the remit of the EAS
lnspectorate to include compliance with the Agency Worker Regulations (which
would include enforcement of the Swedish Derogation, if not repealed).

Ihis cons ultation seeks evidence and views on fhese issues.

Background

37. Work seekers, once placed by an employment business with a hirer, are entitled under the
Agency Worker Regulations 2010 (AWR) to receive 'day one' statutory rights such as the
NMWNLW and holiday pay, daily and weekly rest breaks and a maximum working week
of 48 hours on average (unless they have agreed in writing to opt out). ln addition, they
are entitled to certain contractual rights available to the hirer's employees which include
access to facilities (such as canteen, childcare facilities) and access to information on job
vacancies. After 12 weeks, they are entitled to the same pay and basic conditions as
those who work directly for the hirer including equal pay and any contractual annual leave.
After 12 weeks, pregnant agency workers are entitled to be paid for time off to attend ante-
natal appointments.

38. The AWR ensure basic equality with employees in the same business. However, there is
an exemption within the AWR from the right to equal treatment in relation to pay if the
worker is paid between assignments with a hirer. The exemption, which derives from the
EU Agency Workers Directive, is known as the 'Swedish Derogation'.

39. The exemption applies when an agency provides a work seeker with a permanent contract
of employment which is based around a series of short-term assignments. Assignments
may run back to back or there may be gaps between them. Work seekers on these
contracts are not entitled to equal pay with the hirer's employees after 12 weeks when they
are on an assignment. However, for sacrificing this entitlement, they are guaranteed a
payment for periods when they are between assignments.

40. This type of contract is known as a "pay between assignments" (PBA) contract. Being on
such a contract only affects the entitlement to equal pay after 12 weeks. lt does not affect
a work seeker's entitlements to other provisions under the AWR.

41. Media reporting has suggested that PBA contracts are being used as a legitimate means
to pay work seekers a reduced wage compared to permanent employers doing the same
work. The review said that:

18



"There have been numerous examples cited of agency workers forced to accept fhese
contracts either at the start of an assignment or after 1 1 weeks. While fhis is unlavvful... it
is clearly happening. What is more, it is far too easy for employment businesses, and
increasingly umbrella companies, to avoid paying workers between assignments anyway."

Consultation considerations

42.There are two considerations here: the proposed repeal of the exemption that allows
agency workers to opt out of equal pay entitlements after 12 weeks because they are on
PBA contracts (the Swedish Derogation); and the extension of the remit of EAS to include
compliance with the AWR and thus enforcement of PBA contracts.

Repeal of the Swedish Derogation

43. The exemption that allows agency workers to opt out of the equal pay requirements of the
AWR was introduced to provide flexibility for business while guaranteeing work seekers
income. Repealing it would have an impact on both the employment business and work
seeker. The Swedish Derogation is supported by many. The CBI said in response to The
Review:6

'The Swedish Derogation is not a loophole, but a key part of both the EU Directive and the
UK dealthat brought in the regulations, allowing workers a stable relationship with one
agency and... greater security. The government should reject proposals for its abolition'.

44.|f employment businesses were no longer able to offer a PBA type of contractual
arrangement to work seekers, the existing protections created by PBA contracts in
guaranteeing workers a salary between work assignments would be lost. However,
permanent contracts would still be available to use, as they were before 2O1O when the
Agency Worker Regulations (bringing in the Swedish Derogation) came in toforce.

44.The review was concerned that the Swedish Derogation arrangement provided an
incentive to businesses to use short term employment contracts and/or terminate the
employment contract before the end of the first assignment. ltnoted:

' .... it is far too easy for employment businesses . ... to avoid paying workers between
assignments anyway...we have also heard examples of recruitment agencies structuring
short-term assignments to avoid their tiabitity.'7

6 http://www.cbi.orq.uk/news/labour-market-flexibilitv-is-a-kev-strenqth-of-the-uk-economv-driving-better-outcomes-for-
evervone/
'httos://www.qov.uk/governmenUuploads/svstem/uploads/attachment data/file/627671/qood-work-tavlor-review-modern-

workinq-oraclices-rq.pdf (page 59)
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45. We do not have robust information on the number of people on PBA contracts. Research
published alongside this consultation highlighted some of the problems of pay between
assignment contracts, but was based on a small sample that was not randomly selected.
The government wants to understand the extent of any problem with the use of the equal
pay entitlement opt out, lf this consultation discovers widespread evidence of abuse of
PBA contracts, then Government's initial view is that repeal of this provision may be
appropriate. lf abuse appears to be more limited, then stronger enforcement may be
sufficient to address the problem. We expect this consultation to help build a better
understanding of the volume of work seekers who are either currently using, or have used,
PBA contracts.

Enforcement of the Agency Workers Regulations

46. The review was concerned that work seekers are left to take their own cases through the
Employment Tribunal system if they feel the law has not been complied with.

47. Extending the remit of EAS to include enforcement of the AWR would mean oversight of
the day one statutory and contractual rights and rights accruing after 12 weeks.
Enforcement could help ensure that work seekers received these rights such as access to
workplace facilities and other basic working conditions such as annual leave. lt could
provide an avenue of complaint for employment businesses as well as work seekers.

48. The introduction of enforcement may also mean that the exemption that allows agency
workers to opt out of equal pay entitlements (the Swedish Derogation) could remain in
place. Oversight by EAS would mean that the system could be monitored and there would
be state enforcement which would provide an avenue of complaint for work seekers.

49. Regulating the AWR through EAS would move the burden for enforcement of rights from
work seekers to an enforcement body. This has the benefit of bringing extra support to
individual work seekers to ensure they receive the rights to which they are entitled.

50. Making regulation more systematic would create a burden on employment businesses. For
example, hirers could be required to comply with any request for information from EAS in
relation to provision of information for both day one and week 12 rights, including
information relating to pay of comparable workers.

51. We are seeking views on the impact the enforcement of the Agency WorkerRegulations
2010 in terms of day one and week 12 rights coming within the remit of the Employment
Agency Standards inspectorate.
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52. We are also inviting the submission of evidence on whether there are wider issues
associated with access to day one rights or week 12 rights that would support the case for
extending regulation.

Consultation q uestions

8) Have you used or are you currently using a pay between assignments (PBA)
contract?

9) ln your experience, what are the benefits and any problems associated with
working on a PBA contract basis?

10) ln your experience, how effective do you think pay between assignments
contracts are in supporting workers and work seekers when they are not
working?

11) Do you have evidence that there are wider issues (beyond equal pay) with PBA
contracts, for example agency workers not being able to access to facilities, rest
break, annual leave or job vacancies?

11 (a): Do you believe that that the above issues would justify wider state
enforcement?

121To what extent do you agree that enforcement of the Agency Worker
Regulations 2010 should come within the remit of the Employment Agency
Standards inspectorate?
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Section 4. Consultation questions
Definitions

Employment businesses engage work seekers under terms of business or
contract to then work under the supervision of another person('temporary agency
working' or 'temping'). Workers under these arrangements are paid through the
employment business (sometimes via an umbrella company) rather than by the
hiring business they are supplied to.
Hirers are individuals or organisations that contract with an employment business
to supply individuals to carry out work on their behalf and where those individuals
are supervising or controlling those individuals (excluding contract cleaning and
contract security.
lntermediaries are other organisations, such as a third party neutral vendoror
master vendor, which facilitate the engagement of a work seeker with a hirer
through access of information about a role/work seeker. They may process
payments from a hirer to an employment business intended to pay the work seeker.
Umbrella companies arrange to payroll temporary work seekers and can engage
work seekers on an overarching contract of employment and the work seeker
becomes an employee of the umbrella company.
Work seekers are people or limited company contractors who are contracted by the
employment businesses, intermediaries or umbrella companies and who are placed
with a third-party to carry out'temporary agencywork'.

o

a

Are you (select the appropriate option):

Trade union or staff association

Local government

Legal representativeY

lndividual

Employern

Charity or social enterprisen

Central government

B usiness representative orga n lsation/trade body

Respondent type

22



Respondent type

Other (please describe)

lf you are responding as an individual, which best describes your employment
status? (select the appropriate option):

lf you are an employer, how would you classify your organisation?
lf you are an employee or worker, what type of organisation do you work for?

Private sector organisation

Public sector

Charity/voluntary sector

Other (please specify below)

Employed

Self-employed

Unemployed - Looking for work

Unemployed - Not looking for work

Retired

Not looking for work - other
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If you are an employer, how many employees work for your organisation?

lf you are employed, how many people work for your organisation?

Large-sized business (250+ employees)

Medium-sized business (50-249 employees)

Small business (10-49 employees)

Micro-business (0-9 employees)

lf you represent employers or employees/workers, who do you represent?

Various
Other (please specify below)

An agency worker interest group

An industry or employer association

A trade union
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Section 1: lmproving the transparency of information provided to
work seekers

Work seekers are people or limited company contractors contracted by employment
businesses, intermediaries or umbrella companies and who are placed with a third-party to
carry out 'temporary agency work'.

A key facts page could include the following additional information

a) Who will be responsible for paying the work seeker, and how they are being
engaged;
What happens to any money paid to an umbrella company or intermediary before it
is paid to the work seeker;
How much the work seeker will be paid by the umbrella company or intermediary;
What statutory deductions will be made;
Any other fees, costs or charges that will be deducted;
What additional benefits there are e.g. access to a benefit in kind scheme, childcare
vouchers, group insurance policies.

b)

c)

d)

e)
f)

1: To what extent would you agree that a key facts page would support work
seekers in making decisions about work?

Agree
strongly

Agree
slightly

Neither
agree
nor
disagree

Disagree
slightly

Disagree
strongly

Don't
know

Y

1 (a): lf slightly or strongly agree, what key facts do you think should be made
prominent?

Summary
. On balance, we agree that a key facts page would support work seekers in making

decisions. ln addition it would also be useful in ensuring that parties have turned their
minds to key issues such as status, pay and deductions.

o We think that there are two related but distinct issues that are important in this
context: when the key facts page is provided; and what it says.

. As to when it should be provided, in our view it should be when an offer of work is
made. We recognise the practical reality that this may coincide with when the
contract is provided and, in some cases, only very shortly before work commences.
However, we do not think the alternative of providing it when a worker registers with
an agency is practical.

o We set out below the detail of what we believe should appear in the key facts page
below. We think that consideration should be given to merging the key facts page
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with the Regulation 15 notification to prevent too many documents being provided to a
worker.

When should the key facts page be provided?

It is unclear from the consultation document when it is proposed the key facts page will be
produced to the work seeker: at paragraph 11 of the Consultation, it is proposed that the key
facts page should be issued at the time the work seeker registers with the organisation or
when any offer of work is made. These will produce very different results and obligations.

We do not believe it is practical to introduce a requirement to produce the key facts page on
registration with an employment business. Agency workers typically undertake multiple
engagements through multiple employment businesses. Therefore we cannot see how a
key facts page on registration would account for every possible future offer of work through a
particular employment business, and risks the key facts page becoming a meaningless
proforma which is not bespoke to actualwork assignments.

Therefore, although we recognise that giving the key facts page with an offer of work would
necessitate individual key facts pages to each individual engagement, we believe that this
would result in a more meaningful result.

ln short, in our view, if a "key facts" page is intended to inform the work seeker of
the applicable terms and support a decision on whether to accept the work or not, it
would need to be produced when the role is putforward to the employee, ideally
before the contract is offered, but not on registration with the employment busrness.

We also note that Regulation 15 of the Conduct of Employment Agencies and Employment
Businesses Regulations 2003 (the "Regulations") prescribe certain terms which must be
given to the agency worker by an employment business before it provides any services to a
worker. (This obligation does not currently extend to umbrella companies or other
intermediaries.) lt is possible that work seekers might find it confusing to be provided with
Regulation 15 terms as well as a key facts page at the point of registration. lt might be better
to include the information prescribed by Regulation 15 in the key facts page alongside the
additional information proposed in this Consultation to limit the paperwork provided to the
work seeker. This amalgamated document could be tailored and produced before
subseq uent assig nments starts.

What should the key facts page say?

The key facts page should have information at a level which is similar to that provided in a
section 1 statement to employees. Therefore, we propose that the facts which should be
made prominent include:

- The status of the work seeker

- The job title of the work seeker

- Who is employing or engaging the work seeker

- Who is responsible for paying the work seeker

- The amount the work seeker will be paid and any applicable deductions (whether
statutory deductions, fees or otherwise)
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When payment will be made (whether weekly or monthly etc).
The date the work will start and end (if known)

The hours of work

The length of notice that the work seeker is required to give and entitled to receive to
terminate any contract

The place of work

ln addition to the above, we would recommend that the following additional information is
also provided:

- The value of any additional benefits provided by the employment business or the
end user

- The amount of any pension contributions provided by the employment business or
the end user

- Holiday leave and pay entitlement

- Sickness leave and pay entitlement

1(b): lf slightly or strongly disagree, please provide reasons below
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YEmployers in
the recruitment
sector

Ylndividualwork
seekers

Don't
know

No
impact

Significantly
negative
impact

Small
negative
impact

Some
negative
and
some
positive
impact

Small
positive
impact

Significantly
positive
impact

1 (c): Thinking about work seekers and employers in the recruitment sector, would
ensuring work seekers are provided with a key facts page have a:

2: What information would be important to include in a "key facts" page?

Please see above.

2 (a) What conditions should be in place to ensure the 'key facts' page is provided
and understood by the work seeker before any contractualengagement?

ln our view, the following conditions should be considered to evidence that reasonable steps
have been taken to ensure that the work seeker understands the key terms of their
engagement:

- The key facts must be provided in a separate document.
- lf the work seeker wants to accept the role, they must sign the key facts page to

confirm that they have read and understood the information contained within it before
starting work on assignment.

- We acknowledge that in practice the key facts page might be produced at the same
time as the work contract. Despite this, it would be sensible to require the work seeker
to sign each of these documents separately.

- lf the key facts page is not signed before the work seeker begins working on
assignment, a claim could be made for breach of the obligation in a similar way a claim
can be made if a section 1 statement is not provided.

- As with the section 1 written statement, a practical way to encourage compliance might
be to distinguish between information which must be provided before the first day of the
assignment (for example, the rate of pay and employer), and information which can be
provided after the assignment has started (for example, pension entitlement). However,
in most cases we would expect it to be administratively burdensome to issue the key
facts in separate documentation, particularly where the assignments are short-term.
Splitting the information over more than one document could also lead to non-
compliance if the follow-up document is forgotten.

3: Should an employment business be required to ensure that the work seeker
understands fully the information being given to them?
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Yes Y

No

Don't know

3 (a): lf yes, how do you think this should be achieved?

Even with the best intentions, it is unlikely that an employment business could ensure that in
every case the work seeker understands fully the information provided. However, complying
with the conditions we suggest in 2(a) above, should ensure that reasonable efforts have been
made.

It might be helpful for employment businesses if a suggested template key facts page were
prepared by government which is clear and comprehensible. A supporting guide could also be
produced with examples to explain the terms, including detail on pay, fees and deductions.

lf all employment businesses used the same or similar template, it might help work seekers
understand the terms. Presenting the key facts in a consistent, uniform way will enable work
seekers to compare jobs being offered to them by different employment businesses. We do
not consider that a mandatory template would be advisable but a template may encourage
consistent practice.
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BEIS has estimated the cost of a new information document to be between f33,000 and
f 1 million over a ten year period. This is based on the assumption that it will take up to
one hour to produce a key facts page.

4: Do you feel an hour is an accurate estimate of the time it would take to produce
information document for a work seeker?

Don't know

Too low

YToo high

About right

4 (a): lf too high or too low, please provide reasons for your answer below:

Once a template has been produced, the employment business will need to insert the
relevant information. lt seems unlikely that a full hour would be needed to undertake this
task. We estimate that typically it should not take more than 30 minutes to compile this
information (although of course there will be scenarios where it takes more time to
compile and present the information).

a (b): Other than the time taken by personnel to produce a "key facts" document,
are there other business costs we should be aware of?

Don't know

YNo

Yes (please provide
details below)

4 (c): lf yes, please provide further details below:
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Section 2: Extending the remit of the Employment Agency
Standards inspectorate to cover umbrella companies and
intermediaries in the supply chain

5: Have you used or are you currently using an umbrella/intermediary? n/a

Yes

No

Don't know

(a) lf so, for what reason? e.g. as a work seeker or employment business for payroll
purposes. What has your experience been?

6: Do you know of any examples of the benefits and/or problems for agency workers
of using an umbrella company or intermediary?

Please provide reasons for your answer below

There are occasions where an umbrella company offers a 336 contract which guarantees a

minimum number of paid working hours which gives certainty to the individual and ensures
that they have employment law rights throughout the contract period. This also enables the
individual to benefit from employment schemes such as salary sacrifice, maximizing their
take-home pay.

However, the issue with some salary sacrifice schemes is that they are poorly communicated
and the individuals partaking in the arrangements do not understand how their total pay is
calculated and processed, which overrides the proposed benefits of such schemes The key
facts page may address this concern.

ln addition, the VAT landscape is not consistent and this creates commercial differences
which many businesses consider unfair. There is debate around whether agency workers are
considered to be supplied on an agent or principal purpose. In addition, some umbrella
companies have advised individuals they engage on ways to recover retrospective input tax,
in an attempt to make engagement through an umbrella company more attractive. The
treatment of VAT needs to be clarified and a set of rules issued, so that VAT is applied
consistently when agency workers are engaged.

7) Should the extension of the remit of the Employment Agency Standards

31



inspectorate to cover the regulation of certain activities of umbrella companies
and intermediaries in the supply of work seekers to a hirer; (please tick all
relevant boxes)

Y
ii. Be aligned to the regulation of the types of employment

rights already regulated by EAS under the current
legislative frameworks such as non-payment of wages,
deductions from wages which the work seeker has not
agreed to, and failure to provide written terms and
conditions before the assignment starts?

i. Be Iimited to the regulation of the key facts page and
provision of information relevant to those facts as part of
a work offer by the hirer or employer?

Don't
know

NoYes

Please provide reasons for your answer below

Regulatory differences between umbrella companies and employment businesses primarily
affects the work seekers who are engaged. There is also a perception that umbrella
companies have a commercial advantage against employment businesses because they
have more freedom in how they engage and pay their staff. Aligning regulation of umbrella
companies and intermediaries with employment businesses would help provide a level
playing field amongst employers in an agency context, and give work seekers better rights to
assert their working entitlements.

The Regulations which provide protection for the work seekers in Regulations 6 (Restriction
on detrimental action if agency workers work elsewhere), Regulation 12 (Withholding
payment) and Regulation 28 (Confidentiality) would be of significant benefit to those supplied
through umbrella companies, particularly as many may feel compelled to opt out under
Regulation 32(9). lt would create a more uniform set of rights and expectations amongst
agency workers, irrespective of how they have been engaged and their pay is processed.

The penalties for non-compliance with the Regulations are significant, including fines and
prosecution, which may discourage less scrupulous umbrella companies from operating
outside of the legislative framework.

Although there are advantages to increased regulation of umbrella companies and
intermediaries, it seems unlikely that regulation on the scale required will be practical given
the volume of resource required. A more effective and immediate means of regulating
umbrella companies might be to increase the regulation within the supply chain, so that other
parties who engage with the umbrella companies (such as agencies) can review their
practices and have commercial means to encourage them to be compliant. This might
encourage better practice throughout the supply chain, particularly if there are ramifications if
the agency / end-user has not checked how the umbrella operates.

The disadvantage of this approach is that it may not support the individual who has issues
with the umbrella: the individual would need to know that s/he could contact an external party
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within the engagement chain for support, and they may not feel comfortable raising issues in
this way. ln addition, the main vehicle for regulation in between the parties would be
commercial, for example, through withholding payment or having the ability to cancel
subsequent arrangements. The risk of this approach is that the individual engaged by the
umbrella might suffer (particularly financially) so any regulation within the chain would need
to be carefully considered.

7 (al: Thinking about work seekers and employers in the recruitment sector,
would ensuring umbrella companies provide work seekers with a key facts page
have a:

Significantly
positive
impact

Small
positive
impact

Some
negative
and
some
positive
impact

Small
negative
impact

Significantly
negative
impact

No
impact

Don't
know

lndividualwork
seekers

Y

Employers in
the recruitment
sector

Y

sThe Employment Agencies Act 1973 (the Act), the Conduct of Employment Agencies and Employment
Businesses Regulations 2003 (the Conduct Regulations).

Please provide reasons for your answer below

Please refer to our response to question 1 above. lndividual work seekers would benefit from
the clarity which a key facts page would elicit. This is particularly important in an umbrella
context where fees or other charges might be deducted from the work seeker's pay.

The benefit for hirers would be that the work seeker gets clarity from the umbrella, and this
should reduce queries from the work seeker to the hirer about the assignment terms. lt also
gives greater transparency between all of the parties on how the pay is processed so that the
work seeker can understand any differences between the rate advertised and the rate
eventually paid. For hirers, this level of transparency may divert work seekers away from
umbrellas to other employment businesses so that they get the maximum rate achievable
from the hirer. lf the pay received by the work seeker increases, this might result in improved
performance and work satisfaction amongst their temporary workforce.

The main disadvantage for hirers is that they may have increased obligations to provide
information to the Employment Agency Standards inspectorate in disputes which arise due to
the processing of pay by the umbrella.

7(b): Thinking about work seekers and employers in the recruitment sector,
would extending the regulations of the Employment Agency Standards
inspectorate to cover umbrella companies have a:
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YEmployers in
the recruitment
sector

Ylndividualwork
seekers

Don't
know

No
impact

Significantly
negative
impact

Small
negative
impact

Some
negative
and
some
positive
impact

Small
positive
impact

Significantly
positive
impact

Please provide reasons for your answer below

The advantage for work seekers is that they would have a clear avenue to address
employment issues and complaints, without going to an Employment tribunal. ln addition,
extending the regulations of the Employment Agency Standards inspectorate may have the
effect of improving transparency and fulfilling employment obligations, reducing the number
of complaints. lf the Employment Agency Standards inspectorate finds that an umbrella
company is non-compliant, work seekers may chose not to attach themselves to that
umbrella, instead choosing umbrellas which have better compliance records. This may drive
out poor performing umbrella companies.

Section 3: Ensuring the Swedish Derogation is used appropriately

8: Have you used or are you currently using a pay between assignments contract
(PBA)? n/a

Don't knowNoYes

9: ln your experience what are the benefits and any problems associated with
working on a PBA contract basis?

10: ln your experience, how effective do you think pay between assignments
contracts are in supporting workers and work seekers when they are not working?

Y

Don't
know

Not at all
effective

Not very
effective

Fairly
effective

Very
effective

11: Do you have evidence that there are wider issues (beyond equal pay) with PBA
contracts, for example agency workers not being able to access to facilities, rest
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break, annual leave or job vacancies?

11 (a): Do you believe that that the above issues would justify wider state
enforcement?

Yes No Don't know

,-)
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Please provide reasons for your answer below

12:. To what extent do you agree that enforcement of the Agency Worker Regulations
2010 should come within the remit of the Employment Agency Standards
lnspectorate?

Y

Don't
know

Disagree

strongly
Disagree
slightly

Neither
agree nor
disagree

Agree
slightly

Agree
strongly

Please provide reasons for your answer below

Oversight of day 1 and 12 week rights is a huge undertaking, and we do not have reason to believe that
there is widespread abuse of the Agency Worker Regulations 2010 rights by hirers or employment
businesses at present. Whilst we acknowledge that the Swedish Derogation can be unpopular, we
understand that typically, it is implemented within the legislative framework. lf the Swedish Derogation is
considered inappropriate, consideration should be given to reviewing the legislation, rather than changing
the method of enforcement.

Any further comments
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