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Letter to Ministers

FARMING REGULATION TASK FORCE
Chair: Richard Macdonald

17 May 2011

Rt. Hon. James Paice MP, Minister of State for Agriculture and Food, Defra

Dear Minister,

We have pleasure in attaching for your consideration our independent report on better regulation in farming and
food, which you commissioned in July 2010.

In writing this report we have undertaken an extensive consultation with the industry and other interested
parties. We have also had a number of thoughts constantly in mind: food and farming businesses must be freed from
unnecessary bureaucracy and enabled to be competitive and capable of increasing production; we mustn’t
compromise our environmental, food safety, animal and human welfare standards; and your expectation that we
should be bold!

It is difficult and probably wrong to caricature Government thinking on regulation. However, if we did, it
would be that successive administrations have been cautious, prescriptive, fearful of EU infraction, and possessive of
implementation. As a result, in many instances we have become slaves to the process of regulation and lost sight of
the outcomes we have been trying to achieve. We think we should be just the opposite. If we want economic and
production growth in a way that achieves or preserves high standards, Government’s role should be to set the
strategic overview, but then minimise its involvement.

We should determine regulatory needs on the grounds of impact. We should determine regulatory
interventions on the basis of risk and should pull industry into the whole process as partners with Government. We
should recognise businesses who earn trust with lighter or no touch, and so encourage excellence. And by doing all
this, we will take immense emotional and financial costs off the shoulders of business.

This report is in two parts: first (chapters 2-3), how we establish a new regulatory culture, primarily (but not
solely), in Defra, its agencies and delivery partners; second (chapters 4-11), specific recommendations for change.
Inevitably and understandably the latter will draw most attention, but without culture change, issues don’t get dealt
with.

The key strategic message from our report is that Defra and its agencies need to establish an entirely new
approach to and culture of regulation; otherwise the frustration that we, farmers and food-processing businesses
have felt will continue. The essence of this approach is about strengthening the partnership between Government
and the farming and food-processing industries.

Government must trust industry, must involve it in the development of non-regulatory and regulatory
solutions, and must set the framework for industry to take responsibility. Where regulation is used to resolve a
problem, the department and its agencies must change the focus from process to outcomes — from the ‘culture of
tick-box regulation’ to delivering real results. Government inspection and enforcement must become more efficient
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and more effective. The competent authority must remain key, but it must adopt a tighter, risk-based approach to
regulation. Critical to this is for Defra and its agencies to establish a system of ‘earned recognition’ that enables
regulators to reward good practice with less frequent inspection.

Against this background, a large number of significant improvements can be made to individual regulatory
frameworks. We draw your particular attention to our recommendations on three issues on which you asked for our
advice at the start of our review because of the strong concerns that you knew farmers to have.

The livestock movements regime should be simplified in a way that reduces burdens without compromising
the risk of animal disease spread. The paperwork burden involved in the ‘Nitrates Regulations’ should be reduced.
Defra should then move towards a catchment-based approach for managing nutrients. Ideally, this would lead to an
integration of the aims of the Nitrates Directive with those of the Water Framework Directive in a way that
minimises burdens, avoids duplication and improves the chances of a better outcome. Cross-compliance and the
Single Payment Scheme should be simplified in a way that ensures a focus on outcomes while making farmers’ lives
easier.

We also draw your attention to several other key recommendations. These relate to the planning framework
and legislation, water management, the regulation of waste and integrated pollution prevention and control, the
pesticides regime, and meat hygiene inspections. But these are just headlines to a raft of improvements, short- and
long-term, that can be made. In the time available, we have not been able to calculate costs and benefits, but we are
sure that our recommendations offer big savings to business; and more streamlined and focused systems are
inevitably of less cost to Government. We should also be clear that we have only looked at regulations that are
unique to food and farming. Broader issues such as employment rules that are just as constraining for farmers have
been left to others to resolve!

By commissioning the Task Force on Farming Regulation, Defra has put itself at the vanguard of the
Government’s better regulation drive. If you accept our recommendations, you will give the department, its agencies
and delivery partners an agenda for change. We strongly commend that Defra be allowed to focus on leading
implementation, rather than getting bogged down in a Whitehall exercise on principles when there is a clear better
regulation agenda for the Department to implement.

In signing off, we recognise that implementing this report will not be straightforward. You asked us to be
bold; now we ask the same of the Government. Many of our 200 or so recommendations are challenging. But we
believe they are all credible. Some can be done immediately; many require renegotiation with the EU, which we
accept will not be easy. So our recommendations are a mix of the shorter-term achievable and a longer-term
agenda. If the Government accepts most if not all of them, we are confident it will re-set the way that it, farming and
food businesses interact, and for the better. If not, nothing much will change. We commend this report to you.

Yours faithfully

Judith Donovan Richard Percy
William Goodwin Marion Regan
John Healey Andy Robertson
Heather Jenkins Stephen Tapper

Richard Macdonald (chair)
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Executive Summary

“The key strategic message from our report is that Defra, its agencies and delivery partners need to
establish an entirely new approach to and culture of regulation; otherwise the frustration that we, farmers
and food-processing businesses have felt will continue. The essence of this approach is about strengthening
the partnership between Government and the farming and food-processing industries.

Government must trust industry, must involve it in the development of non-regulatory and
regulatory solutions, and must set the framework for industry to take responsibility. Where regulation is
used to resolve a problem, the Department, its agencies and delivery partners must change the focus from
process to outcomes; from the ‘culture of tick-box regulation’ to delivering real results. Government
inspection and enforcement must become more efficient and more effective. The competent authority
remains key, but it must adopt a tighter, tauter, risk-based approach to regulation. Critical to this is for
Defra, its agencies and delivery partners to establish a system of ‘earned recognition’ that enables
regulators to reward good practice with less frequent inspection.

Against this background, a large number of significant improvements can be made to individual
regulatory frameworks. We draw particular attention to recommendations on three issues on which
Ministers asked for our advice at the start of our review because of strong concerns from farmers.

The livestock movements regime should be simplified in a way that reduces burdens without
compromising the risk of animal disease spread. The paperwork burden involved in the ‘Nitrates
Regulations’ should be reduced. Defra should then move towards a catchment-based approach for
managing nutrients. Ideally, this would lead to integration of the aims of the Nitrates Directive with those
of the Water Framework Directive in a way that minimises burdens, avoids duplication and improves the
chances of a better outcome. Cross-compliance and the Single Payment Scheme should be simplified in a
way that ensures a focus on outcomes while making farmers’ lives easier.

We draw attention to several other key recommendations. Planning regulations must be improved
to allow farm businesses to adapt, innovate and grow, including through the forthcoming National Planning
Policy Framework and improvements to the permitted development and prior notification procedures, as
well as the General Permitted Development Order. The forthcoming Water White Paper offers Government
the opportunity to say how water can be better managed as a resource for agriculture. The regulation of
waste and integrated pollution prevention and control (IPPC) must be streamlined, through tailoring
environmental permitting forms and guidance, applying a general licence to waste, introducing a three-tier
approach to waste regulations and exemptions, and reducing IPPC inspections and ensuring objective
application processes.

The pesticides regulatory regime must be improved through increased support for specific off-label
approvals and minor uses (short term) and a move to a risk-based approach (longer term). Consistently
competent meat processors should be able to source meat inspection services from accredited private-
sector providers within a system managed by the competent authority. Short-term changes can be
introduced, but the longer-term goal will be to negotiate in the EU for a risk-based system. “
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The Farming Regulation Task Force

1. In June 2010, as part of the Coalition Government’s Growth Agenda, James Paice, Minister of State
for Agriculture and Food, established the Farming Regulation Task Force. He asked us to advise the
Government on a new approach to regulation in England that looks through the eyes of a farmer or food-
processor.

2. Our Task Force exists because farming and the food industry matter. Together, they form nearly 7%
of the economy. Together, they are a key component of the ‘green economy’ and of our future economic
growth. We need farmers to produce more food, but to do so sustainably. Farmers manage much of the
landscape and help look after our renewable natural resources, our farm animals, our landscape and our
wildlife.

3. From the very beginning, maintaining outcomes has been a key part of our vision. Our work is not —
as one commentator stated — “a bonfire of regulation”. Instead, we are all about better regulation. The
ability of farming and food-processing businesses to contribute to outcomes is constrained by burdens
associated with regulation, particularly in terms of process and paperwork.

4, To identify the most onerous burdens— and to work out how they can be reduced or removed — we
have looked at regulation from the point of view of the affected businesses. Conducting extensive
consultation with industry and others, we have considered where changes are needed in the ‘culture’ of
regulation in Defra, its agencies and delivery partners. We have identified the regulations that impose a
burden but have little positive outcome.

5. In the light of consultees’ views, we have focused on over-complex implementation, but have also
identified a few instances of unnecessary regulation and gold-plated legislation. We have addressed only
those issues identified as a problem by contributors. Only in a very few cases have we made tough choices
not to take forward ideas presented to us.

6. We are not the first group to look at regulatory burdens; we follow, most notably, Philip Hampton’s
2005 review of inspection and enforcement. But our bottom-up approach is very different to that of
previous ‘red tape reviews’. These have examined regulation or regulators top-down, and proposed generic
principles and specific targets to be achieved by the Government.

7. This fundamental difference, together with the Coalition Government’s drivers of the Growth
Agenda and better regulation, makes us confident that our report could and should be the stimulus that
Ministers need to make real, long-lasting change. Without this change, farming and food-processing
businesses will continue to feel frustration at constraints on their ability to deliver the outcomes that we
ask of them: producing food, contributing to the economy, and looking after natural resources, farm
animals, landscape and wildlife.

Our report and recommendations

8. Our recommendations for change fall into two groups: first, steps to effect wide regulatory culture
change (chapters 2-3); second, proposals for amendments to specific legislative frameworks (chapters 4-
11). Throughout we have balanced boldness with credibility. Our recommendations are challenging but
deliverable.
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9. In CHAPTER 2, we address a series of recommendations to both the Government and industry
related to changing the way we work. The shift, so sorely needed, is from bureaucracy to responsibility and
partnership. We make six sets of proposals. First, we identify how to refine the regulatory culture. The
starting point must be to ask whether there is a problem to address and then to identify alternatives to
regulation. We set out the questions that policy-makers, regulators, industry and others must ask
themselves at this first stage. Second, the partnership between Government and industry must be
improved and strengthened. We identify ways in which industry can demonstrate responsibility to justify
receiving Government’s trust, and ways in which the Government can make better use of industry
expertise, including through independent regulatory review.

10. Third, we need a new approach to inspection and enforcement that is targeted and fairer. We
expand on this in Chapter 3, but here stress that we understand the importance of the competent authority
for ensuring effective enforcement. Penalties must be proportionate: stiff punishments for major
misdemeanours but a light touch for breaches of process and minor non-compliance.

11. Fourth, we make strategic recommendations for the Government to reduce and reform paperwork
and process (and provide further details in Chapter 5). For the Government to deliver excellent customer
service, it must make it easier for businesses to operate, for example through general licences and single
information points. We set out new principles for Government collection of data. The Government should
set a vision of moving more paperwork online, and must promote and make better use of the Farming
Theme of Business Link.

12. Fifth, the Government should better understand farming and farmers in order to influence
behaviour, agree outcomes, and develop and implement ways of achieving change without recourse to
regulation. Finally, the UK’s engagement in the European Union (EU) must be greater, earlier and in
partnership with industry. The Coalition Government’s guiding principles for EU legislation are admirable
but can be developed. The Government should lead change in the EU, pressing the European institutions to
place the ‘end-user’ at the centre of EU policy-making and regulation.

13. In CHAPTER 3 we consider long-standing concerns about the number and type of on-farm
inspections. Farmers see inspections as time consuming and unnecessarily disruptive to their businesses,
and their purpose may not always be clear. There is little benefit in official inspection of low-risk, normally
compliant premises. We provide principles to improve the way that inspections are planned and carried
out. Inspections must be clearly risk-based, targeted and, where possible, organised so that they work with
normal business practice, rather than disrupting it.

14. To achieve this, and to remove duplication, the principle of earned recognition must be developed
and used. Under this, regulators take account of a wide range of information about the likely risk of each
business. This includes membership of an accredited private-sector assurance scheme or other evidence
that farmers have chosen to invest in, and which may duplicate official inspection. Local Authorities should
not inspect the same requirements that are checked by Defra agencies and delivery partners as part of
cross-compliance inspections. Finally, the Government should provide a web-based platform to help
farmers and regulators share information to help determine risk and direct inspection efforts.

15. We say to private-sector assurance schemes that the process of culture change is one that should
apply across the board. Our recommendations on earned recognition and sharing information will be of
little benefit if official inspections are simply replaced by equally bureaucratic and process-driven private
sector audits.
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16. In CHAPTER 4 we consider the key points of regulation that affect farms as businesses. Planning is
a substantial barrier for development. It is vital that current regulations are changed to allow farm
businesses to adapt, innovate and grow. The forthcoming National Planning Policy Framework must
explicitly support sustainable and productive farming and must promote sustainable intensification.
Current regulations on permitted development and the prior notification procedure should be amended so
that thresholds for agricultural developments are increased. Polytunnels and other horticultural support
structures should be added to the General Permitted Development Order, under specific conditions.

17. Ensuring an adequate supply of seasonal labour is critical, particularly for horticulture. We suggest
how the horticultural industry should encourage EU citizens to take its employment opportunities. This
must be complemented by a new Seasonal Agricultural Workers Scheme. Amendments should be made to
the gangmasters licensing system that are designed to improve farmers’ and growers’ perception of the
system, and make inspections more targeted while still protecting workers. We also make
recommendations on transport and health and safety.

18. In CHAPTER 5, we present proposals on paperwork. We set out the principles which Defra, its
agencies and delivery partners should adopt when considering forms, data collection, online tools and
guidance. We draw together the numerous changes to paperwork, record-keeping and process that are
needed to simplify specific regulatory frameworks, notably for livestock movements, Nitrate Vulnerable
Zones, the Single Payment Scheme, environmental permitting and food chain information. (We cover these
in detail in the respective chapters.) Finally, in our digital age, Defra must move to collecting data required
for agricultural surveys completely online.

19. In CHAPTER 6 we consider key aspects of environmental legislation that impact farmers. We
identify how to reduce burdens of process without compromising environmental protection. Diffuse
pollution from agriculture, including nitrates, must be addressed, but the current ‘Nitrate Regulations’" are
a blunt, inflexible and, arguably, an ineffective instrument. The system is overly focused on process at the
expense of achieving crucial environmental outcomes. In the short term, and as part of the upcoming
review of the Regulations, there must be a significant reduction in the paperwork and calculations required
in proving compliance. Longer term, there must be a more holistic approach to managing nitrates, through
a catchment-based approach to nutrient management.

20. We address problems with water availability and supply. The Water White Paper should recognise
the importance of a sustainable water supply to the farming sector. Water must be better managed as a
resource for agriculture; lifting specific burdens relating to private water supplies, water fittings regulations
and abstraction licences is important.

21. The regulation of waste and integrated pollution prevention and control (IPPC) must be made as
light touch as possible. Environmental permitting forms and guidance should be tailored to the agricultural
sector. The need for farmer registration could be reduced by applying a general licence to some negligible
risk waste activities. A three-tier approach to waste regulations and exemptions should be adopted. We
suggest ways of reducing IPPC inspections, ensuring objective application and complaints processes, and
removing controls if possible. Farmers should be able to seek permission to dispose of fly-tipped material at
council waste sites. The Government should ensure greater consistency across its policies relating to
renewable energy in the farming sector, and make specific recommendations for individual regimes.

22. In CHAPTER 7, we focus on the Common Agricultural Policy (CAP), the Single Payment Scheme
(SPS) and cross-compliance. Defra’s negotiating position for the CAP 2014-20 should include a focus on the
need for simplicity and resist mechanisms such as capping and quotas that would introduce unnecessary

! We refer to the Nitrate Pollution Prevention Regulations 2008 as the ‘Nitrates Regulations’ throughout this report.
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complexity. When it comes to the regulations associated with the revised regime Defra should focus on
outcomes rather than process, and apply our approach to better use of risk-assessment for inspections.

23. To improve the SPS, the mapping system must be simplified, payments made only to holdings with
5 hectares of ‘actively managed’ land excluding hard surfaces and other ineligible areas; entitlements
should be abolished. Those who claim SPS should be those managing the land, as they produce food and
contribute to good environmental outcomes. A series of improvements would collectively reduce SPS
administrative burdens: making greater use of pre-populated forms, maximising the use of online facilities
for the application process, removing crop codes, and ensuring that cross-compliance conditions are
focused on outcomes rather than process. Commoners should claim SPS as a group through their
Commoners Association. Under cross-compliance, all bar four Good Agricultural and Environmental
Condition requirements (GAECs) and two Statutory Management Responsibilities (SMRs) should be
retained, with these four being amended, refocused or removed in ways that do not adversely affect
environmental outcomes.

24, In considering Farmed Animals (CHAPTER 8) our major effort has been on the related issues of
animal identification and movement control. The present arrangements, including the six-day movement
restriction, are intended to minimise disease spread. It is important that these controls are easily
understood and complied with, so that they protect the livestock industry. Unfortunately, the current rules
are criticised as complex and obstructive to livestock production, and this has led to relatively high levels of
non-compliance.

25. This system must be replaced by a new package of measures that balances the relative risk of
disease spread and the need of businesses for a simpler system that takes account of the seasonal nature
of livestock production. The key elements of this new approach should comprise: rapid adoption of
electronic reporting of animal movements , introduction of a single, distance-limited CPH designation
(replacing Sole Occupancy Authorities and Cattle Tracing Scheme Links) that will allow farm-to-farm
movement of animals without record keeping, and free movement of animals between individual farms
without triggering a six-day standstill. Approved separation facilities within a CPH to hold bought-in animals
without a standstill on the rest of the holding should also be allowed, thereby allowing producers to make
maximum use of limited market opportunities.

26. In CHAPTER 9, we focus on regulatory issues specific to the horticulture and arable sectors. The EU
Fruit and Vegetable Scheme and its application in England have been dysfunctional. The recent issuance of
guidance will hopefully usher in a new era of co-operation between industry and the Government. The
review of compliance should be swiftly executed to bring much-needed clarity that benefits all those
involved in the scheme and its reputation.

27. The pesticides regulatory regime must be improved. In the short term, there should be increased
support for specific off-label approvals and minor uses. In the longer term, the regulatory framework for
pesticides must be risk-based, and Government should push for further harmonisation at a European level,
to give growers access to the most effective pesticides. Finally, the Government must act immediately to
amend the Misuse of Drugs Act so that industrial hemp growers stop being subject to a dual licensing
regime in blatant denial of the Government’s own better regulation principles.

28. Ministers asked us to consider Meat hygiene controls as an example of burdensome official
inspection, and we address this in CHAPTER 10. Consistently competent meat processors should be able to
source meat inspection services from accredited private-sector providers within a system managed by the
competent authority. The longer-term goal of a risk-based system requires change to EU rules; the
Government should take the lead in piloting innovative inspection processes and making recommendations
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to the European Commission. In the short term, changes that do not require changes to EU rules should be
introduced, including the greater use of ‘cold inspection’ in small processors with appropriate facilities. The
Government should make maximum use of derogations in EU law controlling TSEs and support
proportionate, risk-based changes, including the TSE roadmap, to these rules and implement changes
without delay once they are agreed.

29. In this chapter, we also identify ways to reduce regulatory burdens on the food-processing
industry. In comparison to farming, we received little evidence of such burdens. Nevertheless, in the light
of concerns expressed, we propose revisiting the interpretation of legislation relating to antibiotic failures
in milk and removing the Beef Labelling Scheme. Defra and the Food Standards Agency should engage
constructively with the current reviews on the sampling of veterinary residues and trichinella controls.
Earned recognition should be used to help reduce paperwork arising from food chain information
requirements and to reduce inspections of poultry and egg producers.

Conclusion

30. Taken together, we have about 215 recommendations that represent a challenging programme of
change. We recognise that this cannot be achieved overnight. But, from our discussions with Defra, its
agencies and delivery partners, with industry and with NGOs, we are confident that it is achievable. Our
thinking accords with the direction of travel that Defra and regulators are embarking on in order to
modernise public services and devolve power. We have also been impressed by the willingness of trade
associations, businesses and individuals to take on more responsibility.

31. So the question should not be ‘if Government should do this, but ‘by when?’. In many cases, we
offer recommendations on two timescales. We make short-term proposals on the current process (e.g. for
change over the next year or two). We often complement these with an alternative medium-term vision
that takes into account the difficulties and timescales involved in EU negotiations. These may take many
years to achieve, but unless they are pressed for now, they will remain forever.

32. The time is right to make change happen. The onus will be on Ministers to lead from the top.
During our work, we often heard that our recommendations would contravene EU law or would be difficult
to implement. From our perspective, this is over cautious and evasive. To really make progress, to set and
lead the agenda, you will need to break a few eggs. The attitude must be ‘can do, will do’, not ‘can’t, won't’.
Ministers asked us to be bold. With this report, we now offer them and all those others involved the same
advice.
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Chapter 2 Changing the way we work: from
bureaucracy to responsibility and
partnership

We direct the following outline recommendations both to Government (notably Defra family) and to the
farming and food-processing industries (notably trade associations).

Revisit and refine the regulation culture (paragraphs 2.06—09)

The starting point must be to ask whether there is a problem to address and then to identify alternatives
to regulation. We set out a series of critical questions that policy-makers, regulators, industry and others
must ask themselves at the outset. We endorse the Coalition Government’s approach to better
regulation, which sets the parameters for making a real difference.

Cultivate and celebrate partnership (paragraphs 2.10-20)

Trust and responsibility, a two-sided coin, is the basis of the strengthened partnership that we envisage
between Government and industry. Government and industry must share and own the problem, the
science, the desired outcome and the solution. Defra should use independent industry expertise to shape
the regulatory future. Government must strengthen its engagement with industry during the pre-
consultation phase of developing (or co-designing) legislation. This includes inviting industry to take a
leading role in drafting what would ideally be jointly owned guidance on implementation of regulation.
Industry and Government should co-operate to strengthen Government’s agricultural expertise.

Develop and demonstrate a new targeted and fairer approach to inspection and enforcement (paragraphs
2.21-28)

A risk-based approach to inspection is needed. To make this happen, it is critical to develop a system of
‘earned recognition’. We give more detail in Chapter 3. Notwithstanding the need for ‘small
Government’, the role of the competent authority is still key to ensuring effective enforcement. Penalties
must be proportionate. Enforcement agencies will need to impose stiff punishments for major
misdemeanours; these should be civil sanctions as well as criminal penalties, but a light touch for
breaches of process and minor non-compliance. Where Defra cannot do this because of EU rules, it
should lobby European institutions to change EU legislation.

Reduce and reform paperwork and process (paragraphs 2.29-43)

As part of continuous improvement and making it easier for businesses to operate, Government should:
make greater use of general licences; commit to maximum response times and fixed decision points; and
establish single sources of information. . We set out strategic recommendations for reducing paperwork
(and discuss them further in Chapter 5). Guidance documents should be as short as possible and, where
appropriate, provide a clear and succinct overview of how rules have changed. We need new principles
for collecting data that make efficient use of industry and Government time. We need to move from
paperwork to ‘digital by default’, and to make better use of, and more clearly signpost the Farming
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Theme of Business Link. To wrap up all these recommendations, Defra, its agencies and delivery partners
should, within six months, produce a plan for reducing process and paperwork in their various interfaces
with the farming and food-processing industries.

Explore and embrace tools to influence farmer behaviour (paragraphs 2.44-47)

Influencing behaviour, rather than mandating it through legislation, can be more successful. This can
involve working to encourage existing behaviour as well as changing it. It is important for Government
and trade associations to understand farmers better in order to influence behaviour, to agree outcomes,
and develop and implement ways of achieving change without recourse to regulation.

Engaging in Europe: more, earlier and in partnership (paragraphs 2.48-53)

The UK’s engagement in the EU should be greater, earlier and in partnership with industry. The Coalition
Government’s guiding principles for EU legislation are admirable, but could be developed further. The
Government should use the European Commission’s Communication on smart regulation to lead change.
Government should press the European institutions to place the ‘end-user’ (e.g. those directly affected
by regulation) at the centre of EU policy-making and regulation. The European Commission could
improve compliance by Member States and the end-users of regulation by working with industry to draft
guidance on implementing Community law. It could also encourage wider use of ‘compliance promotion
initiatives’. Finally, we make recommendations for improving inspections required by EU law.

Revisit and refine the regulation culture

Start by asking whether there is a problem to address — and then identify
alternatives to regulation

2.06  Once a problem has been identified, we recommend that Defra’s starting point — for addressing
wholly domestic problems and when negotiating in the European Union (EU) — should be non-regulatory
solutions.

2.07 We recommend that policy-makers, regulators, industry and others start by asking themselves a
series of questions:
e what’s the problem? Do we need to address it at all?
e what’s the desired outcome? How is existing action (including regulation) contributing to this
outcome?
e does Government need to do this? Can only Government do this?
e can we do this without regulation?
e if there is an unambiguous need for regulation:
0 how will it contribute to the desired outcome?
0 how do we keep it simple and clear, while keeping the focus on the outcome?
0 how do we avoid duplication in both legislation and subsequent enforcement?
0 and how do we keep the focus on outcome rather than process?
e s the private sector already doing something similar? If so, how can we use what they are doing
including as a risk assessment tool?
e if we need regulation, what is the most efficient and cost effective inspection regime possible that
achieves the desired outcome?
e what might be the unintended consequences of our proposal, and how might we avoid them?
e who is best placed to produce clear, succinct and simple guidance to help businesses comply?

12
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2.08 We recommend that trade associations continue to develop voluntary initiatives to address
agreed problems and meet desired outcomes, and facilitate take-up by their membership. We also
recommend that trade associations strengthen their ‘marketing’ of successful voluntary initiatives,
including to policy-makers in the European Commission and European Parliament.

Cultivate and celebrate partnership

Trust and responsibility: the basis of partnership

2.10 We endorse the view that regulators should trust business, but this trust must be matched by
industry taking responsibility. We recommend that industry should demonstrate this by trade
associations informing their membership that the consequences of partnership include accepting
punishment for breaches of trust. Just as we expect Government will respond to this report, we
recommend that key industry bodies publish their own responses, demonstrating how they propose to
take responsibility.

2.11 We recommend that such a response from industry bodies might include their views on the

proposals we direct towards them throughout this report?, as well as the following elements:

e engaging openly with Government on key tools such as Impact Assessments that are already in place:
the quality of Impact Assessments partly depends on industry providing detailed and accurate
information; they would be more powerful if they were an agreed document;

¢ engaging fully with Government and third-party assurance bodies to develop a workable system of
‘earned recognition’ (for which see paragraphs 3.12-33);

e trade associations should continue to help their members become involved with approaches such as
the Voluntary Initiatives on Pesticides and the Campaign for the Farmed Environment;

e trade associations and other industry bodies such as the Agricultural and Horticultural Development
Board (AHDB) should drive, own and fund training and continuous professional development (CPD)
for farmers, farm advisers and inspectors (e.g. agronomists, vets, Lantra), and that such training for
farmers be recognised through earned recognition;

e promoting a role for farmers in assessing outcomes, and the sharing of data with regulators and
industry representatives; and

e agreeing with the regulator what constitutes bad behaviour and how it should be addressed.

Sharing the problem and desired outcomes

2.12  We recommend that problem, outcome and solution should be routinely shared, discussed,
collectively considered and owned between Government and industry. This includes informing the UK
negotiating position in the EU.

Using independent industry expertise to shape the regulatory future

2.13  We recommend the establishment of a senior panel or board within Defra to have oversight of
better regulation matters. Periodic independent regulatory review should be a key principle for
Government.

% specifically in paragraphs 2.12, 2.14, 2.16, 2.17, 2.19, 2.20, 2.28, 2.34, 2.36, 2.45 (final bullet), 2.50, 3.10, 3.20, 3.24, 3.31, 4.07, 4.62, 4.69, 4.83,
5.09, 5.17, 6.15, 6.22, 6.30, 6.50, 6.61, 6.67, 8.14, 8.22, 8.41, 9.13, 9.14, 9.17, 9.18, 9.26, 9.39, 9.42, 9.46, 10.17, 10.20 and 10.29.
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2.14  We recommend that the group:

e should be a genuine ‘enquire and challenge’ panel if it is to hold Defra to account;

e include, as equal partners, up to three independent members, one of whom should chair the panel;

e include independent members who participate as individuals should have the breadth of experience
to contribute fully;

e monitor Defra’s adherence to better regulation principles and have a strategic overview of
regulations;

o steer Defra’s engagement on regulation issues with industry and act as a point of reference where
business feels that standards are not being met;

e review progress with implementing the recommendations of this report; and

e  be accountable to Ministers.

2.15 We recommend that the board should have a role in contributing to better regulation decisions
in relation to animal health and welfare.

Defra should engage with industry at the earliest stages of developing (and
possibly co-designing) legislation

2.16  Where a regulatory route has been agreed to address a problem, we recommend that the
framework should be designed by Government and industry in partnership to the greatest extent
possible.

2.17 We recommend that policy-makers always invite a working group of industry representatives
(both trade associations and farmers) to sense-check draft proposals in confidence and ‘instructions to
departmental lawyers’ before they are turned into legal text. We recommend that Ministers should not
approve formal consultation on any legislative proposal where industry has not been invited to
contribute in this way.

Defra should invite industry to play a leading role in drafting jointly owned
guidance on implementation of regulations

2.19 We recommend that:

o Defra and its regulators invite appropriate trade associations and farmers, where they have
appropriate capacity, to play a leading role in drafting guidance, consulting other interest groups as
appropriate;

e those involved in drafting jointly own that guidance with Government (assuming that Government is
happy to sign up to that guidance) and should help promote it with those needing to use it; and

e Defra, its regulators and trade associations trial guidance with ordinary farmers in advance to sort
out problems.

Strengthening Government’s agricultural expertise

2.20 We recommend that Defra recruit industry specialists. In the short term, we recommend a
programme of two-way secondments and training between Defra, its agencies and delivery partners, and
industry, e.g. trade associations. We recommend exchanges, induction programmes and farm visits by
Defra/agency staff. We endorse Environment Agency and Food Standards Agency efforts in encouraging
such interchange and recommend that the practice become more common within Defra, its agencies and
delivery partners.
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Develop and demonstrate a new targeted and fairer approach
to inspection and enforcement

A comprehensive risk-based approach to inspections must be the future

2.23  We recommend (see Chapter 3 for details):

e adoption of a system of earned recognition to inform and target inspections and that serves as an
incentive for good practice;

e that regulators provide a proper explanation of their inspection programme.

Making penalties proportionate

2.26  We recommend that the proportionality and type of penalties applied by enforcement bodies be
reviewed.

2.27 We recommend that regulators should have a greater range of penalties at their disposal;

specifically:

e  Where non-compliance is minor we recommend that regulators should be allowed to give warnings
and require faults to be put right.

e Where non-compliance is major we recommend that tough punishments are applied. We
recommend there should be a robust and transparent system for determining what non-compliances
count as ‘major’.

e We recommend that a good way of applying proportionate penalties would be to use civil sanctions,
a Macrory principle?, rather than criminal punishments (which should target the most serious cases).

2.28 We further recommend that:

e the UK seeks to renegotiate EU rules to incorporate the principle of proportionate penalties*; and

¢ industry endorse the approach of proportionate penalties — and apply peer and market pressure to
develop high standards.

Reduce and reform paperwork and process

Introducing general licences where possible

2.30 Toreduce burdens on the end-user, we recommend that Defra, its agencies and delivery partners