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GC100



Tony Monblat

Consumer and Competition Policy
Department of Business, Innovation and Skills
3rd Floor, Orchard 2

1 Victoria Street

Westminster

SW1H OET

Email: competition.private.actions@bis.gsi.gov.uk
24 July 2012
Dear Mr Monblat,

GC100 Response to the Department for Business, Innovation & Skills’ Consultation on Private
Actions in Competition Law: Options for Reform

Introduction

The GC100 welcomes the opportunity to respond to this consultation. As you may be aware, the
GC100 is the association for the general counsel and company secretaries of companies in the UK
FTSE 100. There are currently over 120 members of the group, representing some 80 companies.
Please note, as a matter of formality, that the views expressed in this letter do not necessarily
reflect those of each and every individual member of the GC100 or their employing companies.

The Consultation Paper covers a number of issues. The GC100 has concentrated on a number of
specific issues which are particularly relevant to its members. It has not, therefore, commented in
detail on a number of areas and has not sought to answer all of the questions.

The Competition Appeal Tribunal (CAT)

The GC100 supports the broad sweep of the proposals to give the CAT a more prominent role in
competition law enforcement and in hearing private actions. It considers that the CAT has been
effective at establishing itself as a specialist tribunal and relatively pragmatic in matters of
procedure and approach to hearings.

However, business is interested in the efficient and fair resolution of disputes. It is therefore
critical that an enlarged role for the CAT is backed by adequate resources to enable it to fulfil that
role effectively.

The GC100 would, therefore, answer yes to Questions 1-3.

SME and fast track

As explained below, the GC100 supports the idea that there may be room for the CAT to adjust its

procedure to assist the prosecution of certain types of claim, where this appears appropriate in all
the circumstances, and that the CAT could be encouraged to do so quite actively (making use of its
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already extensive existing case management powers). However, the GC100 does not support the
proposal for specific remedies for SMEs.

First, it does not see why any particular part of the economy should have access to a privileged
process. So far as possible, justice should be available on equal terms and it is fundamentally
inappropriate to define specific classes of preferred litigants.

Further, it is unclear to the GC100 that SMEs face the problems attributed to them by the
Consultation when seeking to bring private actions. SMEs have always had — and continue to have
— the right to complain to the competition authorities, which is cheaper than bringing a private
action. The competition authorities can also give directions for interim measures to be taken in
cases of urgency, which are usually effective immediately. The GC100 understands that many feel
that those authorities are slow to take up their cases. However, it seems better to address that
issue than to create another route. To the extent that SMEs feel that they have been the victim of
anti-competitive behaviour, but the facts are insufficiently clear-cut to allow them cheaply to
persuade the competition authorities that there needs to be action, it is wrong that they should be
able to impose substantial costs, including public costs, bringing an action on a privileged and
protected basis.

Moreover, the GC100 notes that there does not appear to be a single, standard definition of the
term “SMEs” in the UK — and that there is a huge range of different types of business that may fall
into that group, ranging from micro-businesses at one end to some really quite large and
sophisticated businesses at the other end. The GC100 is sceptical whether, in the context of the
proposed new rules, the term “SMEs” could be defined in a clear way that limits it to those smaller
businesses considered to be at a real disadvantage and which require additional help to bring
claims. In any event, the GC100 has not seen evidence that certain categories of business face
particular disadvantages under the current system.

To the extent that any particular litigant is disadvantaged, it is open to the CAT to adjust for that
through cost capping orders and using the flexibility that it has in its procedures to ensure that a
powerful defendant does not exploit that disadvantage so as to impede justice. If it is a matter of
injunctive relief, such orders can be made on the merits, with the CAT exercising its discretion as
necessary, without the need for prescribed rules to favour SMEs. Similarly, the decision whether
to dispense with the usual requirement for a cross-undertaking in damages should be determined
on a case-by-case basis, pursuant to the CAT’s exercise of the discretion it already has.

The GC100 is also opposed to the idea of a fast track process offered on a default basis (even if not
of right) to a given class of claimants (whether SME or others). It has no objection to a fast track
process being available in principle. Indeed, in keeping with its wish to see the efficient and low
cost resolution of litigation, the GC100 would actively support the CAT in using creative
procedures including fast track methodologies in appropriate cases.

However, some competition cases can be extremely complex technically with difficult economic or
behavioural evidence. This is not correlated with the size of the claimant. Those cases can have
important precedent or other effects, including on the business model of the defendant. It is
inappropriate for issues of such importance — which require proper consideration — to be decided
on a fast track basis.

The GC100 appreciates that allocation to a fast track would be a decision for the CAT and not

GC100 Group
The Association of General Counsel and Company Secretaries of the FTSE 100
The GC100 Group is an unincorporated members’ association administered by the Practical Law Company Limited

Secretary: Mary Mullally » 19 Hatfields, London SE1 8DJ » T +44 (0)20 7202 1245 » F +44 (0)20 7202 1211 » E mary.mullally@practicallaw.com



available as of right. However, it is concerned that, in practice, such an arrangement would tend
to become a norm or a default. It believes that there would be a far better and more just outcome
by encouraging the CAT to exercise greater discretion as suggested under Alternative Options in
paragraph 4.34 of the Consultation Paper to reflect the needs of each case.

The GC100 therefore considers that a SME fast track should not be introduced, but that the CAT
should continue to maintain its discretion and extensive case management powers to manage
claims on a case-by-case basis.

If the government nevertheless considers that it is necessary to introduce a fast track process for a
particular class of claimants (however defined), the GC100 proposes that it be reserved for smaller
enterprises, as many ‘medium-sized’ enterprises are quite substantial in size. It should also be
subject to a superiority test, as suggested in the class action area, such that the fast track should
only be available where the CAT considers that it is clearly superior to deciding the case under
normal principles, in the interests of justice, having taken account of what the CAT can achieve
through the flexible use of its own procedures. There should also be a prima facie assessment of
merits before permitting any such SME based application to proceed, to control the risk of abuse.
Care should also be taken to ensure that larger companies are not able to use smaller ones to
“front’ claims in order to benefit from a fast track route.

There should also be an internal appeal procedure, perhaps to the President of the CAT, of any
such decision, given its potential impact on defendants.

Moreover, the right balance should be maintained as regards risks. The GC100 would be very
concerned if the discretion proposed in relation to fast track proceedings led to a regular decision
to dispense with the requirement of a cross-undertaking in damages or to impose cost caps. The
cross-undertaking and ‘loser pays’ principle are fundamental planks of the English court system to
prevent abuse and the bringing of unmeritorious claims. The CAT already has discretion to vary
these principles in the cases it deals with; it is unnecessary to change these principles in respect of
any category of claimants, SME or otherwise. To the extent any changes are introduced, however,
they should be limited to cases in which their application is particularly appropriate.

The GC100’s answers to questions 4-6, therefore, are that these issues should be addressed
through good and flexible case management techniques by the CAT adapted to the case in hand.

Presumptions on damages
The GC100 is fundamentally opposed to any presumption of damages.

Such an approach undermines the fundamental principle of English law that the claimant bears the
burden of proving their loss. It also ignores the fact that disclosure in English litigation (including in
actions before the CAT) gives claimants access to relevant documentary evidence held by
defendants as to the uplift they might achieve that would assist in calculating loss, and ignores the
pragmatic approach the courts have indicated they will take in determining loss (see e.g. Devenish
Nutrition Ltd v Sanofi-Aventis SA [2007] EWHC 2394 (Ch) and [2008] EWCA Civ 1086). There is no
justification for departing from this fundamental principle in the context of competition damages
actions.

Moreover, there appears to be no evidence why 20% (or any other figure) would be the correct
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presumption. The very absence of any evidence demonstrates the arbitrary (and therefore
dangerous and unfair) nature of such an approach. The statement that 20% is at the lower end of
the range that some economists have estimated can be raised by a cartel, is no basis for such a
radical step.

Moreover, it is fundamentally incorrect to say that the current system imposes a presumption that
a cartel has caused no loss. There is no presumption that a breach of contract or an act of
negligence has caused no loss. Rather the principle has always been that the claimant bears the
burden of proving what that loss is. If liability is established, the CAT will likely be sympathetic to
the effect that there is some loss, in principle; but that should not relieve the claimant from
proving what it is.

The passing on defence is an inherent part of this process. English civil law works on the basis of
compensation for loss suffered by the claimant, not punishment of the defendant. The prevailing
view arising from cases to date is that, as a matter of law (see e.g. Devenish [2008] EWCA Civ 1086
per Longmore LJ at para 147 and the remarks of the Chancellor in Emerald Supplies Ltd and Anor v
British Airways plc [2009] EWHC 741 (Ch)), the passing on defence is available. It would be wholly
wrong in policy terms to undermine the whole basis of English civil law by changing this principle.
English law should be allowed to develop in accordance with normal legal principles.

The GC100 would answer no to questions 7 and 8.
Collective Actions

The GC100 is deeply concerned as to the possible consequences of the extension of collective
action processes, many of its members having been fully exposed to abuses of similar systems in
the US. The ability of the claimant bar to exploit such systems for their own benefit is formidable,
and controls to restrict abuse are not going to be fully effective. Moreover, the GC100 questions
the conclusions the Consultation Paper draws from the Replica Football Shirts case. What was
clear from that case was that, even where a good settlement was reached, consumers were not
interested in obtaining compensation when the value to them of that compensation was relatively
small. The GC100 is troubled by the absence of any evidence that, in other such claims involving
widely-spread but relatively low-value losses, there is any genuine consumer need or interest in
compensation. Any change allowing damage to society by these infringements to be pursued by
representatives or agencies needs to be balanced against the risk of abuse by a profit-seeking
claimant bar or representatives/agencies who are financially motivated.

In principle, the GC100 does not see philosophically why, if collective actions were available in
follow-on actions, they should not also be available in stand-alone actions. Its issue is with the
type of such collective actions.

The GC100 opposes the proposal for an opt-out collective action. This fundamentally distorts the
position and is open to systematic abuse, in the context of the litigation funding structures that are
available, by the claimant bar. This can easily lead to the CAT’s procedures being abused to the
unfair detriment of defendants.

Moreover, any collective action, of whatever kind, needs to be controlled by a representative
claimant, or organisation, that is not operating for private profit but in the wider public interest. A
mechanism would therefore need to be in place to scrutinise and rule out plainly profit-driven
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claims by, for example, the claimant bar, litigation funders or specially created lobby groups.
Restricting claimant representatives to a limited collection of bodies (such as those bodies
currently able to bring super-complaints) could serve to limit the bringing of profit-driven claims,
as could a requirement to disclose the class or representative’s funding arrangements. Collective
actions should also be subject to strong procedural controls, including enhanced controls on
defining the ‘class’, a superiority test and a prima facie test to rule out plainly unmeritorious
claims. While the GC100 does not object in principle to litigation funding, a critical consideration is
that conduct of the litigation must be driven by those who have suffered loss, and not the financial
aspirations of litigation funders or the claimant bar.

Moreover, if a collective action process is implemented, there should be some process to prevent
claims being run where the individual loss is very small or impossible to calculate. There is no
social utility in compensation based claims being run in such circumstances; those situations are
rightly resolved by the agencies imposing fines in the public interest, rather than by the claimant
bar making profits when claimants have suffered no material loss.

Equally, opt-out class actions should only be available to businesses in exceptional circumstances.
In the usual course, a process equivalent to a group litigation order (GLO) would meet businesses’
legitimate concerns and maintain an appropriate balance between all sectors of the economy,
without allowing for abuse by the claimant bar. It should be necessary to have particularly strong
evidence to justify the need for opt-out class actions for businesses, and to explain why a process
equivalent to the GLO structure would not be sufficient to maintain an appropriate balance
between the interests of entities at different levels of the distribution channel.

The GC100 would answer yes to questions 11-13. As to question 14, opt-out collective actions
should not be permitted.

Consistent with its concerns as to the potential for abuse, the GC100 would answer as follows to
the following questions:

15. Effective safeguards should be put in place at the certification stage, including an acceptable
‘claimant representative’ test with possible disclosure of the funding arrangements, as well as
enhanced controls on defining the ‘class’, a superiority test and a prima facie test as noted above.

16. Treble damages should continue to be prohibited; and punitive and exemplary damages should
continue to be available only in extreme cases (where the CAT already has discretion to award
them: see the recent judgment in Cardiff Bus [2012] CAT 19) — they fundamentally undermine the
compensatory nature of English civil litigation. Punishment and related policy issues are the
responsibility of the competition authorities.

17 and 18. The ‘loser pays’ rule should be maintained for collective actions. Collective actions
diversify and reduce costs risk. The rule is an important part of ensuring a fair balance between
litigants and controlling abuse. The CAT has the power to adjust the impact of costs rules in
appropriate cases.

19. Contingency fees should clearly be prohibited in collective action cases. Even the Jackson
Report shied away from the explosive cocktail of class actions and contingency fees — two of the
drivers of serious abuse in the USA.
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As to questions 20 and 21, the GC100 is fundamentally opposed to the payment of unclaimed
damages to any single specified body (or any related cy prés doctrine). Consistent with its view
that the purpose of civil action is purely compensation, any surplus should be returned to the
defendant. It would be demonstrative of the fundamental failure of a collective actions system
(and particularly of an opt-out system) that claimants are not seeking to claim damages that they
had been awarded: such compensation is precisely the purpose of a collective actions system,
punishment being the domain of public enforcement by the competition agencies. Moreover, in
circumstances where a penalty has been imposed by the regulator, it is fundamentally unfair that
there should be a further, or alternative, penalty imposed by the failure to repay to a company
damages that are not needed to provide compensation.

As to questions 22 and 23, the right to bring actions should not be granted to the competition
authority. It should be available both to private bodies, but only to suitable not for profit
organisations, and to other appropriate public bodies as detailed above.

ADR

The GC100 agrees that ADR in private actions should be encouraged but should not be mandatory.
Adoption of a pre-action protocol similar to that applicable to High Court proceedings would
address this issue.

The GC100 would, therefore, answer yes to question 24.
Agency Redress

The GC100 is fundamentally opposed to the competition agencies being able to require redress by
any route. It fundamentally confuses the public enforcement role of the agency with the private
compensation function. The agencies have neither the skills nor the processes to fulfil such a role.
There is an inherent risk of the public/policy role being confused with the compensation role: the
risk of the agency ‘trading’ between the two is unacceptable and would undermine confidence in
the whole system.

Similarly, the competition agencies should not take account of redress offered by companies when
determining the level of fines to impose in the context of their public enforcement role.

The GC100 would answer no to questions 29 and 30.
Protection of whistle-blowers

The GC100 believes that the desire to encourage private actions must be balanced effectively with
the need to protect the public enforcement regime, and in particular companies blowing the
whistle on cartel behaviour. Immunity and leniency applications are central to the competition
agencies’ detection and effective investigation of competition law infringements, without which
many cartels may never come to light. The GC100 therefore considers it essential that immunity/
leniency applications (i.e. documents prepared for the purposes of seeking immunity or leniency)
should be protected from disclosure in private actions. This would strike the right balance
between encouraging companies to report cartel behaviour and ensuring the availability of redress
through private actions in the courts or the CAT.
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Other matters

The Consultation Paper seems to be based on the actions of the OFT (or its successor). It is
suggested that particular care needs to be taken to ensure that all regulators are treated equally
and where concurrent powers are available there is no duplication or inconsistent use of those
powers.

The Consultation also omits to address fundamental issues concerning matters such as the
limitation periods that would apply to actions brought in the CAT or transferred to the CAT —
currently the limitation periods in the CAT and High Court differ significantly, potentially creating
significant uncertainty for both claimants and defendants.

Yours faithfully

Mary Mullally
Secretary, GC100
0207 202 1245
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Greenwich Housing Rights



Dear Sirs,
Please accept the responses below to questions 20 and 21 of the above consultation:

Q20 What are the relative merits of paying any unclaimed sums to a single specified body,
when compared to the other options for distributing unclaimed sums.

A single destination for unclaimed sums to a designated body would be of great benefit as:

e It would avoid the need for a periodic or repeated decision-making process to
determine the recipient body. Such a process would be labour intensive and could
place a drain on the resources intended for the recipient organisation(s).

e Acharity or similar organisation could be designated with the intention of using the
sums to increase access to justice or promote the cause of those affected by anti-
competitive behaviour.

e It would be clear to anti-competitive companies that they would have to pay out the
full amount of damages awards and that those awards could be used to increase
awareness of anti-competitive behaviour or champion the rights of those affected
by anti-competitive behaviour or other injustices.

e It would avoid the administrative complexity of an alternative system of allocating
the sums to different bodies, making best use of the sums available.

Q21 If unclaimed sums were to be paid to a single specified body, in your view would the
Access to Justice Foundation be the most appropriate recipient, or would another body be
more suitable?

The Access to Justice (AJF) Foundation is the most appropriate recipient as:

e AJFis anindependent charity and trusted national grant maker which acts in the
public interest to improve access to justice. AJF has experience of receiving similar
funds and distributing them through their grant making activities.

e AJF supports access to justice, which is a core purpose of the reforms, so it makes
sense that the damages should be channelled to an organisation that will increase
access to justice and help to promote the rights of those affected by anti-
competitive behaviour and other forms of injustice.

e Reductions in funding for free legal advice are already severely hampering the ability
of existing agencies to provide accessible services.

e AJF supports the free advice sector, which has developed to meet the needs of those
who face barriers to legal advice and the justice system because of poverty, social
exclusion or lack of education.



e Receipt and distribution of the sums matches AJF’s purpose to support free legal
assistance and to support access to justice.

Yours Sincerely,

Chris Minnoch

Manager

Greenwich Housing Rights

Tel: 020 8855 7368 (not for public use)
Fax: 020 8317 2316

www.grhr.co.uk


http://www.grhr.co.uk/
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Guy Beringer



Dear Sir

| refer to Question 21 of the consultation paper and confirm my strong belief
that the Access to Justice Foundation would be an ideal recipient of any funds
which might become available.

Regards
Guy Beringer
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Hackney Community Law
Centre



Hackney Community Law Centre

Response to Private Actions in competition law: a consultation on options for
reform

Q.1 Should Section 16 of the Enterprise Act be amended to enable the courts to transfer
competition law cases to the CAT?

Yes

Q.2 Should the Competition Act be amended to allow the CAT to hear stand-alone as
well as follow-on cases?

Yes
Q.3 Should the CAT be allowed to grant injunctions? Yes

Q.4 Do you believe a fast track route in the CAT would help enable SMEs to tackle anti-
competitive behaviour? Yes

Q.5 How appropriate are the design elements proposed, in particular cost thresholds,
damage capping and the emphasis on injunctive relief? n/a

Q.6 Should anything else be done to enable SMEs to bring competition cases to court?

Q.7 Should a rebuttable presumption of loss be introduced into cartel cases? What
would be the most appropriate figure to use for the presumption?

Q.8 Is there a case for directly addressing the passing-on defence in legislation? If so,
what outcome is desired and how, precisely, should this best be done?

Q.9 The Government seeks your views on how well the current collective action regime
is working and whether it should be extended and strengthened.

Q.10 The Government seeks your views on whether the proposed policy objectives for
extending collective actions, taking into account redress, deterrence and the need for a
balanced system, are correct.

Q.11 Should the right to bring collective actions for breaches of competition law be
granted equally to businesses and consumers?



Q.12 Should any restrictions be introduced to prevent such cases being used as a
vehicle for anti-competitive information sharing?

Q.13 Should collective actions be allowed in stand-alone as well as in follow-on cases?
Q.14 The Government seeks your views on the relative merits of permitting opt-out
collective actions, at the discretion of the CAT, when compared to the other options for
collective actions.

Q.15 What are your views on the proposed list of issues to be addressed at certification?

Q.16 Should treble or other punitive damages continue to be prohibited in collective
actions?

Q.17 Should the loser-pays rule be maintained for collective actions?

Q.18 Are there are circumstances in which it should be departed from, either (a) in the
interests of access to justice or (b) where the costs of the claimant could be more
appropriately met from the damages fund?

Q.19 Should contingency fees continue to be prohibited in collective action cases?

Q.20 What are the relative merits of paying any unclaimed sums to a single specified
body, when compared to the other options for distributing unclaimed sums.

HCLC views the merits of paying unclaimed sums to a single specified body as
significant.
A single destination that is set out in statute would be beneficial because:

*

The problem of trying to find a suitable recipient for each case is avoided, as well as
the associated lobbying of judges and potential satellite litigation which would detract
from both the sentiment and practical application of collective actions.

*

The named charity would receive funds in the public interest and would retain its
independence having not been involved in the litigation.

* A full deterrent effect against anti-competitive companies is achieved as companies
practising such behaviour will need to compensate the total amount of harm the court
decided was suffered by individuals from their anti-competitive action, regardless of the
number of individuals who came forward to collect their damages.

* There would be legal certainty for all parties and the court, before and during
2



litigation.

* The system is administratively simple, which would save time and cost for the
parties and the court, maximising the funds available from such actions.

NKLC views the disadvantages of the other possible options as being:

Cy-pres
* There would be difficulties in identifying who is the appropriate cy-prés beneficiary.
* Of the two maijor options for cy-pres, the "price roll-back" might well not benefit the

previous customers harmed. Also, this might give the (anti-competitive) company an
advantage over its competitors.

* The second major option to pay the residue funds to an organisation, usually a
charity, considered the next best beneficiary to the harmed individuals involves the need
to decide who the most appropriate recipient is. This may again place undue demands
on the time and funding available.

* As mentioned previously, it has been witnessed in other jurisdictions that class-
action judges are routinely lobbied by charities seeking the money, a problem reported
by the Civil Justice Council in their report on collective proceedings (page 181).
Furthermore, lawyers seek to suggest their personally favoured charities, which would
lead to inconsistent outcomes and irrelevant favouring of particular charitable causes.

Escheat to the Treasury

* This option could be viewed as a form of taxation, or a civil fine, which bears little
relevance to the individuals who have been harmed.

Reversion to the defendant

* The guilty party benefits from an unjust windfall.



*

Reversion creates an incentive for the company to minimize awareness of the award
and the number of customers claiming.

Q.21 If unclaimed sums were to be paid to a single specified body, in your view would
the Access to Justice Foundation be the most appropriate recipient, or would another
body be more suitable?

HCLC views the Access to Justice Foundation as the most appropriate recipient for two
main reasons:

1. Support for access to justice

* The purpose at the heart of collective actions is to enable access to justice for
individuals who would otherwise not have it, in this case from illegal anti-competitive of
companies. Therefore it is logical that residue damages be used to support further
access to justice for the public.

*

Reductions in funding for legal assistance are having a severe impact on the
availability of free legal help and therefore access to justice at all levels.

* The advice sector and pro bono sector have an increasingly vital role in providing
free legal assistance to those who cannot afford it.

* The sector's work is targeted at those not currently empowered by the law whether
through poverty, social exclusion, or lack of education.

*

Improved access to justice will in turn benefit many other charities, whether because
the beneficiaries of the charity receive legal help, or because the charities themselves
directly receive free legal assistance.

2. The Foundation is a trusted national grant maker
* The Access to Justice Foundation is an independent charity, acting in the public

interest to improve access to justice.

* The Foundation's purpose is to receive and distribute additional funds to support free
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legal assistance and to support access to justice generally. To this end it acts on behalf
of the sector to raise money and then make grants to legal help organisations across
England & Wales.

* The Foundation has a trusted role in the advice sector and legal profession, who
worked together to establish the charity.

* As a national grant maker the Foundation is able to support the whole advice and
pro bono sector in providing free legal help.

* The Foundation works with the regional network of Legal Support Trusts (which
includes us, the London Legal Support Trust) across England & Wales, and with national
organisations, in order to strategically provide funding at all levels.

* As the recipient of pro bono costs under the Legal Services Act 2007, the
Foundation has experience with receiving funds from litigation and has the necessary
expertise when legal issues arise as well as dealing with inherently unpredictable
sources of income.

*

The Foundation was recommended as a suitable body to receive residue funds from
collective actions by the Jackson Review of Civil Litigation Costs, the Civil Justice
Council and the HMT Financial Services Rules Committee.

Q.22 Do you agree that the ability to bring opt-out collective actions for breaches of
competition law should be granted to private bodies, rather than granting it solely to the
competition authority?

Q.23 If the ability to bring collective actions were granted to private bodies, do you agree
that it should be restricted only to those who have suffered harm and genuinely
representative bodies, or would there be merit in also allowing legal firms and/or third
party funders to bring cases?

Q.24 Do you agree that ADR in competition private actions should be strongly
encouraged but not made mandatory?



Q.25 Should a pre-action protocol be introduced for (a) the proposed new fast track
regime, (b) collective actions and/or (c) all cases in the CAT?

Q.26 Should the CAT rules governing formal settlement offers be amended?

Q.27 The Government would be interested to hear of whether, should the reforms in this
consultation be carried out, your organisation would intend to establish any initiatives
that might facilitate the provision of ADR for disputes relating to competition law.

Q.28 Do you agree that, should a right to bring opt-out collective actions for breaches of
competition law to be introduced, there would be no need to make separate provisions
for collective settlement in the field of competition law?

Q.29 Should the competition authorities be given a power to order a company found
guilty of an infringement of competition law to implement a redress scheme, or to certify
such a voluntary redress scheme?

Q.30 Should the extent to which a company has made redress be taken into account by
the competition authorities when determining what level of fine to impose?

Q.31 The Government seeks your views on whether and how an extended role for
private actions would positively complement current public enforcement.

Q.32 Do you agree that some leniency documents should be protected from disclosure,
and if so what sort of documents do you believe should be protected?

Q.33 Do you agree that whistleblowers should be protected from joint and several
liability, and to what degree, if at all, do you think this should be extended to other
leniency recipients?

Q.34 The Government seeks your views on whether there are measures, other than
protecting leniency documents or removing joint and several liability, where action
should be taken to protect the public enforcement regime.

Sean Canning

23 July 2012
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Hausfeld & Co LLP is a leading litigation practice, based in the City of London. We have a broad
range of commercial litigation expertise, with particular experience in consumer and competition
and antitrust (particularly follow-on damages claims). We currently act for hundreds of business
claimants and individuals located throughout Europe and around the world who have incurred
financial losses in relation to cartels operating across a range of industries. Among those
represented by us are over 40 oil companies in the Marine Hose case’, hundreds of shippers in the
Air Cargo case’, major European rail companies in the Carbon Graphite case® and the bulk of the
EU’s candle manufacturing industry in the Paraffin Wax case”.

A number of the cases we are pursuing on behalf of our clients are currently in the High Court and
Competition Appeal Tribunal (“CAT”) or in confidential settlement. With respect to consumers, we
are regularly instructed to advise on various consumer actions. In particular, we assisted Consumer
Focus in its action against the energy provider Npower which resulted in a £63m settlement, with
online refunds paid to individual consumers in a similar way to the UK air passengers in the
BA/Virgin air passenger ticket surcharge case further extrapolated below. Among our competition
follow-on group claimants are numerous small to medium enterprises (“SMEs”). We are very familiar
with the sensitivities, legal and funding needs of SMEs.

Our particular expertise and commitment in acting for claimants, and long involvement both at the
policy and legal practice levels of the design and practical application of various group action
procedures both in England and abroad, has given us invaluable experience into the comparative

' Waha Oil Company v Dunlop Oil & Marine Ltd (HC-09-C02388), Waha Oil Company v Bridgestone Industrial
Ltd & Ors (HC-10-C04218).

% Emerald Supplies Limited and Others v British Airways Plc (HC-08-C02648).

® Deutsche Bahn AG & Others v Morgan Crucible Company Plc and Others (CAT 1173/5/7/10).

* Sintesi e Ricerca S.p.A & Others v Royal Dutch Shell plc & Others (HC-09-C02672), Carberry Candles Limited &
Others v Royal Dutch Shell plc & Others (HC-11-C03407).
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efficacy of existing collective action procedures. We welcome the proposals in this consultation, and
will continue through our casework and observations to support consumers and small medium
enterprises to access affordable and effective collective redress mechanisms.

Q.1: Should Section 16 of the Enterprise Act be amended to enable the courts to transfer

competition law cases to the CAT?

1. Yes; however, this needs to go hand-in-hand with other amendments.

2. Section 16 of the Enterprise Act 2002 makes provision for regulations to be brought into force
to enable the transfer of any competition issue in the High Court to the CAT. At present this
has not yet been brought into force. However, parties may apply for a follow-on claim in the
CAT to be transferred to the High Court pursuant to s47 of the Competition Act. It is
anomalous that the CAT should currently have jurisdiction to hear follow-on actions, which
may but do not necessarily raise issues calling for the expertise of the CAT’s lay membership,
but should not have the ability to receive substantive competition law issues from the High

Court for determination.

3. In our experience, we find that some cases have to be issued in different courts because of
limitation issues. However, there are other reasons why it is advantageous for claimants to
issue proceedings in the High Court as opposed to the CAT (e.g. a wider pool of potential
defendants to sue, not confined to the four corners of the Commission Decision etc.). Whilst
we agree in theory that it should be possible to transfer cases from the High Court to the CAT,
as this would enable the High Court to take advantage of the CAT's expertise in appropriate
cases, we believe that in order for this process to be utilised by litigation parties these
inconsistencies would need to be addressed. Consideration would also need to be given to

whether a case outside of the CAT’s limitation period could be transferred to the CAT.

4, Even if section 16 were to be “activated”, there would be no obligation on a High Court judge
seized of a case to transfer the competition law issue(s) to the CAT, but if the judge felt that
there was a benefit to the CAT deciding it, then that option would be open. We agree that the

transfer should be discretionary and ideally upon the consent of the parties.

5. Generally, any amendment to s 16, and 16 (3) may also require further changes to the Civil
Procedure Rules (the “CPR”) to ensure consistency. New procedures will presumably need to
be drafted which set out the procedures associated with a transfer of a competition case to

the CAT as contemplated by s16(3) of the Enterprise Act.
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Q.2: Should the Competition Act be amended to allow the CAT to hear stand-alone as well

as follow-on cases?

6. Yes. We agree in principle that the CAT should be allowed to hear stand-alone as well as
follow-on cases. As stated above, it is anomalous that the CAT should currently have
jurisdiction to hear follow-on actions, which may but do not necessarily raise issues calling for
the expertise of the CAT’s lay membership, but do not have the ability to hear stand-alone

actions whether transferred from the High Court or commenced in the CAT.

7. We do, however, believe that further consideration needs to be given to this matter. As the
consultation document recognises competition may be only one of the issues raised as part of
a stand-alone case. Consideration, therefore, needs to be given to the scope of the CAT’s

jurisdiction.

8. In our view, it would be inefficient and would potentially limit the use of the CAT as a forum
for stand-alone actions if a claimant (or defendant by way of a counterclaim) was unable to
plead causes of action which were not related to competition law. One practical solution
might therefore be for stand-alone cases to be reserved, in terms of chairmanship, to
Chancery Division judges’ (all of whom are Chairmen of the CAT), sitting as usual with two

wing members.
Q.3: Should the CAT be allowed to grant injunctions?

9. Yes. We agree that if the CAT is to be given a stand-alone jurisdiction, it should be able to

entertain applications for injunctive relief.

10.  As the consultation document recognises (para 4.2) claimants are frequently less interested in
damages than in getting the anticompetitive behaviour to stop. If the CAT is to be properly
used as a specialist Tribunal we think that naming the CAT a Superior Court of Record which
would allow it to grant injunctions is a necessary condition. This would ordinarily include the
power to injunct a defendant in such a proceeding against contract termination where this is

found to be anti-competitive.

Q.4: Do you believe a fast track route in the CAT would help enable SMEs to tackle anti-

competitive behaviour?

* If Commercial Court judges were to be similarly designated, they too could sit as chairman of stand-alone
cases.
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16.

It is by no means certain that a fast track would enable SMEs to tackle anti-competitive

behaviour.

We agree that SMEs may currently be dissuaded from using the courts to seek redress for
breaches of competition law that cause them loss. At Hausfeld we have developed a unique
funding arrangement (combination of CFA and ATE insurance) which enables companies to
pursue follow-on damages claims at no financial risk to themselves. However, we do not think
that this would be possible in stand-alone cases where liability as well as quantum has to be
established. Stand-alone cases increase the risk exposure for ATE insurers and lawyers alike.
Without ATE insurance, the potential cost exposure is often too large for SMEs to bear.
Further, lawyers might be unwilling to undertake cases on a CFA where liability has to be

proven as well.

Although cost capping goes some way to alleviating this problem, in our experience it would
be very difficult to prepare and bring any competition case to court for less than £25,000. As

such there may be reluctance for lawyers to take on fast track competition cases.

It might be possible to have fast track cases where damages was not a remedy requested
(injunctive relief), or if the parties agreed that the overcharge was 20% in a follow-on action;
however, even if there were a rebuttable presumption of 20%, if one of the parties challenged
the presumption, the costs involved would probably take the case outside of the scope of the

fast track.

In addition to the financial risk for an SME in bringing a competition claim there is also the
issue of resources. Proving loss often requires a substantial amount of data which in turn
often requires a lot of man hours searching for invoices, purchases orders etc. SMEs often do

not have the human resources necessary to engage in this process of data mining.

Rather than seeking to impose a "one size fits all" fast track with pre-determined rigid cost
caps, we would suggest that it is likely to be much better to give the CAT flexibility to apply the
approach best suited to the case at hand. Practice Directions or a Guide to Proceedings could
give claimants a degree of reassurance as to what they can expect, perhaps by reference to
case studies, without imposing an unhelpful straitjacket that would either have to set the cost

cap too high for some cases or, more likely, far too low for others.
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Q.5: How appropriate are the design elements proposed, in particular cost thresholds,

damage capping and the emphasis on injunctive relief?

We agree with the proposals set out in the consultation paper (the “CP”); having said that, we
suggest that they should not be codified, but remain flexible, to accommodate variances that

will surely arise once these proposals are tested.

Cost capping is vital for SMEs in a fast track procedure, and generally the £25,000 limit
proposed in the CP is a workable figure in current times for cases claiming damages for anti-

competitive conduct.

We suggest, however, from our experience in running consumer cases, that for individual
consumer claims, this level of cost cap may still present an obstacle. We suggest that if the
proposals are to also incentivise consumers with genuine claims to use the process there
should either be no order on costs (so that both sides always pay their own costs), or that any

adverse costs order should be capped to the amount the claimants has claimed in damages.

In terms of the point previously made on flexibility, we suggest that there should be no
absolute limit on the amount of damages which can be claimed in the fast track procedure. If,
however, a cap is desirable, we would support the proposed £25,000 limit per claimants as
appropriate. Claims above that amount may be best referable to the High Court unless there

are special circumstances or points of law which may be more appropriately heard in the CAT.

We agree also with the availability of injunctive relief as being the most significant form of
relief sought for SMEs, and that the CAT is the best forum to grant this on an interim basis
before the claim has been developed. There could however be a serious issue with respect to
any automatic cross undertakings in damages. This could have the reverse effect of dissuading

SMEs to apply for injunctions.

Q.6: Should anything else be done to enable SMEs to bring competition cases to court?

Yes, we find that the current rules discriminate against claimants in a competition case and we
would propose that they be amended to allow a claim to be filed by way of notice. This would
be followed by disclosure by the defendants of the confidential version of the Decision etc
plus an agreement between the parties on the exchange of data for the purpose of economic

analysis.

We find that SME claimants are often discouraged from bringing a claim due to potential
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25.
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29.

repercussions by recalcitrant cartelists. As such, we think that provision should be made in the

regulatory decision for any retaliatory conduct to be punished by increased fines.

We suggest that there should be clearer rules on limitation, either forcing defendants to agree
whether appeals are substantive or for the court to rule on this issue in order to avoid time

wasted debating this point.

Where claimants or defendants do not possess the data to substantiate the entire claim,
which in the claimants’ case is often due to the inherent asymmetry of information between
the parties, the court should endorse the claimants’ estimates. This would ensure that
defendants do not exploit the fact they have destroyed or not retained all of the evidence.
We would also suggest that the court secure an undertaking from the defendant(s) that

evidence has not been destroyed or retained.

As stated in the response to Q. 29, we would suggest that a portion of fines be carved out for
follow-on action claims so that defendants do not become insolvent or put assets out of

reach.

Q.7: Should a rebuttable presumption of loss be introduced into cartel cases? What would

be the most appropriate figure to use for the presumption?

Yes. We believe there should be a rebuttable presumption of loss but that this should be
available to direct purchasers only. This would make it easier for those most likely to have
suffered from the cartel to obtain redress. It would also simplify matters: extending the
presumption to indirect purchasers would have overcomplicated matters given they are
further removed from the initial overcharge and proving causation and quantification of loss
becomes ever more difficult the further down the supply chain they are. Such indirect
purchasers would still be able to bring a claim against direct purchasers if they could show
that the overcharge, or part of the overcharge, was passed on to them. Any legislation would

need to be drafted so as to provide for this possibility.

In terms of the level of loss that is to be presumed, we refer to the study carried out for the
European Commission by Oxera “Quantifying antitrust damages: Towards non-binding
guidance for courts” and to a paper by Connor and Lande “Cartel overcharges and optimal
cartel fines”. Oxera found that the median overcharge was 18% of the cartel price - not far

from the 20% found by Connor and Lande.

We, therefore, recommend that a figure of 20% be used as a rebuttable presumption for
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34.

direct purchasers.

Q.8: Is there a case for directly addressing the passing-on defence in legislation? If so, what

outcome is desired and how, precisely, should this best be done?

Yes. Although a number of judgments have addressed the issue of pass-on, we believe that it

makes sense for this to be put on a statutory footing.
In Devenish Nutrition Ltd v Sanofi-Aventis SA® Tuckey U said at para 151:

“...Devenish is claiming the overcharge as if it were the defendants' net profit so as
to avoid having to take into account the fact (if true) that it passed on the whole of
the overcharge to its customers. | can see no way in which it could avoid taking this
"pass on" into account in any compensatory claim for damages

Likewise, in Emerald Supplies v British Airways’, which concerned the question whether an
action could be brought under CPR 19.6 by a “representative” of both direct and indirect

purchasers, Mummery LJ said:

“After all the applications, arguments, authorities, amendments and adjournments,
it is a straightforward Bear Garden kind of case that falls outside the rule on
representative actions. Emerald and those they purport to represent do not all have
"the same interest" required by the rule. The persons represented are not defined
in the pleadings, either initially or in the proposed amendments, with a sufficient
degree of certainty to constitute a class of persons with "the same interest" capable
of being represented by Emerald. The potential conflicts arising from the defences
that could be raised by BA to different claimants, such as direct purchasers who
have "passed on" the inflated price and would not want BA to run that passing on
defence to their claims and those indirect purchasers to whom the inflated price has
been passed on and who would want BA to raise the pass on defence to claims by
direct purchasers, reinforce the fact that they do not have the same interest and
that the proceedings are not equally beneficial to all those to be represented.”®

Both of these statements are, however, obiter as to the availability of the passing-on defence.
In any event we see no harm in enacting legislation which sets out the scope and availability of

the defence.

Q.9: Views on how the current collective action regime is working and whether it should be

extended and strengthened?

There have been a series of authoritative reports which have highlighted the shortcomings of

the current collective action regime and made recommendations for change. Following

® Devenish Nutrition Ltd v Sanofi-Aventis SA [2008] EWCA Civ 1086.
7 Emerald Supplies Ltd v British Airways plc [2010] EWCA Civ 1284.
8 See also the Chancellor’s judgment at first instance [2009] EWHC 741 (Ch) at para 37.
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lengthy consultations, the reports have provided considerable evidence that the test case,
consolidation, and representative actions procedures were inadequately designed to enable
the court to properly and effectively manage large numbers of claims with a common factual

basis.

The GLO procedure which was designed to address the gap following the Lord Woolf report
has partially worked for such areas as large personal injury claims where it is argued that
special client care needs arise, therefore a GLO opt-in system which requires personal contact
with the client is arguably an adequate model. The GLO mechanism as it currently stands as
an opt-in system is woefully inefficient however as a redress mechanism for breaches of
competition law. Notable, in this regard, has been the lack of a group litigation order for a

competition law infringement, despite an (opt-in) regime being available since May 2000.

Typically, in the competition sphere, mass claims of consumers and small businesses which
follow on from a regulatory conviction may have a high overall value, but will be made up of
small individual claims of common fact and similar value. Utilising the GLO system to recover
damages on this scale attracts hugely disproportionate costs, with considerable upfront
investment in gathering and processing claimants. The fact that it has never been used for

claims of this type stands testimony to its dismissal by legal experts as an avenue for redress.

Similarly, the spectacular lack of interest in the s 47B statutory mechanism introduced to try
to fill this redress gap indicates that it suffered the same fate. Following the outcome of the
“football shirts” case, the Consumer organisation Which? publicly stated that it would never

bring another such action until an opt-out system was in place.

Empirical research illustrating the significant gaps in redress for consumers and SMEs in the
competition law sector includes the report of Deloitte and Touche LLP, the Deterrent Effect of
Competition Enforcement by The OFT (Nov 2007); and Mulherron, Reform of Collective
redress in England and Wales: A perspective of Need’. The consultation paper at 3.11 further
highlights the low numbers of private actions taken on behalf of consumers and SMEs to
recover damages for anti-competitive conduct between 2005 and 2008 which supported the
2007 and 2011 OFT research confirming that companies and advisors viewed private actions
as they currently stand as the least effective aspect of the competition regime in achieving

compliance.

Recent case examples of note with which members of this firm have had direct experience

® Research paper for the Civil Justice Council, Feb 2008) pp 64& 665.

8



40.

41.
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44.

are:

The unsuccessful attempt by the victims of the Air Cargo cartel to use the English
representative rule in Emerald Supplies Ltd v British Airways plc when that particular cartel has
been the subject of litigation in other major common law countries (i.e., Canada, US and

Australia).

The representative statutory action available under s47B of the Competition Act 1998 which
has been of extremely limited utility, as evidenced by the “football shirts” case, the Consumers

Association v JIB Sports plc*® (in addition to other factors such as only one “specified body”).

In Itnl Air Transportation Surcharge Antitrust Litig"* our sister firm in the US was able to
negotiate a settlement in the US courts for British victims of the air passenger cartel by joining
the US Federal class action as an add-on sub-class, albeit that the add-on sub-class was
formed on an opt-in basis not as an opt-out class. This has enabled 5.2 million tickets holders
who purchased their tickets in Britain during the relevant period to recover small refunds (£80
for a family of four) through completing a simple online questionnaire and attaching requisite
evidence up until the expiration of the claim period of September 2012. Other beneficiaries
have included businesses, regulators and other public bodies, who would never have

recovered those losses otherwise.

Clearly the competition law enforcement regime has seen robust development in the past 12
years; redress however for consumers and small business has lagged behind. National and
global cartels by their nature can affect consumers and small businesses on a mass scale as
seen in the air passenger case, sustaining millions of pounds in lost revenue. Accordingly, as a
result of our direct experience in competition group follow-on actions we believe that an
effective opt-out mechanism embedded within the Court procedural rules, subject to the

requisite checks and balances, will be a significant step forward.

Q.10: The Government seeks your views on whether the proposed policy objectives for
extending collective actions, taking into account redress, deterrence and the need for a

balanced system are correct.
Yes. We agree with the stated aims set out in the policy objectives.

Q.11: Should the right to bring collective actions for breaches of competition law be granted

1% The Consumers Association v JIB Sports plc (CAT 1078/7/9/07).
' tnl Air Transportation Surcharge Antitrust Litig ND Cal 2008, Case No M:06 —cv-01793-CRB.
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equally to consumers and businesses.

We agree there is a need for both consumers and small businesses to have access to a low
cost and effective collective redress mechanism in appropriate circumstances. The case for
SME access is aligned closely with the needs of consumers in that they suffer the same issues
with respect to access to affordable and efficient judicial remedies. These needs, however,

are distinguishable from those of big business.

The CP suggests a number of avenues for simplifying and fast tracking the process for SMEs.
We agree with those recommendations. The needs of SMEs, however, are clearly demarcated
from big business in the cases we are currently conducting. It is clear that businesses with
turnovers roughly over £5miilion have in-house teams that are able to advise and facilitate
support through what is largely unknown and sensitive legal territory. Further, big businesses
have the resources to bring actions against large cartelists defendants, and are generally less

fearful of reprisal although they will always seek to settle out commercially.

We as claimant lawyers invest considerable time and resources into assisting SMEs to
understand basic competition law principles and the economic impacts of cartel behaviour on
their businesses. We have communicated this to SMEs in particular sectors by way of in-house
seminars. This serves the dual purpose of keeping upfront costs proportionate (as far as is
possible in an opt-in system) and allows an opportunity for SMEs to meet others in the group

where desirable, and to ask questions about the process and how best to meet their needs.

The fast track pathway recommended for SMEs is proposed mainly for injunctive relief to
ensure their ability to compete more fairly. We would endorse this solution but we would
suggest widening this to SMEs opt-out damages actions. While that may have been the
experience of the Competition Pro Bono Service, we disagree with their view “that SMEs do
not have legitimate competition actions”. We have quite a number of SMEs included in our
current group damages actions. One example of a competition damages case drawn from a
large group action which we are currently preparing involves some 200 business claimants
who suffered financial loss over the period of that cartel. Of those, 20 businesses are SMEs.

From their standpoint the benefits of joining the group action are:

a. there is little or no real alternative to securing redress;
b. they are able to bring their actions under cover of a CFA arrangement; and
c. the comfort of being part of a group affording greater protection from reprisal from
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suppliers with whom they may still trade.

In exchange for creating a fast track procedure, the CP suggests a system of cost capping and a
commensurate level of capping of damages. Cost capping is a key element to facilitating
affordability, but we would by the same token be wary of capping damages at any particular
level. Claim values are often not readily determinable at the outset of a case but are
dependent on data and information as to the loss suffered. There is a danger of seriously
undervaluing the damages awards and a risk of deterring both ATE insurers who will remain
key to protecting claimants from adverse costs awards irrespective of whether costs are

capped and thus ultimately protecting SMEs.

Q.12: Should any restrictions be introduced to prevent such cases being used as a vehicle for

anti-competitive information sharing?

No. We do not think that there is any requirement to introduce restrictions to prevent
competition cases being used as a vehicle for anti-competitive information sharing. In our
experience we find that defendants already confer with each other on defence strategy.

Provide that there is a legitimate reason to do so, we see no reason to be concerned.

We think that the concern is misguided for at least two reasons:

a. Historical data. In our experience much of the sales and purchasing data that is

shared is historic data and of little or no relevance to current trading strategies.

b. Confidentiality Ring. Where current prices are used for the purposes of calculating
post-cartel overcharge, this information can be protected through information
barriers and confidentiality rings. Confidentiality rings are already widely used in
economic regulatory matters and we see no reason why they cannot be used

effectively in competition cases as well.

Q.13: Should collective actions be allowed in stand-alone as well as follow-on cases?

Yes. We do not see any real difference in having an opt-out procedure available for both
follow-on and stand-alone actions. The same principles apply with regard to procedurally
facilitating a group to access redress. We agree that restricting cases in the CAT to follow-on
actions alone has the dampening effect of limiting the numbers of cases brought, which in
turn diverts stand-alone cases to the High Court. In addition, as a specialist competition

claimant firm we are aware of cases which could be brought even though there has been no
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regulatory decision. As the research has indicated, our counterparts in Canada (which has an
opt-out system), regularly bring stand-alone actions — some 25% of competition cases were
stand-alone actions between the years 1997 and 2008, which in turn would bolster deterrence
and boost confidence in SMEs and others that they could recover legitimate losses without

being dependant on the scarce resources and enforcement priorities of regulators.

Q.14: Views on the relative merits of permitting opt out collective actions, at the discretion

of the CAT, when compared to the other options for collective actions.

No, we believe that a fast track opt-out procedure should be available generally in the CPR
rather than be restricted to the CAT which is currently bound by the limits of regulatory
decisions in the EC and UK. The jurisdiction of the CAT has been routinely targeted by
defendants dragging out the costs and delay (e.g. Carbon Graphite'). To be effective, we
would argue claimants should have a real choice as to venue with fast track opt-out
procedures consistently available across the High Court and CAT jurisdictions with respect to

competition actions.
Q.15: Views on the proposed list of issues to be addressed at certification

In our experience the chances of bringing a vexatious and/or unmeritorious claim are remote
indeed given the existing regime of the loser pays rule, and the sign-off with leading counsel
before an ATE insurer will agree to cover any proposed case. We recognise however that
defendants have a perception borne largely out of the excesses of the old US class action
regime that further checks and balances should be embedded into any proposed opt-out
procedure to prevent similar abuses. As the CP correctly notes, the excesses alluded to in the
US were not as a result of the opt-out procedure itself, but of the different model in the US
allowing for treble damages, jury trials, and the lack of loser pays rules. The Government seeks
to bring in a certification system attuned to UK interest which may adopt some of the judicial
filters, active case management and judicial controls that are successfully utilised in Australia

and Canada for example.

We would be wary however of a certification system that is overcomplicated and vulnerable
to attack by large defendants. A suitably balanced certification system should not create
another layer of deterrence to claimants. We essentially agree with the proposed regime in
Annex A — however we submit that two areas would unnecessarily weaken the position of

claimants.

2 peutsche Bahn AG & Others v Morgan Crucible Company Plc and Others (CAT 1173/5/7/10).
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First, if an opt-out procedure is introduced there should be no need for the requirement of
“numerosity” as this element would be subsumed into eligibility. An early case management
conference could determine the eligibility requirements of the class for example, if this has
not already been agreed between the parties. Those consumers or SMEs identified in the sales
or purchasing data of the defendant and/or receipts, or other identifying codes which would
be required to obtain a refund, would effectively require claimants to opt in at the time of

submitting applications for refunds.

Second, with respect to any proposed “preliminary merits” threshold test, which may survive
strike out but be deemed too weak to progress the claim, due regard would need to be had to
the timings of such a decision. Indeed, this has not been a feature of the US certification
process: “it is clear the certification process is not designed or intended to require claimants
to preliminary establish it will prevail at trial on the merits. It is conceded however, that the
commonality of the claimants and its class members claims may, to some extent, overlap with

13 Generally, data gathering and the analysis of overcharge and pass-on

a merits enquiry
rates in individual competition cases will continue until well past the filing of a claim. Often
finding the right personnel within companies who may know of historic data and material may
take some time. A case which may be filed before it is fully prepared to preserve limitation or
other reasons, may differ at the filing stage from one that is some months down the track
when the data extraction exercise is complete and the economics refined. If merits are to be

considered and certification granted, then in fairness, interim payment should follow

immediately.

Q.16: Should treble or other punitive damages continue to be prohibited in collective

actions.

The Court should retain the discretion to award punitive damages in appropriate
circumstances, e.g. in an abuse of dominance case where the defendant has not been fined
(see 2 Travel Group plc v Cardiff City Transport Services Ltd [2012] CAT 19. Where exemplary
damages are unavailable, we believe that a claimant’s ability to claim interest on a compound
basis will help address the gaps in cost recoverability. We refer to the judgment in Sempra
Metals Limited v HM Commissioners of Inland Revenue and anr [2007] UKHL 34 where the
House of Lords found that interest (simple or compound) should in principle be recoverable as
a head of damages. Recognition of the House of Lords’ judgment in this case should be

extended to claims under competition law.

¥ ABA submission to the BIS Consultation 2012: at page 9.
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60.

Q.17: Should the loser pay principle apply

Yes. As set out above, the principle of two-way cost shifting or “loser pays rule” offers an
inbuilt screen to filtering unmeritorious cases in any kind of action. This is as much helpful to

the claimant as it is the defendant and we endorse it.

Q.18: Are there circumstances in which it should be departed from, either (a) in the interests
of access to justice or (b) where the costs of the claimants could be more appropriately met

from the damages fund?

Yes. We agree that there are circumstances when cost capping can offer meritorious claimants
access to the courts, where there are no other means of redress. In any event, the court rules
do allow for considerable judicial discretion on costs. Any cost arrangement would either
typically be agreed between the parties or be the subject of application at the outset of the
case. To some extent this question may need to be dealt with on a case by case basis
depending on the facts, i.e., whether there is a damages fund, how it was set up and the

circumstances of the case.
Q.19: Should contingency fees continue to be prohibited in collective action cases.

We are aware and duly note the general concerns expressed in relation to contingency fees
for opt-out collective damages actions. These seem to be based partly on the view that
contingency fees will incentivise lawyers to focus on the biggest cases, and partly on the idea
that spurious cases will be brought causing disproportionate costs on the defendant. These
concerns underpinned the rigorous examination of Lord Justice Jackson in his full enquiry into

civil legal costs and his subsequent report.

On the basis of that report, we disagree with the Government’s initial view which sits at odds
with the recent legislative provisions governing contingency fees resulting from that report,
and now enshrined in the Legal Aid, Sentencing and Punishment of Offendors Act 2012 s45
(“LASPQ”). In particular, the Government brought forward legislation to legalise “damages
based agreements” (“DBA”s), so that lawyers can now be remunerated according to a
percentage of damages recovered in other areas of redress'*. In addition the Civil Justice
Council, in its November 2008 report, noted that collective actions before the CAT could allow
contingency fees. It relied upon the combined effects of s 12 of the Enterprise Act 2002 and

the definition of non-contentious business in the Solicitors Act 1974. Ultimately, this concern

% As of April 2013, a DBA may be entered into by a lawyer ,for any contentious business.
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62.

63.

could be addressed if the CAT, subject to certain criteria, were granted the power to certify
the reasonableness of the fees of the lawyers or the representatives acting for the group (as
happens in other jurisdictions), before the damages were distributed to the group. Such a
move would in our view, be compatible with current Government intentions as per the LASPO,
and lessen inconsistencies across the current fees regimes, which must enhance choice for

court users.

Q.20: What are the relative merits of paying any unclaimed sums to a single specified body,

when compared to the other options for distributing unclaimed sums.

Typically in large group actions there may be at best a 50% take up rate by claimants during
the refund period. This will often leave a healthy sum of hard fought settlement funds to be
distributed. Currently in the UK, money leftover goes back to the wrongdoer which gives them
a windfall benefiting from money it gained unjustly despite the fact that it may have been
convicted of a competition offence. In 2008 two UK-based charities travelled to the San
Francisco Court which was signing off on the settlement fund in the Air passenger case. They
submitted that any leftover funds from the British settlement funds should be distributed to
them as they were charities which reflected as near as possible some nexus with the facts of
the primary case. The two charities were the Air Ambulance Association and the British

Disabled Flying Association.

The court took the view that as there was no equivalent procedure for such distribution in the
UK, the funds were to be returned to the wrongdoers in accordance with current English law,
in this case British Airways and Virgin Atlantic. Notably, the US funds outstanding have been
allocated to the Miracle Flights for Kids who work with terminally ill children. In stark contrast,
the UK settlement fund was £73 million, and so we can expect around half of that to be
returned to the airlines. Potentially, granting the whole of the surplus funds to one specified

body may not necessarily be the best outcome where the surplus is so considerable.

Q.21: If unclaimed sums were paid to a specified body in your view would the access to
justice foundation be the most appropriate recipient, or, would another body be more

suitable?

We would continue to robustly support the Cy Pres doctrine, which had its origins in the
Roman law of Charitable Trusts, and related Ecclesiastical law, and first appeared in common
law via the Chancery Division. We agree that designating the funds to an Access to Justice

Fund is socially desirable and beneficial for all, but that a percentage for example 10% should,
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66.

67.

68.

69.

in keeping with its equitable beginnings, be allocated to charities or funds with a nexus to the

facts of the case.

There are at least two good arguments to distribute surplus funds in this way. The first is that
we have seen the effects on the organisations who are involved in cases such as these. They
are positive, enduring, educational and awareness-raising. Organisations engaging in a
positive aspect of the legal process have an important role in explaining basic competition
principles to their committees and boards, and to the wider public. There are few

opportunities for the broader community and charities to participate in this way.

The second is that monies being poured into a quasi-Government fund — no matter how
worthy — may in part go towards its intended activities but may also be distributed for other
purposes or be reallocated by Government agencies; eventually it risks just being part of
consolidated revenue. There is also the underlying question of Government responsibility to
afford access to justice to its citizens, without depending on private actions to fund what is

essentially a Government function.

For these reasons we would strongly recommend a percentage of leftover funds be allocated
early in the settlement process to those charities and bodies who have a nexus to the facts of

the case, and that the balance be granted to the Access to Justice Foundation.

Q.22: Do you agree that the ability to bring opt out collective actions for breaches of
competition law should be granted to private bodies, rather than granting it solely to the

competition authority?

Yes. We broadly agree with the Government’s observations as to the reasons why solely
granting opt-out collective actions to the competition authority is not a workable or desirable

course.

In our experience, the priorities and strengths of the competition authority are concentrated
on investigation and decision making, prevention, administrative and reform activities. It has

been previously noted that its drawbacks include:

Budgetary constraints on the case management side: these cases are typically expensive and
time/labour-intensive to conduct. This factor, along with prioritisation criteria, is likely to
result in a low number of recovery cases being run — the danger being that enforcement

would lag and many victims would not recover their losses.
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The inherent conflict of interest where the competition authority is balancing the very
disparate interests of leniency applicants in cartel cases with providing a judicial remedy to

cartel victims.

It may lead to a perception of a second-class tier of justice where SMEs and consumers who
have been the victims of anti-competitive behaviour do not get the same level of expertise as

other victims of cartel behaviour who can afford to hire leading legal experts.

Law firms who run these cases day to day have the relevant know how and expertise to

deliver the best outcomes with clean hands.

Q.23: If the ability to bring collective actions were granted to private bodies, do you agree
that it should be restricted only to those who have suffered harm and genuinely
representative bodies or would there be merit in also allowing legal firms and/or third party

funders to bring a case?

The claims should be bought by those directly affected and who have an interest in the claim.
Funders, legal firms and claims management companies should not be extended the right to
be claimants in the stead of the injured parties. In reality, representative bodies or trade
associations are likely to instruct a law firm who has a proven track record of assisting

consumers, and has the experience and expertise to ensure the best outcome.

Competition infringements which impact on consumers to the point where they may have an
actionable claim are very uncommon. There may be more impact for SMEs but generally the
chances of creating a “litigation culture” in this area are negligible. The term “litigation
culture” is often applied to personal injury claims sector (“ambulance chasers”) where claims
management companies (unlike solicitors) proliferate and advertise their services on a “no
win no fee” basis, and charge a contingency fee from claimants’ damages for running often

hundreds of simple low value consumer claims in the personal injury or financial ombudsman

service areas.

Q.24: Do you agree that ADR in competition private actions should be strongly encouraged

but not made mandatory?

Yes. We do not consider that it is necessary or appropriate to make ADR mandatory —amongst
other reasons, it raises the risk of an Italian torpedo (dealt with in the response to Question
25). We do, however, agree that it should be encouraged and indeed this is the approach that

we take with our clients, as we believe that the best way of achieving redress is to settle cases
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78.

before trial.

The promotion of ADR occurs in the CPR rules (see paragraphs 4.4.3 and 8 of the practice
direction on pre-action conduct) and in the Commercial Court Guide (at part G), and we see
no reason why the CAT rules should not be amended to encourage the use of ADR in that
regime also. For instance, parties could be required to file a statement of reasons as to why
they do not believe ADR is appropriate and this could be reviewed at periodic stages of the
case. Alternatively, a party’s unreasonable refusal to engage in ADR could be taken into

account by the CAT in assessing costs.

Q.25: Should a pre-action protocol be introduced for (a) the proposed new fast track regime,

(b) collective actions and/or (c) all cases in the CAT?

No. We are concerned that a pre-action protocol may not be appropriate given the particular
characteristics of competition litigation claims, namely that there are often multiple
defendants and that not all will be domiciled in the UK. There are a number of other
jurisdictions that one or more of the defendants could argue would be more appropriate, and
hence leave the claimants open to the risk that, if the defendant is made aware of a potential
action before one is filed, it may launch an Italian torpedo. This was precisely what occurred
in the context of the litigation arising out of the Synthetic Rubber cartel™.

To avoid these risks, we would propose instead that a “post-issue” protocol be introduced.
This would set out a procedure to be followed after the claim form is filed and served on the
defendants, and would involve the proceedings being stayed. This would ensure that there is
no risk of an Italian torpedo but would also allow for the claimant and defendant to disclose
documents, discuss the claim and attempt to settle before proceeding to court. Both the CPR
and the Commercial Court Guide provide for proceedings to be stayed while the parties
attempt to settle matters by ADR. This is an approach that Hausfeld & Co LLP currently follows
with regards to its clients and it has proven to be very effective both in ensuring that clients’

access to the court is ensured and in reaching settlement with defendants.

Q.26: Should the CAT rules governing formal settlement offers be amended?

> One of the defendants, on receiving pre-action letters from tyre manufacturers, filed non-infringement
proceedings against them in the Italian courts. The aim was to: (a) to ground the claim in another jurisdiction
and (b) to exploit the notoriously slow litigation procedure in Italy. A number of the other defendants were
attempted to exploit the fact that this defendant had begun an action before the Italian courts, seeking a stay
of the proceedings pending the outcome of the Italian proceedings pursuant to Article 27.1 of the Brussels
Regulation.
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Yes. We propose that the CAT rules on formal settlement offers be brought in line with Part 36
of the CPR. At present, Rule 43 provides that claimants before the CAT may accept a claim any
time up to 14 days before trial whereas a Part 36 offer must be accepted within 21 days. The
latter seems more reasonable, given that the CAT rule could lead to defendants incurring costs

that could have been avoided had the claimant accepted the offer sooner.

Another disadvantage to defendants arises out of the fact that each defendant is being sued
on a joint and several basis for the entire loss suffered as a result of the cartel. However, a
defendant would be unlikely, when making an offer to settle, to offer to settle the entire
claim. Rather, they would offer to settle for the loss that they believe is attributable to their
conduct. However, any amount awarded by the court would be the full amount, on a joint and
several basis, and therefore much higher than the defendant had offered. This would mean
that costs would inevitably be awarded to the claimant, which seems unfair. To address this,
we propose that the CAT rules be amended to provide for an apportionment of losses as
between the defendants, possibly as part of the “post-issue” protocol. The amount awarded in
the judgment could also be apportioned for the purposes of assessing costs only (i.e, it would

still be awarded on a joint and several basis).

Any amendment to the CAT rules should take into account the inherent and disproportionate
disadvantage that the claimants face in assessing the loss incurred. This is due to the
information asymmetry between the parties and the defendants’ refusal to provide the
documents necessary to evaluate the claim. This asymmetry must in the interest of justice be

considered by the judge and must play a role in the determination of costs liability.

Q.27: The Government would be interested to hear of whether, should the reforms in this
consultation be carried out, your organisation would intend to establish any initiatives that

might facilitate the provision of ADR for disputes relating to competition law.

As stated above, we always seek to settle cases with the defendants before proceeding to
trial. In particular, in 2009, we successfully negotiated a global settlement agreement with
Parker ITR of the claims arising from the marine hose cartel. The terms of the settlement were
that it set up a fund against which all those who purchased marine hose anywhere in the
world other than US Commerce, could make claims against any of the cartelists including
Parker ITR. We also succeeded in achieving a settlement fund of £73 million in the Air
Passenger cartel referred above, for those who purchased tickets from the UK. ADR is already

a well entrenched feature of the normal litigation process.
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Q.28: Do you agree that, should a right to opt-out collective actions for breaches of
competition law be introduced, there would be no need to make separate provisions for

collective settlement in the field of competition law?

No. The two schemes can operate entirely separately. There would, however, be less need for
primarily legislation if the same ends could be achieved through a court reviewed and
approved collective settlement procedure. As we indicated in our response to Q13, we submit
that confining any opt-out and collective settlement procedure to the CAT may defeat the
purpose, as lengthy delays and even strike out applications may succeed on the basis that the
regulatory decision is deficit in some way as we have seen in the cases of Cooper Tire and

Carbon recently.

To be meaningful and effective, we would urge that the opt-out and collective settlement
procedures be embedded in the normal CPR rules, so that judges will have the discretion to

approve the procedure should it satisfy certification.

Q.29: Should the competition authorities be given a power to order a company found guilty
of an infringement of competition law to implement a redress scheme, or to certify such a

voluntary redress scheme?

No. We think that giving such responsibility to the competition authorities would over-stretch
already limited resources that are better spent on their primary role of enforcement. We
understand that this is the view shared by competition authorities, who freely admit that, not
only are resources already stretched, their strengths do not lie in monitoring redress schemes.
Additional staff would need to be recruited and trained, thus diverting resources away from
enforcement which would serve only to reduce the number of cases that can be investigated.

This in turn would have a negative knock-on effect on deterrence and on follow-on actions.

The only exception to this rule would be where the company is in danger of becoming, or
where it is claiming it is likely to be made, insolvent after paying the fine. Under these
circumstances, we would suggest the competition authorities could set aside a proportion of

the damages or ring-fence a separate fund to cover follow-on or stand-alone claims.

Q.30: Should the extent to which a company has made redress be taken into account by the

competition authorities when determining what level of fine to impose?

Yes. If a company has made voluntary redress to the satisfaction of the aggrieved parties, we

think there should be a reduction in the fines. However, the issue may be one of timing. At the
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89.

point at which a fine is being imposed, claims have often yet to be brought. It would take
longer still to assess the extent of loss for those claimants and to claim damages. An
alternative to a reduction in the fine might therefore be a two-stage process whereby a
negotiable second instalment of the fine would not be payable if the company has settled

claims within 1 or 2 years of the first instalment of the fine.

Q.31: The Government seeks your views on whether and how an extended role for private

actions would positively complement current public enforcement.

Public enforcement is designed to punish the wrong-doer and to act as a deterrent. However,
it cannot punish all wrong-doers as resources would not stretch so far as to investigate and
carry out enforcement against all cartels. It also fails to punish cartelists’ profit margin and
therefore fails to act as a deterrent. Research carried out at the Sorbonne University in Paris
assessed the fines imposed by the European Commission between 1975 and 2009 and
concluded that half of these were less than the illegal profit made from the cartel, meaning
that the cartelists made a net profit despite the fines'. Fines set at this level fail to act as a

deterrent.

Most fundamentally of all, public enforcement does not result in compensation to those who
suffer loss. We believe that private enforcement plays a multifaceted role in that it can both
compensate those who have suffered loss and act as a deterrent as the sums involved affect
the profit margin, especially when combined with the fines. We refer to the research
published in The Competition Law Review, which found that consumer involvement in private
enforcement adds value by (1) increasing the deterrent effect of competition norms, (2)
providing compensation to affected consumers, (3) aligning practice and rhetoric, (4)
cultivating a “competition culture” and increasing legitimacy of European competition policy,
and (5) raising consumer “empowerment” and approaching the “informed consumer” ideal as
a spur to competitiveness'’. We would also refer to the judgment of the European Court of
Justice in Courage v Crehan which stated that “actions for damages before the national courts
can make a significant contribution to the maintenance of effective competition in the

Community”*® and that of Manfredi where the Court stated that:

'® E. Combe and C. Monnier, Fines against hard-core cartels in Europe: the myth of over-enforcement, Antitrust
Bulletin, Vol. 56, No. 2, Summer.

7 M. loannidou, Enhancing the Consumers’ Role in EU Private Competition Law Enforcement: A normative and
practical approach, The Competition Law Review, Volume 8 Issue 1 pp 59-85, December 2011.

'8 [2001] EUEC) C-453/99 (20 September 2001), at paragraph 27.
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“the full effectiveness of Article 81 EC and, in particular, the practical effect of the prohibition
laid down in Article 81(1) EC would be put at risk if it were not open to any individual to claim
damages for loss caused to him by a contract or by conduct liable to restrict or distort
competition (Courage and Crehan, paragraph 26)... It follows that any individual can claim
compensation for the harm suffered where there is a causal relationship between that harm

and an agreement or practice prohibited under Article 81 EC"*°.

Q.32: Do you agree that some leniency documents should be protected from disclosure, and

if so what sort of documents do you believe should be protected?

90. Yes, we understand and support the protection of certain leniency documents as a failure to
do so would deter companies from requesting leniency, which is an important tool in
detecting and punishing wrong-doing. However, we believe that all underlying
documentation provided by the company should be disclosed with confidential information
redacted. The definition of confidential information should be limited to trade secret or
proprietary information only and should be subject to a sensible time limit. We propose that,
in keeping with the European Commission’s Notice on the rules for access to the
Commission’s file®, this limit should be 5 years as data older than this can no longer have an
effect on commercial strategy. The General Court referred to this in EnBW Energie Baden-
Wiirttemberg AG v Commission as helping to provide an indication of what the Commission
would consider commercial interests. Following the Commission’s approach in this way would
be an improvement on the current regime where the protection of historical data is being
exploited by defendants to thwart private claims. We suggest that the Information

Commission should issue clearer guidelines to this effect.

91. Further to the recent decision by the General Court to overrule the European Commission’s
decision to refuse access to documents in the gas insulated switchgear case (Case T-344/08 -
EnBW Energie Baden-Wirttemberg AG v Commission), we would advocate an approach that
does not assume the protection of documents but instead calls for the disclosure of

documents to be justified on a document-by-document basis.

Q.33: Do you agree that whistleblowers should be protected from joint and several liability,

and to what degree, if at all, do you think this should be extended to other leniency

' Vincenzo Manfredi v Lloyd Adriatico Assicurazioni SpA (C-295/04) Joined cases C-295/04 to C-298/04,
Judgment of the Court (Third Chamber) of 13 July 2006.

% Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 81 and 82 of
the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation (EC) No 139/2004 (2005/C
325/07).
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recipients?
92. We believe that a distinction must be made between whistleblowers and leniency recipients.

93. We agree that the whistleblower should be protected, not only from joint and several liability,
but from being pursued in contribution proceedings and against interest also, where

appropriate. This would protect whistleblowers and act as an incentive to come forward.

94. We do not believe that this should be extended to other leniency recipients. The
whistleblower is only one company, without whom the cartel would not have been
discovered. The other leniency recipients may have come forward only once the cartel has
been discovered and there is no limit on how many may come forward and request leniency.
To grant protection from joint and several liability to leniency recipients would severely
hamper the ability of claimants to gain redress from wrong-doers, and therefore
fundamentally impede the regime of private enforcement. On this basis, we believe that
leniency recipients should not be protected from joint and several liability, contribution

proceedings or interest.

95. We believe that claimants should not be deprived of interest — this is a basic right under
English court rules and should not be open to debate. To deprive claimants of interest is to
deny them the proper compensation that is their right. As stated above, we believe
recognition of the House of Lords judgment in Sempra Metals** - that interest (simple or
compound) should in principle be recoverable as a head of damages - should be extended to

competition law claims.

Questions Arising

During the course of responding to consultation we thought there were two important

areas which needed further clarification:

1. The interplay between these reforms and the Jackson Reforms should be clearly set out. At
present, the consultation suggests that contingency fees should continue to be prohibited in
collective actions, expressing a preference for CFAs instead. The Jackson Reforms, on the
other hand, suggest the prohibition of CFAs and ATE generally. It is unclear whether there
will be a carve-out from the Jackson Reforms for opt-out collective actions brought by

consumers and SMEs using a CFA/or contingency arrangement, and whether ATE would be

1 Sempra Metals Limited v HM Commissioners of Inland Revenue and anr [2007] UKHL 34.
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available?

2.  We are aware of the difficulties that faced Which? in attempting to bring the Section 47B
action. The opt-out procedure was only one hurdle: the significant costs threat of litigating
against Wigan played a significant role in how the action played out to its conclusion.”? We
recommend either (a) a carve-out from the Jackson Reforms for collective actions in
competition law, meaning that CFAs and ATE would continue to be permitted or (b) the
removal of the prohibition of contingency fees suggested in the consultation. A failure to do
so, or to clarify the issues, risks undermining the entire basis for this consultation, which is to
facilitate damages actions by consumers and SMEs, which are precisely the entities that

would most likely need to make use of such funding arrangements.
3. What types of consumer redress is envisaged?

We look forward to engaging further with BIS on the consultation, specifically, participating in any
meetings or roundtables so that we can contribute our considerable experience of bringing private

enforcement actions on behalf of claimants.

Contacts;

Rodger Burnett : Senior Associate rburnett@hausfeldllp.com 0207 665 5007

Ingrid Gubbay: Head of Consumer Law igubbay@hausfeldllp.com 0207 665 5006

2 Ingrid Gubbay (co —author of this response) brought the “Football Shirts” case on behalf of Which? in 2007.
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Response of Herbert Smith LLP

INTRODUCTION

11

1.2

Herbert Smith LLP is grateful for the opportunity to respond to the Department for
Business, Innovation & Skills ("BIS™) in respect of its consultation document Private
actions in competition law: a consultation on options for reform ("Consultation
Document™). We would welcome the further opportunity to comment on any more detailed

proposals in due course.

The comments contained in this response are those of Herbert Smith LLP and do not

represent the views of any of our individual clients.

EXECUTIVE SUMMARY

13

14

15

We welcome the initiative of BIS to consider carefully the issue of competition law private
enforcement, and its relationship with the public enforcement regime, in particular to
determine the UK's position on various points of policy/principle (such as the question of

access to leniency documents) in advance of the anticipated EU-level proposals in this area.

We also firmly support some of the reforms proposed, such as: the proposal to establish the
Competition Appeal Tribunal ("CAT") as the principle venue for competition law claims in
the UK, and in particular the extension of the CAT's jurisdiction to hear stand-alone claims
(subject to ensuring sufficient additional resourcing is available to CAT to reflect its
additional remit); proposals to overhaul the rules applicable in the CAT on settlement
offers and costs; and the suggested approach to the issue of the disclosability of leniency

documents.

However, we have serious concerns in relation to some of the other proposals which have
been raised for consultation. Whilst the aims of some of these proposals are understandable,
we have concerns in particular about the proposed design details, including as to whether
the appropriate balance has been achieved between facilitating private actions, and

ensuring that the rights of defence are protected and that an undesirable "litigation culture™
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1.6

1.7

is not created. We also have concerns that some of the proposed design details appear to be
underlain by a desire to increase deterrence, which is the function of the public
enforcement regime®, rather than to facilitate redress for those who have been harmed by
anti-competitive behaviour, which is the function of the private enforcement regime. These
concerns centre around the far-reaching reforms proposed to the collective redress regime,
and the introduction of a "fast track™ procedure for small and medium sized businesses
("SMEs") in the CAT.

Finally, we consider that some of the proposals are simply inappropriate. For example we
are firmly opposed to the introduction of a presumption of overcharge in cartel cases
(which is also unworkable in practice), and, if a form of opt-out collective action were
introduced, to dealing with unclaimed funds through payment to an entity such as the
Access to Justice Foundation (or any form of distribution other than reversion to the
defendant).

Overall, we would also query whether the concerns expressed by BIS about the current
level of private competition law actions are justified. > The UK is in fact becoming one of
the jurisdictions of choice for follow-on claims from EU Commission decisions in
particular, and we have seen a significant increase in such claims over the last few years
(including "mixed" claims with both a stand-alone and follow-on element, and "early"
claims brought prior to the resolution of a Commission or Office of Fair Trading ("OFT")
investigation).® All of this suggests that in fact the private enforcement regime in the UK is

effective.

In relation to which the competition authorities have a number of tools, including the power to impose
very significant fines, as well as criminal prosecution and director disqualification in the UK.

In this respect it is noted that the statistics cited at paragraph 3.12 of the Consultation Document are not
sufficiently recent, and are not reflective of either the current level of competition claims we are seeing
in the UK courts, or of the number of out-of-court settlements, of which there is a high and ever-
increasing number.

For example, follow-on claims have been brought (in some cases multiple claims) in relation to EU
Commission cartel decisions in respect of (non-exhaustively) Cooper Tubes, Vitamins, Synthetic Rubber,
Gas Insulated Switchgear, Paraffin Wax, Carbon and Graphite Products, Car Glass, Copper Plumbing
Tubes, and Methionine. Follow-on claims have also been brought in respect of decisions of the
OFT/sectoral regulators, including in relation to the Cardiff Bus, Genzyme, Schools, Replica Football
Kits, EWS, and Harwood Park Crematorium Limited decisions (and also the decision of the CAT in
Albion Water). "Early" or "mixed" claims have included those in respect of Air Cargo, LCDs, Gaviscon,

and Les Laboratoires Servier. A claim has also been brought in the High Court in respect of the subject
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18 We also note that it is essential that the impact of the proposed reforms is considered in
aggregate, and that due consideration is given to the risk that, in particular when taken
together, the proposed reforms will significantly tilt the private enforcement landscape in
favour of claimants to an extent which is not justified, and which gives rise to a real risk of
the creation of the type of "litigation culture” which BIS states in the Consultation

Document it is seeking to avoid.

1.9 Finally, we note that it should be ensured that any reforms to the private enforcement
regime in the UK do not lead to any reduction in the levels of enforcement of Competition
Act 1998 ("CA98") cases by the OFT (and the Competition and Markets Authority
("CMA™) in due course) and the sectoral regulators. Public enforcement should remain the

key avenue through which anti-competitive behaviour is detected and dealt with.

1.10  We expand on these points and set out our detailed responses to the questions within the

Consultation Document below.

matter of an Italian national competition authority ("NCA") decision (the claim by Ryanair against

Exxon in respect of the Italian Jet Fuel decision).
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RESPONSE TO INDIVIDUAL QUESTIONS

ROLE OF THE COMPETITION APPEAL TRIBUNAL

11

1.2

13

QUESTION 1: SHOULD SECTION 16 OF THE ENTERPRISE ACT BE
AMENDED TO ENABLE THE COURTS TO TRANSFER COMPETITION LAW
CASES TO THE CAT?

We support BIS's proposal to expand the role of the CAT so that it becomes the principal
forum for competition litigation in the UK, subject to appropriate resourcing to ensure that
its appellate function is not undermined. The CAT has extensive specialist expertise and a
recognised track record in dealing with complex competition issues, and in managing large

and complex litigation efficiently.

In this context we agree that Section 16 of the Enterprise Act 2002 ("EA2002") should be
activated in order to allow the presiding judge in the High Court (or the Court of Session®)
to transfer to the CAT cases dealing with competition issues, or relevant parts of cases.’
We also agree that the provision should be amended as necessary, for example to ensure
the definition of "infringement issue" clearly provides for the issue of damages to be
resolved by the CAT in such a case as well as the question of whether there has been an
infringement. We also support the proposed flexibility to allow CAT chairmen to continue
to hear cases in the High Court whilst making use of the procedures and resources of the
CAT.

However, in order to ensure that these tools can be best used and to prevent the type of
procedural and jurisdictional skirmishes as to the scope of the CAT's jurisdiction which

have been seen to date, both the issue of limitation periods and the impact of an appeal

Throughout this response, references to the High Court include references to the Court of Session where
applicable.

The question of how to deal with cases which raise issues wider than competition law will need to be
resolved (the proposals for which are not entirely clear from the Consultation Document) — i.e. whether
it is only ever the competition aspect of a case which can be referred to the CAT, the remainder to be
addressed by the High Court, or whether the CAT (with a Chancery judge sitting as Chairman) would in
appropriate circumstances (for example where the non-competition issues are minor or where the same
evidence is likely to be relevant to both the non-competition and competition issues) also be able to deal
with the entirety of the case including non-competition issues, which flexibility would in our view be

beneficial in appropriate cases.
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14

2.1

2.2

2.3

being on foot will need to be addressed, reconciling the differing positions as between the
CAT and the High Court.

Moreover, we consider that these tools will only operate effectively if the CAT's
jurisdiction is widened to include stand-alone claims. See further our response to Question
2.

QUESTION 2: SHOULD THE COMPETITION ACT BE AMENDED TO ALLOW
THE CAT TO HEAR STAND-ALONE AS WELL AS FOLLOW-ON CASES?

We support the proposal to expand the CAT's jurisdiction by amending Section 47A CA98
to permit claimants to bring competition law stand-alone competition claims in the CAT

directly. °

The current limitation on the CAT's jurisdiction to follow-on claims has led to complex and
time-consuming litigation as to the scope of the CAT's jurisdiction, such as that in the
Enron v EWS’ case. It has also led to claims being brought in the High Court which could
more appropriately have been brought in the CAT, where the infringement and damages
claimed do not fall completely within the four corners of the infringement decision, for
example where there is a "mixed" stand-alone and follow-on claim, or if the claimant is
claiming in respect of a time period which is wider than that covered by the infringement
decision. The proposed amendments would allow such claims to be dealt with efficiently in
the CAT, and would also enable the specialist court best placed to deal with liability issues
to hear pure stand-alone claims, which in many cases will raise the most complex and

difficult competition law issues.

If any other elements of the BIS proposals, for example the proposed "fast track™ procedure
and/or the proposed expansion of the collective action regime (for our comments on which
see below), are adopted, then it would be preferable for the CAT to have full jurisdiction to
hear all such claims and to determine the most appropriate route or track for the claim in

each case.

The question arises of how to deal with stand-alone cases which may raise issues wider than
competition law. In this instance we agree that claimants should be restricted to bringing competition
law only claims in the CAT, wider claims needing to be brought in the High Court, which cases or
relevant aspects of which could then be subject to a Section 16 EA2002 transfer if appropriate.

English Welsh & Scottish Railway Limited v Enron Coal Services Limited ([2009] EWCA Civ 647);
Enron Coal Services Ltd (In Liquidation) v English Welsh & Scottish Railway Ltd ([2011] EWCA Civ
2).
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24

25

2.6

2.7

3.1

However, in order to ensure that claimants are not disincentivised from bringing a claim in
the CAT, and in order to ensure that cases can be flexibly transferred between the CAT and
the High Court, the position as to limitation needs to be resolved. Whilst the Court of
Appeal is expected to shortly resolve the vexed question of when the CAT's two year
limitation period starts to run®, it does not make sense for two separate limitation periods to
apply in competition law cases depending on where the claim is brought. Such a two-speed
system is confusing and will undermine the aim of establishing the CAT as the primary

venue for competition actions in the UK.

We would therefore support the introduction of a single limitation period for competition
claims, regardless of whether they are brought in the CAT or in the High Court, and
regardless of whether they are follow-on or stand-alone. We would favour an approach
based on the well-established tortious 6 year limitation period under Section 2 Limitation
Act 1980 currently applicable to High Court claims, running from the later of when the

cause of action accrued or the date of the claimant's knowledge.

If there are any concerns about uncertainty as to when the court would decide knowledge
arose in follow-on cases, for example where the claimant had been the recipient of an
information request as part of the administrative proceedings, then a rebuttable
presumption could be introduced into the Competition Appeal Tribunal Rules ("CAT

Rules™) that knowledge would be imputed as from the date of the infringement decision.

In addition, we consider that the prohibition in Paragraph 31 of the CAT Rules on
commencing proceedings in follow-on claims until determination of the appeal process
should be deleted. This not only leads to satellite litigation as to the type of appeal to which
the prohibition applies, but also disincentivises claimants from bringing an action in the
CAT. We submit that the approach of the High Court in determining whether to order a
Masterfoods stay is sufficient to deal with any concerns about conflicting decisions and/or
about what steps should be taken in the proceedings prior to the resolution of an appeal of

the underlying infringement decision.

QUESTION 3: SHOULD THE CAT BE ALLOWED TO GRANT INJUNCTIONS?

We support the proposal to designate the CAT as a Superior Court of Record such to
permit it to hear applications for injunctions and to grant injunctions. The ability to grant

injunctive relief will be particularly important in stand-alone cases, where the claimant is

8

Deutsche Bahn AG and others v Morgan Crucible Company plc and others [2011] CAT 22 (Case
Number 1173/5/7/10), appeal pending in the Court of Appeal.
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3.2

often seeking to prevent or to compel certain behaviour, such as the prevention of certain
contractual or pricing practices or the mandating of the provision access to an input or

infrastructure, rather than seeking damages.

We therefore consider that this step would be essential to achieve the aim of making the
CAT the primary venue for competition actions, and to make the proposed power to hear

stand-alone cases effective.

QUESTION 4: DO YOU BELIEVE A FAST TRACK ROUTE IN THE CAT
WOULD HELP ENABLE SMES TO TACKLE ANTI-COMPETITIVE
BEHAVIOUR?

Overview

4.1

4.2

4.3

4.4

We understand BIS's aim in putting forward the proposal for a "fast track™ route for claims
in the CAT to assist SMEs.

We agree that it appears likely to be more difficult, generally, for SMEs to challenge anti-
competitive behaviour than well-resourced large businesses, both through complaints to the
OFT and through private competition actions.® We also agree that at least some SMEs may

be more vulnerable to being forced out of the market by anti-competitive behaviour.

However, we have serious reservations about the form of action proposed, both in terms
whether it would in fact allow claims by SMEs to be brought more cheaply, quickly and
simply, and in terms of whether, on the basis of the current proposals, rights of defence

would be sufficiently safeguarded.

We therefore consider that, if any form of fast track procedure were introduced, the

proposed design elements would require very significant adjustment to those set out in the

We note, however, that we are not aware of any studies or surveys as to the level of unmet need in this
respect amongst SMEs. We also note that there are a material number of examples of smaller businesses
having brought competition law claims to date (and there are no doubt further examples of settlements
having been reached before the stage of proceedings). In addition to Purple Parking Limited and
Meteor Parking Limited v Heathrow Airport Limited ([2011] EWHC 987 (Ch)) as cited by BIS,
examples include SEL-Imperial Ltd v The British Standards Institution ([2010] EWHC 854 (Ch)), AAH
Pharmaceuticals Ltd & Ors v Pfizer Ltd & Anor ([2007] EWHC 565 (Ch)), Attheraces Limited v The
British Horseracing Board ([2005] EWHC 3015 (Ch), [2007] EWCA Civ 38) and 2 Travel Group PLC
(in liquidation) v Cardiff City Transport Services Limited ([2012] CAT 19), as well as numerous
examples of competition law arguments being raised as a defence in contractual or intellectual property

disputes.
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4.5

Consultation Document, in particular to (i) identify those cases which would be appropriate
for the fast track, which will be challenging, and (ii) provide the CAT with sufficient
discretion in terms of case management, timing and costs measures to ensure an
appropriate balance between access to justice, and the safeguarding of both the rights of

defence and the quality of the CAT's decision making.

Finally, we note that the introduction of any new form of procedure designed to increase
the volume of claims in the CAT must be subject to appropriate additional resourcing for

the CAT to ensure that its other functions are not undermined.

Inevitable complexity of competition cases

4.6

4.7

4.8

Underlying the BIS proposals for a fast track route appears to be an assumption that cases
involving SMEs, and in particular abuse of dominance cases where a claimant is seeking
injunctive relief rather than damages, are likely to be simpler and easier to resolve than

other cases. Respectfully, we consider this to be misplaced.

Competition cases, in particular abuse of dominance cases, where difficult issues of market
definition and the assessment of market power come into play even prior to the vexed
question of whether particular conduct is abusive, are often very complex, raise questions
of fact, law and economics, and regularly require expert evidence. This is not altered in a
scenario where the claimant is an SME — whether it is an SME or a larger business
challenging, for example, a distribution model, pricing terms, or refusal of access to

infrastructure or intellectual property, the issues will be very similar and just as complex.

This can be illustrated by considering the time and effort which it takes for the OFT, a
sectoral regulator or the Commission to investigate and determine an abuse of dominance
case, and for the CAT to determine an appeal on liability, or a follow-on damages claim, in

an abuse of dominance case. By way of example:

48.1 In relation to the OFT's Cardiff Bus decision, as case which had an SME
complainant, it took over 4 years from the complaint until the OFT's decision. In
relation to the follow-on damages claim in the CAT, this took over 1 % years
from application to judgment, and involved a 10 day hearing (requiring extensive

witness evidence), this on causation and quantum alone.™®

4.8.2 In relation to Ofgem's abuse of dominance finding against National Grid, the

period between the Statement of Objections being issued and decision was in

10

OFT Case No. CA98/01/2008; 2 Travel Group PLC (in liquidation) v Cardiff City Transport
Services Limited ([2012] CAT 19).
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4.8.3

484

485

itself nearly 2 years, and the appeal in the CAT involved a hearing of 11 days and
extensive expert evidence. This is before considering the further appeal to the
Court of Appeal on liability and level of penalty (and the application for

permission to appeal to the House of Lords which was denied). **

In relation to the Genzyme case, the OFT investigation took 2 years from the third
party complaint to the OFT's decision, followed by a period of over 2 years from
Genzyme's application to the CAT to the resolution of its appeal on liability and
consequent remedies, together with a further lengthy period in which a damages

action was brought and ultimately settled.*

In the High Court, even when only the trial period is considered, Purple Parking
Limited and Meteor Parking Limited v Heathrow Airport Limited™ required 13
hearing days, and involved evidence from numerous witnesses. Attheraces
Limited v The British Horseracing Board required 3 hearing days for the interim
injunction application, and 12 hearing days for the substantive hearing, plus 4

days for the successful appeal to the Court of Appeal.**

Other examples of very lengthy and very complex investigations and appeals,
involving the type of issue which might well be raised by an SME in a fast track

claim, are of course those which have come before the EU Commission and the

|15

European Courts, such as the Intel*®, Microsoft'®, and Astra Zeneca'’ cases.

4.9 Given the time, legal representation, and expert assistance required in all of these cases,

they are likely to have given rise to varying degrees of very high costs.

1 Ofgem Case CA98 STG/06; National Grid plc v Gas and Electricity Markets Authority ([2009]
CAT 14); National Grid plc v Gas and Electricity Markets Authority ([2010] EWCA Civ 114).
12 OFT Case No. CA98/3/03; Genzyme Limited v Office of Fair Trading ([2004] CAT 4); Genzyme

Limited v Office of Fair Trading ([2005] CAT 32); Case Number 1060/5/7/06 Healthcare at Home v
Genzyme Limited.

B [2011] EWHC 987 (Ch).

1 [2005] EWHC 3015 (Ch); [2007] EWCA Civ 38.

15

16

17

Case 37.990 Intel; appeal to General Court pending in Case T-286/09 Intel v Commission.
Case 37.792 Microsoft; Case T-201/04 Microsoft Corporation v Commission.

Case 37.507 Generics/Astra Zeneca; Case T-321/05 AstraZeneca v Commission; appeal to

ECJ pending in Case C-457/10P AstraZeneca v European Commission.
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4.10

Although there may be some categories of case — for example where dominance is not in
doubt (e.g. due to previous administrative findings) and where the behaviour complained of
falls into a clearly established category of abuse — which might be less complex, the vast
majority of competition cases are likely to be difficult to resolve cheaply, quickly and
simply. This applies to the examples given within Box 1 of the Consultation Document,

which are far from clear on their face.

Patents County Court

411

412

4.13

This unavoidable complexity of competition cases can be compared with some of the
categories of claim which are brought in the Patents County Court ("PCC") under the

procedure referred to in paragraphs 4.26-4.27 Consultation Document.

Although some disputes as to patent validity, for example, are undoubtedly complex, the
PCC procedure tends to be used for the simpler patent disputes, and other forms of
intellectual property dispute, such as copyright disputes, which can be significantly less
complex than the type of competition case discussed above (and can be resolved in many

cases without expert evidence).
In relation to the PCC procedure it is noteworthy that:

4.13.1 The procedure is designed for "smaller, shorter, less complex, less important,
lower value actions” whereas "Longer, heavier, more complex, more important

and more valuable actions belong in the High Court".*®

4.13.2 This is therefore not a procedure limited to SMEs or designed to deal with actions
by SMEs against larger better resourced parties (although the size of the parties is
relevant to determining whether this is the appropriate route)*® , but is designed to
deal with smaller/less complex claims. Such claims are identified as those which

fall below the £500,000 damages cap (or where the parties agree)®, discretion

18

19

20

See the PCC Guide (http://www.justice.gov.uk/downloads/courts/patents-court/patents-court-

guide.pdf/).
As per the PCC Guide, "If both sides are small or medium sized enterprises then the case may well be

suitable for the Patents County Court. If one party is a small or medium sized enterprise but the other is
a larger undertaking then again the case may be suitable for the Patents County Court but other factors
ought to be considered such as the value of the claim and its likely complexity."

The Patents County Court (Financial Limits) Order 2011 and the Patents County Court (Financial
Limits) Order (No. 2) 2011.
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being exercised in relation to claims for injunctive relief to determine whether

these are appropriate for the PCC or should be transferred to the High Court.?

4.13.3  The (two-way) cap on recoverable costs applicable in the procedure is higher than
that proposed in the Consultation Document (£50,000), although it is recognised

that actual costs are very likely to exceed this.

4.13.4  There is very active case management, which in particular leads to the limiting of

issues between the parties.

4.13.5 Questions as to disclosure, expert evidence, cross-examination and so on are dealt

with on an issue by issue basis so as to limit both the time and costs involved.

4.13.6  Pleadings are required to be fuller than those in the High Court, the PCC Guide
providing that statements of case "must set out concisely all facts and arguments
relied on", and can be relied on as evidence, so that both the issues between the

parties and the level of complexity of the case are clearer at an earlier stage.

4.13.7  Decisions on whether a case should proceed in the PCC or should be transferred
to the High Court (where a party requests this) are not dealt with at the outset, but
at the first case management conference stage once statements of case have been

submitted, and therefore the relative merits of the case are somewhat clearer.

4.14  Itis also worth noting that the success of the small claims procedure in the PCC appears to
be in part predicated on active engagement of the parties' lawyers, for example in terms of
the full pleadings and limitation of issues. If a claimant were unrepresented, such a

procedure may not be as effective.
Interim injunctions

415 The other assumption underlying the BIS proposal appears to be that an interim relief
application can be dealt with easily, and that when this has been resolved, the parties will
agree a resolution amongst themselves and the case will not need to proceed further
(paragraphs 4.31-4.32 Consultation Document).

4.16  Where the case involves a fundamental challenge to the business model of a defendant or
an element thereof (for example, a pricing model, distribution system, or network of

2l The PCC Guide states that: "As a general rule of thumb, disputes where the value of sales, in the UK, of

products protected by the intellectual property in issue (by the owner, licensees and alleged infringer)
exceeds £1 million per year are unlikely to be suitable for the Patent County Court in the absence of

agreement".
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417

contracts), with an impact wider than the specific case in hand, it is not clear that such

resolution is in fact likely.

Moreover, under a system in which costs are capped at a very low level as proposed,
incentives to settle also appear low on the part of the claimant (as has been the experience
in the PCC).

Form of fast track action proposed

4.18

419

4.20

421

In light of the above, we consider the proposed fast track in its current form to be
unrealistic, and therefore unlikely to assist SMEs in tackling anti-competitive behaviour. It
is not clear, for example, that the emphasis on dealing with matters on the papers rather
than orally will actually assist SMEs, nor that such a system would be workable or

effective for unrepresented claimants.

Moreover, we consider that the proposals as currently formulated pose real risks to the
rights of defence, and that they do not contain sufficient safeguards against unmeritorious,
unfounded or vexatious claims. Further, a claim by an SME may raise fundamental
challenges to a defendant's business model as a whole, which in the interests of justice it
should have the right to have properly heard, including to adduce appropriate expert

evidence. This may simply be impossible within the time limits and cost caps proposed.

Finally, we consider that the proposed design details, in particular as to timing, would give
rise to concerns about the CAT's ability to receive sufficient argumentation and to give
sufficient consideration to the issues before it. Given that the cases in question may give
rise to important questions of principle (both legal question in and terms of application to
the facts), both for the defendant in its dealings with other customers or competitors, and
more widely, and due to the precedent value of the CAT's rulings, it is essential to ensure
the CAT's ability to properly consider the claims before it is not undermined within any

fast track process.
These concerns arise in particular in the following areas.

4.21.1 Firstly, as is evident from the discussion above, cases brought by SMEs are not
necessarily simpler or of lower value/impact than any other sort of competition
claim, and it therefore cannot be assumed that SME claims are appropriate for a

fast track procedure.

4.21.2 Secondly, it may not be possible to judge at the time of application for the fast

track whether a claim is so appropriate, and the proposals as set out in the
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4213

4214

4.21.5

4.21.6

4.21.7

11/7034055_4

Consultation Document do not seem to envisage the possibility for the claim to be

transferred to the "normal” track at a later date.

Thirdly, there does not appear to be any form of preliminary merits threshold
envisaged as part of the application process, despite the serious consequences for
the defendant which would arise if a case were allocated to the fast track (see
further below). This is particularly concerning given the comment by BIS that the
experience of the Competition Pro-Bono Service ("CPBS") is that a significant
number of SMEs who believe they are victims of anti-competitive behaviour in
fact have no strong competition case to bring (paragraph 4.29 Consultation
Document). It is in our view doubtful that simply access to a "Plain English" web
page on the CAT site and strong encouragement to make use of pro bono advice

bodies (paragraph 4.30(i)) would in itself be sufficient to deal with this concern.

Fourthly, the proposal to have a fixed cost cap applicable in all cases is
inappropriate given the great variety in the type, size and complexity cases which
could be brought.

Moreover, the level of cap proposed - £25,000 in total - is manifestly inadequate
in respect of even the early stages of the simplest type of competition claim that
can be envisaged. If such a low cap were introduced, there would be serious risks
of unmeritorious, unfounded and vexatious claims being brought, leading the
defendant to incur significant irrecoverable costs, in addition to management time,
in defending such claims. The concern is magnified by the apparent lack of
reciprocity in the proposal — it appears from paragraph 4.28 Consultation
Document that BIS does not envisage that the defendant's exposure to the

claimant's costs would be so limited.

Fifthly, as demonstrated by the cases referred to above, 6 months is an unrealistic
target for the claim to be heard in the vast majority of cases, as is the proposed
limitation on oral hearings to a few days in many cases, although this will

obviously depend on the points at issue.

Finally, we believe that the proposal to waive the requirement for cross-
undertakings in damages in respect of interim injunctions is problematic and
poses serious risks for the rights of the defence. This would remove an important
safeguard from unmeritorious claims, in particular where the relief sought would

impact the entirety of a defendant's business model. It is notable that this design

13
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element is not a feature of the PCC procedure (and our understanding is that in

fact interim relief is not regularly sought in the PCC).

Alternative approach

4.22

In light of the considerations set out above, if BIS is minded to introduce a separate
procedure, rather than relying on the existing and already flexible case management powers
of the CAT and its ability to apply its discretion in relation to the award of costs, we
consider that a more appropriate and workable approach could be along the following lines,

rather than a "one size fits all"' fast track.

Selection of cases

4.23

4.24

4.25

An appropriate filter to identify which cases are suitable for the fast track is key. Suitable
cases in these circumstances must mean those of sufficient simplicity such that they are
capable of being resolved through an expedited process, and those which are appropriate to
be considered for measures designed to facilitate access to justice. As demonstrated above,
the fact that a case is brought by an SME is not a sufficient filter to select these cases, as a
claim being brought by an SME is not a proxy for simplicity, or for low value. An
appropriate filter to identify simpler cases would also have the advantage that claimants
wishing to take advantage of the fast track procedure would be incentivised to simplify

their claims (for example in terms of the issues raised).

We would therefore propose that, upon an application for a claim to be heard in the fast
track, the CAT chairman would determine whether this is appropriate based on a series of
factors to be set out in the CAT Rules, modelled on those applicable in the High Court
under CPR 26, and the factors applied in the PCC, as adjusted for issues specific to

competition claims. The parties' representations would be sought at this stage.

There could be a default presumption that the fast track would be the appropriate route if

certain thresholds? were met (and not appropriate if these were not met), for example:

The value of the claim is lower than a specified figure, for example £500,000 (as per the

damages cap in the PCC).

Where injunctive relief is sought the value of sales impacted would be lower than a
specified threshold, for example £500,000.

The hearing is likely to last for no more than a specified number of days.

22

Which could be re-assessed over time once experience of selecting and hearing these type if cases is

gained.
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4.26

4.27

4.28

The amount of expert evidence required is relatively limited, for example that there are
likely to be no more than a specified number of fields in which expert evidence will be

required and/or that there are likely to be no more than a specified number of experts.

However, the CAT chairman would be obliged to also consider other relevant factors in

considering whether to depart from the default position either way, such as:
The size and status of the parties.
The financial value of the claim relative to the resources of the claimant and the defendant.

Whether the claim could be brought more appropriately as part of a collective action with
other claimants or a representative action (for example in the case of a follow-on damages
action), depending on what, if any, amendments are made to the collective redress regime

in the UK as a result of the consultation.

The nature of the remedy sought.

Whether the outcome of the case would have wider effects than as between the parties.
The likely complexity of the facts, law and evidence.

The likelihood of conflicting factual evidence and the amount of oral evidence and cross-

examination likely to be required.
The existence or otherwise of related administrative findings.

Whether the claimant is prepared to limit the issues raised in order to benefit from the fast

track.
The views of the parties.

Whether the claimant has first sought to engage in ADR or otherwise reach a negotiated

solution.
Whether the claim meets some form of preliminary merits threshold.

In order to assess these matters, we consider that a claimant would need to provide a
relatively detailed amount of information about its case and the evidence either relied on or
sought, rather than a simplified version of a normal application as currently proposed

within the Consultation Document.

We believe that, in addition to consideration of this at the application stage, the parties
should also have the ability to apply for transfer out of the fast track at the first case

management conference.
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Design details

4.29

4.30

431

In relation to cost caps, we oppose the introduction of a fixed cap in all cases, and instead

would propose that:

The CAT would be obligated to consider cost caps in all fast track cases, with a
presumption that a degree of (two-way) cost capping will be applied, unless circumstances
(including the CAT's preliminary view on the merits, and whether the claimant has entered

into funding or ATE insurance arrangement) require otherwise.

There be no presumption as to the level of any cost cap, this to be determined by the CAT
within its discretion. Illustrative examples could be given within the CAT Guide to

Proceedings as to likely appropriate caps in certain types of cases.

The CAT would have the ability to impose individual cost caps for different stages of the
proceedings, including up to and including an interim relief application, and/or until after
statements of case and the first case management conference, when greater details about

the case will be known.

The CAT would have the ability to require certain issues, or disclosure requests, be

narrowed if cost caps are to be granted.

As indicated above in relation to the selection of claims, we consider that damages should
be capped (unless the parties agree otherwise). It is difficult to determine an appropriate
level, but we would suggest that this could be £500,000 in the first instance as in the
PCC.% This, however, clearly does not deal with the issue that injunctive relief could have
a much greater impact on the defendant, and therefore this must be a key factor in

assessment of whether a claim is suitable for the fast track.

In relation to other design details, we suggest that the CAT be under an obligation to
exercise its case management powers in fast track cases to ensure an appropriate balance
between the objectives of expeditious access to justice and safeguarding the rights of
defence, but that the details be largely left to its discretion. In particular we would suggest
that:

No fixed time period be imposed from application to trial, but target time periods be set

and included in the CAT's Guide to Proceedings.

23

Which could be re-assessed over time once experience of selecting and hearing these type if cases is

gained.
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4.32

No fixed time period be imposed for hearing length, but a default position apply that this

would be no more than a specified number of days, unless circumstances require otherwise.

The CAT exercise active case management, including in respect of the issues on which

disclosure and expert evidence are to be allowed.

In respect of interim injunctive relief, whilst we agree that the CAT should have the
flexibility in principle to waive or limit cross-undertakings in damages, we do not consider
that there are sufficient grounds to depart from the applicable principles followed in the
High Court for determining whether a cross-undertaking in damages will be waived or

limited.

Relationship with collective redress proposals

4.33

We note that it is not clear from the Consultation Document whether BIS envisages that
collective actions could be brought using the proposed fast track procedure. For the
avoidance of doubt we note that we consider that this should not be possible and that the
two routes should be mutually exclusive (which would not prevent the CAT consolidating
similar claims as part of a fast track procedure in accordance with the CAT Rules in

appropriate cases).

"Warning letter™

4.34

4.35

5.1

6.1

For completeness, we note our serious opposition to the possible proposal set out in
paragraph 4.35 Consultation Document for the CAT or the OFT to write "warning letters"

to alleged infringers.

The CAT, as a judicial body, should clearly have no role in in such a scheme. Similarly, the
OFT should only take any action having appropriately investigated the alleged
infringement in accordance with its obligations under the CA98 and its general public law

duties, i.e. it should follow its normal investigation procedures.

QUESTION 5: HOW APPROPRIATE ARE THE DESIGN ELEMENTS
PROPQOSED, IN PARTICULAR COST THRESHOLDS, DAMAGE CAPPING AND
THE EMPHASIS ON INJUNCTIVE RELIEF?

See our response to Question 4 above.

QUESTION 6: SHOULD ANYTHING ELSE BE DONE TO ENABLE SMES TO
BRING COMPETITION CASES TO COURT?

If the, adjusted, procedure proposed above were adopted we do not consider that further

reforms would be needed or desirable in respect of the processes by which competition
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claims can be brought by SMEs, in particular if some of the other proposals set out in the

Consultation Document (such as those as to collective redress) were adopted.

QUESTION 7: SHOULD A REBUTTABLE PRESUMPTION OF LOSS BE
INTRODUCED INTO CARTEL CASES? WHAT WOULD BE THE MOST
APPROPRIATE FIGURE TO USE FOR THE PRESUMPTION?

Should a rebuttable presumption of loss be introduced into cartel cases?

7.1

7.1

7.2

7.3

We are firmly opposed to the introduction of any presumptions of loss, whether in cartel
cases or otherwise.? This would be a radical departure from the general English law
position that loss must be proven and that claimants can only claim for loss which has
actually been suffered. It is unnecessary, inappropriate, and in any event unworkable in any

just manner.

As a matter of principle, if there is no longer a requirement to prove loss, then the regime
would move away from a compensatory model to one with a punitive element, which is not

in our view justifiable.

Levels of loss will vary widely, as with any tort, which requires detailed consideration of
both the question of causation and of quantification. Each cartel is different: in simple
terms, some may never be implemented (or participants may "cheat™) and therefore have
little or no impact on prices, others may give rise to a significant overcharge. In other cases
some customers may suffer a cartel effect, for example those which purchase on the basis
of list prices (if that is what the relevant agreement related to), whereas other customers of
the same supplier may not be impacted at all (for example if they were supplied pursuant to

a long term contract entered into prior to the cartel period).

Whilst a rebuttable presumption of loss may encourage claimants, as it would be likely to
provide a focal point for settlement discussions (albeit one which is unlikely to be accepted
by defendants), this is not clearly not necessary for such claims to be brought. Moreover, as
well as encouraging unmeritorious claims and raising issues of justice (considered further
below), introducing such a presumption may make settlements less likely, as claimants may
focus on the 20% level, whilst in many cases defendants would be unlikely to make any

settlement offer in this region.

24

We note that the proposal within the Consultation Document would more accurately be described as a
presumption of overcharge, rather than loss, the level of loss depending also on various other factors,
such as the level of pass-through, the volume of sales, as well as factors relevant to the question of

causation, such as when and how contracts were awarded or sales made.
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7.4

7.5

7.6

1.7

7.8

7.9

7.10

Claimants can and do obtain expert evidence (in relation to which expert economic advice
is readily available) as to the level of overcharge, as evidenced by the numerous follow-on
claims brought to date, and the greater number of out of court settlements reached on the

basis of claimants having adduced just such evidence.

Whilst competition cases do raise complex issues of quantification, including the
establishment of the appropriate counter-factual, other types of claim in other areas of law
can raise equally complex questions of quantification, which claimants can and do deal
with regularly, as do the courts. Just two examples are intellectual property cases and
contractual cases in which loss of profits needs to be assessed. There is no reason why

competition law claims should be treated differently.

Whilst a cartelist may in theory have some informational advantage over the claimant in
terms of evidence of what factors influenced the setting of prices for example (although in
many cases given the time period between the infringing conduct and the damages action
that is simply unavailable), the disclosure rules applicable under English law mean that
claimants will have equal access to such evidence, and in practice are often able to obtain a
significant degree of data during settlement discussions before any disclosure process has
commenced. In addition, certain economic techniques to model the impact of a cartel can in
any event be employed on the basis of information equally available to the claimant — such

as that on price, product specification, input costs and so on.

Moreover, when it comes to the question of passing-on, which is as fundamental part of
quantification of cartel damages as the level of overcharge, the claimant will have the
informational advantage over the defendant, as it will have the evidence of its own pricing

decisions.

In any event, we note that as both claimants and defendants would adduce expert evidence
in both litigation and in settlement discussions, as a matter of practice it is unclear how

much value the introduction of a rebuttable presumption would add.
Further, we do not consider that such a presumption could be workable in practice.

The Consultation Document appears to assume that the presumption of overcharge would
be applied at different levels along the distribution chain. This is illogical, and would cause
injustice to the defendant if applied. If it is presumed that an indirect purchaser has suffered
a 20% overcharge, this assumes that the direct purchaser has passed on the increase in price
to its customers. Yet under the proposal it would be presumed that the direct purchaser had
suffered a 20% overcharge, and therefore had not passed on the increase in price. If a

defendant were to be ordered to pay damages essentially many times over for the same loss,
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7.11

7.12

this would be manifestly unjust. This is eve