3 The Planning Inspectorate

Appeal Decision

by Ken McEntee
a person appointed by the Secretary of State for Communities and Local Government

Decision date: 6 March 2018

Appeal ref: APP/K3415/L/17/1200137

e The appeal is made under section 218 of the Planning Act 2008 and Regulations 117(1)(a),
and 117(1)(b) of the Community Infrastructure Levy Regulations 2010 (as amended).

» The appeal is brought by |

e A Liability Notice dated 29 September 2016 was served by Lichfield District Council on 30

September 2016 in respect of planning permission N

e A Liability Notice was served in respect of planning permission |
on 9 August 2017.

e A revised Liability Notice was served in respect of |l 2nd a Liability Notice was
served in respect of | o © August 2017.

e Demand Notices in respect of planning permissions |l "< I \cre served
on 9 August 2017.

e The description of planning permission I
-

e The description of planning permission I

e The alleged breach in relation to both planning permissions is the failure to submit a
Commencement Notice.

e The outstanding surcharge for failure to submit a Commencement Notice is Jjjjiil] in
relation to planning permission | 2" I in relation to planning permission

Summary of decision: The appeal is dismissed and the total surcharges of

I are upheld.

Procedural matters

1. I note that the appellants wish to appeal against the Council’s decision to
refuse self-build exemptions. However, I should make clear that there is no
ground of appeal available to overturn the Council’s decision on an application
for CIL exemption and I have no powers to do so. All that is before me to
determine is the appeal on the grounds made.

The appeal under Regulation 117(1)(a)?

2. Regulation 67(1) explains that where planning permission is granted for a
chargeable development, a Commencement Notice (CN) must be submitted to

! That the claimed breach which lead to the surcharge did not occur

https://www.gov.uk/government/organisations/planning-inspectorate



https://www.gov.uk/government/organisations/planning-inspectorate

Appeal Decision: APP/K3415/L/17/1200137

the Collecting Authority (Council) no later than the day before the day on which
the chargeable development is to be commenced. Regulation 83 explains that
where a chargeable development is commenced before the Collecting Authority
has a received a valid Commencement Notice, the Council may impose a
surcharge equal to 20 percent of the chargeable amount payable or |,
whichever is the lower amount. In this case, the appellant argues that he did
not submit the required CN as he contends he was told in telephone
conversations with the Council not to issue any further notices as the CIL was
being looked into. However, the Council assert that the appellants have
misunderstood the situation as the Council would not have told the appellants
not to submit a CN.

3. Where there is no documentary evidence before me it is not possible to
conclude on exactly what was said in telephone conversations between the
parties. While I have sympathy if the appellants got/were given the wrong
impression, the fact remains that the onus was on them to ensure a CN was
submitted before starting works on the chargeable developments. The
appellants will have been aware of this from the original Liability Notice (LN) of
29 September 2016. However, it seems they commenced works on permission
I on 24 April 2017 and 20 June 2017 on permission N/
according to their belated CNs, although the Council consider development was
commenced on 23 March 2017 in relation to the former. However, as there is
no appeal under Regulation 118 before me, this is not something for me to
decide upon.

4. It is noted that the Council stated in their letter of 6 June 2017 in relation to
permission I that “The Council will serve a Liability Notice (or a revised
Liability Notice where necessary)...”. However, it appears clear that this was
put on hold while investigations were taking place into a potential fraud after
the Council received Form 7 — Self Build Exemption Claim Form Part 1 dated 1
June 2017. There is no explanation from the Council as to the reason for the
delay from the grant of approval of planning permission on 10 March 2017 until
the fraud investigation. Nevertheless, there is no evidence before me to
suggest that the appellants chased the Council to find out when a LN or revised
LN would be issued, particularly as they needed the LN reference numbers in
order to complete the CNs. It seems they simply grew impatient as they were
concerned about abortive costs and decided to press ahead with the
development. While I have sympathy with the appellants in view of the
misunderstanding between the parties about submission of forms, I take the
view that this was a risky strategy for the appellants to take, given the
potential consequences explained in the original LN of 29 September 2016 and
the Council’s letter of 6 June 2017.

5. The appellants eventually submitted CN’s after the event on 1 August 2017
stating commencement dates of 24 April 2017 for |l 2nd 20 June 2017
for - Therefore, the inescapable fact is that CN’s were not submitted
before works commenced on the chargeable developments as required by
Regulation 67(1). Consequently, I am satisfied that the alleged breach that led
to the surcharges occurred. The appeal on this ground fails accordingly.

2 The Collecting Authority has issued a Demand Notice with an incorrectly determined commencement date
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The appeal under Regulation 117(1)(b)?

6. Itis clear from the evidence that, although there was a delay in doing so in
regards to planning permission |l the Council served LNs in relation to
both planning permissions. Unfortunately, the appellants pressed ahead with
development before receiving a LN in relation to |l and a revised LN in
relation to |- The appeal on this ground also fails accordingly.

Formal decision

7. For the reasons given above, the appeal on the grounds made is dismissed and
the CIL surcharges are upheld.

8. While I am dismissing the appeal, if the appellants are unhappy with the
Council’s conduct in this matter or their adopted procedures, it is open to them
to submit a complaint through the Council’s established complaints process in
the context of local government accountability.

K McEntee

3 The Collecting Authority failed to serve a Liability Notice in respect of the development to which the surcharge
relates
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