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1. Introduction
1.1 This guidance
This is a guide to help charities and their advisers understand what it means when the Charity
Commission opens a statutory inquiry.
The Commission is established by law as the regulator and registrar for charities in England and
Wales. The Commission’s work seeks to protect the public’s interest in charities.
Charities must comply with the law. The Commission deals with problems in charities in a number
of ways depending on what the problem is, its severity, the evidence to support it, the impact it has
and what is required to resolve it. Deliberate wrongdoing, illegal activity, criminality and serious
abuse will be dealt with rigorously and decisively.
Through its work, the Commission identifies and investigates apparent misconduct or
mismanagement in the administration of charities, and works to resolve issues of concern. In
serious cases of abuse and regulatory concern, the Commission may open a statutory inquiry. The
Commission’s decision to open an inquiry is not taken lightly, and depends on a careful
assessment of a set of factors. Before taking the decision to open a statutory inquiry, it will apply
its Regulatory and Risk Framework, and will make sure that an inquiry is carried out in line with the
principles of best regulatory practice.
The purpose of an inquiry is to examine the issues of regulatory concern in greater detail. It will
investigate and establish the facts of the case so that the Commission can determine the extent of
any misconduct or mismanagement; the extent of the risk to the charity, its work, property, or
beneficiaries; and decide what action is needed to resolve the concerns.
An inquiry should not in itself be seen as a determination by the regulator of wrong-doing in a
charity. The exception to this is those cases where wrong-doing is clear at the point of opening the
inquiry and, for example, the Commission has exercised temporary and protective or other
remedial powers at the same time, where it must be satisfied that it has sufficient evidence to act.
If the allegations made or causes for concern are not substantiated, the inquiry will say so. The
ultimate aim is to stop abuse, ensure compliance and put a charity back on a secure footing.
Where this is possible, it may include restoring its reputation, protecting beneficiaries or assets and
upholding public confidence in the charitable sector generally.
When opening an inquiry, the Commission normally expects to deal directly with the charity
trustees. This is because they have general control and management of the charity’s
administration and are directly and legally responsible for what happens in it. This guidance is
intended to help you and your co-trustees understand the inquiry process and your rights and legal
obligations in relation to it. The guidance may also be useful for a charity’s advisers, employees,
officers or agents, as an inquiry can also affect them.
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Charities that are based or operate in Scotland or Northern Ireland come within the jurisdiction of
the Office of the Scottish Charity Regulator or the Charity Commission for Northern Ireland.

1.2 Previous guidance
This guidance supplements the Commission’s other information about compliance work that can
be found on GOV.UK.

1.3 Scope of this guidance
This guidance is for charities into which the Commission has opened an inquiry, and their advisers.
If you wish to make a complaint or raise regulatory concerns about a charity, please refer to the
guidance Complain about a charity, which states what issues will be considered and the
information needed to take them forward.

1.4 Using this guidance
Each section has a topic heading under which there are relevant questions you might raise about
how the Commission deals with an inquiry. Generally there is a summary answer (‘The short
answer’) and then more background (‘In more detail’).

1.5 Other sources of help and advice
The Commission will always seek to discuss matters raised by the inquiry with you and your cotrustees, but you may still seek your own independent professional advice.

1.6 ‘Must’ and ‘should’: what the Commission means
In this guidance:



‘must’ means something is a legal or regulatory requirement or duty that trustees must
comply with
‘should’ means something is good practice that the Commission expects trustees to follow
and apply to their charity

Following the good practice specified in the Commission’s guidance will help you to run your
charity effectively, avoid difficulties and comply with your legal duties. Charities vary in terms of
their size and activities. Consider and decide how best to apply the Commission’s good practice to
your charity’s circumstances. The Commission expects you to be able to explain and justify your
approach, particularly if you decide not to follow good practice.
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In some cases you will be unable to comply with your legal duties if you don’t follow the good
practice. For example:
Your legal duty

It’s vital that you

Act in your charity’s best
interests

Deal with conflicts of interest

Manage your charity’s
resources responsibly

Implement appropriate financial controls
Manage risks

Act with reasonable care
and skill

Take appropriate advice when you need to, for example when buying or
selling land, or investing (in some cases this is a legal requirement)

Trustees who act in breach of their legal duties can be held responsible for consequences that flow
from such a breach and for any loss the charity incurs as a result. When the Commission looks
into cases of potential breach of trust or duty or other misconduct or mismanagement, it may take
account of evidence that trustees have exposed the charity, its assets or its beneficiaries to harm
or undue risk by not following good practice.

1.7 Technical terms used in the guidance
The following terms are used throughout this document, and should be interpreted as having the
specific meaning given.
Statutory inquiry: the Charities Act 2011 gives the Commission a statutory function to investigate
concerns identified in the administration and running of a charity. A statutory inquiry is an
investigation conducted under the legal framework set out in section 46 of the act. The
Commission may also open inquiries into groups of charities; these are known as ‘class’ inquiries.
Certain powers to require information or documents from charities and individuals and to act to
protect charities can be used only after a statutory inquiry has been opened.
Trustees: trustees serve on the governing body of the charity and are responsible for the general
control and management of the administration of the charity. They can be known as directors,
board members, governors or committee members.
Beneficiaries: these are the people who the charity’s aims are intended to benefit.
Charities Act 2011: this act sets out the functions of the Commission and gives it a range of
powers, including the power under section 46 to open statutory inquiries into charities. Throughout
this guidance ‘the act’ means the Charities Act 2011 and the changes made to it as a result of the
Charities (Protection and Social Investment) Act 2016.
Direction: this is a legal document issued when the Commission requires people to take a
particular action. This may be to give particular information or documents, or to attend a meeting
with the Commission. The direction will specify what information or documents must be provided
and within what timescale. Failure to comply in full and within the deadline with any direction of the
Commission can be taken as evidence of misconduct or mismanagement in the administration of
the charity. There are also serious legal consequences which might be enforced. Failure to comply
can also result in the Commission taking further regulatory action and may be referred to in the
statement of results of inquiry.
Order: in this guidance an order is a legal document the Commission makes to authorise or
prevent particular actions by the charity trustees or other named individuals. Section 4 considers
the powers the Commission uses in an inquiry, which will be set out within an order. Failure to
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comply in full and within the deadline with any order of the Commission can be taken as evidence
of misconduct or mismanagement in the administration of the charity. There are also serious legal
consequences which might be enforced. Failure to comply can also result in the Commission
taking further regulatory action and may be referred to in the statement of results of inquiry.
Proscribed organisation: this is an organisation which the Home Secretary believes to be
concerned in terrorism as defined by the Terrorism Act 2000. It’s a criminal offence for a person to
be a member of, or invite support for, or arrange a meeting for, a proscribed organisation.
Proscription means that the financial assets of the organisation become terrorist property and can
be subject to freezing and seizure.
Scheme: in this context the term ‘scheme’ refers to a scheme the Commission makes under
section 79 of the act. It’s a legal document that changes, replaces or extends the trusts of a
charity. It may be fully regulating, covering all aspects of a charity’s administration and purposes
and replacing its previous governing document, or it may add to or alter some part of the governing
document.
Statutory declaration: this is a legal document, in the form of a signed statement, often used to
enable an individual to give evidence of something about which no independent evidence is
available. It’s an offence for an individual to make a statutory declaration that contains material
they know to be false or do not believe to be true.
Vesting of property: if land or other assets of a charity are at risk of misuse or being lost to the
charity, the Commission can order that the property be held by or ‘vested’ in the Official Custodian
for Charities or another person for safekeeping. For more information - see The Official Custodian
for Charities’ ‘land holding’ service (CC13).

2. This guidance at a glance
This section provides a quick reference to the contents of this guidance.
Section 3 explains where the Commission gets the authority to inquire into charities, and the
general approach to this work.
Section 4 explains what happens once the Commission has opened an inquiry and describes the
statutory powers that can be used.
Section 5 sets out the Commission’s obligations, in line with the principles of best regulatory
practice, including to act fairly when an inquiry is undertaken and to observe the rights of trustees
and other interested parties. It explains the legal obligations for those who help the Commission
with the inquiry. It also explains what action you can take if you’re dissatisfied with the
Commission’s decisions or the way it has used its powers, and how to complain about the
Commission’s standard of service.

3. The Commission as regulator
3.1 What is meant by regulation?
The short answer
Regulation refers to the Commission’s duties, functions, responsibilities and legal powers to
protect charities, and so to increase its effectiveness and the public’s trust and confidence in it.
The Commission’s overall approach to regulating charities and how it assesses and manages risk
is set out in its Regulatory and Risk framework.
In more detail
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The Commission has been given a statutory role to regulate charities and legal powers to do so.
These powers are set out in the act.
The Commission’s objectives, as set out in the act, are to:






increase public trust and confidence in charities
promote awareness and understanding of how charities must operate for the public benefit
promote compliance by charity trustees with their legal obligations in exercising control and
management of the administration of their charities
promote the effective use of charitable resources
make charities more accountable to donors, beneficiaries and the general public

In fulfilling these objectives the Commission provides a wide range of web based guidance that
applies to most charities. There are also online services for updating and changing the information
that is held about your charity. When necessary the Commission resolves charity governance
issues by using legal powers to make schemes or orders where a charity does not have its own
powers to do so.
The Commission’s regulatory role focuses on the charity trustees and their conduct. If something
goes wrong in a charity, you and your co-trustees must take responsibility for putting things right.
In serious cases of abuse the Commission may investigate and open an inquiry. When a charity’s
property, reputation, beneficiaries or work have been harmed, or are at serious risk of abuse, the
Commission’s investigations work aims to prevent further abuse and put charities back on a proper
footing for the future. This will involve opening a statutory inquiry to identify and investigate any
misconduct or mismanagement in the administration of charities (see section 4.1) and resolving
the problems that are found. It may also involve using the Commission’s remedial and protective
powers when appropriate and proportionate to do so. The Commission may also then monitor
progress made following its intervention.
The Commission’s regulatory powers and remit extend to both registered and unregistered
charities, including over funds raised for charitable purposes, for example, charitable appeals.

3.2 When would the Commission be likely to open a statutory inquiry?
The short answer
The Commission is likely to consider opening a statutory inquiry where:




the regulatory concerns and their surrounding circumstances are serious and where there
are indications of misconduct or mismanagement
there is a need to use regulatory powers
there is a need to provide public assurance and otherwise safeguard public trust and
confidence in the charity or charities more generally

The purpose of an inquiry is to investigate and establish the facts of the case, so that the
Commission can:




identify the extent of any misconduct and mismanagement
assess the risks to the charity, its property (including, reputation), beneficiaries or work
decide what, if any, action needs to be taken to resolve the concerns and ensure this takes
place
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In more detail
Inquiries deal with serious regulatory concerns. The Commission’s approach to opening an inquiry
and the factors which are considered when deciding to open an inquiry are set out in its
Operational Guidance for staff OG117 B1.
Before opening an inquiry, the Commission will have assessed the seriousness of the regulatory
issues against its Regulatory and Risk framework and the severity of the circumstances connected
with each of these issues.
When a serious concern comes to the Commission’s attention, it will consider the seriousness and
extent of the risk involved and how the charity is dealing with it. Before an inquiry is opened, a preinvestigation assessment is undertaken, which will include looking at the concern raised, the
source of the concern, what evidence there is to support or discredit this, the strength of this
evidence and the potential impact of the issues raised.
An inquiry will usually be opened because:





there are indications of misconduct or mismanagement
there is:
o a significant breach of trust or non-compliance with charity law
o significant risk to charity property, beneficiaries or the charity’s work
o a need to use the Commission’s regulatory powers which are only available if an
inquiry has been opened
o a need to collect evidence
an inquiry is a more effective way of doing so or there is a need to provide public assurance
or otherwise safeguard public trust and confidence

Where the pre-investigation assessment of the issues concludes that the matter does not meet the
criteria for opening an inquiry, it will then be decided what other action, if any, may be needed. It
may be decided that the concerns cannot be substantiated, or are unfounded and conclude that no
further action is necessary; or that the case can be dealt with by giving immediate regulatory
advice and guidance to correct the non-compliance and prevent it happening again in the future.
Each case is looked at on its own facts and merits - the decision is likely to be affected by the
capacity, conduct and response of the trustees to the issues. Even if the trustees are co-operating
with the Commission, an inquiry may still be opened. Considerations include:






the extent of any evidence to suggest the trustees have been careless or reckless
whether there has been deliberate or wilful wrong doing
whether the trustees may have only partially responded
the level of cooperation or action taken is not as expected
the charity’s response may not have provided the necessary reassurance or satisfied the
Commission

These modifying factors and how the Commission considers the conduct and response of the
trustees are set out in the Regulatory and Risk framework.
The Commission’s remit does not extend to investigating criminal or taxation matters. Nor is it a
prosecuting authority. These issues will be reported to the police, HMRC or other appropriate
authorities. The Commission’s regulatory concern is to ensure that trustees discharge their legal
duties in managing and administering the charity properly and responsibly. Where issues are
raised about criminal matters, or the use of abusive tax arrangements, or where a charity’s
operations are being examined by other regulators, the Commission will consider whether these
indicate misconduct or mismanagement and if it needs to protect charity property. This may mean
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that the Commission will decide to open an inquiry at the same time as another agency or
regulator.

4. The form an inquiry takes and the legal powers involved
4.1 What happens when the Commission opens a statutory inquiry?
The short answer
The Commission does not have to let trustees know about its concerns or give them a chance to
respond or take action, before opening an inquiry. However, where opening an inquiry is an
escalation of the Commission’s engagement with the charity, the trustees should already know
about the regulatory concerns and may have provided their initial response.
Once an inquiry has been opened, the Commission will contact the trustees to inform them and to
give them an opportunity to respond and discuss the issues. The people contacted are those listed
on the register of charities - the charity is responsible for keeping these contact details up to date,
so it’s important to let the Commission know immediately if names change at any time.
It’s the Commission’s normal practice to issue a public statement confirming that an inquiry has
been opened. This is in accordance with the Commission’s published policy that it’s in the public
interest to do so, given its regulatory role and the accountability of charities for their activities.
However, there will be times when the Commission considers that it’s not in the public interest to
do so.
The Commission is likely to ask for information and documents, and will usually do so using
regulatory powers. Access to charity records will normally be required. The Commission may also
use regulatory powers to protect charity beneficiaries and/or assets. Once an inquiry is complete,
unless exceptional circumstances apply, the Commission will report publicly on its findings by
issuing a statement of results of inquiry, which will be published on its website.
In more detail
A statutory inquiry is a legal power enabling the Commission to formally investigate matters of
regulatory concern within a charity and to use protective powers for the benefit of the charity and
its beneficiaries, assets or reputation.
An inquiry will help identify the extent, if any, of misconduct or mismanagement in the
administration of the charity; assess any risk to the charity and its assets; and decide whether the
Commission needs to act to protect the property of the charity.
‘Misconduct’ includes any act that the person committing it knew (or ought to have known) was
criminal, unlawful or improper.
‘Mismanagement’ includes any act (or failure to act) that may cause charitable resources to be
misused or the people who benefit from the charity to be put at risk. An inquiry will usually focus on
whether charity trustees have carried out their duties and responsibilities under charity law. An
inquiry formalises the Commission’s engagement with the charity and its trustees, and certain legal
powers are available to the Commission only where an inquiry is open. The Commission explains
the use of these powers in more detail in sections 4.3 and 4.4. Given the significance of a statutory
inquiry, you may wish to consider seeking your own legal or professional advice and can do so at
any time during the inquiry.
It’s important that you and the charity’s advisers cooperate with the Commission throughout the
inquiry, by answering its queries honestly, in full and within the timescales specified.
Information requests will usually be one or more of the following:
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asking for your responses to the allegations or complaints made to the Commission
questions requiring factual answers to help the Commission better understand the issues
and what has happened
requiring an explanation and evidence from you and your co-trustees to show you’ve
complied with your policies, procedures or legal duties as trustees - this may include
requests to provide specific charity documents, eg receipts, meeting minutes, annual
accounts, or copies of charity policies

Where it’s in doubt, it’s for you as trustees to show that you’ve complied with your duties, rather
than for the Commission to prove that you have not. So, if you fail to co-operate, don’t provide the
information requested, or provide limited, partial or inadequate responses, then the Commission
may have to conclude that you have not discharged your legal duties and/or use it as evidence of
your collective failure, incapacity or unwillingness to do so.
Failure to comply in full and within the deadline with any Commission direction or order can be
taken as evidence of misconduct or mismanagement in the administration of the charity. Failure to
comply can also result in the Commission taking further regulatory action against the charity and/or
you and your co-trustees. Failure to comply with directions or orders also has serious legal
consequences and you could be in contempt of court. It’s also a criminal offence under section 60
of the act, for anyone to knowingly or recklessly provide false or misleading information to the
Commission.
It’s important to tell the Commission at this stage if your first language is not English and if
interpreters are required for meetings, or, if for any other reasons you or your co-trustees have
difficulty in understanding the content of letters, orders or directions.
Following the assessment of the initial concerns, an inquiry will typically have the following phases:


setting the scope of the inquiry and the Commission case strategy

The Commission will set up the team running the inquiry, allocate a lead investigator and contact
the trustees of the charity concerned to explain why an inquiry has been opened, stating its focus
and aims. When the issues justify it, regulatory powers may be used before the charity is told that
an inquiry has been opened. The Commission reviews its case strategy regularly and may change
it in the light of new evidence or circumstances.


information and evidence gathering, analysis and verification

These may include analysing records that are already held, or gathering new information from the
trustees and other relevant sources, including an inspection of financial books and records. Where
the Commission conducts interviews, a note of the conversation will be retained for its records.
Sometimes the Commission may record meetings with the trustees, in which case it will provide
them with a transcript of the meeting. New evidence is evaluated and assessed as it’s collected.
The Commission will consider whether any of the causes for concern are: substantiated and to
what extent; not supported by the evidence; or require further examination. The Commission will
consider using its information gathering powers contained in the act, as explained in section 4.3.
These processes will continue throughout the inquiry. The evidence will be used to form the
Commission’s findings and inform its actions.


consideration and use of regulatory powers

Whenever possible, the Commission aims to work with trustees to resolve issues through
guidance, regulatory advice and supervision without using legal powers to intervene. However the
Commission will use its legal powers of remedy or protection where this is appropriate and
proportionate. Some powers are used on a temporary basis during the inquiry; others are more
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permanent and extend beyond the end of an inquiry. The extent of its powers are explained
in sections 4.3 and 4.4.


conclusion of the substantive investigation stage and follow-up

The Commission will usually conclude its substantive investigations when it has:




taken the action necessary to address the concerns
shared its findings and conclusions with the trustees; if the concerns are not substantiated or
cannot be verified, it will inform the trustees
made clear to the trustees what follow-up action is required to resolve its concerns and by
when

This usually marks the end of the proactive or substantive stage of the investigation.


publishing statements of results of inquiries

A statutory inquiry is a matter of public record and the Commission’s general policy is to publish a
statement of results for every statutory inquiry. The Commission will usually publish the statement
on GOV.UK within 3 months of concluding its substantive investigation. The statement will
highlight the key issues, findings and conclusions of the inquiry. It will also set out any wider issues
of importance to the charity sector.
Occasionally, it will not be appropriate for the Commission to publish a statement of results of
inquiry. It will not publish a statement if, in its judgement this would:







be detrimental to a particular individual or group of individuals, for example a risk to
someone’s personal safety
contravene or prejudice requirements for confidentiality or commercial sensitivity, or risk
National Security
cause severe prejudice to the charity and/or its beneficiaries
contravene the Commission’s duty to use its resources in the most efficient, effective and
economic way
make regulation less effective and damage public confidence in charities
mean that public interest in not publishing outweighs the public interest in publishing

Trusteeship is a public office, a position of trust carrying responsibilities and legal duties. The
public has a legitimate interest in being assured that those duties are being complied with. The
Commission therefore publicises its findings by issuing a press release when the report of
the statement of results of inquiry is published.

4.2 How long will a statutory inquiry last?
The short answer
It’s difficult to predict the length of time an inquiry will take. The Commission aims to conclude an
inquiry as soon as possible, but much depends on the level of cooperation and timeliness of
information provided to the Commission.
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In more detail
The progress of each inquiry depends on many factors, including:







the nature and complexity of the issues brought to the Commission’s attention
how much information needs to be obtained
the involvement of other agencies
the emergence of new issues in the late stages of the Commission’s investigations or at the
stage where the statement of results of inquiry is being written
whether the Commission needs to adjust its case strategy as new issues arise or new
evidence comes in
how responsive and cooperative the trustees and others involved are; this may include
banks, legal advisers, and accountants

Your full cooperation is critical in achieving a satisfactory and timely conclusion.
Although there is no fixed duration for an inquiry, the Commission’s aim is to conclude the
substantive investigation within 9 months, and the final stage, which is to publish the statement of
results of inquiry, within 3 months of that.

4.3 What are the Commission’s information gathering powers?
The short answer (legal requirement)
These powers take the form of an order or direction to obtain information or documents or to
require named individuals to meet the Commission to answer its questions.
The information will be used in the inquiry and may be used to assess whether the Commission
needs to use its protective or remedial powers. The Commission will ask for information only when
it’s relevant to its functions, duties and objectives and the inquiry.
The person named in the order or direction must comply with the request for information within the
timescale given to them.
In more detail
The information gathering powers in section 47 of the act allows the Commission, among other
things, to direct a person within a specific timeframe to:




give the Commission accounts and statements in writing on any matter in question as part of
the inquiry and to verify any such accounts, statements or answers, if necessary by statutory
declaration
give the Commission copies of documents in their keeping or under their control, which are
relevant to any part of the inquiry, and verify any such documents as exact copies of the
originals, if necessary by statutory declaration
attend at a specific time and place to give evidence or produce such documents; if the
Commission uses this power you should let it know immediately if you have any difficulty
attending at a particular time or place

The Commission may also use powers in section 52 of the act to order a person to provide copies
or extracts of documents or original documents.
A direction or order may be addressed to individual trustees, the charity by name (where it’s a
company), charity employees, advisers, accountants, auditors, solicitors, banks etc.
Sometimes third parties may need the protection of an order, for example, to override a duty of
confidence they may otherwise have.
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The Commission will have regard, as far as relevant, to the principles of best regulatory practice
when using these powers, including proportionality. Given the nature of an inquiry, the
Commission’s usual practice is to correspond with you and your co-trustees under legal direction
(or order), although there may be exceptional cases when it’s not appropriate to do so. Use of
these powers means that the person named in the order or direction is legally compelled to provide
the information the Commission requests or attend a meeting as required. The Commission will
ask for information only when it’s relevant to its functions, duties, objectives and needed to move
the inquiry forward.
It’s important that the person named in the order or direction replies to the Commission promptly
with the information in as much detail as possible. The Commission will always make clear the
date by which it requires the information.
If the named person is unable to provide the information they should let the Commission know as
soon as possible, saying why they cannot comply, and not leave it until the deadline has passed.
Non-compliance with Commission requests for information has serious legal consequences.
Failure to comply in full and within the deadline with any order or direction of the Commission can
be taken as evidence of misconduct or mismanagement in the administration of the charity. This
can also be used as grounds for taking further regulatory action and may be referred to in the
statement of results of inquiry.
Section 48 of the act gives the Commission the power to enter premises and seize documents and
other information under a magistrate’s warrant, although this is not routinely used.
These powers are set out in sections 47, 48 and 52 of the act. You can view them online
at www.opsi.gov.uk - the Charities Act 2011 is listed alphabetically under the relevant year.

4.4 Temporary protective powers - what are these and when can these be
used?
The short answer (legal requirement)
Temporary protective powers enable the Commission to protect charity property (for example by
limiting financial transactions or the involvement of particular individuals in a charity) for a
temporary period while it continues investigating.
The Commission regularly reviews its use of these powers to ensure that they stay in place only
for as long as is necessary. In particular, the act limits the Commission to suspending an individual
from his or her office or employment within a charity for no more than 2 years.
It’s important that you tell the Commission about anything during the course of the inquiry (whether
it asks you or not) that may impact on whether it discharges an order or keeps it in place.
Anyone named in an order under the Commission’s temporary protective powers must comply with
that order. Non-compliance will have serious legal consequences.
In more detail
Temporary protective powers are used to protect a charity while the Commission continues
investigating. These will always be targeted at the identified areas of risk to limit their impact, as far
as is appropriate, on the daily running of a charity. The Commission aims to avoid disrupting
legitimate charitable work as much as it can, and will, where possible, continue to work with you
and your co-trustees to help you protect your charity, beneficiaries or assets.
In order to use these powers, the Commission must be satisfied that there is or has been
misconduct or mismanagement in the administration of the charity, or that it’s necessary or
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desirable for it to act to protect the property of the charity (see section 4.1). When these conditions
are met and the Commission is also satisfied that a particular person:




has been responsible for the misconduct or mismanagement
knew about it and failed to take any reasonable steps to oppose it or
contributed to it or facilitated it

the Commission can take into account that person’s conduct in relation to any other charity or their
conduct more generally if it appears to be damaging to public trust and confidence in charities.
The Commission is most likely to use these powers where it needs to act in a short timescale or for
a limited time only; the amount and strength of evidence being relied upon would therefore be
different from the exercise of a permanent power.
The Commission is not required to inform a charity before it uses temporary protective powers.
However, unless it would prejudice the inquiry or not be in the interests of the charity, it will explain
to trustees the reason for using its powers when it issues the order, or as soon as possible
afterwards. The Commission will always tell you about your rights of appeal (see section 5.3).
Under section 78 of the act, the Commission must regularly review the use of its temporary
protective powers to ensure grounds remain for keeping them in place. Under its current policy,
reviews will usually occur every 6 months and the Commission will report the outcome to you, your
co-trustees and anyone else to whom the order applies. The Commission will also undertake a
review if it receives new information that may affect whether it keeps the order in place.
Temporary protective powers include:










suspending a trustee, charity trustee, officer, agent or employee of the charity from their
office or employment while the Commission considers removing or disqualifying them from
that position
vesting charity property in the Official Custodian for Charities
preventing a person who holds charity property from parting with it without the Commission’s
consent (sometimes referred to as a freezing order as it can be used to freeze a bank
account)
preventing people repaying any type of debt they have to a charity without the Commission’s
consent
restricting the transactions a charity can enter into or the nature or amounts of payments
that can be made, without the Commission’s consent
appointing an interim manager to manage the affairs of the charity alongside or instead of
the trustees
suspending a trustee, charity trustee, officer, agent or employee from membership of a
charity when they are suspended from office or employment and try to use their membership
to become reinstated
directing a person not to take specified action that would be misconduct or mismanagement
issue a warning to a trustee or charity for a breach of trust or duty or other misconduct or
mismanagement

The Commission’s temporary protective powers are set out in section 76, 83, and part 6 of the act.
You can view them online at www.opsi.gov.uk - the Charities Act 2011 and the Charities
(Protection and Social Investment) Act 2016 are listed alphabetically under the relevant year.

4.5 Permanent protective powers - what are these and when can these be
used?
The short answer (legal requirement)
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Permanent protective powers are the remedial powers that enable the Commission to implement
long-term solutions or actions to problems identified by an inquiry. These powers and the limits for
their use are set out in the following section.
Anyone named in an order under the Commission’s permanent protective powers must comply
with that order. Non-compliance with the order can be taken as evidence of misconduct or
mismanagement and has serious legal consequences.
In more detail
Permanent protective powers will be targeted to resolve the charity’s problems in the long-term.
These are used only in the context of an inquiry.
Before the Commission uses permanent protective powers, it will make sure that these are
appropriate and proportionate, and it will generally give you and your co-trustees an opportunity to
comment on what it intends to do. In some cases you have a legal right to make representations
before the Commission acts.
In order to use the following powers, the Commission must be satisfied that there is or has been
misconduct or mismanagement in the administration of the charity and it’s necessary or desirable
to act to protect the property of the charity (see section 4.1).
Permanent protective powers include:




removing any trustee, charity trustee, officer, agent or employee of the charity who has been
responsible for misconduct or mismanagement; or knew about it and failed to take any
reasonable steps to oppose it; or who has contributed to or facilitated it
removing an officer, agent or employee from membership of a charity when they’ve been
removed from that office or employment and use their membership to seek reinstatement
establishing a scheme for the administration of the charity - the guidance Changing your
charity’s governing document (CC36) sets out the Commission’s scheme-making
procedures in section 4

Other protective powers that the Commission may use can have permanent effect, enabling it to:



direct specific action with regard to the charity’s administration or its property (for example,
take and act on professional advice, call an annual general meeting to appoint new trustees,
or undertake a governance review)
establish who the members of a charity are

These powers can be used in an inquiry where there has been misconduct or mismanagement in
the administration of the charity, or where it’s necessary or desirable to protect the property of the
charity (see section 4.1).
Additionally, in certain limited circumstances the Commission can direct a charity to be wound up.
These powers are set out in sections 11, 76, 83, 84 and section 7 of the act. You can view them
online at www.opsi.gov.uk - the Charities Act 2011 and Charities (Protection and Social
Investment) Act 2016 are listed alphabetically under the relevant year.

4.6 Other powers the Commission might use within an inquiry - what are
these and when can they be used?
The short answer (legal requirement)
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The Commission may also use other powers to remove or appoint trustees during an inquiry.
These are used in specific circumstances where the Commission doesn’t need to establish
misconduct or mismanagement, or to act for the protection of charity property.
In more detail
Whether or not an inquiry has been opened, the Commission can take specific action to remove or
appoint trustees in the following circumstances:





it may remove charity trustees where:
o within the last 5 years a trustee (having previously been adjudged bankrupt) has had
their estate sequestrated, has been discharged from bankruptcy or has been
discharged in respect of a composition, arrangement or trust deed with creditors
o the trustee is a corporation in liquidation
o the trustee is incapable of carrying out his/her role as trustee because of a mental
disorder as defined by the Mental Health Act 1983
o the trustee has not carried out his/her role as trustee, and will not declare willingness
or unwillingness to act as a trustee
o the trustee is outside England and Wales or cannot be found, or does not carry out
his/her role as trustee, and his/her absence or failure to act as a trustee impedes the
proper administration of the charity
an individual is disqualified from being a trustee
it may appoint additional charity trustees:
o in place of those removed by the Commission
o where there are no charity trustees
o where the trustees are too few or, by reason of incapacity or absence, they are
legally unable to carry out their role as trustee
o where there is only one trustee (that is not a corporate body) and the Commission
considers it necessary for the proper administration of the charity
o where the Commission considers it necessary to appoint additional trustees
alongside existing ones, where the existing trustees cannot be found, do not act, or
are outside England and Wales

The Commission may also use its powers to:



direct a person in possession or control of charity property to apply it in a specific way where
he or she is unwilling or unable to apply it for its proper purpose
disqualify an individual from acting as a trustee where specified conditions are met; this
would have the impact of also disqualifying that person from a senior management position
in charities where applicable

These powers are set out in sections 80, 85 and chapter 4 sections 5 and 10 of the act. You can
view them online at www.opsi.gov.uk - the Charities Act 2011 and Charities (Protection and Social
Investment) Act 2016 are listed alphabetically under the relevant year.
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5. Your rights and legal obligations
5.1 What is the Commission’s commitment to you if your charity is under
inquiry?
The short answer
By the nature of the work the Commission does, its decisions will not always be popular, but it will
follow the relevant legal procedures, work to high standards and explain clearly the reasons for its
actions.
The Commission undertakes to meet certain standards in the way it handles correspondence and
enquiries from you. These standards are available online – see Service First, and complaints
procedure which tell you how to complain about the service you have received.
In more detail
In an inquiry the Commission’s commitment is to:














assess causes of concern objectively and with an open mind
not pursue trivial or obviously groundless complaints
let you know the nature of the complaints or problems identified
allow you an opportunity to respond to the issues of concern
consider your response fairly and objectively
where it uses protective powers, provide a statement of reasons for making the order
implementing those powers, unless that statement would prejudice the inquiry or would not
be in the charity’s interests
inform you at the appropriate time and in writing of your rights to a decision review and
appeal
tell you the name, telephone number and email address of the lead officer conducting the
inquiry
wherever possible, respond to letters or email correspondence within 15 working days
let you know the reason if its response will be delayed
let you know the outcome of an inquiry as soon as possible
allow the trustees and other people named in a statement of results of inquiry, to comment
on its factual accuracy before it’s published
provide regulatory guidance and advice when needed

Section 5.4 sets out what you can do if you feel unfairly treated.

5.2 Will the information I provide be kept confidential?
The short answer
During an inquiry, the Commission requests and collects information for its statutory purposes in
connection with that inquiry.
All information, whether personal or otherwise, is held securely, but in certain circumstances the
Commission may be required to disclose it. Any disclosure will be in accordance with the principles
of data protection or with its role as the regulator of charities.
The most common form of disclosure will be where it publishes a statement of results of inquiry.
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In more detail
The Commission asks only for information that is necessary and appropriate to the concerns it’s
investigating. Therefore, when information is requested it expects this to be provided regardless of
the sensitivity of its content. However, the Commission does undertake to treat and handle that
information appropriately and with care.
Information provided to the Commission in connection with an inquiry, including under its
information gathering powers, will be used for its statutory purposes only. However, the
Commission cannot provide an absolute guarantee not to disclose such information. There may be
occasions where it needs to provide information to third parties. The Commission may have to use
the information provided to take forward its regulatory concerns. It may also need to disclose it, for
example, as a result of a court order or legal requirement, where it needs to act in the public
interest and pass the information on to other regulators. And, of course, it may need to include the
information in its published statement of results of inquiry.
As a public authority, the Commission is subject to the Freedom of Information Act 2000, meaning
that information held by it may need to be disclosed, upon request, under that legislation.
However, where appropriate, it may seek to withhold information received during a statutory
inquiry under the exemptions contained in that legislation. These include the exemptions relating to
inquiries, data protection, commercial sensitivity and information to which the law gives a quality of
confidentiality. If the information you provide is particularly sensitive or confidential, and this may
not be evident, you need to tell the Commission and explain why.
The Data Protection Act 1998 regulates the use of personal data, which is essentially any
information, however stored, about identifiable living individuals. As a data controller under that act
the Commission must comply with its requirements.
Any information you give the Commission will be held securely and processed only in accordance
with the rules on data protection. It will not disclose your personal details to anyone unconnected
to the Commission unless:




you have consented to their release
the Commission is legally obliged to disclose them
the Commission regards disclosure as necessary so that it can properly carry out its
statutory functions

It may also disclose information about you to another relevant public authority but only where it can
lawfully do so, and it determines that for purposes of national security, law enforcement, or other
issues of overriding public interest, such disclosure is necessary or appropriate.
The Commission will ensure that any such disclosure is proportionate; considers your right to
respect for your private life; and is done fairly and lawfully in accordance with the data protection
principles of the Data Protection Act.
However, you must remember that the position of trustee is a matter of public record and carries
responsibilities and legal duties, and that the public has a legitimate interest in being assured
those duties are being complied with.
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5.3 What are trustees, employees, officers, agents or other interested
parties obliged by law to do or to provide to the Commission?
The short answer (legal requirement)
Charity trustees, employees, officers, agents or any other interested parties should cooperate with
the Commission’s inquiry as requested. Obstruction of its investigation, for instance, by refusal or
delay in providing information without good reason, or a lack of full and frank disclosure, may in
itself be evidence of mismanagement in the administration of a charity. It’s your responsibility to
show that you’ve complied with the Commission’s requests: rather than for the Commission to
prove you have not. So, if partial, inadequate or no responses at all are received, the Commission
may have to conclude that you haven’t discharged your legal duties and/or use it as evidence of
your collective failure, incapacity or unwillingness to do so. The courts have made clear that they
expect charity trustees to cooperate with the Commission irrespective of whether it uses its legal
powers to request information.
When the Commission issues an order or direction, you or anyone else named within it, must carry
out its requirements. Failure to do so can be taken as evidence of misconduct or mismanagement
in the administration of a charity and can result in the Commission taking further regulatory action.
Failure to comply can also have serious legal consequences, as set out in the following section.
In more detail
Where the Commission uses its temporary or permanent protective powers, in some
circumstances non-compliance may amount to a criminal offence or contempt of court.
In the course of any inquiry the Commission will have to ask for information so that it can assess
allegations or concerns, or seek clarification. When requested by order or direction, you must:




provide any documents or information the Commission asks for within the deadline
make yourself available for interview at an agreed time and place
answer the Commission’s questions fully, honestly and within the deadline

Anyone providing information to the Commission (not only as a response to an order or direction)
should be aware that it is an offence under the s60 of the act to:



knowingly or recklessly supply information that is false or misleading
wilfully alter, suppress, conceal or destroy any document that the Commission may require

Any person guilty of an offence under this section is liable, depending on the type of conviction, to:



a fine
imprisonment for a term not exceeding 2 years, or to a fine, or both

5.4 What can I do if I’m unhappy about the way I’ve been treated by the
Commission or disagree with decisions or actions that the Commission
has taken?
The short answer
If you’re dissatisfied with the way the Commission has treated you, you can use its complaints
procedure.
If you disagree with a legal decision it has made, you can ask the Commission to look at the
decision again through its decision review process. You may also be able to make an appeal to the
tribunal.
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If the Commission uses its powers during an inquiry, it will always tell you how you can challenge
these.
In more detail
If you’re dissatisfied about the way the Commission has dealt with you during an inquiry, you can
complain about the standard of service you have received. Please see the information How do I
complain about the Commission’s standards of service?
If you consider decisions the Commission has made to use powers under the act, including the
decision to open an inquiry, to be wrong, you can ask it to review them by writing to the Litigation
and Review Officer at litigationandreview@charitycommission.gov.uk or by using its online
application form.
Alternatively, you may be able to challenge a decision in the First-tier Tribunal (Charity) if you’re a
person entitled to appeal and the decision falls within the schedule of decisions that can be
challenged. The tribunal is an independent legal body which has the power to look again at some
of the decisions made by the Commission and to quash, change or add to them. In some cases,
the tribunal may direct the Commission to take further action or rectify its decision. If you wish to
appeal against the Commission decision, help and advice can be found on the tribunal’s website this provides information on time limits, notice of appeal and how to make an application.
There are limits to requesting a decision review or making an application to the tribunal:


you need to tell the Commission within 3 months if you want to challenge a decision using
the decision review process
and



an application to the tribunal must be made within 42 days of the date on which notice of our
decision was sent to you
or, if you’re not the subject of the decision



an application to the tribunal must be made within 42 days of the notice of the decision being
published

In each case, weekends and bank holidays are included in the 42 day period.
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