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17. Introduction

The Criminal Procedure and Investigations Act 1996 (CPI into force on 1 April 1997 and
applies to all criminal investigations which beg% r that date. The key provisions are set
out in Part | and 1. (Note that Part | an le to Scotland). Amongst other things, the

nce any prosecution material which might

Act obliges the prosecutor to disclose
undermine the Crown’s case or assi cas@for the accused. In certain cases, there is also an
obligation on the defence to prod@ieeta, statément to the court and the prosecutor setting out the

nature of the defence and various‘@ther matters.

Parts | (Disclosure) and Il (C | Investigations) of the CPIA are of direct relevance to the IS as
they have operational and practical implications for staff assisting police officers with criminal
investigations or when they are conducting such investigations themselves. Section 23 of the
CPIA obliges the Secretary of State to prepare a code of practice designed to secure several
things, including (i) that where a criminal investigation is conducted all reasonable steps are taken
for the purpose of the investigation and all reasonable lines of inquiry are pursued; and (ii) that
relevant information which is obtained in the course of a criminal investigation is recorded,
retained and disclosed to the prosecutor. Section 26(1) states that a person other than a police
officer who is charged with the duty of conducting a criminal investigation shall, in discharging that
duty, have regard to any relevant provisions of the code of practice which would apply if the
investigation were conducted by a police officer. Failure to comply with the code of practice

may jeopardise any case for the prosecution. Regard should also be had to the Attorney-
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General’'s guidelines on the disclosure of information in criminal proceedings which amplify the
CPIA.

Part | of the CPIA (Disclosure) has been substantially amended by the Criminal Justice Act 2003
(CJA) for all cases where the criminal investigation began on or after 4 April 2005. Although Part
Il (Criminal Investigations) remains unchanged, a new code of practice under section 23 is in
force for all cases where the criminal investigation began on or after 4 April 2005. This means
that at present there are two disclosure regimes operating. Which system applies to any
particular case depends on when the investigation began: before or on/after 4 April 2005. Where
appropriate, the following guidance flags up the distinctions between the two regimes. Reference
to the “old” regime means the system is pre-CJA. Reference to the “new” regime means the

system is post CJA amendments.

The CPIA places a requirement on the police and/or investigating to:

¢ Retain: Record: |

unused material obtained in a criminal investigatigi, whigh may be relevant to the investigation

and related matters.

For the purposes of Part Il of the CPI inal investigation is an investigation conducted by

police officers with a view to as iningM(a) whether a person should be charged with an

offence; or (b) whether a person rge h an offence is guilty of it. This will include:

¢ investigations into crim ave been committed;

¢ investigations whose purpose is to ascertain whether a crime has been committed, with a

view to the possible institution of criminal proceedings;

¢ Investigations which begin in the belief that a crime may be committed, e.g. when premises
or individuals are to be kept under observation, with a view to the possible institution of
criminal proceedings.

Charging a person with an offence includes prosecution by way of summons.

All material of any kind, including information and objects, which is obtained or generated in the

course of a criminal investigation and which may be relevant to the investigation must be
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retained, i.e. anything which has some bearing on any offence under investigation or any person
being investigated, or to the surrounding circumstances of the case, unless it is incapable of
having any impact on the case. Where there is any doubt about the relevance of the material, the

investigator should retain it.

The prosecutor is the authority responsible for the conduct, on behalf of the Crown, of criminal
proceedings resulting from a specific criminal investigation. Advice from the prosecutor can be

sought about whether a particular item may be relevant to the investigation.

17.1. The role of the Assistant Director

The Assistant Director in charge of each enforcement office is responsible for ensuring
compliance with the CPIA and the code of practice made undergsection 23 (ISBN 0-11-341163,
obtainable on demand from the Home Office Finance and Pla Group) and for putting in

place arrangements to ensure that, in every investigation, there i

¢ an officer in charge of the investigation (i.e{the¥per responsible for directing the

criminal investigation from the Home Offide e - see chapter 17.2);

¢ an investigator (i.e. the person c rassisting a police officer in the conduct of,

the criminal investigation - see ¢ ); and

¢ a disclosure officer (i.e. erson if appropriate - see chapter 17.3 - or police officer

responsible for examj | retained during the investigation, revealing material to the

prosecutor and certifyi this has been done, and disclosing material to the accused at

the request of the prosecutor).

In routine investigations, it may be appropriate for all three roles to be discharged by one person.
In more complex cases, it may be necessary to separate the roles and assign more senior ranks
as circumstances dictate. In such cases, close consultation will be essential between the above
three roles.

The Assistant Director may also appoint deputy disclosure officers if necessary to assist the
disclosure officer. Deputy disclosure officers may perform any function of the disclosure officer.

In all investigations, the Assistant Director must ensure that the names of the officer in charge of
the investigation, the investigator, the disclosure officer and any deputy disclosure officers are
recorded.
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If the officer in charge of the investigation or the disclosure officer no longer has responsibility for
the functions falling to him, the Assistant Director must assign someone else to assume the

responsibility and record that person's identity.

The Assistant Director shall ensure that disclosure officers and deputy disclosure officers have
sufficient skills and authority commensurate with the complexity of the investigation to discharge
their functions effectively. An individual must not be appointed as a disclosure officer, or continue
in that role, if that is likely to result in a conflict of interest, for instance, if the disclosure officer is
the victim of the alleged crime which is the subject of the investigation. If there is any doubt as to

whether there is a conflict of interest, the advice of the prosecutor should be sought.

The Assistant Director for each enforcement area must decide omthe length of time for which

material is retained if a criminal investigation has not resulted in or after the conclusion of
any criminal proceedings if the investigation has resulted j doing so he should take

into account:

L 4

the policy of the local police force; \
¢ the practice of the department irQ the retention of material;
¢ the advice of police and the"gkosecUtor in any given case;

¢ the statutory requireme the retention of material imposed other than under the code of

<

practice;

¢ The possibility that a complaint or civil action might follow (particularly if no charges were
brought).

17.2. The role of the officer in charge of the investigation

The officer in charge of the investigation is responsible for ensuring that proper procedures are in
place for recording information and retaining records of information and other material in the

investigation and making this available to the disclosure officer.
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If the officer in charge of the investigation believes that other persons may be in possession of
material which may be relevant to the investigation, he should ask the disclosure officer to
inform them of the existence of the investigation and invite them to retain the material in case they
receive a request for disclosure. The officer in charge should also ask the disclosure officer to
inform the prosecutor that they have such material. However, the officer in charge of the
investigation should not make speculative enquiries of other persons: there must be some reason
to believe that they may have relevant material. That reason may come from information provided

to the police by the accused or from other enquiries made or from some other source.

Material must be retained in a secure place (e.g. a safe). It must be clearly labelled with relevant
dates, the source of the material and relevance to the investigation. All movements of items
involved in the investigation must be recorded. Items should only be removed from the store with
the authority of the officer in charge of the investigation.

The officer in charge of an investigation may delegate t r investigator or to other
persons participating in the investigation but remainsge sible for ensuring that these have
been carried out and for accounting for any general poli€ies followed in the investigation. It is an

essential part of the officer's duties to ensu Il rial which may be relevant to the
investigation is retained and made blejyto “the disclosure officer or (in exceptional
circumstances) revealed directly to th seeutor.

17.3. The role of the investigato
Where a criminal investigati onducted, the investigator must take all reasonable steps for
the purposes of the investigation and pursue all reasonable lines of inquiry, whether these point

towards or away from the suspect. He must:

¢ ensure that any information obtained in the course of the criminal investigation which may

be relevant to the investigation is recorded (see chapter 17.5);

¢ ensure that any record of such information is retained (see chapter 17.6);

¢ Ensure that any other material that is obtained in the course of the criminal investigation and

may be relevant to the investigation is also retained (see chapter 17.6).
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17.4. The role of the disclosure officer

The disclosure officer is responsible for:

¢

examining material retained during an investigation but which does not form part of the

prosecution case;

creating schedules of such material that describe each item properly and passing it to the
prosecutor (see chapter 17.8);

revealing material to the prosecutor during the investigation and any proceedings resulting

from it;

drawing the prosecutor’'s attention to material which mi ine the case for the

prosecution or assist the accused’s case, thro e criminal investigation and

proceedings and providing amended schedules a
2

providing the prosecutor with a copy. rial, in particular, which is the accused’'s

explanation for the offence char or efial casting doubt on the reliability of a

confession or a prosecution wit ;

looking again at the schediteSjywheny a defence statement is received and identifying

material not previously d that may undermine the prosecution case or assist the

accused’s defence a to the prosecutor;

allowing the prosecutor to inspect material or to have copies of material if the prosecutor
asks for it, save where the material is too sensitive to be copied and can only be inspected;

disclosing material to the accused at the request of the prosecutor;

Certifying that all relevant material which has been retained and made available to the
disclosure officer has been revealed to the prosecutor in accordance with the code. It is
necessary to certify not only when the schedule and accompanying material is submitted to
the prosecutor, and when relevant material is reconsidered after the accused has given a
defence statement, but also whenever a schedule is otherwise given or material is otherwise

revealed to the prosecutor.
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The disclosure officer must give the schedules to the prosecutor wherever practicable at the
same time as he gives him the file containing the material for the prosecution case (or as soon as

Is reasonably practicable after the decision on mode of trial or the plea).

The CPIA imposes a continuing duty on the prosecutor, from the time he makes first disclosure to
the accused (or makes a statement declaring that there is nothing to disclose) for the duration of
the criminal proceedings against the accused, to disclose material which satisfies the prosecution
test for disclosure. To enable the prosecutor to comply with these statutory obligations, any new

material coming to light should be treated in the same way as the earlier material.
17.5. Recording of information

If material which may be relevant to the investigation consists of information which is not

recorded, in any form, the officer in charge of the investigation m psure that it is recorded in a

durable or retrievable form (whether in writing, on video or audio computer disk).

If it is not practicable to retain the initial record of inf n because it forms part of a larger
record which is to be destroyed, its contents ho eltransferred accurately to a durable and
easily-stored form before that happens. \

In some cases, negative information e:evant and should be recorded, e.g. if a number of
people present state they saw nothi nusual.

Where information, whic evant, is obtained, it must be recorded at the time it is

obtained or as soon as practi after that time.

17.6. Retention of material

The investigator must retain material obtained in a criminal investigation which may be relevant.
This includes material coming into his possession, such as documents seized whilst searching
premises, and material generated by him, such as interview records. A copy or a photograph,
rather than the original material, may be retained if the original is to be returned to its owner or if
the original is perishable. Under the new disclosure rules (for all cases where the investigation
began on or after 4 April 2005) a copy rather than the original may now be retained where it is
reasonable to do so in all the circumstances.
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If the officer in charge of an investigation becomes aware that material previously examined, but

not retained (because it was not thought to be relevant at that time) may now be relevant, he

should, wherever practicable, take steps to obtain it or ensure that it is retained for further

inspection or for production in court if required.

Without prejudice to the general duty to retain material which may be relevant to the investigation,

material falling into the following categories should be retained:

¢

relevant parts of officers' notebooks;

IOs reports relevant to the matter under investigation;

records of telephone messages which contain descriptions o lleged offence or offender;
final versions of witness statements (and draft versj eir content differs in any

way from the final version), including any exhiRits\itentioned (unless these have been

returned to their owner on the understanding they will be produced in court if required);

interview records (written recorvaw\o videotapes, of interviews with actual or

potential withesses or suspects);

communications between t ome Office and experts such as forensic scientists, reports
of work carried out byfex and schedules of scientific material prepared by the expert for
the investigator, for the se of criminal proceedings;

records of the first description of a suspect by each potential witness who purports to identify
or describe the suspect, whether or not the description differs from that of the subsequent
descriptions by that or other witnesses;

any material casting doubt on the reliability of a confession;

any material casting doubt on the reliability of a witness;

information provided by an accused person which indicates an explanation for the offence

with which he has been charged,;
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¢ any other material which may fall within the duty of prosecution disclosure in the CPIA (i.e.

anything which might undermine the prosecution case or assist the case for the accused);

¢ Home Office and port files.
The duty to retain material falling into these categories does not extend to items that are purely

ancillary to such materials and possess no independent significance, e.g. duplicate copies of

records or reports.

17.7. Length of time for which material is to be retained

All material that may be relevant to the investigation must be retained until a decision is taken

whether to institute proceedings against a person for an offence.

If a criminal investigation results in proceedings being ) material which may be
relevant must be retained at least until the prosecutor i notito proceed with the case, or the
accused is acquitted or convicted. 4

Where the accused is convicted, all m@\ay be relevant must be retained at least
until:

¢ the convicted person is released from custody, or discharged from hospital, in cases where

the court imposes a gust entence or a hospital order;

¢ Six months from the date of conviction, in all other cases.

If the court imposes a custodial sentence or hospital order and the convicted person is released
from custody or discharged from hospital earlier than six months from the date of conviction, all
material that may be relevant must be retained at least until six months from the date of

conviction.

If an appeal against conviction is in progress when the release or discharge occurs, or after the
six-month period referred to above expires, all material that may be relevant must be retained
until the appeal is determined. Similarly, if the Criminal Cases Review Commission is considering
an application at that point in time, all material which may be relevant must be retained until the
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Commission decides not to refer the case to the Court of Appeal or until the Court determines the

appeal resulting from the reference by the Commission.

17.8. Scheduling of material

It is the responsibility of the disclosure officer to prepare schedules listing material which has
been retained and which the disclosure officer believes will not form part of the prosecution case.
(Paragraphs 6.6 to 6.8 of both the old and the new code set out the circumstances in which a
schedule is to be prepared for those cases where a criminal investigation began before or

on/after 4 April 2005 respectively).

The disclosure officer should set out each item of material

consecutively. There should be separate schedules for sensitive g
description of each item should make clear the nature of the it
detail to enable the prosecutor to decide whether he need e material before deciding

whether or not it should be disclosed. (Paragraphs 6. A4 oth the old and the new code

set out the details of separate schedules for§sensitive @nd non-sensitive material. Paragraphs
6.10 and 6.11 of both the old and the new cod c\with ock entries in the schedule).

officer must set out on a sensitive schedule any

In relation to sensitive material the
material which he believes it is nojgin the public interest to disclose, and the reason for that belief.
The schedule must include a Statement that the disclosure officer believes the material is
sensitive. Under the newjfco or€ases where the criminal investigation began on or after 4
April 2005) if there is no s e material the disclosure officer must record this fact on a

schedule of sensitive material.

17.9. Sensitive material

IOs working in the general enforcement field are unlikely to be involved in preparing material for
the prosecutor and, if they are, it is likely to be with the guidance of a Criminal Investigation Team
(CIT). However, where material falls into one of the following categories, the investigator should
request that the disclosure officer list it as sensitive:

¢ material relating to national security;

¢ material received from the intelligence and security agencies;



¢
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material relating to intelligence from foreign sources which reveals sensitive intelligence

gathering methods;

material given in confidence;

material which relates to the use of a telephone system which is supplied to an investigator

for intelligence purposes only;

material relating to the identity or activities of informants or under-cover police officers or
other persons supplying information to the police or the Home Office who may be in danger
if their identities are revealed;

material revealing the location of any premises or other p for surveillance, or the

identity of any person allowing an officer to use them
material revealing, either directly or indire eChniques and methods relied upon by
officers in the course of a criminal investigatiom, e.g. Covert surveillance techniques, or other

methods of detecting crime;

material whose disclosure acilitate the commission of other offences or hinder the

prevention or detection of ¢ ;

Material containing det persons taking part in identification parades.

Note: the list above is not exhaustive and reference should be made to the CPIA Codes of

Practice if there are concerns over the sensitivity of material. Other items, where the issue

of sensitivity may impact on the IS, are:

L

Home Office papers or files bearing a security classification;

Material referring to safeguards in passports and techniques relating to methods of forgery
detection. In all prosecution cases where sensitive material of this nature is involved which
should not be disclosed in open court, advice should immediately be sought from a CIO at
the NDFU, Status Park;
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¢ internal IS communications such as management minutes;

¢ communications between the Home Office and police or the CPS;

¢  Material upon the strength of which search warrants were obtained.

Any concerns over sensitivity of material should be referred to the OIC or a CIO.

Under the new code (for cases where the investigation began on or after 4 April 2005) material

relating to the private life of a withess may fall in the category of sensitive material.

In exceptional circumstances, where an investigator considers that material is so sensitive that its

revelation to the prosecutor by means of an entry on the sensitivegSghedule is inappropriate, the

existence of the material must be revealed to the prosecuto ly e.g. a Home Office
classified file. This will only apply where compromising m otldbe likely to lead to the loss

of life, or directly threaten national security.

2
Any officer who encounters such material Nt course of an investigation should
h

immediately seek the advice of the offic c the investigation before taking any further

action.

In such circumstances, the responsibilit informing the prosecutor lies with the investigator

who knows the details of t aterial. The investigator should act as soon as is
reasonably practicable after t 2 containing the prosecution case is sent to the prosecutor.
The investigator must ensure that the prosecutor is able to inspect the material so that he can
assess whether it needs to be brought before a court for a ruling on disclosure. It is ultimately a

matter for the court to decide whether sensitive material can or cannot be withheld.

If the court decides that sensitive material must be disclosed, officers should seek the advice of

senior officers on how to proceed.
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17.10. The disclosure regime - Background and the Criminal Justice Act 2003

The disclosure regime is set out in Part | of the CPIA. It has been amended substantially by the
Criminal Justice Act 2003 (CJA) for all cases where the criminal investigation began on or after 4

April 2005, as discussed above at the start of this chapter.
17.10.1 Primary or initial disclosure under the CPIA (as amended)

The prosecutor (defined in Part | of the CPIA as any person acting as prosecutor, whether an
individual or body) is responsible for this. Under the old regime, primary disclosure means the
disclosure of prosecution material which has not previously been disclosed to the accused and
"which in the prosecutor's opinion might undermine the case for the prosecution against the
accused" (old CPIA section 3(1)). If there is no such material, prosecutor must give the

accused a written statement to that effect.

Under the new regime, primary disclosure is replac nitidl disclosure”. Initial disclosure
means the prosecutor must disclose material \@ic “‘might reasonably be capable of undermining
the case for the prosecution against the accuseder o isting the case for the accused” (new
CPIA section 3(1)). If there is no suc

theépprosecutor must still give the accused a

written statement to that effect under t e. The effect of the new law is to combine the

old prosecution obligations of pri and\ secondary disclosure into one continuing duty of
disclosure which exists for the d@iation proceedings following initial disclosure.
17.10.2 Second stage ure under the CPIA (as amended)

The second stage (in either the old or the new disclosure regime) is for the accused to furnish a
defence statement to the court and the prosecutor. This stage is compulsory in all trials on
indictment but is voluntary in cases that proceed to summary trial.

The defence statement must set out the nature of the accused’s defence and indicate matters on
which he takes issue with the prosecution with reasons. Under the new regime, the defence
statement must also indicate any point of law which the defence wish to make, including case-law
authorities which the defence intend to rely on. The defence statement must also give particulars
of any alibi. The defence statement is intended to eliminate the "ambush” defence, i.e. where the

argument for the defence was unknown to the prosecutor until the trial.
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Under the new regime, the defence will also have to provide details of defence witnesses which
are to be relied upon and the names of defence experts. There will also be an obligation on the
accused to provide updated disclosure if there is any change to the defence after the defence
statement is made, or to confirm that there has not been any change in writing. These CJA
changes are not yet in force. An instruction will be issued when these changes are

commenced.

Under the old regime, if no defence statement is served, the prosecutor will be under no duty of
secondary disclosure. However, the position has changed for cases falling within the new regime
where the prosecutor is under a continuing obligation to disclose material after initial disclosure

has been made whether or not a defence statement has been served, see chapter 17.10.3.
17.10.3 Secondary disclosure under the CPIA

Secondary disclosure is a stage under the old regime o fenger exists under the new

regime.
2
Under the old regime this stage is compulsM]e the prosecutor receives a defence

statement. The prosecutor must disclos prosecution material which has not previously been
disclosed to the accused and "whi ig e reasonably expected to assist the accused's
defence as disclosed by the def @ent" (old CPIA section 7(2)) or give the accused a
statement that there is no such rial CPIA section 7(1)).

Note also that under the old e, the old section 9 of the CPIA imposes a continuing duty on

the prosecutor from the time of primary disclosure to review prosecution material.

Under the new regime, the old CPIA section 7 (obligation of secondary disclosure) and old CPIA
section 9 (continuing duty of prosecution to disclose) are repealed and replaced by the
prosecution continuing duty to disclose in new CPIA section 7A. Following initial disclosure under
new CPIA section 3 the prosecutor must keep under review whether there is any undisclosed
material which “might reasonably be capable of undermining the case for the prosecution against
the accused or of assisting the case for the accused”. This continuing duty exists at any time but
requires particular consideration when a defence statement has been served. If the prosecutor
considers he has no obligation to make further disclosure after the defence statement is served,

he must give the accused written notice to that effect.
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Please address any queries to the Criminal Investigation Secretariat.
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