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Glossary of terms used in this report

Appropriation

Assent

Beddoe orders

CAAV
CLA
Charity

Charity
Commission
Guidance

Charity trustees

CIO

Consultation
Paper

Appropriation is “the process whereby [the person responsible for
administering the estate] uses a specific asset to meet in full or in part the
pecuniary entitlement of a beneficiary”.! When land is appropriated to a
beneficiary, the beneficiary acquires the beneficial interest in the property.

An assent is the transfer of ownership of an asset to a person entitled to
that asset pursuant to the administration of a deceased’s estate. It is “an
acknowledgement by a personal representative that an asset is no longer
required for the payment of the debts, funeral expenses or general
pecuniary legacies”.?

In court proceedings, charity trustees can seek a Beddoe order which
provides them with advance assurance that the proceedings are in the
interests of the charity and that the costs incurred by the trustees can
properly be paid from the charity’s funds.

Central Association of Agricultural Valuers
Charity Law Association
An institution falling within section 1 of the Charities Act 2011; see para 2.3.

Guidance published by the Charity Commission and available on its
website. The guidance comes in two series: the “CC” series which is
intended for external use, and Operation Guidance (the “OG” series) which
is intended for internal use but which provides further detail on the
Commission’s approach to many issues.

Defined in section 177 of the Charities Act 2011 as “those responsible for
the control and management of the charity”. It includes the directors of a
charitable company and the management committee of an unincorporated
association.

Charitable incorporated organisation: a form of corporate charity that was
introduced by the Charities Act 2006 as an alternative to the limited
company. It provides the benefits of incorporation without requiring dual
registration with both the Charity Commission and with Companies House.

The Law Commission’s principal consultation paper on Technical Issues in
Charity Law.?

1 Williams, Mortimer & Sunnucks on Executors, Administrators and Probate (20th ed, 2013) para 55-54.

2 Williams, Mortimer & Sunnucks on Executors, Administrators and Probate (20th ed, 2013) para 81-01.

3 (2015) Law Commission Consultation Paper No 220 available at
http://www.lawcom.gov.uk/app/uploads/2015/06/cp220_charities_technical.pdf.


http://www.lawcom.gov.uk/app/uploads/2015/06/cp220_charities_technical.pdf

Cy-pres

Designated land

Diocesan glebe
land

Disponee

Expendable
endowment

Functional
permanent
endowment

Governing
document

Investment
permanent
endowment

NAEA

Permanent
endowment

Residuary gift

RICS

Royal Charter
charities

Cy-prés means “as near as possible”. When a charitable purpose cannot
be carried out, the Charity Commission can direct under a scheme that the
funds should be used for other similar charitable purposes.

Land held on trusts stipulating that it must be used for the purposes of the
charity: Charities Act 2011, section 275(1).

Land vested under the Endowments and Glebe Measure 1976 in the
diocesan board of finance of the Church of England. It is used for
investment purposes to generate income for the Diocesan Stipend Fund:
Endowments and Glebe Measure 1976, section 15.

A person to whom an interest or estate in land is granted or conveyed. For
example, a buyer of a freehold or leasehold estate, a tenant under a lease,
a chargee, or a person who is granted an easement.

Property which is subject to a restriction on being spent, unless and until
the trustees decide to spend it; the trustees have a discretion to spend the
capital.

Permanent endowment that generally does not produce an income but is
used by the charity to pursue its purposes, for example a village hall or a
recreational ground. The charity might be able to sell the property and
purchase other property that performs the same function, but it cannot
spend the proceeds of any sale on its day-to-day activities.

The document setting out a charity’s purposes, the powers and duties of
those responsible for its management and administration, and the
procedures to be followed in exercising those powers. “Governing
document” is used as a generic term, regardless of a charity’s legal form.
The Charities Act 2011 uses the term “trusts” to refer to a charity’s
governing document, regardless of whether or not it is in fact a trust.

A fund of assets, such as shares, that produce an income to fund the
charity’s activities. The charity can sell an investment in the fund to
purchase another, but it cannot sell an investment and spend the proceeds
to further its purposes.

National Association of Estate Agents

Property that is held by, or on behalf of, a charity subject to a restriction on
being spent: section 353(3) of the Charities Act 2011.

The “residue” of an estate is all that is left after the payment of (i) the
deceased’s debts, (ii) the expenses of the administration of the estate, and
(i) the payment of legacies. When a testator leaves the residue of the
estate to a named person, it is a “residuary gift”.

Royal Institution of Chartered Surveyors

A charity that is incorporated or regulated by a Royal Charter.



Specific devise A gift by will of particular land to a named beneficiary.

Statutory charities A charity that is incorporated or regulated by an Act of Parliament.

Supplementary The Law Commission’s supplementary consultation paper on Technical
Consultation Issues in Charity Law.*
Paper

4 (2016) available at http://www.lawcom.gov.uk/wpcontent/uploads/2016/08/Charity_Law_Supplementary_Cp_Sept_
2016.pdf.


http://www.lawcom.gov.uk/wpcontent/uploads/2016/08/Charity_Law_Supplementary_Cp_Sept_2016.pdf
http://www.lawcom.gov.uk/wpcontent/uploads/2016/08/Charity_Law_Supplementary_Cp_Sept_2016.pdf

Technical Issues in Charity Law

To the Right Honourable David Lidington MP, Lord Chancellor and Secretary of State for
Justice

Chapter 1: Introduction

INTRODUCTION

11

This report analyses various issues in charity law and makes recommendations that the law
should be reformed.

What is a charity?

1.2

1.3

1.4

Charities occupy a special place in society and in law. They exist for the benefit of the public.®
Each has a purpose, ranging from the relief of poverty to the promotion of the arts to the
advancement of environmental protection.® Charities come in all shapes and sizes, and their
aims range from focusing on local issues to a nationwide or global sphere of interest.

It is a fundamental principle that, for an institution to be a charity, its purposes must be
exclusively charitable.” A charity must exist for the benefit of the public generally, not for the
benefit of private individuals or entities.

The Charity Commission for England and Wales registers and regulates charities, though
many charities are not required to be registered. Of those unregistered charities, some are
nevertheless regulated by the Charity Commission; others are not. We explain these different
categories of charity in Chapter 2.

The size of the charity sector

1.5

There are approximately 167,000 charities in England and Wales registered with the Charity
Commission,® with a combined annual income of over £74 billion.® In 2012, it was estimated
that there were a further 191,000 unregistered charities with a combined income of £57.7

Charities Act 2011, ss 2(1)(b) and 4.
Charities Act 2011, s 3(1) contains a list of charitable purposes.
Charities Act 2011, s 1(1)(a).

Charity Commission, Charities in England and Wales — 31 March 2017, available at
http://apps.charitycommission.gov.uk/Showcharity/RegisterOfCharities/SectorData/SectorOverview.aspx. This
comprises 167,422 main charities and 16,087 linked charities.

Charity Commission, Charities in England and Wales — 31 March 2017. The figure comprises voluntary income
(£22.79 bn), trading to raise funds (£7.41 bn), investment income (£4.03 bn), charitable activities income (£38.37
bn) and other sources (£1.67 bn).



billion.X® Charities hold significant assets; registered charities alone have total assets worth
over £259 billion.*

Trustees, staff and volunteers

1.6

1.7

Charities depend on people. Charities are overseen and controlled by their trustees, who are
generally unpaid. Trustees range significantly from local residents who are passionate about
a local cause through to professionals whose skills and experience can assist in the oversight
of a large charity’s operations. Small charities often rely solely on the trustees and other
volunteers to carry out their activities; others have sufficient resources to employ (sometimes
numerous) staff. Charity law therefore applies to and affects a wide range of people, many of
whom will not have access to legal advice on its application.

There are more than 951,000 trustees of registered charities, and registered charities employ
over 1.5 million people and are supported by over 3.5 million volunteers.!? These figures would
increase significantly if the trustees, staff and volunteers of unregistered charities were
included (but about whom there are no data).

Public donations to charities

1.8

The importance of charities is reflected by the significant donations made to them each year;
charitable giving by individuals in the United Kingdom in 2016 was estimated to be £9.7
billion.*® According to a 2016 survey conducted by the Cabinet Office, in an average four-week
period, around three-quarters of the 3,000 people interviewed gave to a charity, donating an
average of £22.14

Public trust and confidence

1.9

The Charity Commission’s first statutory objective is to increase public trust and confidence in
charities.’® Research published by the Charity Commission in 2016 showed that public trust
and confidence in charities had reached its lowest level since 2005.%¢ This fall is thought to
have been a result of negative media coverage about charities in 2015/16 and a distrust as to
how donations were being spent, in particular the proportion of donations which were reaching
the end cause.!” However, research published by nfpSynergy later in 2016 indicated that

10

11

12

13

14

15

16

17

National Audit Office, Regulating charities: a landscape review (July 2012) para 1.18, available at
http://www.nao.org.uk/wp-content/uploads/2012/07/Regulating_charities.pdf. The National Audit Office included
exempt and excepted charities, but did not include charities that are unregistered because their income is below
£5,000 (see paras 2.14 to 2.18 below). When small unregistered charities are included, these figures will increase.

Charity Commission, Charities in England and Wales — 31 March 2017. The figure comprises “own use” assets
(£79.90 bn), long term investments (£133.55 bn), short term investments and cash (£33.53 bn) and other assets
(E£12.76 bn).

Charity Commission, Charities in England and Wales — 31 March 2017.

Charities Aid Foundation, UK Giving 2017 (April 2017) p 10, available at https://www.cafonline.org/docs/default-
source/about-us-publications/caf-ukgiving2014.pdf. Total donations from individuals and companies in the United
Kingdom on which Gift Aid was reclaimed in 2015/2016 were £5.05 bn:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/324131/Table_10_3.pdf (this does
not include donations made outside the Gift Aid scheme).

Cabinet Office, Community Life Survey 2015 to 2016: data (July 2016) available at https://www.gov.uk/government/
publications/community-life-survey-2015-to-2016-data.

Charities Act 2011, s 14.

Charity Commission, Public trust and confidence in charities 2016 (June 2016) available at
https://www.gov.uk/government/publications/public-trust-and-confidence-in-charities-2016.

Charity Commission, Public trust and confidence in charities 2016 (June 2016) p 24.


http://www.nao.org.uk/wp-content/uploads/2012/07/Regulating_charities.pdf

public trust in charities is returning, rising from 48% in autumn 2015 to 60% in autumn 2016.18
The most recent research published by the Charity Commission explains that the level of
public trust in the charity sector is comparable with that in schooling and childcare and the
food and drink industry, and significantly higher than that in other industries such as financial
services and affordable housing.*®

Charities in the public eye

1.10 During the course of our project, there has been significant media coverage relating to

charities, principally concerning fundraising practices and the collapse of Kids Company.
Fundraising was an issue addressed by a cross-party review in 2015,2° measures were
included in the Charities (Protection and Social Investment) Act 2016, and the new
Fundraising Regulator is already operational.?? Fundraising does not form part of our terms of
reference.

1.11 The charity Kids Company closed in August 2015 amid allegations of financial

mismanagement and governance problems.?® The Charity Commission opened a statutory
inquiry into the charity soon after, in line with its duty to promote public trust and confidence
in charities. Various other inquiries have been conducted into the collapse of the charity,
including by the Public Accounts Committee and the Public Administration and Constitutional
Affairs Committee.?* These inquiries have focussed on issues surrounding public money
granted to the charity without sufficient competitive tendering and assessment of the way in
which the charity was run. The Insolvency Service has recently stated its intention to bring
proceedings against the former directors of the charity which could disqualify them from acting
as company directors.?®> While the concerns raised by the inquiries to date are relevant to the
need, in our recommendations, to balance deregulation against proper protection of charity

18

19

20

21

22

23

24

25

NfpSynergy, Trust in Charities — Autumn 2016 update (December 2016) available at https://nfpsynergy.net/press-
release/nfpsynergy-trust-charities-report-december-2016.

Charity Commission, Trust and confidence in the Charity Commission 2017 (July 2017) available at
https://www.gov.uk/government/publications/trust-and-confidence-in-the-charity-commission-2017.

Sir Stuart Etherington, Regulating fundraising for the future: trust in charities, confidence in fundraising regulation
(NCVO, September 2015) available at https://www.ncvo.org.uk/images/documents/policy_and_research/giving_
and_philanthropy/fundraising-review-report-2015.pdf.

The Charities (Protection and Social Investment) Act 2016, s 13 prohibits commercial fundraisers from raising funds
for a charitable institution unless the fund-raising agreement between the commercial fundraiser and the charitable
institution includes certain terms in relation to fund-raising standards which the commercial fundraiser undertakes to
follow. It also requires charities to set out in their annual reports their approach to fund-raising, including, in
particular, whether they use commercial fundraisers, and how they protect vulnerable people from undue pressure
in their fund-raising.

The Fundraising Regulator sets and maintains the standards for charitable fundraising, aims to ensure that
fundraising is respectful, open, honest and accountable to the public, and regulates fundraising in England, Wales
and Northern Ireland.

Eg BBC, “Kids Company closure: what went wrong?” (February 2016) available at http://www.bbc.co.uk/news/uk-
33788415.

The Government’s funding of Kids Company, Report of the Public Accounts Committee (2015-16) HC 504; and The
collapse of Kids Company: lessons for charity trustees, professional firms, the Charity Commission and Whitehall,
Report of the Public Administration and Constitutional Affairs Committee (2015-2016) HC 433.

J Grierson, “Kids Company: ex-board members face company directorship ban” (31 July 2017, The Guardian)
available at https://www.theguardian.com/uk-news/2017/jul/31/kids-company-insolvency-service-camila-
batmanghelidjh-alan-yentob.



assets, none of them relate directly to the terms of reference for this project. We therefore do
not directly address these issues in this report.

BACKGROUND TO THE PROJECT

1.12

1.13

Our project on selected issues in charity law originated from our Eleventh Programme of Law
Reform.?® The Charity Commission had suggested a review of certain issues affecting
charities established by statute and by Royal Charter. We were also mindful of the statutory
review?’ of the Charities Act 2006 that was about to be conducted by Lord Hodgson of Astley
Abbotts, which we thought might raise further legal issues that were ripe for reform. Lord
Hodgson’s report, published in 2012, made over 100 recommendations.?® Amongst those
recommendations, he highlighted various technical legal problems faced by charities and
suggested that they be given further consideration by the Law Commission. We agreed to
include many of those issues within our project, which started in 2013. Our terms of reference
are set out in Appendix 1.

We divided the project into two parts. The first part concerned social investment by charities;
the second the remaining issues in our terms of reference.

Social investment by charities

1.14

We published a Consultation Paper on social investment by charities in April 20142° and a
paper setting out our recommendations in September 2014 (“the Social Investment Report”).%°
We then drafted a Bill to give effect to our principal recommendations (a) for the creation of a
statutory power for charities to make social investments, and (b) to set out the duties that
should apply when charity trustees make social investments. Our draft Bill has since been
implemented as part of the Charities (Protection and Social Investment) Act 2016, subject to
one modification.3!

Technical issues in charity law

1.15

1.16

This report concludes the second part of our project covering all the remaining issues in our
terms of reference. We also added one issue that arose from our work on social investment,
namely a review of the law relating to the use of permanent endowment.

Our project is not a full review of charity law. Our terms of reference relate to selected technical
issues. Those issues do not include controversial matters, such as the law of public benefit
and the charitable status of independent schools. Lord Hodgson made recommendations in

26 Eleventh Programme of Law Reform (2011) Law Com No 330, available at https://www.lawcom.gov.uk/document/
programmes-of-law-reform/.

27 See Charities Act 2006, s 73.

28 Lord Hodgson of Astley Abbotts, Trusted and Independent: Giving charity back to charities — Review of the Charities
Act 2006 (July 2012) available at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/
79275/Charities-Act-Review-2006-report-Hodgson.pdf. We refer to this report as the “Hodgson Report”.

2% Social Investment by Charities (2014) Law Commission Consultation Paper No 216.

30 Social Investment by Charities: The Law Commission’s Recommendations (September 2014) (“the Social
Investment Report”) available at https://www.lawcom.gov.uk/project/charity-law-social-investment-by-charities/.

31 Our recommendation was that the power and duties should apply to all charities, including those established or
governed by an Act of Parliament or Royal Charter (which we refer to as statutory charities and Royal Charter
charities; see Ch 2). Government decided to exclude statutory and Royal Charter charities from the new social
investment power and duties, leaving them instead to rely on the existing powers in their governing document or to
seek an amendment to their governing documents. We make recommendations concerning the amendment of such
charities’ governing documents in Ch 5.


https://www.lawcom.gov.uk/document/programmes-of-law-reform/
https://www.lawcom.gov.uk/document/programmes-of-law-reform/

respect of some of the issues within our terms of reference; others he simply highlighted as
creating difficulties and worthy of more detailed consideration by the Law Commission. In
formulating our recommendations for reform, we have carefully considered Lord Hodgson’s
comments and (when he made them) his recommendations. Our review has not, however,
been limited to an assessment of his recommendations. Rather, we have looked afresh at the
various issues in our terms of reference including their wider context.

THE AIMS OF REFORM

1.17

1.18

1.19

Our project concerns various technical legal issues in charity law. Whilst technical, they are
important and have very practical consequences for charities. Lord Hodgson has likened
regulatory burdens on charities to the barnacles that slow down a ship.32 Uncertainties in the
law and unnecessary regulation can delay or prevent charities’ activities, discourage people
from volunteering to become trustees, and force charities to obtain expensive legal advice.
And whilst some (particularly large) charities have ready access to legal advice, it is beyond
the reach of others.

Charities have an important role and the law should both protect and properly regulate them.
Our project is intended to further these objectives by removing unnecessary or inefficient
regulation while safeguarding the public interest in ensuring that charities are properly run.33
Charities must be carefully regulated, but not every regulatory requirement is indispensable.
For example, in Chapter 7 we recommend relaxing, but not removing, the regulation of land
transactions by charities; rather than requiring charities to obtain advice from members of the
Royal Institution of Chartered Surveyors (“RICS”), we recommend that charities should also
be able to satisfy the regulatory requirements by obtaining advice from certain other property
professionals.

Our recommendations aim to support and equip the charity sector by ensuring that the legal
framework in which it operates is fair, modern, simple and cost effective. More specifically the
recommendations aim to fulfil the following objectives.

(1) To remove unnecessary regulation and bureaucracy in order to maximise the efficient
use of charitable funds. The aim is to prevent the disproportionate diversion of
charitable assets and trustee time on compliance with regulation from which little or no
benefit is derived.

(2) To increase the flexibility of trustees to make decisions in the best interests of their
charities, in particular to give trustees wider or additional powers to make decisions
without having to obtain authorisation where appropriate.

(3) To confer wider or additional powers on the Charity Commission in order to increase its
effectiveness. This includes enabling the Commission to carry out its current functions
more efficiently and to take action where it ought to be able to but cannot currently (for
example to regulate or assist charities).

82 Trusts (Capital and Income) Bill [HL], Report of the Special Public Bill Committee (2012) HL Paper 42, p 50: “Each

33

barnacle has very little effect. Trying to chip off one barnacle leaves one open to the accusation that one is either
obsessive, irresponsible or lacking in judgment as to the use of parliamentary time, or possibly all three at once. In
consequence, if one is tempted to leave all the barnacles in place, eventually the ship slows down.”

Consultation Paper, para 1.9.



1.20

(4) Toensure adequate protection of charity property in order to enhance donor confidence
and public trust, in particular supporting confidence in the use of donations currently
and in the future.

(5) To remove inconsistencies and complexities in the law making it clearer for charity
trustees, staff, volunteers and professional advisers seeking to apply it and comply with
it as well as reducing legal and other professional costs. This includes seeking to reduce
the potential for unintentional mistakes and the associated costs of addressing them.

There is a link between good regulation and public trust and confidence in charities. Speaking
at the Charity Commission’s Annual Public Meeting in 2017, the Chair of the Charity
Commission, William Shawecross, said that the Commission wished to add to its focus on
compliance “a renewed emphasis on enablement.” He argued that “enabling trustees to run
their charities better is key to public confidence in charity and to the effective use of charitable
resources.”

CONSULTATION

1.21

1.22

1.23

In March 2015 we published our consultation paper, Technical Issues in Charity Law (“the
Consultation Paper”)** which made proposals to:

(1) give charities wider or additional powers and flexibility;3®

(2) reduce the regulation of certain transactions by charities;3¢

(3) confer wider or additional powers on the Charity Commission;*” and
(4) rationalise the law and remove inconsistencies.*®

Two issues arose from the consultation on which we did not expressly invite consultees’ views:
first, a particular point relating to changing a charity’s purposes; and second, trust corporation
status. We wanted to hear more about these issues before deciding on our final
recommendations. We therefore published a supplementary consultation paper (“the
Supplementary Consultation Paper”)® in September 2016 focussing on those two issues.

Consultees were supportive of our project and keen to engage in the detail of our proposals.
There was a clear sense that the issues in our project, although technical and difficult, are

3 Technical Issues in Charity Law (2015) Law Commission Consultation Paper No 220, available at
http://www.lawcom.gov.uk/project/charity-law-technical-issues-in-charity-law/.

35 For example, to change their purposes and amend their governing documents, to pay trustees for the supply of
goods, and to make small payments that they have a moral — but not legal — obligation to make without Charity
Commission oversight.

3 For example, the sale of charity land and the release of permanent endowment restrictions.

37 For example, the power to award an equitable allowance to a trustee who is liable to account for profits made in
breach of fiduciary duty and the power to require charities to change their name.

38 For example, creating a power to pay trustees for the supply of goods that corresponds with the power to pay
trustees for the provision of services and conferring on the Charity Tribunal the same power as the court to
authorise the expenditure of charitable funds on proceedings before the Tribunal.

39 Technical Issues in Charity Law Supplementary Consultation (2016) available at http://www.lawcom.gov.uk/wp-
content/uploads/2016/08/Charity_Law_Supplementary_Cp_Sept_2016.pdf.


http://www.lawcom.gov.uk/project/charity-law-technical-issues-in-charity-law/
http://www.lawcom.gov.uk/wp-content/uploads/2016/08/Charity_Law_Supplementary_Cp_Sept_2016.pdf
http://www.lawcom.gov.uk/wp-content/uploads/2016/08/Charity_Law_Supplementary_Cp_Sept_2016.pdf

1.24

nevertheless important for charities and that reform has the potential to improve the legal
framework within which charities operate.

Many consultees commented on the need for a balance between various competing interests

in devising recommendations for reform.

(1)
(2)

(3)

(4)

(5)

(6)

Charities should be given flexibility and autonomy in how they are run.

“Inefficient and unduly complex legal provisions that impose unnecessary
administrative and financial burdens on charities” should be removed.*°

Proper oversight and accountability of charities is important to maintain public trust and
confidence in the sector.

Regulation should be proportionate; “a regulatory regime whose administrative costs
swallow up a large part of the benefit is inappropriate”.**

Deregulation can be beneficial for all charities; small charities, in particular, might
benefit from reduced compliance costs. Conversely, however, “good regulation can be
helpful for smaller charities, providing a proper structure within which to operate”.*?

Third party rights should be respected, but should not unduly hamper the administration
of a charity or prevent change.

1.25 There is often a tension between these aims, and we agree with consultees’ general
comments about the need for a balance. The difficulty is in deciding how to reach the balance
between those competing aims.

Consultation events

1.26 During the consultation period, we attended various consultation events:

(1)
(2)

(3)

a public consultation event in Bristol, hosted by Veale Wasbrough Vizards LLP;

a consultation event for charity professionals, practitioners and academics, organised
and hosted by the University of Liverpool Charity Law and Policy Unit, at the University’s
London campus; and

meetings with the Association of University Legal Practitioners, the Association of
Charitable Foundations, the National Council for Voluntary Organisations, the Charities’
Property Association, the Churches’ Legislation Advisory Service, and officials from the
Privy Council Office, Attorney General’s Office, Department for Business, Innovation
and Skills (as it then was), and the Welsh Government.

1.27 The Consultation Paper also featured in the sector press.*?

40
41
42

43

10

Wales Council for Voluntary Action.

The Hodgson Report.

CLA working party; similar comments were made by Action with Communities in Rural England.

Civil Society, “What are the key proposals from the Law Commission review of charity law?” (1 May 2015) available
at http://www.civilsociety.co.uk/finance/indepth/technical_briefing/content/19530/what_are_the_key proposals_
from_the_law_commission_review_of_charity_law; and Third Sector, “Law Commission starts review of charity law”



Consultation responses

1.28

1.29

1.30

We had an enthusiastic response to our consultations. We received written responses to our
initial consultation from 91 consultees and an additional 26 written responses to our
supplementary consultation, many of which were very detailed. The consultees who
responded are listed in Appendix 2. All of the main stakeholders in the charity sector were
represented.*

The Charity Law Association (“CLA”) formed a working group of 23 charity lawyers to respond
to the Consultation Paper, and two further working groups to respond to the Supplementary
Consultation Paper. Those responses have been particularly helpful in devising our
recommendations for reform. The views of the working group do not necessarily represent the
opinions of the CLA membership, nor the organisations that each lawyer represents. For
brevity, however, we refer to the responses of the CLA working groups as the response of
“the CLA”".

We have held follow-up meetings with members of the CLA working group, the Charity
Commission, the Charities’ Property Association and the institutions governed by the
Universities and College Estates Act 1925 to discuss aspects of their responses and our
recommendations for reform.

OUR RECOMMENDATIONS FOR REFORM

131

Consultation revealed general consensus on some issues and a range of views on others.
Not everyone will agree with all of our recommendations for reform, but consultation has
successfully elicited the different viewpoints which has been helpful to us in formulating our
recommendations. On many issues, we follow our provisional proposals in the Consultation
Paper, but in some areas we have departed from them following comments from our
consultees. The input of consultees has been vital to the preparation of all of our final
recommendations for reform.

THE STRUCTURE OF THIS REPORT

1.32

1.33

1.34

In Chapter 2, we explain the different legal forms of charities and the categorisation of different
charities under the Charities Act 2011. In Chapter 3, we comment on a general point raised
by some consultees about financial thresholds in the Charities Act 2011.

In Chapters 4 and 5, we discuss the amendment of charities’ purposes and other provisions
in their governing documents. Chapter 4 concerns the most common legal forms of charities,
and we make recommendations to align more closely the amendment powers of corporate
and unincorporated charities. Chapter 5 concerns charities that are governed by statute or by
Royal Charter and we make recommendations to improve the procedures by which they can
amend their governing documents. In Chapter 6, we examine the rules governing the
distribution of the proceeds of failed fundraising appeals.

In Chapter 7, we discuss the regime that applies to charities when they dispose of land. We
then turn to the law governing the use of permanent endowment in Chapter 8; we recommend
changes to the procedures by which charities can release the restrictions on spending their

(8 April 2013) available at http://www.thirdsector.co.uk/law-commission-starts-review-charity-law/governance/article/
1177394.

44 We did not receive responses from small charities. Many consultees did, however, represent a wide range of
charities, including small charities, or have experience of working with small charities; they were able to comment
specifically on the issues that small charities face.

11



1.35

1.36

1.37

1.38

1.39

1.40

1.41

1.42

1.43

1.44

12

permanent endowment and recommend the creation of a new statutory power to borrow from
permanent endowment as well as a new power to make certain social investments using
permanent endowment.

Chapter 9 addresses two issues: the payment of trustees for the provision of goods to their
charity and empowering the Charity Commission to award an equitable allowance to a trustee
who has made an unauthorised profit in breach of his or her fiduciary duties to the charity. In
Chapter 10 we recommend changes to the circumstances in which ex gratia payments
(payments to third parties who have a moral, but not a legal, claim to the charity’s property)
can be made by a charity.

In Chapter 11, we consider the regime that governs the incorporation and merger of charities,
and consider a related issue concerning trust corporation status. We then look at the
insolvency treatment of property held on charitable trust, including permanent endowment and
special trust property (Chapter 12).

Chapters 13 and 14 concern two discrete powers of the Charity Commission: the power to
require a charity to change its name and to refuse to register a charity unless it changes its
name (Chapter 13); and the power to determine the identity of the charity’s trustees and
members (Chapter 14). We make recommendations that these powers be expanded.

In Chapter 15, we discuss particular issues that have arisen since the Charity Tribunal was
established by the Charities Act 2006 and make recommendations for reform.

Chapter 16 gathers together all of our recommendations for reform.

Appendix 1 sets out the terms of reference for our project. A list of all consultees appears at
Appendix 2.

Appendix 3 contains a draft Bill that would implement our recommendations for reform, and
accompanying Explanatory Notes appear at Appendix 4. Appendices 5 and 6 contains draft
statutory instruments that would implement those of our recommendations that require
secondary legislation. Appendix 7 summarises the means of challenging decisions of the
Charity Commission, which is discussed in Chapter 9. Appendix 8 contains some worked
examples about the law of insolvency that relate to Chapter 12.

Alongside this report, we are publishing:
(1) asummary of this report;

(2) a marked-up version of the Charities Act 2011, reflecting the amendments that would
be made to the Act following implementation of the draft Bill at Appendix 3 to this report;

(3) anImpact Assessment; and

(4) an Analysis of Responses to the Consultation Paper and the Supplementary
Consultation Paper.

Each of these documents is available on our website: www.lawcom.gov.uk.

All websites referred to in this report were last visited and correct on 24 August 2017.


http://www.lawcom.gov.uk/
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Chapter 2: The different types of charity

INTRODUCTION

2.1

In order to understand our recommendations for reform of charity law, it is important to be
familiar with the different legal forms that charities can take as well as the categorisation of
charities in the Charities Act 2011.

THE DIFFERENT LEGAL FORMS OF CHARITIES

2.2

Charities take various different legal forms. Several of the technical issues raised in this report
turn on the legal form of the charity, particularly whether it is incorporated (and therefore has
a legal personality separate from its trustees or members) or unincorporated (and therefore
has no separate legal personality).

The statutory definition of a charity

2.3

Section 1(1) of the Charities Act 2011 defines “charity” as an institution that is established for
charitable purposes only, and falls to be subject to the control of the High Court in the exercise
of its jurisdiction with respect to charities. This definition does not distinguish between the
different legal forms of charities*® and the Charities Act 2011 applies to all charities regardless
of their legal form.4

Incorporated charities

Companies

24

Charities can be incorporated as companies. They are governed by the Companies Act 2006
and must be registered at Companies House (as well as being registered by the Charity
Commission).*” Charitable companies are usually limited by guarantee, rather than by shares.
A charitable company’s governing document is its articles of association. The Charity
Commission publishes model articles of association for charitable companies.*®

Charitable incorporated organisations

2.5

The charitable incorporated organisation (“ClO”) is a new form of incorporated charity that was
introduced by the Charities Act 2006 as an alternative to the limited company. It provides the
benefits of incorporation without requiring dual registration with both the Charity Commission
and with Companies House. The membership of a CIO may be limited to its trustees (the
“foundation” model), or it may have members who are not trustees (the “association” model).

45
46
47

48
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Charities Act 2011, s 9(3).
Although some provisions do not apply to certain categories of charity: see para 2.13 to 2.18 below.
Unless they are not required to register with the Charity Commission: see para 2.14 below.

Charity Commission, Model articles of association for a charitable company (August 2014) available at
https://www.gov.uk/government/publications/setting-up-a-charity-model-governing-documents.



A CIO’s governing document is called its constitution. The Charity Commission publishes a
model constitution for ClOs.*°

Charities incorporated by Act of Parliament

2.6 A small number of charities have been incorporated by Act of Parliament. The incorporating
Act will often contain the provisions regulating the purposes and administration of the charity,
but some of these provisions may be found in a later Act or Acts (or indeed in another
instrument). We discuss charities incorporated by Act of Parliament, which we refer to as
“statutory charities”, in Chapter 5.

Charities incorporated by Royal Charter

2.7 A charity (or the governing body of a charity) may be incorporated by a Royal Charter granted
by the Sovereign.®® Charters are granted on the advice of the Privy Council, which advises on
the exercise of the Sovereign’s duties and common law powers. Like other corporate bodies,
Royal Charter corporations are legal persons distinct from their individual members.*! The
governing documents of charities (or trustee bodies) incorporated by Royal Charter typically
comprise the incorporating Charter (and any supplemental Charters), bye-laws and
regulations. We discuss Royal Charter charities in Chapter 5.

Community benefit societies

2.8 Community benefit societies, previously known as industrial and provident societies, can be
charities and are governed primarily by the Co-operative and Community Benefit Societies
Act 2014.

Other incorporated charities

2.9 Charities have occasionally been incorporated by prescription, by a lost Charter being
presumed, and by custom.>?

Unincorporated charities

2.10 An unincorporated charity will either be a trust or an unincorporated association.

Trusts

2.11 A charitable trust involves one or more trustees holding property on trust for charitable
purposes. The charity has no members. The governing document will generally be a trust
deed or declaration of trust but it may also be a Charity Commission scheme,>® a will or other

49 Charity Commission, Model constitution for CIO with voting members other than its charity trustees (October 2016)
and Model constitution for CIO whose only voting members are its charity trustees (October 2016) available at
https://www.gov.uk/government/publications/setting-up-a-charity-model-governing-documents.

50 At common law, the Sovereign has the power to incorporate by Royal Charter any number of persons assenting to
be so incorporated: see The Case of Sutton’s Hospital [1612] 77 ER 937; and Elve v Boynton [1891] 1 Ch 501, 507,
by Lindley LJ.

51 Re Sheffield and South Yorkshire Permanent Building Society [1889] QB 470, 476, by Cave J.

52 See Tudor on Charities (10th ed 2015) ch 6; H Picarda QC, The Law and Practice Relating to Charities (4th ed
2010) ch 18; Re Fraternity of Free Fishermen of Faversham (Company or Fraternity) [1877] 36 Ch 329; Byrd v
Wilsford (1596) Cro Eliz 464.

53 See para 4.37 and following below.
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document setting out the terms of the trust.>* The Charity Commission publishes a model trust
deed for charitable trusts.>®

Unincorporated associations

2.12 An unincorporated association has been described as “an association of persons bound

together by identifiable rules and having an identifiable membership”.>® The rules of the
association contain the contractual rights and obligations enforceable by the members against
one another. The rules of a charitable unincorporated association usually provide for the
management of the affairs of the charity to be the responsibility of a committee elected by the
members.>” The governing document is called a constitution. The Charity Commission
publishes a model constitution for unincorporated associations.%®

DIFFERENT CATEGORIES OF CHARITY UNDER THE CHARITIES ACT 2011

2.13 There are four categories of charity under the Charities Act 2011, and the application of the

Act to any given charity depends on the category into which it falls. The legal form of a charity
(see paragraphs 2.4 to 2.12) has no bearing on its categorisation under the Act.

Registered charities

2.14 Every charity must register with the Charity Commission, unless it is:

(1) an exempt charity (see paragraph 2.15);

(2) an excepted charity with an annual income of £100,000 or less (see paragraph 2.16);°
or

(3) acharity with an annual income of £5,000 or less (see paragraph 2.18).5°

Exempt charities

2.15 Certain charities are exempt from the requirement to register with the Charity Commission,

and from other (but not all) provisions of the Charities Act 2011.%* They are usually regulated
by another body (the “principal regulator’) whose functions overlap with those of the

54

55

56
57

58

59

60

61
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On occasion, a trust might be created by informal means, such as long user: see Tudor on Charities (10th ed 2015),
paras 6-003 and 6-004.

Charity Commission, Model trust deed for a charitable trust (November 2013) available at
https://www.gov.uk/government/publications/setting-up-a-charity-model-governing-documents.

Re Koeppler's Will Trusts [1986] Ch 423, 434, by Slade LJ.
Tudor on Charities (10th ed 2015) para 6-048.

Charity Commission, Model constitution for an unincorporated charity (November 2013) available at
https://www.gov.uk/government/publications/setting-up-a-charity-model-governing-documents.

The Charities Act 2011 makes provision for excepted and small charities, but not exempt charities, to register
voluntarily (s 30(3)) but that provision has not yet been brought into force: sch 9, para 8 (the equivalent provision in
the Charities Act 1993, s 3A(6), was never brought into force).

Charities Act 2011, s 30(2). CIOs, however, must register regardless of their income level.

Those provisions have been extended to certain exempt charities, referred to as “specified exempt charities”: see
Appendix A to the Consultation Paper.



Commission. Exempt charities are listed in Schedule 3 to the Charities Act 2011.%2 They
include:

(1)  most English universities;%3

(2) other educational bodies, such as higher and further education corporations,
academies, and foundation and voluntary schools;® and

(3) various museums and galleries, such as the Victoria and Albert Museum, the Science
Museum and the British Museum.®®

Excepted charities

2.16 Certain charities are “excepted” from charity registration by an order of the Secretary of State

or of the Charity Commission.®® Unlike exempt charities they are still regulated by the Charity
Commission in the same way as regular charities. Excepted charities include:

(1) some churches and chapels;
(2) some charities that provide premises for schools;
(3) Scout and Guide groups; and

(4) certain armed forces charities.®’

2.17 However, even if a charity is granted “excepted” status, it is nevertheless required to register

with the Charity Commission if its income is over £100,000.

Other unregistered charities

2.18 Charities with an annual income of £5,000 or less are not required to register with the Charity

Commission,®® unless they are CIOs which must register with the Commission regardless of
income.

62
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See also Charity Commission, Exempt Charities (CC23) (September 2013) para B6, available at
https://www.gov.uk/government/publications/exempt-charities-cc23.

Charities Act 2011, sch 3, paras 2 to 5. The principal regulator of these charities is currently the Higher Education
Funding Council for England (and will soon become the Office for Students). Welsh universities are not exempt and
are therefore regulated by the Charity Commission: see Charity Commission, Exempt Charities (CC23) (September
2013) para B6.

Charities Act 2011, sch 3, paras 5 to 11. The principal regulator of these charities is the Department for Education,
the Department for Business, Energy & Industrial Strategy or the Welsh Government.

Charities Act 2011, sch 3, paras 12 to 25. The principal regulator of these charities is DCMS, save for the Royal
Botanic Gardens, Kew, for which the principal regulator is the Department for the Environment, Food and Rural
Affairs.

There are restrictions on the creation of new excepted charities: Charities Act 2011, s 31.

See Charity Commission, Excepted Charities (June 2014), available at https://www.gov.uk/government/publications/
excepted-charities.

Indeed, they are not yet permitted to be registered: s 30(3)(b) of the Charities Act 2011, which would permit such
charities to register voluntarily, has not yet been brought into force.
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TERMINOLOGY

2.19 This report discusses various technical legal issues and it is sometimes unavoidable that
technical legal or sector specific terms are used. We define these terms in the Glossary at
pages 1 to 3 of this report but highlight three key definitions here.

Charities

2.20 References to “charities” in this report are to all institutions falling within section 1 of the
Charities Act 2011, unless we expressly refer to a particular legal form of charity.

Trustees

2.21 Section 177 of the Charities Act 2011 defines those responsible for the control and
management of charities as “charity trustees”. We refer to them as “charity trustees” or just
“trustees”. Not all of those who control and manage charities are trustees as a matter of trust
law; for example, charitable companies are run by directors, not trustees. Nevertheless, the
terms “charity trustee” and “trustee” are widely accepted as covering all those who run
charities, including directors. We use the term “trustee” in that sense, save where we make
clear that we are referring specifically to the trustees of a trust.

Governing documents

2.22 A charity’s governing document sets out (amongst other things) its purposes, the powers and
duties of those responsible for its management and administration, and the procedures to be
followed in exercising those powers. We use this as a generic term for the rulebook of all
charities, whatever their legal form. The Charities Act 2011 uses the term “trusts” to refer to a
charity’s governing document, regardless of whether or not it is in fact a trust.®®

69 Charities Act 2011, s 353(1).
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Chapter 3: Financial thresholds

INTRODUCTION

3.1

3.2

3.3

In the Consultation Paper, we reviewed some of the existing financial thresholds in the
Charities Act 2011 and proposed the creation of others. In this chapter, we address the
general comments made by some consultees about the difficulties that are created by
financial thresholds.

There are numerous financial thresholds in the Charities Act 2011. For example:

(1) the statutory requirement to register depends on whether the charity’s annual
income exceeds £5,000 and, in the case of an excepted charity, whether its
annual income exceeds £100,000:;7

(2) registered charities must state that they are registered charities in documentation
soliciting money if their annual income exceeds £10,000;"*

(3) the reporting and accounting requirements differ depending on the charity’s
annual income;” and

(4) the availability of various powers depends on a charity’s income or the value of
its capital.”™

There is often a power for these financial thresholds to be changed by secondary
legislation, although such a power is rarely used.” Our project includes consideration
of the income thresholds in sub-paragraph (4) above.

ARBITRARY RESULTS FROM THRESHOLDS

3.4

3.5

The CLA said that income thresholds can produce arbitrary results. They do not exclude
a charity with “very significant assets which yield little or no income”. They can also be
variable in their application, with the same charity falling below the threshold in one year
and above the next, or a charity might fall below the threshold fortuitously by shortening
its financial year.

We agree that financial thresholds can produce arbitrary results. Many of the statutory
provisions that include financial thresholds fall outside our terms of reference.” Where
provisions that include financial thresholds fall within our project, our recommendations

70

71

72

73

74

75

Charities Act 2011, s 30(2).

Charities Act 2011, s 39.

Charities Act 2011, ss 132, 133, 144, 145, 162, 163 and 169.
Charities Act 2011, ss 268, 275, 281, 282, 288 and 289.

See, most recently, Charities Act 2011 (Accounts and Audit) Order 2015 SI 2015 No 321 which increased
the audit threshold from £500,000 to £1 million.

Principally, those in para 3.2(1), (2) and (3).
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would remove some of the arbitrariness that they would otherwise produce.”® Our
recommendations do, however, continue to distinguish between large and small
charities so it is inevitable that some arbitrary results, as identified by the CLA, will
remain. We think that it can be helpful to have different regulatory regimes for different
sized charities, and financial thresholds are the best way to create a simple and clear
rule to determine whether a charity or a fund is “small”; indeed, there is no obvious
alternative. Moreover, income thresholds will continue to exist elsewhere in the
Charities Act 2011 (where they are intended to differentiate between different sizes of
charity), particularly concerning registration, accounting and reporting.

ADJUSTING THE THRESHOLDS TO REFLECT INFLATION

3.6

3.7

3.8

3.9

Lord Hodgson noted that “wherever the statutes have specific monetary amounts there
is the challenge of declining ‘value’. ... It would be helpful for an automatic inflation
adjuster to be built in to the regulations.” The CLA made similar comments and said that
financial thresholds “tend not to be reviewed and updated with any regularity, or at all”
so any recommendation to increase, or introduce, any threshold will be “in effect, set
in stone”.

We acknowledge these concerns about financial thresholds in legislation; they do not
keep pace with inflation, and (depending on Governmental priorities and resources)
they might rarely be reviewed, let alone increased. We note that the financial thresholds
in the Charities Act 2006 with which our project is concerned have not been increased
in the 10 years since that Act was passed.”” We can therefore see the advantages of
Lord Hodgson’s suggestion.

We make one recommendation to increase an existing financial threshold which does
not, in fact, reflect changes to the value of money caused by inflation, but rather a desire
to expand the scope of a power so as to include more charities.”® But having set that
new threshold, and having created others,” should they be increased in line
with inflation?

We have considered possible mechanisms to incorporate inflation adjustment into the
statutory financial thresholds within the scope of our project. For example, the
Inheritance and Trustees’ Powers Act 2014 gives effect to a previous Law Commission
recommendation that the statutory legacy of £250,000 for a surviving spouse on
intestacy (where the deceased also had children) should be increased every 5 years in
line with inflation, rounded up to the nearest £1,000.8° The Lord Chancellor is required
to make an order specifying the amount of the statutory legacy at least every 5 years.8!
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For example, we recommend the repeal of the s 275 power, whose availability depends on the charity’s
income (paras 4.28 and following and 4.116 and following), and we recommend the removal of the income
threshold (but retention of a capital threshold) under ss 281 and 282 (paras 8.66 to 8.96).

Others have been; see n 74 above.
Paras 8.86 to 8.88.
For example, see Ch 10 concerning ex gratia payments.

Administration of Estates Act 1925, sch 1A, inserted by the Inheritance and Trustees’ Powers Act 2014, s 2
and sch 1. See Intestacy and Family Provision Claims on Death (2011) Law Com No 331, paras 2.114 to
2.130.

Administration of Estates Act 1925, sch 1A, para 5.



3.10

3.11

3.12

3.13

3.14

3.15

It would be possible to provide that the financial thresholds in the Charities Act 2011
should similarly be increased in line with inflation at least every 5 years.

As noted above, many financial thresholds in the Charities Act 2011 fall outside our
terms of reference, so we cannot recommend the incorporation of a statutory inflation
adjustment mechanism into them. Some consultees emphasised that the drive should
be towards consistency between the thresholds rather than divergence between them.
It would be inconsistent to introduce a statutory inflation adjustment mechanism only for
those financial thresholds in the Act that fall within our terms of reference.

However, even if all thresholds fell within our terms of reference, we would be cautious
about automatic inflation adjustment. There are numerous financial thresholds in the
Charities Act 2011 and they perform various different roles. Unlike the statutory legacy
on intestacy, the financial thresholds determine the regulatory obligations of charities
and the availability of various powers.

For financial thresholds that have regulatory implications (as opposed to determining
the availability of enabling powers), it is important that any changes are widely
publicised. There is also benefit in such a threshold being a simple, round number that
does not change regularly to avoid confusion, complexity, and compliance and
administration costs. We are not convinced that it would be helpful for these thresholds
to change by small amounts on a regular basis. For example, we do not think that
charities and their advisers would wish to see the threshold above which excepted
charities must register change from £100,000 now to £105,000, and then to £108,000
a few years later, and then to £115,000, and so on. Each time thresholds change, it is
necessary for charities and professional advisers to spend time becoming familiar with
the changes, and for the Charity Commission and other bodies to issue revised
guidance to reflect the changes.

Similarly, even if automatic inflation adjustment was limited to facilitative powers without
regulatory implications, regular changes to the thresholds would still have the potential
to cause confusion, complexity, and compliance and administration costs, potentially
for little benefit (for example, in times of low inflation).

We do not therefore think that it would be helpful for there to be an automatic inflation
adjustment mechanism built into the Act in relation to all, or particular categories of,
financial thresholds. We do however think that it would be helpful for all financial
thresholds in the Act to be reviewed periodically with a view to increasing them to reflect
inflation. Such a review could be every five or ten years, or more frequently at times of
high inflation.

We think that this approach would enable Government to make a considered decision
about whether inflation adjustment is appropriate, rather than it being automatic. It
would balance the desirability of keeping the thresholds up to date against the
desirability of simplicity in the overall regime, ensuring consistency, and avoiding
unnecessary costs caused by a transition to an amended regime. For example, charities
with an income over £25,000 must send annual reports and accounts to the Charity
Commission. If inflation was low and adjustment after five years would see the threshold
go up to only £25,500, it might be a sensible decision to keep the threshold at £25,000
until inflation would see an increase to, say, £30,000. We think that the sector as a
whole would favour this discretionary approach over an automatic inflation adjustment.
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3.16 Changes to thresholds that were not intended to reflect inflation (such as the recent
increase in the audit threshold from £500,000 to £1 million)®? would still be possible as
a separate (though perhaps concurrent) exercise.

Recommendation 1.

3.17 We recommend that Government periodically review all financial thresholds in the
Charities Act 2011 with a view to increasing them, by secondary legislation, in line
with inflation.

82 Seen 74.
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Chapter 4. Changing purposes and amending
governing documents

INTRODUCTION

4.1

Part 2 of the Consultation Paper, and Chapter 2 of the Supplementary Consultation
Paper, examined the ways in which charities can change their purposes and amend
their governing documents. With the passage of time, new needs will arise and
unforeseen eventualities will occur, requiring charities to amend their governing
documents to ensure their continuing effectiveness; we give some examples in Figure
1. The Charity Commission encourages charity trustees to keep their governing
documents under review and consider whether they need to be amended.®
Consultation responses revealed general agreement as to the importance of ensuring
that changes can be made as quickly and efficiently as possible, whilst retaining
safeguards to ensure that proposed amendments are appropriate.

Figure 1. examples of circumstances in which a charity may need to amend its
governing document

(1) To change the administrative procedures of the charity.

A charity may wish to change the process by which its trustees are appointed or by
which members are admitted. Or a charity may prefer to communicate with its
members and arrange general meetings by email to avoid the time and expense
involved with postal communications, and may need to amend a provision in its
governing document — for example, requiring first class post — in order to do so.

(2) To expand or limit the charity trustees’ powers.

A charity’s governing document may need to be amended to permit the trustees to
borrow money, to purchase or lease property, or to employ staff. Conversely, an
amendment may be made to restrict the trustees’ powers, such as the default
investment power under section 3 of the Trustee Act 2000.

(3) To update the governing document following legislative changes.

For example, a charity’s governing document may need to be amended to reflect
changes in equality or employment law.

(4) To remove anachronistic or offensively worded provisions.

Historic governing documents may contain provisions that are now out of date or are
offensive.

83

Charity Commission, Changing your Charity’s Governing Document (CC36) (August 2011) para C1,
available at https://www.gov.uk/government/publications/changing-your-charitys-governing-document-cc36.
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(5) To change the charity’s name.

Similarly to the provisions of a governing document, a charity’s name may use words
that have become out of date or are now offensive, or no longer accurately reflect its
purposes.

(6) To change the charity’s purposes.

The Charity Commission gives various examples of circumstances in which a charity
may wish to change its purposes.8 For example, the purposes of a charity established
to care for people with disabilities may require the charity to provide institutions in
which beneficiaries can be housed. The trustees may consider that its purposes
should be amended so the charity can provide support for beneficiaries living in their
own homes.

4.2

4.3

The ability of charities to change their purposes, and amend other provisions in their
governing documents, depends on their legal form. We explained the current law in
detail in Chapter 3 of the Consultation Paper; we present a summary here.

We start by considering the most common forms of corporate charities (charitable
companies and CIlOs) before turning to unincorporated charities (trusts and
unincorporated associations). At the end of this chapter is a table summarising the effect
of our proposed reforms. In Chapter 5, we look at charities that are incorporated by (or
governed by) legislation or by Royal Charter.

CHARITABLE COMPANIES AND CIOS

The current law

4.4

The articles of association of a company (whether or not it is charitable) and the
constitution of a CIO can generally be amended by a resolution of its members at a
general meeting.®> Companies’ articles and CIOs’ constitutions may, however, provide
for more restrictive conditions to be satisfied before they can be amended (for example,
obtaining the consent of a particular person or the Charity Commission), known as
“‘entrenchment”, but such provision cannot prevent amendment with the unanimous
agreement of the charity’s members.8®
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Charity Commission, OG2 Application of property cy-preés (March 2012) para Al, available at
http://ogs.charitycommission.gov.uk/g002a001.aspx.

Companies Act 2006, s 21 (charitable companies), Charities Act 2011, s 224 (CIOs). A resolution must be
passed by at least 75% of the members voting or, in the case of a resolution of the members of a CIO
otherwise than at a general meeting, by unanimous agreement of the members: Companies Act 2006, s
283; Charities Act 2011, s 224(2).

Companies Act 2006, s 22; Charitable Incorporated Organisations (General) Regulations 2012 SI 2012 No
3012, reg 15(3). We refer to the Regulations as the “2012 Regulations”.



4.5

4.6

4.7

4.8

If the amendment that a charitable company or CIO wishes to make is a “regulated
alteration”, then it must obtain the Charity Commission’s prior consent to the change.®’
A “regulated alteration” is:

(1) an amendment to the charity’s purposes;

(2) an alteration to the provisions concerning the distribution of the charity’s property
in the event of dissolution; or

(3) any alteration that would authorise a benefit to be obtained by the charity’s
directors or members (or connected persons), unless that benefit is authorised
by section 185 of the Charities Act 2011.88

We discuss the basis on which the Charity Commission will consent to a change of
purposes in paragraphs 4.123 and following.

Charitable companies must take the following steps after a resolution has been passed
to amend its articles.

(1) The company must give notice of the amendment to the Registrar of Companies
and provide a copy of the articles as amended, the resolution giving effect to the
amendment, and (in the case of a regulated alteration) a copy of the Charity
Commission’s consent, all within 15 days of the resolution taking effect.?® Where
the amendment is to the charity’s purposes, the amendment is not effective until
it is recorded on the register at Companies House.*° A failure to notify Companies
House of other amendments can lead to criminal liability on the part of the
company and its directors, but does not prevent the amendment from being
effective.%

(2) If the charitable company is registered with the Charity Commission, the trustees
must also notify the Commission of the amendment so that the particulars of the
charity in the register can be updated.®?

The procedure for ClOs is in some ways simpler but also more restrictive. Once a
resolution has been passed, the CIO must send a copy of the constitution as amended
and the members’ resolution to the Charity Commission.®®* An amendment takes effect
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90
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93

Charities Act 2011, ss 198(1), 226, 248 and 249. In addition, a ClIO cannot amend its constitution in such a
way that would result in it ceasing to be a charity: Charities Act 2011, s 225.

Charities Act 2011, ss 198(2) and 226(2). The meaning of “benefit” is set out in ss 199 and 248 and of
“connected person” in ss 200 and 249. Authorised benefits under s 185 are considered in Ch 9.

Companies Act 2006, ss 26(1) and 30(1), and Charities Act 2011, s 198(3).
Companies Act 2006, s 31(2)(c).
Companies Act 2006, ss 26(3), 27 and 30(2); Charities Act 2011, s 198(5).

Charities Act 2011, s 35(3). The procedure is explained in more detail in Charity Commission, Changing
your Charity’s Governing Document (CC36) (August 2011), paras 3.6 and 3.7; and OG518 Alterations to
Governing Documents: Charitable Companies (May 2015), para B, available at http://ogs.charitycommission
.gov.uk/g518a001.aspx.

Charities Act 2011, s 227(1).
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once it is registered by the Charity Commission, and the Commission will refuse to
register an amendment in certain circumstances.®

The general framework

4.9

Our provisional view was that the regime governing changes by companies and ClOs
was satisfactory.®® Broadly speaking, the rules were supported by consultees. Such
charities were considered to have sufficient flexibility to make most changes without
having to obtain the Charity Commission’s consent (subject to express entrenchment
and provided they are not “regulated alterations”). It was generally considered
appropriate that the Charity Commission should have oversight of changes that were
regulated alterations, and no consultee suggested that the definition should be
significantly expanded or narrowed. Nevertheless, some technical deficiencies were
raised by consultees which we now turn to consider.

Differences between companies and ClOs

4.10 CIOs were introduced by the Charities Act 2006 as an alternative to the charitable

411

company; they are incorporated bodies, and the charity trustees and members benefit
from limited liability, but the Registrar of Companies is not involved in their registration
or regulation. There should, so far as possible, be consistency between the rules
governing charitable companies and ClOs. Various inconsistencies were raised by
consultees.®® Some are justifiable, and some extend beyond our terms of reference.®’
We do, however, make a recommendation in respect of one inconsistency raised by
consultees.

Constitutional amendments for ClIOs do not take effect until they are registered by the
Charity Commission®® whereas this limitation only applies to companies if the
amendment changes its objects.®® Having to wait until registration for amendments to
take effect was said to be unhelpful, unduly limiting and confusing, particularly as there
is no process for ClOs to be notified of the exact date on which changes were
registered.’®® We can see the potential benefits of the increased Charity Commission
oversight of constitutional amendments by ClOs under the current law. The grounds on
which the Charity Commission can refuse to register an amendment might ensure that
defective or invalid amendments are spotted at an early stage, and before charities
purport to rely on them, which might create consequential problems. We also note that
ClOs are a new structure — it has only been possible to create CIOs since January
20131 — and they are still therefore “bedding in”.

94 Charities Act 2011, s 227(2), (3) and (4).

9  Consultation Paper, paras 5.20 and 6.2.

9%  The CLA; Bircham Dyson Bell LLP; Prof Gareth Morgan.

97 See Analysis of Responses, Ch 6.

9% Charities Act 2011, s 227(2).

% In which case, the amendment only takes effect when it is registered by the Registrar of Companies:
Companies Act 2006, s 31(2)(c).

100 Bjrcham Dyson Bell LLP and Prof Gareth Morgan.

101 When the 2012 Regulations came in to force.
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412

4.13

However, having discussed this issue further with consultees we think that the
arguments in favour of aligning the position for CIOs with that for charitable companies
outweigh the arguments in favour of greater oversight. First, when possible, consistency
between the two regimes is desirable. Greater alignment leaves less room for confusion
between the two and therefore less scope for error; it would avoid potential problems
arising from trustees of CIOs thinking that, as for companies, amendments take effect
from the date of the resolution. Second, we heard from consultees that an important
benefit of amendments taking effect immediately (or on a later date specified in the
resolution) is that constitutional change can be planned and implemented in an orderly
way. It can, for example, coincide with a year-end date or other significant event, such
as a change of control of the charity. Allowing amendments to CIO constitutions to take
effect from the date of the resolution (or a later date specified in the resolution) will
remove barriers to, and complications arising during, constitutional change.

We recommend that amendments to a CIO’s constitution should take effect when the
resolution containing them is passed, or on a later date specified in the resolution. If the
amendment is a “regulated alteration”, the prior written consent of the Charity
Commission would still be required; if such consent has not been obtained, the
amendment will be ineffective. An amendment changing a ClO’s purposes will both (1)
need prior consent from the Charity Commission (as it is a regulated alteration); and (2)
not take effect until registered by the Charity Commission. CIOs would still be required
to send a copy of any resolution amending their constitution to the Charity Commission
within 15 days of it being passed.

Definition of regulated alterations

4.14

Three consultees'® raised various difficulties with the three categories of “regulated
alterations” in section 198 (for companies) and section 226 (for ClOs) of the Charities
Act 2011.

(1) The first category: changes to objects

4.15

4.16

4.17

Section 198(2)(a) refers to amendments “adding, removing or altering a statement of
the company's objects” whereas section 226(2)(a) refers to amendments which would
make “any alteration of the CIO’s purposes”. By contrast, the second and third
categories of regulated alterations use the same wording. We think that it would be
desirable for the definition of “regulated alterations”, so far as possible, to be the same
for both companies and ClOs and we recommend a new definition below.

Consultees also commented that section 198 appeared to include (or reported
experiences of it being interpreted as including):

(1) an alteration to the wording of the charity’s objects even if the substance of those
purposes remains the same; and

(2) any change to the powers of a charity referred to in the objects cause, even if the
objects themselves were not being changed.

We agree that such amendments should not be regulated alterations. It was also
suggested that an amendment to a governing document which would have the effect of

102 The CLA,; Bircham Dyson Bell LLP; and Francesca Quint. See Analysis of Responses, Ch 5.
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altering the charity’s purposes without altering the wording of the objects clause itself
might not fall within the current definition. An example was given of an amendment to a
defined term, when that term appeared in the objects clause. Charity Commission
guidance, however, suggests that such an amendment does fall within the current
definition.1%® We agree, and our recommendation would ensure that the substance and
not form of the amendment will determine whether or not an amendment is a regulated
alteration, thus removing any potential confusion.%*

(2) The second category: dissolution

4.18

4.19

Section 198(2)(b) provides that an amendment to a provision “directing the application
of property of the company on dissolution” is a regulated alteration.'® There was
reported to be uncertainty as to whether an amendment that has the effect of overriding
a dissolution clause is caught by this definition. The CLA gave the example of the
introduction of a power to merge which allows the charity to merge with another rather
than dissolve, and therefore the direction in the articles as to what happens to the
company'’s property on dissolution does not take effect.

In our view, the purpose of the second category of regulated alteration is to ensure that
property belonging to a charitable company is applied for exclusively charitable
purposes on dissolution. It is not intended to prevent the charity from making an
amendment that would avert the need for it to dissolve or to protect — say — the right of
a third party charity named in a dissolution clause to receive the company’s property on
dissolution. The CLA and Bircham Dyson Bell LLP explained that such third party rights
could be secured in better ways. Our view is therefore that section 198(2)(b) only
applies to an amendment of a company’s dissolution clause, and that other
amendments that have the effect of avoiding the need to dissolve are not regulated
alterations.

(3) The third category: benefits to trustees, members and connected persons

4.20 Sections 198(2)(c) and 226(2)(c) provide that any alteration that would “provide

authorisation for any benefit to be obtained by” the charity’s trustees or members, or
connected persons, is a regulated alteration. Consultees suggested that it is unclear
whether that definition would include an amendment that narrows the circumstances in
which benefits can be authorised; the amendment itself does not authorise benefits to
be obtained, but the clause as amended does authorise benefits to be obtained. In our
view, such an amendment would not be a regulated alteration under the current law. An
alteration is only regulated under these provisions if it is the alteration itself which would
provide the authorisation for benefits. So if a benefit is already permitted and all an

103 See OG518 Alterations to Governing Documents: Charitable Companies (May 2015), para B2.2.

104 We are aware that our proposed reform would create a slight difference between (1) the requirement to seek
Charity Commission consent to an amendment under the reformed Charities Act, s 198(3), and (2) the
requirement to register an amendment with Companies House under the Companies Act 2006, s 31(2). The
former will be slightly narrower, only requiring a company to seek Charity Commission consent where there
is in fact a substantive change to its charitable purposes, whereas the latter will require registration of any
amendment to the company’s statement of objects. We think that this divergence is justified on the basis
that Companies House is interested in registering any change to the statement of a company’s objects,
whereas the Charity Commission is only interested in overseeing those changes which affect — in substance
— the company’s charitable purposes.

105 Charities Act 2011, s 226(2)(b) makes equivalent provision for CIOs.
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alteration does is reduce the extent of if, the alteration is not authorising a benefit and
is therefore not regulated.

Schemes in respect of charitable companies and ClOs

421

4.22

In the Consultation Paper, we noted that cases in which the statutory powers of
amendment could not be used to change the governing document of a company or CIO
would be rare, but that in such cases a scheme could be made to amend the governing
document.®® Schemes are legal arrangements, made by the Charity Commission or
the court, that change or supplement the provisions that would otherwise apply in
respect of a charity or a gift to charity. We discuss schemes in more detail in paragraph
4.37 below.

Two consultees said that there was uncertainty as to whether the scheme-making
power applied in the case of companies and other corporate charities.X®” We accept that
the scheme-making power of the court originally depended on the existence of a trust,
whereas a charitable company generally holds its property beneficially. But a scheme
was made in Liverpool and District Hospital for Diseases of the Heart v Attorney
General'® despite the absence of a trust, and we see no reason to exclude corporate
charities from the scheme-making power of the court and Charity Commission.°°

4.23

Recommendation 2.

We recommend that:

(1) anamendmentto a ClO’s constitution by resolution of its members should take
effect on the date the resolution is passed, or on a later date specified in the
resolution; save that

(@) an amendment that makes a regulated alteration should be ineffective
unless the prior consent of the Charity Commission has been obtained;
and

(b) a change of a ClO’s purposes should not take effect until it has been
registered by the Charity Commission;

(2) the description of changes to a charity’s objects as a “regulated alteration” in
section 198(2)(a) be amended to reflect the description in section 226(2)(a);
and

(3) the Charities Act 2011 be amended to provide that the court and Charity
Commission’s power to make schemes in respect of charities extends to
corporate charities.

106 Consultation Paper, para 3.8.

107 william Henderson and Francesca Quint. See Analysis of Responses, ch 5, and Tudor on Charities (10th ed
2015), paras 10-130 to 10-135.

108 [1981] Ch 193.

109 We consider the scheme-making powers in respect of statutory and Royal Charter charities in Ch 5.
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4.24

4.25

Clauses 1, 2 and 8 of the draft Bill would give effect to this recommendation.

We make a further recommendation below concerning the basis on which the Charity
Commission should consent to a charitable company or CIO changing its purposes.

UNINCORPORATED CHARITIES

The current law

4.26

The trust deeds of charitable trusts, and the constitutions of unincorporated
associations, can be amended in one of four ways.

(1) Express power

4.27

Trust deeds and the constitutions of unincorporated associations often include express
powers of amendment.!’® Such powers might require particular conditions to be
satisfied, such as obtaining the consent of the Charity Commission or another person,
or securing a resolution of a particular majority of the charity’s trustees or members at
a general meeting.

(2) Statutory power to change a small unincorporated charity’s purposes

4.28

4.29

4.30

Under section 275 of the Charities Act 2011, the purposes of certain small
unincorporated charities can be changed by a resolution of the charity trustees.'!! The
power applies to unincorporated charities that both (a) have an annual income of up to
£10,000 and (b) do not hold “designated land”, namely land held on trusts stipulating
that it must be used for the purposes of the charity.'*? The power applies whether or not
the governing document contains an express power of amendment; charities with an
express power can choose instead to exercise the statutory power.

To exercise the power, the charity trustees must be satisfied (1) that it is expedient in
the interests of the charity for the purposes in question to be replaced, and (2) that, so
far as is reasonably practicable, the new purposes consist of or include purposes that
are similar in character to those that are to be replaced.!?

A copy of the resolution, together with the trustees’ reasons for passing it, must be given
to the Charity Commission.''* The Commission can require the trustees to provide
further information, or to publicise the resolution.'® Otherwise, the resolution will take

110 gee, for example, cl 31 of the Charity Commission’s model trust deed and cl 7 of the Charity Commission’s
model constitution for a charitable unincorporated association: see n 48 above. Historic schemes often
include express amendment powers.

11 Charities Act 2011, s 275(2). The resolution must be passed by at least two-thirds of the charity trustees
who vote on it: Charities Act 2011, s 275(5). Unlike the power to amend administrative provisions in s 280
(see paras 4.32 and following), there is no requirement for the charity’s members (if separate from the
trustees) to approve the resolution.

112 Charities Act 2011, s 275(1). For example, a village hall may be held as “designated land”.

13 Charities Act 2011, s 275(4).

114 Charities Act 2011, s 275(6).

115 Charities Act 2011, s 276(1) and (2).
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4.31

effect 60 days after it is received by the Commission,*® unless the Commission objects
to the resolution.*’

A charity with an income of over £10,000 or which has designated land, and whose
governing document does not contain an express power of amendment, can only
change its objects by obtaining a scheme from the Charity Commission (on which see
below).

(3) Statutory power to amend administrative provisions in an unincorporated charity’s
governing document

4.32

4.33

4.34

4.35

Under section 280 of the Charities Act 2011, the charity trustees of an unincorporated
charity (regardless of its size or of whether it holds designated land) may pass a
resolution to modify any provision in its governing document:

(@) relating to any of the powers exercisable by the charity trustees in the
administration of the charity, or

(b)  regulating the procedure to be followed in any respect in connection with
its administration.*®

Similarly to section 275, the power applies whether or not the governing document
contains an express power of amendment; charities with an express power can choose
instead to exercise the statutory power.

If the charity is an unincorporated association with a body of members distinct from the
charity trustees, the amendment must be approved by at least two thirds of the
members at a general meeting.!!°

The Charity Commission’s guidance includes various examples of changes that it
considers can be made using this statutory provision; see Figure 2.

116 Charities Act 2011, s 277. If the Commission requires the trustees to provide further information or publicise
the resolution, the 60-day period is suspended until those requests have been complied with: s 278(4) and
(5). If the 60-day period of time is suspended for more than 120 days, the resolution is automatically
annulled: s 278(6) and (7).

117 Charities Act 2011, s 278.

118 This power originally applied only to small charities (with an income of £5,000 or less) that did not hold
designated land: Charities Act 1993, s 74. It was amended by the Charities Act 2006, s 42, to apply to all
unincorporated charities, regardless of size and regardless of whether they held designated land.

119 Charities Act 2011, s 280(3) and (4).
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Figure 2: amendments that can be made under section 280

The Charity Commission’s view is that section 280 permits charities to make changes
to (amongst other things):

e the charity’s name;

¢ the method of appointing trustees;

¢ the number of trustee meetings each year;
¢ the method of appointing the chair;

e the quorum provisions;

e the criteria for charity membership; and

e powers of a third party to appoint trustees (where that third party has ceased to
exist or consented to the change).120

4.36

If a proposed change does not fall within the two categories of provisions in section 280
of the Charities Act 2011, and if the governing document does not contain an express
power of amendment, the charity must seek a scheme from the Charity Commission to
amend provisions in the charity’s governing document (on which see below).

(4) Cy-prés or administrative scheme

4.37

4.38

If an unincorporated charity wishes to amend its governing document but the powers
outlined above are not available, then it can apply to the Charity Commission for a
scheme to make the amendment sought.’?* As explained in paragraph 4.21 above,
schemes are legal arrangements that change or supplement the provisions that would
otherwise apply in respect of a charity or a gift to charity. There are two categories of
scheme.

(1) “Cy-prés schemes” alter the purposes of a charity. “Cy-prés” means “as near as
possible” or “near to this”, and involves funds being applied for charitable
purposes which are similar to the original purposes.

(2) “Administrative schemes” alter any other provisions of a charity’s governing
document.

Cy-prés schemes can be subdivided into those that deal with “initial failure” of a
charitable purpose, and those that address “subsequent failure”. Initial failure tends to

120 Charity Commission, OG519 Unincorporated Charities: Changes to Governing Documents and Transfer of
Property (Charities Act sections 268, 275 and 280) (February 2017) paras B5.3 to 5.4 and E5.1, available at
http://ogs.charitycommission.gov.uk/g519a001.aspx.

121 We explain the scheme-making powers of the court and the Charity Commission in the Consultation Paper,
paras 3.20 to 3.39. In practice, most schemes are now made by the Charity Commission.
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arise in the administration of wills, for example, where a testator has left insufficient
funds to carry out the stated charitable purpose. Subsequent failure tends to concern
the work of existing charities, for example, a charity’s original purpose is to provide
accommodation for people with disabilities, but its beneficiaries would be best served
by supporting them in their own homes.?2

4.39 In the case of initial failure, a cy-prés scheme can only be made if the donor has

demonstrated a “general charitable intention”.??®> The same does not apply to
subsequent failure; if the gift was given outright to a charity, then a cy-prés scheme can
be made on subsequent failure without having to demonstrate an initial general
charitable intention on the part of the donor.

4.40 The power to make administrative schemes is wide; it can be exercised if it is expedient

in the interest of the charity to do so0.!?* By contrast, cy-prés schemes are closely
regulated; there are limitations on both the circumstances in which a cy-prés scheme
can be made and the changes that can be made by a cy-prés scheme. Both are
explained below.

How does the Charity Commission decide whether to make a cy-prés scheme?

4.41 There are limitations on (A) the circumstances in which a cy-prés scheme can be made;

and (B) the changes that can be made by a cy-prés scheme. Both are explained below.

(A) Cy-prés schemes: the gateways

4.42 The circumstances in which the Charity Commission can make a cy-prés scheme

(known as the “cy-prés occasions”) are set out in section 62 of the Charities Act 2011:
see Figure 3. We refer to them as “the section 62 cy-prés occasions”.

Figure 3: the section 62 cy-prés occasions — gateways to a cy-prés scheme

Property may be applied cy-prés in any of the following situations:
(1) where the original purposes, in whole or in part, have been fulfilled;2s

(2)  where the original purposes, in whole or in part, cannot be carried out (or not
according to the directions given and to the spirit of the gift);126

122

123

124

125

126

See Consultation Paper, paras 3.25 to 3.27 and Tudor on Charities (10th ed 2015), para 9-018.

Tudor on Charites (10th ed 2015), paras 9-004 and 9-008. Whether a donor had a general charitable
intention is a matter of construction of the gift. We discuss the meaning of a general charitable intention in
the Consultation Paper, paras 3.30 to 3.32. Itis also discussed in Tudor on Charities, paras 9-018 to 9-035
where the authors conclude that it distinguishes “between cases where the particular directions which are
impracticable form an essential part of the donor’s charitable intention and those where they do not”.

Re J W Laing Trust [1984] Ch 143.

Charities Act 2011, s 62(1)(a)(i). For example, a charity for the redemption of slaves in Turkey, as in
Attorney General v Ironmongers’ Co [1834] 39 ER 1064.

Charities Act 2011, s 62(1)(a)(ii). For example, Attorney General v Glyn [1841] ER 1062 concerned a school
for the education of poor children within a certain district; the district had been converted into a dock under a
local Act and there were no children to attend the school, so a cy-prés scheme was made.
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(3) where the original purposes provide a use for only part of the property;2’

(4)  where (i) the property, and (ii) other property applicable for similar purposes,
can be more effectively used together and, regard being had to the “appropriate
considerations”, can suitably be used for common purposes.l22 The
“appropriate considerations” are:

(@) (onthe one hand) the spirit of the gift concerned; and

(b)  (on the other) the social and economic circumstances prevailing at the
time of the proposed alteration of the original purposes;!2°

(5) where the original purposes were laid down by reference to an area that has
ceased to be readily identifiable;30

(6) where the original purposes were laid down by reference to a class of persons
or an area which has ceased to be suitable, regard being had to the appropriate
considerations (see above), or to be practical in administering the gift;13t

(7)  where the original purposes, in whole or in part, have been adequately provided
for by other means;*32

(8)  where the original purposes, in whole or in part, have ceased to be charitable;33
and

(9)  where the original purposes, in whole or in part, have ceased in any other way
to provide a suitable and effective method of using the property, regard being
had to the appropriate considerations (see above).134
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Charities Act 2011, s 62(1)(b). This restated the jurisdiction to make cy-prés schemes in respect of surplus
funds.

Charities Act 2011, s 62(1)(c). A scheme might be made to combine the operations of various small charities
working in one area. We discuss the merger of charities in Ch 11.

Charities Act 2011, s 62(2). Before the Charities Act 2006, the only consideration was “the spirit of the gift”.
The Charities Act 2006, s 15, amended the Charities Act 1993, s 13, to include the opposing consideration,
the social and economic circumstances.

Charities Act 2011, s 62(1)(d)(i). For example, where an area is difficult to identify owing to local government
area boundary changes: H Picarda QC, The Law and Practice Relating to Charities (4th ed 2010) p 456.

Charities Act 2011, s 62(1)(d)(ii). This replaces the strict common law requirement of impossible or
impracticable with “unsuitable”. As well as these circumstances, a scheme can be made enlarging a
charity’s area of benefit by reference to the table in Charities Act 2011, sch 4: Charities Act 2011, s 62(5).
For example, if the area of benefit is a district, it can be enlarged to “any area which includes the district”:
sch 4, para 3. See also Charity Commission, OG2 Application of property cy-prés (March 2012) para A1.1.2.

Charities Act 2011, s 62(1)(e)(i). This provision is used when a charity’s purposes become the statutory
responsibility of a public authority, such as the maintenance of a road or bridge.

Charities Act 2011, s 62(1)(e)(ii).

Charities Act 2011, s 62(1)(e)(iii). This was a significant relaxation of the common law requirements for cy-prés:
Tudor on Charities (10th ed 2015), para 10-062. This power was used in Varsani v Jesani [1999] Ch 219 where,
following a schism within a religious sect, the charity’s funds were divided between the two rival factions.



4.43 In the absence of a section 62 cy-pres occasion, the Charity Commission cannot make
a cy-prés scheme to change a charity’s purposes.

4.44 Some consultees thought the cy-prés occasions were too restrictive. Bircham Dyson
Bell LLP said the cy-prés occasions require trustees “to wait until the situation has
become almost unrescuable” so they “do not encourage trustees to think ahead and
plan to make their charity more effective before such a situation arises”.**®

(B) Cy-prés schemes: permitted changes

4.45 |If a section 62 cy-prés occasion has arisen, the Charity Commission can make a cy-
prés scheme. Section 67 of the Charities Act 2011 requires the Commission to have
regard to certain matters, which we refer to as “the section 67 similarity considerations”:
see Figure 4.

Figure 4: the section 67 similarity considerations

The court or Commission can make a cy-prés scheme applying property for such
charitable purposes as it considers appropriate, having regard to:

(1) the spirit of the original gift;3¢

(2) the desirability of securing that the property is applied for charitable purposes
which are close to the original purposes; and

(3) the need for the relevant charity to have purposes which are suitable and
effective in the light of current social and economic circumstances.

4.46 The Charity Commission summarises its policy on exercising its discretion under
section 67 as follows:

We should be flexible and imaginative in applying the cy-prés doctrine, balancing
usefulness and practicality with respect for the existing purposes and beneficiaries.
The purpose of making a cy-prés scheme is to enable a charity to continue being
effective, useful and relevant to its beneficiaries’ needs in modern society, where
without our intervention it would not be. We should, however, exercise caution where
a proposed change might be a significant departure from the founder’s intentions or
might exclude existing beneficiaries (unless, for example, the problem is that the
existing beneficial class has ceased to exist). We should always take account of the
trustees’ views when deciding how to amend a charity’s objects.*3’

135 Bircham Dyson Bell gave the example of a school for the education of boys wishing to change its purposes
to include the education of girls. To fall within the cy-prés occasions, the trustees arguably have to wait until
they can no longer run the school for boys, by which point the school will have been put in jeopardy. In
practice, trustees have to rely on the Charity Commission to support a “creative interpretation” of s 62.

136 See Re Lepton’s Charity [1972] Ch 276 on the meaning of “the spirit of the gift”.
137 Charity Commission, OG2 Application of property cy-prés (March 2012), para 3.2.
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Publicising schemes

4.47

4.48

The Charity Commission must give public notice of a proposed scheme where it
appoints, discharges or removes a trustee. In all other cases, public notice must be
given unless the Charity Commission considers it unnecessary.** The decision whether
to give public notice will depend on whether the change is controversial. The
Commission will usually expect the trustees to carry out their own consultation, which
will assist the Commission in deciding whether the scheme is controversial and
therefore whether public notice is required.*3

The Charity Commission’s guidance says that publicity will almost always be required
where the scheme will “change the use of community assets, give a power to dispose
of designated property or involve the displacement of beneficiaries” since such
schemes are often contentious.*° Otherwise, the need for publicity will be considered
on a case-by-case basis and the following factors might lead the Commission to decide
that notice is required:

(1) where there is a significant level of public interest in the aspects of the charity
that the scheme will affect;

(2) where the scheme will materially affect designated property but not to the extent
that it can be sold, for example, where the scheme will substantially change the
purposes for which the property can be used;

(3) where the scheme will materially affect the objects of the charity; and

(4) where the Commission is aware of opposition to the proposed scheme which has
not been addressed by the trustees' consultation.

The Consultation Paper

4.49

In the Consultation Paper, we noted the difference between the amendment regimes
for corporate charities (companies and CIOs) and unincorporated charities (trusts and
unincorporated associations). We said it was arguable that the two regimes should be
aligned. But we thought that aligning the amendment powers for existing charities could
be unsatisfactory on the basis that “governing documents are drafted against the
backdrop of the legal rules that exist at the time of drafting” and “it is possible that a
particular legal structure has been chosen for the strict (or relaxed) rules concerning
amendment that it entails”.*! We were not attracted to creating a dual regime, one for
existing charities and one for future charities. As a result, despite acknowledging the
argument for alignment in principle we reached a provisional view that the different
amendment regimes for existing corporate and unincorporated charities should not be

138 Charities Act 2011, ss 88 and 89.

139 Charity Commission, Charity Commission, Changing your Charity’s Governing Document (CC36) (August
2011), para 4.4; OG500 Schemes (January 2017) paras B10 and E6.1, available at
http://ogs.charitycommission.gov.uk/g500a001.aspx.

140 Charity Commission, OG500 Schemes (January 2017), para B10.5.

141 Consultation Paper, para 5.14.
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4.50

4.51

aligned. We nevertheless invited consultees’ views about alignment for charities
established in the future.#?

As an alternative to alignment, we proposed that the section 275 power'*® be extended
to charities with a larger income and invited views as to the appropriate income
threshold. We also proposed that the exclusion of charities with designated land from
section 275 be removed.'*

We commented that the scope of the section 280 power!*®> was uncertain, and that it
was potentially too wide in some respects and too narrow in others. We invited
consultees’ views as to whether the power was helpful and sufficiently clear and as to
the types of provision that should fall within, and outside, the power.46

Consultation responses

Alignment with the regime for companies and CIOs

4.52

Despite our hesitation about aligning the regimes for corporate and unincorporated
charities, the majority of consultees who addressed the issue expressed firm views that
the amendment powers of unincorporated charities should, as far as possible, be
aligned with the amendment powers of corporate charities. Consultees said that
alignment would create consistency between charities and simplify the law. Some
thought that an aligned amendment regime should apply to both existing and future
charities. Historically, there have been numerous changes to the regime governing
existing charities*” and our provisional view that the regime should not be changed for
existing charities “would suggest that charity law could never change but be crystallised
around a trust as at the time it was created”.!*® Some consultees cast doubt on our
suggestion that a particular legal structure is chosen deliberately for the more restrictive
amendment rules that apply.*® Moreover, unincorporated charities could potentially
transfer to the regime for corporate charities — albeit at an administrative cost — by
incorporating; they can wind up and transfer their assets and operations to a new
charitable company established for the purpose of carrying on the charity’s work.**°

142 Consultation Paper, paras 5.13 to 5.19.

143 For unincorporated charities to change their objects; see paras 4.28 to 4.31.

144 Consultation Paper, paras 5.32 to 5.34.

145 For unincorporated charities to amend administrative provisions in their governing documents; see paras
4.32 to 4.36.

146 Consultation Paper, paras 6.5 to 6.16.

147 For example, the introduction of the powers in Charities Act 2011, ss 104A, 275, 280, 281 and 282 and the
expansion of the cy-pres occasions in the Charities Acts 1960 and 2006, all of which changed the law as it
applied to existing charities, including powers to amend governing documents.

148 Bircham Dyson Bell LLP.

149 See further para 4.64.

150 However, the Charity Commission and Chancery Bar Association cautioned that this point should not be
overstated. Not only can incorporation be a time consuming and costly process but incorporating solely for
the purpose of avoiding the cy-prés regime could amount to a fraud on the power.
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453 The main counter-argument raised by consultees was that alignment would sweep

away the law of cy-prés, since changes to unincorporated charities’ purposes would no
longer be subject to the precondition that a section 62 cy-prés occasion had arisen and
the section 67 similarity considerations. These consultees appeared to base their view
on:

(1) the need for some limitation on charities changing their purposes;

(2) the importance of respecting the wishes of donors and founders; it was thought
that increased flexibility might risk damaging donors’ willingness to set up
charities if they know that the purposes they specify can be changed to something
altogether different;

(3) the cy-pres regime providing a clear basis for the Charity Commission to make
difficult decisions that must balance competing interests; and

(4) familiarity with the current regime.

4.54 By contrast, some consultees thought that removing the law of cy-prés was an attractive

prospect since they considered the section 62 cy-prés occasions to be unnecessarily
restrictive, unclear and poorly understood.

4,55 This was an issue on which we sought further views in our Supplementary Consultation

Paper.15!

Changing purposes: cy-prés schemes and section 275

456 The current law generally requires a change to a charity’s purposes (regardless of the

charity’s legal form) to be overseen by the Charity Commission.'? A clear majority of
consultees thought that this should continue, whether the charity is large or small, and
that the Charity Commission’s power to make cy-prés schemes should not be extended
to charity trustees.>® Action with Communities in Rural England noted that trustees are
volunteers and “they do not generally have the skills to ensure this type of change would
be undertaken correctly”. Charity Commission oversight was seen as a means to ensure
that a charity’s purposes, as altered, remained charitable.*>*

4,57 Consultees who favoured alignment of the regimes for corporate and unincorporated

charities expressed mixed views about the continuing role of section 275. Most thought

151

152

153

154

38

See paras 4.65 to 4.74 below.

For companies and ClOs, a change of purposes is a regulated alteration requiring the consent of the Charity
Commission (see para 4.5); for unincorporated charities, the Charity Commission is involved under the

s 275 procedure and in making a cy-prés scheme (albeit to differing extents). The exception is for
unincorporated charities with an express amendment power; a change of purposes by such a charity does
not require Charity Commission consent.

The only dissent came from four consultees who thought the Charity Commission’s power to objectto a s
275 resolution should be removed and four consultees who thought that trustees should be given a power to
make cy-prés schemes.

The Charity Commission of Northern Ireland; the Charity Commission; Bircham Dyson Bell LLP; the CLA,;
and the RSPCA.



4.58

4.59

that the power should be retained, and extended to corporate charities.!® Others
thought that section 275 could be repealed as it would be unnecessary.%®

Whether or not consultees favoured an aligned regime, and assuming that section 275
is retained, most agreed with our proposal to expand its scope. There was, however, a
concern that section 275 did not include a capital threshold and so was potentially
available to large charities that were asset-rich despite being income-poor; that concern
would be intensified by an increase in the income threshold or by extending the power
to charities with designated land.’®” Some consultees suggested that section 275
should include an additional threshold based on the capital value of the charity’s assets.

Most consultees agreed with our proposal that a section 275 resolution should only take
effect if it has been agreed by a resolution of the charity’s members (if any). However,
some consultees raised concerns about the additional administrative expense this
would involve for what is intended to be a quick, inexpensive and easy power for very
small charities;'*® other concerns were raised about the inability of some charities to
identify, let alone contact, all of their members.*%°

Changing administrative provisions under section 280

4.60

Consultees generally found section 280 to be a helpful power; it allows charities “to ‘tidy
up’ out-of-date, ambiguous provisions™® and it can enable charities to make
amendments “without undue administrative upheaval and expense”.'! But there was
almost universal agreement that the scope of the power was unclear; it is “difficult to
apply”*? and the lack of clarity “may cause trustees to seek legal advice where they
would otherwise be capable of using the power without advice”.'®® Consultees gave
various examples to demonstrate the uncertain scope of the power. The most common
uncertainties were:

(1) can the ability to “modify” powers permit charities to add altogether new powers?
(2) can the rights and powers of third parties (such as founders) be overridden?

(3) can section 280 be used where the governing document includes an express
power of amendment which is subject to more onerous conditions?

155 Francesca Quint; Veale Wasbrough Vizards LLP; Fellowship of Independent Evangelical Churches; and
Association of Church Accountants and Treasurers.

156 The CLA, with whom Bircham Dyson Bell LLP agreed. Francesca Quint was also content with this option
though her preference was to retain s 275.

157 Since asset-rich, income-poor charities are often (though not always) those that hold designated land.

158 Veale Wasbrough Vizards LLP and the Independent Schools Council disagreed with the proposal for a
members’ resolution for this reason. The CLA and Institute of Chartered Secretaries and Administrators
raised the concern about costs, but nevertheless agreed with the proposal for a members’ resolution.

159 Independent Schools Council; Church Growth Trust; and Churches’ Legislation Advisory Service.

160 Anthony Collins Solicitors LLP.

161 Bircham Dyson Bell LLP.

162 Church Growth Trust.

163 Veale Wasbrough Vizards LLP.
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4.61

Consultees expressed a variety of views as to the provisions that should fall within, and
outside, the power; many repeated their views that section 280 should permit any
amendment save for “regulated alterations”, thereby aligning unincorporated charities
with companies and CIOs.

Discussion and options for reform

Reforming sections 275 and 280

4.62

We do not think that the expansion of the power in section 275 should be the driver of
reform. Section 275 is, in effect, a mini-cy-prées regime, carved out from the general law
of cy-pres; rather than focussing on the carve-out, we should focus on the general law.
Nor do we think that adjusting or amending section 280 to clarify its scope is the
appropriate starting point. Instead, we should look more fundamentally at charities’
ability to change their purposes and amend their governing documents and, as far as
possible, apply a consistent regime that retains safeguards. An assessment of the
continued role of section 275 should follow on from that.

Alignment

4.63

Following responses to the Consultation Paper and Supplementary Consultation Paper,
we agree that the amendment regimes for corporate and unincorporated charities
should, as far as possible, be aligned. As we go on to explain below, we recommend
the creation of a new statutory amendment power that would seek to align the regimes.

Is it appropriate for a more relaxed regime to apply to unincorporated charities?

4.64

As we noted in the Consultation Paper, some founders might choose to establish a
charity as a trust rather than a company in order to limit the circumstances in which
changes (such as to the charity’s purposes) can be made, and they might deliberately
omit express powers of amendment. Such founders might, therefore, object to any
expansion of the section 62 cy-prés occasions, or to their removal, because it would
make future changes easier. But, as noted at paragraph 4.52 above, some consultees
disputed the strength of this argument, pointing out that a charity’s legal structure is not
necessarily a deliberate decision and the potential for charitable trusts to change form
through incorporation. We do not therefore see closer alignment with companies — and
an associated widening of the circumstances in which a charity’s purposes can be
changed — as inappropriate.

The Supplementary Consultation Paper

4.65

4.66

40

We saw the strengths of consultees’ arguments in favour of alignment. In the
Supplementary Consultation Paper we expressed the view that the amendment
regimes for corporate and unincorporated charities should, as far as possible, be
aligned.

We were mindful of consultees’ concerns that alignment would sweep away the law of
cy-prés, which they considered would be a significant step since cy-prés is an
established part of charity law. We asked consultees for their views on the
consequences of aligning the amendment powers in the case of a change of purposes
and, in particular, what they thought should be the continuing role of the law of cy-prés.
We explained, however, that alignment need not bypass the whole law of cy-prés. And
even if it did, such a change was unlikely to be as radical in practice as it might at first



4.67

4.68

sight appear. When considering the concern, we said that it is important to distinguish
between the two aspects of the law of cy-pres, namely the section 62 cy-prés occasions
and the section 67 similarity considerations.

The position of corporate and unincorporated charities under the current law is
summarised in the table below.
Change of purposes by a Change of purposes by a
company/CIlO unincorporated charity (absent
express power or section 275)
Requires Charity Commission consent Cy-prés scheme can only be made if

case falls within a section 62 cy-prés
Charity Commission discretion, exercised | gccasion

in accordance with case law and other
relevant legislation Section 67 similarity considerations will

apply

In devising a regime that seeks to align more closely the amendment powers of
unincorporated charities with corporate charities, we said in our Supplementary
Consultation that there are three possible approaches to a change of purposes. The
effect of each on the law of cy-prés is different.

Option (1): No alignment for change of purposes

4.69

It would be possible to align the amendment powers more closely whilst retaining the
law of cy-prés; unincorporated charities could be given the power to make any
amendments save for a change of purposes, which would remain subject to amendment
under the current law (namely, any express power, the section 275 power or a cy-prés
scheme). This would be the preferred option for those who oppose any relaxation of the
circumstances in which unincorporated charities can change their purposes.

Option (2): Complete alignment of the regimes

4.70

4.71

Complete alignment with corporate charities would mean that neither the first nor
second aspect of the law of cy-prés would apply; unincorporated charities would be able
to change their purposes without having to establish a section 62 cy-prés occasion and
there would be no section 67 similarity considerations in deciding the new purposes.

Whilst this approach would effectively bypass the law of cy-prés, we set out the
arguments in favour of its adoption.

(1) As noted above, some consultees criticised the section 62 cy-prés occasions,
saying they were too restrictive.

(2) Many unincorporated charities can, in effect, already change their purposes
under the regime that applies to companies; they will often have express powers
of amendment and when such powers require the charity to obtain the Charity
Commission’s consent to a change (such as the power in the Commission’s
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model governing documents),'%* the Commission will make its decision applying
the same principles that it applies in deciding whether to consent to a change of
purposes by a charitable company.

(3) In any event, cy-prés problems can be avoided by an unincorporated charity
transferring to the regime for companies.¢®

(4) Animportant safeguard continues to exist, even in the absence of the section 62
cy-prés occasions: any decision to change a charity’s purposes would always be
taken by the charity trustees in accordance with their general duty to act in the
best interests of the charity.

Option (3): A middle ground

4.72

4.73

4.74

We said that alignment need not necessarily bypass the law of cy-pres. It would be
possible to retain the section 67 similarity considerations (and, as we discuss below,
extend them to companies and CIOs); they ensure that similarity between old and new
purposes is an important factor in deciding a charity’s new purposes, thereby protecting
the wishes of founders and donors. An approach to alignment that retains the section
67 similarity considerations, but not the section 62 cy-prés occasions, would not bypass
the entire law of cy-prés.

We noted that consultees’ criticisms of the law of cy-prés were aimed at the section 62
cy-prés occasions, not at the section 67 similarity considerations. Conversely,
consultees who were concerned about effectively abolishing the law of cy-prés tended
to be concerned about the purposes of a charitable trust being changed to something
altogether different (that is, a loss of the section 67 similarity considerations), not about
removal of the section 62 cy-prés occasions.

As part of devising a new, aligned, power of amendment for unincorporated charities,
in the Supplementary Consultation Paper we proposed that the trustees of an
unincorporated charity should have a power, with the consent of the Charity
Commission, to change the charity’s purposes without having to establish a section 62
cy-prés occasion. We said that the section 67 similarity considerations should continue
to apply when the Charity Commission decides whether or not to give its consent to an
unincorporated charity changing its purposes under a new, aligned, amendment power.
As we go on to discuss, the majority of consultees agreed with us, and it is on that basis
that we proceed to recommend the creation of a new amendment power.

A new amendment power for unincorporated charities

4.75

The vast majority of consultees supported a new statutory amendment power for
unincorporated charities along the lines that we proposed in our Supplementary
Consultation Paper. The power would enable unincorporated charities to change any
provision in their governing document by a resolution of the trustees and/or members,
save for certain listed alterations (similar to regulated alterations by companies and
CIOs) which would require the consent of the Charity Commission. This power would

164 See n 109 above.

165 See para 4.52.
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4.76

replace the power under section 280 for unincorporated charities to make administrative
amendments to their governing documents.

We address below various features of the new amendment power that we recommend
and how it will operate. In doing so we note nuances in the position of unincorporated
charities that would render complete alignment with the regime for corporate charities
ineffective or inappropriate.

Relationship with express powers of amendment

4.77

4.78

Unincorporated charities often have the benefit of express powers to amend their
governing documents, which might require particular conditions to be satisfied before
the power can be exercised.’®® We do not want to interfere with existing powers. Like
sections 275 and 280, the new amendment power should supplement existing powers.
Charities might therefore be able to make the same change to their governing document
using an express power or the new amendment power.

The regime for unincorporated charities will therefore differ slightly from that for
charitable companies and ClIOs. Any amendment by a company or CIO (whether it is
pursuant to the statutory amendment power or an express amendment power) that is a
‘regulated alteration” must be approved by the Charity Commission. A similar
requirement for Charity Commission approval of all regulated alterations by
unincorporated charities would impose an additional burden on charities that can
currently make such amendments under express amendment powers without having to
obtain such consent. We do not wish to introduce a requirement for Charity Commission
consent where it would be possible for trustees to act without it under the current law.
Accordingly, under the new regime for unincorporated charities, amendments pursuant
to express powers will not require Charity Commission approval, even if — had they
been made using the new statutory power — they would have been regulated alterations.

Regulated alterations

4.79

4.80

Our recommended new power will be closely aligned with the position for charitable
companies: any amendment to a charity’s governing document will be permitted,
subject to obtaining Charity Commission consent to certain defined “regulated
alterations”.

There was general agreement amongst consultees that unincorporated charities should
not be given the power to make amendments that constitute “regulated alterations” for
companies and CIOs without the consent of the Charity Commission. We agree, and
we adopt that definition, as modified in accordance with our recommendations above. ¢’
However, the category of regulated alterations needs supplementing further to account
for certain features that are specific to unincorporated charities. Consultees suggested

166 See para 4.29.

167 Paras 4.14 to 4.23. We discuss below the basis on which the Charity Commission would consent to a
change of purposes under the new power. The new s 280A, inserted by cl 3 of the draft Bill, expressly

provides that a “benefit” does not include remuneration that is authorised under section 185 (see Ch 9) or
under s 189 (which allows trustees to purchase indemnity insurance). The equivalent definition of “benefit”
for the purposes of regulated alterations by companies and CIOs expressly excludes any benefits obtained
under s 185 but is silent on benefits under s 189. For consistency, the draft Bill amends ss 199 and 248 in
order to exclude benefits under s 189 from the meaning of “benefit”: sch 3, paras 40 and 41.
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three additional regulated alterations, namely amendments which would affect (1) third
party rights; (2) permanent endowment; and (3) entrenched provisions. We discuss
each of these in more detail below.

(1) Third party rights

4.81

4.82

4.83

Unincorporated charities’ governing documents sometimes include protections or rights
for third parties and there is currently uncertainty as to the scope of the section 280
power in respect of provisions conferring such rights. The Charity Commission’s
guidance refers expressly to two situations where third party rights arise, in relation to
which it suggests that section 280 cannot be used (unless the third party has ceased to
exist):

(1) changing provisions giving third parties rights to nominate trustees; and

(2) amending other powers which the governing document states that the trustees
can only exercise with the consent of a third party.168

We can see good reasons, as a matter of policy and pragmatism, for the Charity
Commission’s view; changing or removing the rights of third parties against their will is
likely to be controversial and may distort a balance of power that was devised
deliberately when the charity was established. We are not however convinced that
section 280, as currently drafted, in fact provides any protection for third party rights.
Some consultees commented that third party rights should be protected and appeared
to view the Charity Commission’s current interpretation of section 280 as producing the
right result. Only one consultee expressed the view that charities should be able to use
section 280 to override third party rights.

We have concluded that the new amendment power should not be used to override
third party rights. The CLA suggested that:

(1) an amendment which would have required the consent of a third party?®® had it
been made pursuant to an express amendment power; and

(2) an amendment which would “affect the rights under the trusts of the charity of
any third party (whether named in the charity's trusts in person or by reference to
the holding of an office) who is alive or in existence (as the case may be) at the
date on which the resolution is made”;

should require that third party’s consent, unless the Charity Commission decides that it
is unnecessary to obtain their consent.!’® They envisaged that the Charity Commission

168 Charity Commission, Changing your Charity’s Governing Document (CC36) (August 2011), para 3.3.

169 Though if the clause required the consent of the Charity Commission and the amendment was not a
regulated alteration, they thought that the requirement for consent might be dispensed with since, by
analogy, the Charity Commission’s existing policy is to allow charitable companies to remove requirements
for Charity Commission consent to amendments.

170 Similar suggestions were made by Bates Wells Braithwaite and Anthony Collins Solicitors LLP, the latter
suggesting that the requirement to obtain the third party’s consent should be subject to a requirement that
consent is not to be unreasonably withheld.
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4.84

4.85

4.86

4.87

might decide that consent is unnecessary if it is impossible or highly impracticable to
obtain the third party’s consent.

We agree, and we broadly adopt this approach in our recommendation and draft Bill:
see paragraph 4.86 below.

The CLA suggested that any new amendment power should not be more restrictive than
the current law and that therefore only those rights that are currently protected ought to
continue to be (see paragraph 4.81 above for the Charity Commission’s view on the
current scope of section 280). We do not think that, in setting out the scope of regulated
alterations, we should necessarily be confined by what is currently thought to fall outside
section 280. If an amendment is a regulated alteration, that does not prevent the
amendment from being made; rather, it means that the Charity Commission must
consent to the amendment (unlike amendments that fall outside the scope of section
280, which cannot be made). It is impossible to provide a statutory formulation that will
produce a clear answer in all cases; inevitably there will be some grey areas. But if, in
practice, there are doubts as to whether or not a proposed amendment amounts to a
regulated alteration, the solution is to treat it as such and seek the Charity Commission’s
consent.

The draft Bill provides that:

(1) an amendment that had it been made under an express power of amendment
would have required the consent of a person (other than a trustee or member of
the charity) is a regulated alteration, unless that person consents to the
amendment or has died or (if a corporation or other body) is no longer in
existence; and

(2) an amendment that would “affect any right directly conferred” by the governing
document on a named person, or the holder of an office or position specified in
the governing document (other than that of a trustee or member) is a regulated
alteration, again unless that person consents to the amendment or has died or (if
a corporation or other body) is no longer in existence.'’*

Trustees and members are excluded from the definition on the basis that their rights
are adequately protected by the requirement that they pass a resolution to exercise the
amendment power.

The following amendments would generally be regulated alterations:
(1) changing a power for X to nominate trustees for appointment;
(2) changing a power for X to set the spiritual direction of a faith charity;

(3) changing a requirement for X to consent to certain decisions or proposed
amendments;

(4) changing a right for X to be consulted on a particular matter;

171 Draft Bill, cl 3, inserting s 280A(8)(e) and (f) and s 280A(9) into the Charities Act 2011.
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4.88

(5) changing a right for X to receive certain documents;

(6) changing the named recipient of the charity’s property in a dissolution clause;
and

(7) introducing a power to merge in circumstances where Charity X is named as the
recipient of property in the event of dissolution, and the creation of the power to
merge renders the dissolution clause redundant.

On the other hand, the following amendments would not be regulated alterations:

(1) changing the right of trustees to co-opt further trustees (since trustees are
excluded from the definition);

(2) changing the rights of members to appoint or remove trustees, or the requirement
for members to ratify certain decisions (since members are excluded from the
definition);

(3) changing the rights of a category of people (such as the residents of a particular
neighbourhood) to vote on certain matters (since they are not named persons,
and do not hold a particular office or position specified in the governing
document); and

(4) changing provisions that confer benefits on individuals who are not named in the
governing document, or provisions that confer indirect benefits, such as the
benefits to a supplier of goods or services to the charity being affected by an
amendment which causes the charity to stop purchasing those goods or service.

(2) Permanent endowment

4.89

4.90

Charitable trusts might include property that is permanent endowment, that is, property
that is subject to a restriction on being spent. Generally, it must be held in perpetuity
and the trustees are permitted to spend the income from the assets, but not the capital.
We discuss permanent endowment in Chapter 8. There is a tailored regime in sections
281 and 282 of the Charities Act 2011 that permits trustees to release permanent
endowment restrictions;'’? the existence of that tailored regime might suggest that
permanent endowment restrictions in governing documents cannot be amended under
section 280.1® Some consultees commented that such restrictions should not be
capable of amendment under section 280 (and none said they should be capable of
amendment) and that, under an aligned regime, any amendment to such restrictions
should require Charity Commission consent.

We agree that trustees should not themselves be permitted to release permanent
endowment restrictions under the new statutory power; we make recommendations in
Chapter 8 for reform of the sections 281 and 282 powers which are designed specifically
for the release of permanent endowment restrictions, in some cases without the need
for Charity Commission consent. But we do not think that amendments to permanent

172 See para 8.40 and following.

173 We also noted, however, the argument that such amendments fall within the wording of s 280: see
Consultation Paper, paras 6.7 and 6.8.
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endowment restrictions should fall outside the new power altogether; we think that
permanent endowment restrictions should fall within the category of provisions that can
only be amended under the new power with the consent of the Charity Commission.
Under the current law, the Charity Commission might amend permanent endowment
restrictions by making an administrative scheme,** and such an amendment ought to
be possible using the new power — thereby avoiding the need for a scheme — but
retaining the requirement of Charity Commission approval. If the proposed amendment
can properly be achieved under sections 281 or 282,1” the trustees are likely to prefer
that course (and, in any event, we would expect the Charity Commission to refuse
consent under the new amendment power if the proposed amendment could be
achieved using the tailored regime for permanent endowment in sections 281 and
282).17¢

(3) Entrenched provisions

4,91 The CLA suggested that two further matters should be protected under a new

amendment power. First, the power should not “circumvent any express requirements,
statements or entrenched provisions”, thereby providing some consistency with
companies which can make provision for entrenchment. We think that it would be
difficult to devise an appropriate definition of entrenched provisions to give effect to the
CLA’s suggestion. Moreover, such provisions can often already be overridden using the
section 280 power. Second, the CLA thought that if an unincorporated charity’s
constitution expressly forbids amendment to the objects or any other provision, the
charity ought to obtain a scheme to make the amendment. Again, this suggestion would
place a limitation on what can already be done under section 280, and we think it
unlikely that governing documents for existing charities would often include such a
provision, since the drafter is unlikely to have anticipated and provided for an unknown
future change to the law.

Conclusion

4.92 Aside from the provisions that we have identified above (namely, existing regulated

alterations, and provisions concerning third party rights and permanent endowment),
we do not think that the new amendment power should exclude any further provisions
or require their amendment to be approved by the Charity Commission.

Additional safeguards concerning the exercise of the new power

4.93 Our supplementary consultation revealed some concerns about giving trustees a power

to change charities’ purposes without having to establish a section 62 cy-prés occasion
in the absence of some further safeguards (in addition to those already discussed
above). We have decided to adopt three of these proposed safeguards, which we
address in turn below.
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For example, to widen the investment powers of the trustees to include different asset classes.

Which we conclude in Fig 18 (p 230) are not limited to releasing the spending restrictions in order that the
endowment be spent and never replaced; they would permit charities to release permanent endowment for
limited purposes or to hold it as expendable endowment.

The Charity Commission’s general policy is to refuse to exercise its powers if the charity trustees can
themselves achieve the desired result without the Charity Commission’s involvement.
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(1) Amendment must be in the best interests of the charity

4.94

4.95

The section 275 power to change a small charity’s purposes includes a requirement
that the trustees must be satisfied that the amendment is in the best interests of the
charity.*”” No such requirement is currently included in section 280. In many ways, it is
self-evident that the power can only be exercised if the trustees consider it to be in the
best interests of the charity to do so.1”® Nevertheless, we think that there are benefits
to adopting the approach in section 275 to put the matter beyond doubt, and to make
clear on the face of the statute what the trustees must consider before they use the new
power.

Whilst consultees only suggested adding this express requirement in the context of
changes to a charity’s purposes, we recommend just one new amendment power which
covers all potential changes and which imposes consistent requirements as far as
possible. Accordingly, we propose that any amendment under the new power should
be subject to the “best interests” test.

(2) Amendment cannot result in charity ceasing to qualify for charitable status

4.96

In the case of ClOs, section 225 expressly provides that no amendment to a CIO’s
constitution can take effect if it would stop the CIO from being a charity. While again
this might seem self-evident we can see the benefits of including an equivalent provision
in our new power.

(3) Public notice

4.97

We discuss at paragraph 4.47 above the publicity requirements for schemes. The
Charity Commission, CLA and Bates Wells Braithwaite suggested including something
similar under the new power in respect of amendments that would require Charity
Commission consent. Specifically, the Charity Commission sought a power which would
enable it to require trustees to give public notice of a proposed change or enable it to
give public notice itself, prior to granting consent to the amendment. The Commission
argued that its ability to give public notice of schemes is particularly important where an
amendment raises more controversial issues, such as the disposal of designated land.
We recommend that the Charity Commission should have a discretionary power to give
notice (or require that notice be given) before deciding whether to consent to a regulated
alteration. We recommend below that the Charity Commission should have an
equivalent power when deciding whether to consent to regulated alterations by
companies and CIOs.

177 Charities Act 2011, s 275(4)(a).

178 We are aware of potential concerns about how the trustees of a charitable trust can be expected to decide
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whether to seek to change the charity’s purposes. The trustees must act in the best interests of the charity;
almost by definition, it is contrary to the “interests” of the existing purposes of a charity for them to be
replaced with different purposes. We think, however, that a change of purposes requires trustees to act in
accordance with a wider concept of the charity’s best interests. That is nothing new; such decisions by
charity trustees about changing a charity’s purposes are required to be made under the current law: (a)
under s 275, (b) when a trust includes an express power to change the purposes with the consent of the
Commission (as the Commission’s model trust deed does), and (c) whenever a company or CIO changes its
purposes.



Excluding, restricting or modifying the new power

4.98 Section 280 currently applies in addition to any express amendment power, and it is the
generally accepted view that the section 280 power cannot be excluded or modified by
a charity’s governing document. Some consultees thought that the new amendment
power should be capable of being excluded, particularly in relation to a change of
purposes. On balance, we have concluded that it should not be possible to exclude,
restrict or modify the new amendment power in a charity’s governing document
(similarly to section 280 at present) for the following reasons.

(1)

(2)

3)

(4)

(5)

(6)

(7)

The new power will not enable trustees to amend a charity’s purposes on a whim.
They have to be satisfied that the amendment is in the best interests of the
charity. Moreover, such an amendment will also require the consent of the Charity
Commission. As we go on to recommend in paragraph 4.139 below, when
deciding whether to give its consent, the Commission will have regard to the
desirability of the charity's purposes remaining close to the current purposes, as
well as to the need for the purposes to be suitable and effective in the current
social and economic circumstances.

We are recommending an express discretionary power for the Charity
Commission to require public consultation in the case of regulated alterations.
Therefore, in many cases we would expect trustees to consult (either voluntarily
or at the direction of the Commission) with the settlor or other significant
individuals before exercising the power.

Allowing the new amendment power to be excluded would only be of use to future
charities as existing charities would be very unlikely to contain express wording
that would exclude the application of a power that did not exist at the time of
drafting. As Stone King LLP suggested, to allow governing documents to exclude
the power would suggest that existing trusts should not be subject to the new
regime. But that would, in effect, create a dual regime for existing and future
charities, which consultees did not favour.

The new power has been designed in such a way as to be a suitable default
power for all charities, which balances various competing considerations and
includes appropriate safeguards.

In the supplementary consultation most charities agreed that it should be possible
for trustees to change the purposes of an unincorporated charity without having
to establish a section 62 cy-prés occasion. Exclusion of the new amendment
power would put trustees back in the position of having to establish a cy-prés
occasion in order to change the charity’s purposes.

We also think, as a matter of policy, that it is appropriate to have some restriction
on dead hand control of charitable funds. If the trustees have decided, within the
safeguards of the new power, that the purposes should be changed in the best
interests of the charity, the law should not prevent them from making that
decision.

Finally, we do not want to encourage founders to exclude the new power as a
matter of course, thereby undermining the utility of the new power.
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4.99 The principal argument in favour of being able to exclude the new power is a practical

one about the possible effect of the new amendment power on the willingness of
philanthropists to donate to charity. That concern does not apply to donations that have
already been made but rather is a concern about the effect of the new power on future
giving. We agree that it is important not to discourage philanthropy but believe that the
other policy considerations set out above outweigh any potential risk. In addition, we do
not think that the law should encourage philanthropy at all costs; we are not convinced
that it is appropriate, in the name of encouraging philanthropy, for the law to prevent
charities in years to come from using funds efficiently.

4.100 Furthermore, the policy of not allowing the new amendment power to be excluded is

tempered by the fact that the new power already caters for certain restrictions in
charities’ governing documents. It cannot, for example, be exercised to make an
amendment that would (if being made under an express power) have required a third
party’s consent, or would affect the rights of a third party, without the Charity
Commission’s consent. That qualification to the power means that settlors can, in
practice, ensure that certain provisions cannot be amended without (at the very least)
Charity Commission consent.

Resolutions

4.101 It is necessary to consider the resolutions that would be required for an unincorporated

charity to exercise the new amendment power. Before doing so, we explain the
similarities and differences between the governance structure of corporate and
unincorporated charities. Companies and CIOs have a body of members who have a
role in approving resolutions to amend the charity’s governing document; trusts do not.
Accordingly, it is not possible to align precisely the requirements for resolutions under
the new amendment power for unincorporated charities with the requirements for
resolutions for corporate charities.

Trustees and members

4.102 Unincorporated charities comprise:
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(1) trusts, which:
(@) are controlled by the trustees; and
(b)  have no separate body of members.
(2)  unincorporated associations, which:
(@) are controlled by the trustees; and

(b)  have a separate body of members.



4.103 Charitable companies (and CIOs):

(1) are controlled by the directors of the company;*’® and

(2) have a separate body of members (usually guarantors rather than shareholders,
since the company will usually be limited by guarantee rather than by shares).

4.104 A charitable company’s members might be the same people as its directors (which

essentially reflects the trust model); or a charitable company’s members might be
different from its directors (which essentially reflects the unincorporated association
model). Put another way:

(1) if a charitable trust corporate as a company, the trustees would become both the
directors and the members (guarantors) of the company; and

(2) if an unincorporated association corporate as a company, the trustees would
become the directors and the separate body of members would become the
members (guarantors) of the company.

4.105 The company law rules concerning resolutions of members were not designed with

charities in mind since:

(1) when the directors and members of a charitable company are the same, there
will be no distinction in practice between their roles;*° and

(2) the voting rights for shareholders reflect their financial interests in the company
as a profit-making entity; by contrast, guarantors of a charitable company have
no financial interests in its activities but instead hold the directors to account
(assuming they are different people).

4.106 In summary, therefore, the effect of the company law rules is that:

(1) when the directors and members of a charitable company are the same people,
the requirement for a resolution of 75% of the members is effectively the same
as requiring a resolution of 75% of the directors; and

(2) when the directors and members of a charitable company are not the same
people, the resolution will be passed by a majority of the directors!® before being
put to the members of the company, 75% of whom must approve the resolution.
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The directors of the company are also the charity trustees for the purposes of the Charities Act 2011, s 177.
If the charity is a CIO, they are called simply the “charity trustees”.

We acknowledge that directors and shareholders will often also be the same people in the case of small
profit-making companies, but the roles are different; the directors decide how to run the company; the
shareholding determines voting rights and distribution of profits.

It is possible for resolutions to be passed by the members of a company against the wishes of the directors,
but this is unusual.
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The new amendment power: by whom should resolutions be passed?

4.107 Amendments under the new power should require a resolution of the charity’s

trustees.'®? The trustees are entrusted with the management of the charity and are
subject to various duties and it is appropriate that they decide whether to make an
amendment under the new power. In the case of trusts, the trustees are the only people
who can make a decision for the charity, since there are no members.

4.108 If the charity is an unincorporated association with a separate body of members, we

think that any amendment should also be approved by them. By analogy, amendments
by charitable companies require the approval of the company’s members. Moreover,
amendments made under section 280 by charitable unincorporated associations
currently require the approval of the charity’s members. In the Consultation Paper, we
noted the anomaly under the current law that a members’ resolution is not required for
changes to an unincorporated charity’s purposes under the section 275 power. Most
consultees agreed with our proposal that section 275 should — like section 280 — require
a members’ resolution.

4.109 Two concerns were raised about having to obtain members’ agreement to an

amendment. First, it can be expensive to contact and arrange for approval by a charity’s
membership. Some consultees added that the expense can be wasted if the Charity
Commission subsequently objects to the amendment. We see the strength of these
concerns, but we remain of the view that changes to a charity’s governing document
should be scrutinised and approved by the charity’'s members; it is important for the
members to be content with any changes,® and the members of a charity often have
an important role in holding the trustees to account. Moreover, most charities with a
membership will hold an annual meeting and proposed amendments can be added to
the agenda for such meetings in order to keep costs down. We accept, however, that
both time and money can be wasted if the members approve an amendment which is
subsequently refused by the Charity Commission. In the case of amendments under
the new power that require Charity Commission consent, the trustees will be able to
seek that consent before or after passing the resolution and before putting the resolution
to a vote of the charity’s members.

4.110 Second, some charities have a very broad membership who cannot easily be identified

or contacted (for example, all former pupils of a school, or graduates of a university;
even donors to a charity might be given a notional membership status). We think that
the difficulty can be addressed by defining more tightly what is meant by “an
unincorporated association with a body of members distinct from the charity trustees”,
which is the current formulation in section 280. The requirement in section 280 for a
resolution of the members of the charity is intended to capture unincorporated
associations whose members have a decision-making role and who hold the trustees
to account, not charities that offer a notional membership status to individuals without
any accompanying decision-making role. The new power limits the right to approve a
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This also reflects the fact that the directors of a charitable company will usually pass a resolution to amend
the articles.

The Institute of Chartered Secretaries and Administrators said that, despite the increased costs, involving
the members constructively “could mean that any changes have an increased legitimacy within the charity’s
stakeholders”.



resolution to any members entitled to attend and vote at a general meeting of the
charity.

The new amendment power: what majority of trustees and members should be required?

4.111 There are various different majorities in charity law. Some consultees made a plea for
general consistency between them. The majorities of particular relevance in this context
are set out in Figure 5.

Figure 5: majorities for trustees’ and members’ resolutions in charity law

¢ Amendments to governing documents under section 280: resolution of the
majority of the trustees and (if the charity has a separate body of members) a
resolution of two thirds of the members voting at a general meeting.18

e Changes to objects under section 275: resolution of two thirds of the trustees (and
no requirement for a members’ resolution).

¢ Amendments to governing documents by charitable companies: resolution of 75%
of the members (or unanimity if the provision to be amended has been
entrenched).

¢ Amendments to governing documents by ClOs:!85 resolution of 75% of the
members at a general meeting (or unanimity if the resolution is passed otherwise
than at general meeting, or if the provision to be amended has been entrenched).

¢ Releasing permanent endowment restrictions under sections 281 and 282:
resolution of the majority of the trustees (and no requirement for a members’
resolution).

e Transfer of property under section 268: resolution of two thirds of the trustees
(and no requirement for a members’ resolution).

4.112 We do not think that it would be appropriate to adopt one majority figure for use
throughout charity law; the majority required can properly depend on the significance of
the matter. Further, differing majorities are a consequence of whether or not the
membership is involved in approving the decision. But we can seek to ensure that there
is consistency as far as possible.

4.113 In setting the majorities under the new amendment power, the closest analogies are
resolutions under section 280 and resolutions by companies and CIOs to amend their
governing documents. The new amendment power is intended to align the position of
unincorporated charities with charitable companies and CIOs as far as possible. For a

184 Or “py a decision taken without a vote and without any expression of dissent in response to the question put

to the meeting”: Charities Act 2011, s 280(4).

185 As well as resolutions to amalgamate CIOs (s 235) and resolutions to transfer a CIO’s undertaking to
another CIO (s 240).
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summary of that position, see paragraphs 4.102 to 4.106 above. Closest alignment with
companies and CIOs would require:

(1) inthe case of a charitable trust, a resolution of 75% of the trustees; and

(2) in the case of a charitable unincorporated association with a separate body of
members, a resolution of the majority of the trustees and a separate resolution of
75% of the members who attend and vote on the resolution.

4.114 We make a recommendation accordingly.!®® If the separate body of members is to vote

otherwise than at a general meeting, we think that the resolution should require
unanimity. We recognise that obtaining the unanimous agreement of an unincorporated
association’s members would be difficult, but it might be possible in some
circumstances and we think that it is worth providing an alternative to having to call a
general meeting. A requirement for unanimity mirrors the position for ClOs wishing to
make constitutional amendments otherwise than at a general meeting.'®’ By contrast,
companies only need a 75% majority to make amendments otherwise than at a general
meeting, but the Companies Act 2006 includes detailed provisions that ensure all
members are given notice of proposed resolutions.'® A requirement for unanimity
avoids the need for detailed requirements about giving notice of proposed amendments
to all members.8

When should resolutions take effect?

4.115 Resolutions under section 280 take effect on the date specified in the resolution or, if

later, the date on which the resolution is approved by the members of the charity (if
any).1® The same should apply to the new amendment power, save that resolutions
that require the consent of the Charity Commission should not take effect until that
consent has been obtained.®® Unlike the position for corporate charities there is no
requirement that unincorporated charities register the amendment with the Charity
Commission. We do not propose to change this under the new amendment power.

The continued role of section 275

The purpose of section 275

4.116 We now turn to consider whether there is a continued role for section 275 following

the introduction of a new amendment power for unincorporated charities. The principal

justification for section 275 is that it is quicker, cheaper and easier to use than having

to obtain a cy-pres scheme. As the Independent Schools Council said, obtaining a cy-
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The new power also provides for a decision taken at a general meeting without a vote. In such a case the
requirement will be that there is no expression of dissent in response to the question put to the meeting.

Charities Act 2011, s 224(2)(a).
We discuss this distinction in the Analysis of Responses, Ch 6.

In the case of amendments at a general meeting which would only require a 75% majority, the existing
requirements in the charity’s governing document (for giving notice of proposals to be discussed at a
general meeting) would ensure that appropriate notice of the resolution would be given to all members.

Charities Act 2011, s 280(6).
The trustees will have to notify the Charity Commission of the amendments under Charities Act 2011, s 35.

See para 4.28.



prés scheme is “a more time consuming and expensive process” than section 275.1%
Under our recommendations, trustees would no longer have to obtain a cy-preés scheme
in order to change their charity’s purposes; rather, they would pass a resolution and
obtain the Charity Commission’s consent. The procedure for all unincorporated charities
would therefore be made simpler and less expensive than having to obtain a cy-pres
scheme. Thus the main justification for retaining section 275 is removed.

Advantages of section 275

4.117 There would be only one difference between the procedure under section 275 and

under our recommended amendment power,’** namely that section 275 requires
trustees to notify the Charity Commission of the resolution, with a power for the Charity
Commission to object, whereas our recommendation requires the Charity Commission
actively to give its consent to the amendment. Some consultees said that section 275
was helpful as a “do-it-yourself” power for small charities, without requiring formal
Charity Commission consent. But the difference is not significant; in both cases, the
Charity Commission will consider the amendment and make a decision as to whether
or not it is appropriate.1*®

Disadvantages of section 275

4.118 There are several problems with section 275, which became more evident as we

analysed consultees’ responses to our questions about expanding its scope.

(1) The power is intended for small charities but that is not always achieved by the
income threshold; Geldards LLP said it had encountered charities that hold
assets worth millions of pounds, but which have an annual income of below
£10,000 so could fall within the section 275 power. The problem exists despite
the exclusion of charities with designated land (see paragraph 4.28),'°® but
extending the power to charities with designated land, as we proposed in the
Consultation Paper, would exacerbate this problem. Further, creating an
additional capital threshold (either instead of, or as well as, excluding charities
with designated land) would make the power more complicated and expensive to
use. Charities might have to pay for a surveyor or other expert to value the
charity’s assets in order to work out whether or not the charity fell above or below
the capital threshold.
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Similar comments were made by Francesca Quint, Veale Wasbrough Vizards LLP, the CLA, and the
Fellowship of Independent Evangelical Churches.

There would, of course, be significant differences in the pre-conditions for the exercise of the two powers,
since s 275 is limited to small charities without designated land, and requires the new purposes to be
“similar in character” to the old; none of those pre-conditions would apply under our recommended
amendment power.

Assuming the Charity Commission’s procedures operate correctly; we heard reports of charities submitting a
s 275 resolution, relying on silence after 60 days, but then being told by the Charity Commission that it had
no record of having received the s 275 resolution. We were also told that charities are uncertain whether
they can rely on silence after 60 days given that the Commission’s standard response time is often 40
working days (roughly 56 days).

Geldards LLP and the CLA.
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(2) Changes to a charity’s purposes should be overseen by the Charity Commission,
in particular to ensure that the purposes remain charitable.'®” Arguably that
oversight should be greater, not less (as it is under section 275), in the case of
small charities. As the National Council for Voluntary Organisations, Association
of Charitable Foundations, Charity Finance Group and Institute of Fundraising
commented “the potential for the power to be used incorrectly is greater with
small charities, since they are less likely to have access to legal advice”.%

(3) Many consultees reported that the section 275 power was regularly used in
respect of restricted funds, permanent endowment, or gifts by will to charities on
the basis that the particular fund was a separate charity (at least where the
holding charity is incorporated).'®® Arguably, section 275 is intended for small
charities, not small funds held by larger charities.

(4) Aswe have noted elsewhere, setting a financial threshold for the use of the power
is arbitrary.

Conclusion

4.119 Companies and CIOs do not have access to a power equivalent to section 275.

Consultees who commented on this inconsistency between corporate and
unincorporated charities tended to suggest that companies and CIOs should have an
equivalent power. But the absence of such a power for companies and CIOs does not
mean that they have to fall back on a cy-prés scheme to change their purposes; they
simply need Charity Commission consent to the regulated alteration, which is a
procedure that (in stark contrast to the cy-prés regime for unincorporated charities) was
not criticised in consultation.

4.120 We have concluded that the introduction of our recommended amendment power

should be accompanied by the repeal of section 275. Our recommended new
amendment power removes the need for section 275; if there is no need for a cy-prés
scheme, there is less need for a simplified procedure for small charities as an alternative
to a cy-pres scheme. Further, the difficulties that are created by section 275, and that
are thrown up by any expansion of the power, do not justify the minimal benefit (if any)
that it would achieve after our recommended amendment power is introduced. Whilst
consultees generally favoured expanding section 275 (as we had provisionally
proposed) and creating an equivalent power for corporate charities, we agree with the
CLA that it should be repealed; “it would be more consistent to have one, simple,
process for all”.
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The CLA, Charity Commission, Bircham Dyson Bell LLP, and Action with Communities in Rural England.

Similar comments were made by the Churches’ Legislation Advisory Service (CLAS), Stewardship,
Charities’ Property Association, Institute of Chartered Secretaries and Administrators, and Charity Law and
Policy Unit (University of Liverpool).

See paras 12.34 and following where we discuss the question whether special trusts and permanent
endowment of a charity (whether it is corporate or unincorporated) constitutes a separate charity as a matter
of charity law.



Recommendation 3.

4.121 We recommend that:

(1) in place of section 280 of the Charities Act 2011, unincorporated charities be
given a new statutory power to amend any provision in their governing
documents, subject to a requirement that the Charity Commission approves the
following amendments:

(@) amendments that would be “regulated alterations” under section 198 if
they were made by a company (as amended in accordance with
Recommendation 2 above);

(b) any amendment to a restriction that renders property permanent
endowment;

(c) any amendment that — had it been made under an express power of
amendment — would have required the consent of a person (other than
a trustee or member), unless that person consents to the amendment or
has died or (if a corporation or other body) is no longer in existence;

(d) any amendment that would affect any right directly conferred by the
governing document on (i) a named person, or (ii) the holder of an office
or position specified in the governing document (other than that of a
trustee or member), unless that person consents to the amendment or
has died or (if a corporation or other body) is no longer in existence; and

(e) any amendment which would confer power on the charity trustees to
make an amendment falling within paragraphs (a) to (d) above;

(2) inthe case of a charitable trust, the power should be exercisable by a resolution
of 75% of the trustees;

(3) in the case of a charitable unincorporated association that has a body of
members with an entitlement under the governing document, to attend and vote
at a general meeting, the power should be exercisable:

(@) by aresolution of a majority of the trustees; and

(b) by a further resolution of those members which is passed:

0] at a general meeting, by 75% of those members who attend and
vote on the resolution;

(i)  at a general meeting, by a decision taken without a vote and
without any expression of dissent in response to the question put
to the general meeting; or

(i)  otherwise than at a general meeting, unanimously;
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(4) inthe case of amendments that require the consent of the Charity Commission,
the trustees should be able to seek that consent before putting the resolution
to a vote of the charity’s members;

(5) amendments should take effect on the later of:
(@) the date of the resolution;
(b)  the date specified in the resolution for it to take effect (if any);

(c) the date on which the resolution of the members of the charity is passed
(if such a resolution is required); or

(d)  the date on which the Charity Commission consents to the amendment,
(if such consent is required);

(6) the power should only be exercised where the charity trustees are satisfied that
it is expedient in the interests of the charity to pass the resolution;

(7) the power should not be exercised in any way which would result in the
institution ceasing to be a charity;

(8) the Charity Commission should be given a power to give public notice, or
require the charity trustees to give public notice, of any amendment in respect
of which the Commission’s consent is required; and

(9) section 275 of the Charities Act 2011 should be repealed.

4.122 Clauses 3 and 41 of the draft Bill would give effect to this recommendation.

The Charity Commission’s discretion to consent to a change of purposes

4.123 We recommend above that the amendment regime governing unincorporated charities
be aligned more closely with the amendment regime for companies and ClOs. A
charitable company or CIO can only change its purposes with the consent of the Charity
Commission. Our recommendation for a new amendment power would permit
unincorporated charities to change their purposes with the consent of the Charity
Commission as well. We now turn to consider the way in which the Charity Commission
should exercise its discretion.

The difference between corporate and unincorporated charities

4.124 Currently, when the Charity Commission changes the purposes of an unincorporated
charity by way of a cy-preés scheme, it must have regard to the section 67 similarity
considerations when deciding on the new purposes.?”® By contrast, a change of
purposes by a company or ClO simply requires the Charity Commission’s consent and
the Commission will exercise its discretion according to its policy for the time being. The

200 Charities Act 2011, s 67. See para 4.45.
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Commission’s current policy permits companies and ClOs to make significant changes
to their purposes. In considering whether to give consent to a change of purposes, the
Charity Commission asks three questions.

(1) Are the new objects exclusively charitable?

(2) s the trustees’ decision to make the change a rational one in the circumstances
of the charity?

(3) Do the new objects undermine the previous objects??%

4.125 Crucially, as long as the trustees provide a “convincing explanation as to why their

proposed changes are in the charity’s best interests”, the amended purposes can be
“significantly different from the existing objects”.?°? Similarity between old and new
purposes will be relevant to the decision-making process, but it is not given the same
importance as under the section 67 similarity considerations.?%

Should the section 67 similarity considerations be integrated into the new amendment power?

4.126 There are three similarity considerations (set out in Figure 4 above). The first — “the

spirit of the original gift” — requires the Commission to examine the motivations behind
the original foundation of the charity.?* The second requires the Commission to
consider the similarity between the charity’s current purposes?®® and the proposed new
purposes. That is to be balanced against the third consideration, which refers to the
current social and economic circumstances.
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Charity Commission, OG518 Alterations to Governing Documents: Charitable Companies (May 2015) para
B5.

Charity Commission, OG518 Alterations to Governing Documents: Charitable Companies (May 2015) para
B5.1. The Commission will consider the following factors: (1) whether, taking account of the modern social
and economic conditions, the proposals seem broadly consistent with what the charity was set up to do; (2)
whether the trustees have considered how the objects will be carried out; (3) whether the trustees have
taken into account the implications of the proposed change for the charity's members and beneficiaries; and
(4) whether the consequences for the charity’s beneficial class (future as well as current beneficiaries) have
been fully considered: para B5.3.

When considering the second question, the Charity Commission says “the bigger the change, the more
convincing a case we will require from the trustees”; “Charitable companies don’t need to demonstrate a
failure of trusts when changing their objects and so it isn’t necessary for us to apply a “cy prés” test when we
consider such proposals. All that matters is that the new objects are charitable and are not likely to
undermine or work against the existing ones. However, the changes must be rational ones for the charity to
make. One of the ways we can assess this is whether the proposed objects seem broadly consistent with
what they are replacing. If not, the trustees should be able to justify the departure. ... As long as the new
objects are not likely to undermine or work against the existing ones, and the trustees can show why they
consider the changes to be reasonable in the circumstances of the charity, we should be able to consent to
the change.” See Charity Commission, OG518 Alterations to Governing Documents: Charitable Companies
(May 2015) para B5.3.

This is based on the similar wording — the “spirit of the gift” — in the Charities Act 2011, s 62 cy-pres
occasions. That phrase, in a predecessor statute, was interpreted as meaning “the basic intention
underlying the gift, that intention being ascertainable from the terms of the relevant instrument read in the
light of admissible evidence”: Re Lepton’s Charity [1972] Ch 276, at 285. See also Charity Commission,
OG2 Application of property cy-pres (March 2012) section A1, paras 3.2 and 4.

The reference to the “original purposes” means, where the original purposes have been altered, the
purposes for the time being: Charities Act 2011, s 67(7).
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4.127 We suggested in the Supplementary Consultation Paper that the similarity

considerations should be applied when the Charity Commission is consenting to a
change of purposes under the new amendment power and the majority of consultees
agreed with us. These consultees said that the section 67 considerations help to protect
the original spirit of the gift and provide clarity for the Charity Commission in deciding
whether or not to give consent. They are also familiar to charities and practitioners.
Those consultees who were against retaining the similarity considerations were
generally in favour of complete alignment between the regimes for corporate and
unincorporated charities such that neither section 67, nor section 62 (discussed above)
would apply. Stone King LLP argued that the wider regulated alterations test for
corporate charities should apply to the proposed new amendment power instead of
section 67.2° By contrast, the Chancery Bar Association criticised the Commission’s
current approach for corporate charities (discussed further below).

4.128 There is a balance to be struck between allowing charities to remain effective in

changing times, and respecting the wishes of founders and donors. The CLA said that
a requirement for the Charity Commission to consent to a change of purposes under
the new amendment power “provides a suitable safeguard for the wishes of the settlor”
and provides “a suitable balance between those wishes and what is expedient in the
interests of the charity”. In our view, that is best achieved by adopting the section 67
similarity considerations.

4.129 We consider how the section 67 considerations should apply to the new amendment

power below. However, it is first necessary to establish whether the similarity
considerations (as modified) would apply only to the new amendment power for
unincorporated charities or extend to corporate charities as well.

Should the section 67 similarity considerations apply when a company or CIO is changing its
purposes?

4.130 Retaining the section 67 similarity requirements for unincorporated charities would

leave an inconsistency with the amendment powers of corporate charities, contrary to
our policy of aligning the amendment regimes. The Charity Commission’s approach to
considering a change of purposes by a charitable company would be different from its
approach to considering a change of purposes by an unincorporated charity under the
new amendment power.

4.131 In the Supplementary Consultation Paper, we said that it is arguable that the position

for corporate and unincorporated charities should be aligned by applying the section 67
similarity considerations to a change of purposes by a corporate charity. The two tests
are regarded by some consultees as quite similar in practice. It has also been suggested
to us that, particularly where there are linked corporate and unincorporated charities, it
is difficult to explain to trustees that there are two different tests for a change of
purposes. The concern, however, is that such an approach would increase regulation
for corporate charities.

4.132 It is possible to justify the retention of two different approaches; our policy is to align

more closely the amendment powers of corporate and unincorporated charities but
some differences will remain (as we explain above). Moreover, Parliament has

206

60

Plymouth University also supported this view.



previously decided that a change of purposes by corporate charities should only be
subject to Charity Commission consent rather than subject to a particular set of
considerations specified in the statute.

4.133 In the Supplementary Consultation Paper we invited the views of consultees as to
whether the Charity Commission should be required to have regard to the section 67
similarity considerations when it decides whether to consent to a company or CIO
changing its purposes. As expected, this question caused the most divergence of
opinion between consultees, though a majority favoured applying the similarity
considerations to changes of purposes by corporate charities.

4.134 Those in favour of applying the similarity considerations argued that doing so would
provide greater transparency as to how the Charity Commission exercises its discretion
to consent to a change of purposes. They said that this increase in certainty would
outweigh the slight increase in regulation. They criticised the current test for corporate
charities, saying that there is little, if any, legislation or case law endorsing the
Commission’s current approach. By contrast, some consultees preferred the Charity
Commission’s approach for corporate charities and thought that applying the similarity
considerations to corporate charities would be an unjustified increased burden.

4.135 The arguments are evenly balanced, and we acknowledge the concern about an
increase (or at least a perceived increase) in regulation. On balance, however, following
our supplementary consultation on the question, we think that the Charity Commission’s
approach to deciding a change of purposes by a charity should be the same whether it
is corporate or unincorporated, and we think that the section 67 similarity considerations
strike the right balance between protecting donors’ wishes and allowing charities to
adapt to change. From the perspective of protecting the wishes of donors, little if any
attention will be paid to the legal form of the charity to which they are donating (and
therefore the basis on which the purposes of the charity could be changed). We have
therefore concluded that corporate charities should be subject to the same section 67
similarity considerations when changes are made to their objects.

Public notice

4.136 We recommend above that, when the Charity Commission is required to give consent
to a proposed amendment under the new amendment power for unincorporated
charities, it should have a discretionary power to give notice of the proposed
amendment (or require that notice be given) before deciding whether to give consent.?°’
For consistency, we recommend that the Charity Commission should have the same
power when deciding whether to consent to a change of purposes, or any other
regulated alteration, by a company or CIO.

How should the similarity considerations apply to the new amendment power for
unincorporated charities and to companies and CIOs?

4.137 We have concluded that the section 67 similarity considerations should be integrated
both into the new amendment power for unincorporated charities and the existing
powers for corporate charities. However, the section 67 considerations as currently
drafted were designed for situations where trust property is being applied cy-pres, rather

207 See para 4.96, 4.97 and 4.121(8).
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than changing the purposes of a charity (and in particular a corporate charity). The
similarity considerations cannot, therefore, be sensibly integrated in their current form
into the new power.

4.138 In particular the first consideration, “the spirit of the original gift”, will not be relevant in
every change of purposes context as there will not always be an “original gift’. This
consideration points to an examination of the reasons why the charity was first
established. We therefore recommend alternative wording which captures the same
idea but is applicable in a wider context: “the original purposes of the charity” when it
was established.?®

Recommendation 4.

4.139 We recommend that:
(1) when considering whether to consent to:

(@) acompany or CIO changing its purposes under sections 198 and 226 of
the Charities Act 2011; and

(b) an unincorporated charity changing its purposes under the new
amendment power that we recommend above;

the Charity Commission should be required to have regard to the following
matters:

(@) the purposes of the charity when it was established;

(b)  the desirability of securing that the property is applied for charitable
purposes which are close to the purposes being altered; and

(c) the need for the relevant charity to have purposes which are suitable and
effective in the light of current social and economic circumstances; and

(2) the Charity Commission should be given a power to give public notice, or
require the charity trustees to give public notice, of any amendment by a
charitable company or CIO in respect of which the Commission’s consent is
required.

4.140 Clauses 1(3), 2(3), 3(2), and 41 of the draft Bill would give effect to this
recommendation.

208 We do not recommend any amendment to Charities Act 2011, s 67 itself as we believe that it still serves a
purpose where charities apply for a cy-prés scheme instead of using the amendment power.
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Continuing role of schemes and the law of cy-prés

Schemes

4.141 The effect of our recommendations will be that the need for unincorporated charities to

obtain cy-prés and administrative schemes to make changes to their governing
documents will be significantly reduced. We do not, however, suggest that the scheme
making power of the court or Charity Commission be removed. There would remain
situations in which the Charity Commission would be asked to make a cy-pres scheme.
For example, if a charitable gift by will is impossible or impracticable, the Charity
Commission would continue to make a cy-prés scheme to direct that gift to similar
charitable purposes.?% Similarly, there may be situations in which charities will want to
effect a change to their governing document by way of a Charity Commission scheme
rather than by exercising the new amendment power.

4.142 The Charity Commission gives public notice of some proposed schemes before they

are made.?® Schemes will generally be publicised if they are potentially controversial.
The reduced call for Charity Commission schemes as a result of our recommendations
for reform could result in less publicity of proposed changes to governing documents.
But if an amendment under the new power requires the Charity Commission’s consent
(such as a change to the charity’s purposes), the Commission would have a power to
require the charity to give notice of the proposed amendment before consenting to the
change, in the same way that it currently requires trustees to consult before it will make
a scheme:?!! see paragraph 4.97. Finally, it will remain good practice for charities (of
any legal form) to carry out appropriate consultation with members, beneficiaries and
other interested individuals and organisations, before making constitutional changes.

Section 67 similarity considerations

4.143 Our new amendment power retains (in a slightly modified form) the section 67 similarity

considerations. And when, in those rarer cases, the Charity Commission makes a cy-
prés scheme, the section 67 similarity considerations will still apply.

Section 62 cy-prés occasions

4.144 Under our new amendment power, unincorporated charities will have the power to

change their purposes without having to establish a section 62 cy-prés occasion. In the
Supplementary Consultation Paper we asked whether, on that basis, there is any
continuing need for section 62.

4.145 The section 62 cy-prés occasions are effectively redundant in the case of cy-prés

schemes that are made following the initial failure of a charitable gift. By definition, an
initial failure only arises if a charitable gift cannot be put into effect, so it will fall within
the section 62(1)(a)(ii) or (b) cy-prés occasion.?'? In the case of subsequent changes to
a charity’s purposes, our new amendment power would remove the relevance of the
section 62 cy-pres occasions; unincorporated charities will not need to establish the
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Assuming the gift revealed a “general” or “paramount charitable intention”, which is a pre-condition to a cy-
prés scheme in the case of initial failure of the charitable gift: see para 4.39.

Charities Act 2011, s 88; see para 4.47.
Charity Commission, OG500 Schemes (January 2017), paras B4 and B10.
See para 4.42 and Fig 3.
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existence of a section 62 cy-pres occasion in order to exercise the new amendment
power.

4.146 If the section 62 cy-pres occasions are retained, the result would be that charities would

have a wider power to change their purposes (under our recommended new
amendment power) than the Charity Commission would have pursuant to a cy-pres
scheme. Arguably, retaining the section 62 cy-prés occasions would be an unnecessary
and illogical constraint on the Charity Commission’s powers. It would be possible to
remove the need for the Charity Commission to establish one of the section 62 cy-prés
occasions before making a cy-prés scheme. On such an approach, the section 67
similarity considerations should still apply when the Commission decides on the
charity’s new purposes.

4.147 But retaining the section 62 cy-prés occasions would not necessarily be problematic,

since we expect that a change of purposes will generally be undertaken using the new
amendment power rather than by way of a cy-prés scheme. Moreover, the power to
make cy-pres schemes arises not just on the application of the trustees, but it can also
be exercised on the application of certain other people or on the Commission’s own
motion.?® Whilst it would be consistent to remove the need for section 62 cy-prés
occasions when the application is made by the charity’s trustees, we are not convinced
that the same can be said when the scheme is made on the application of a third party
or of the Commission’s own motion.

4.148 It would not be anomalous for the trustees of a charity to have a power to make a change

which the Charity Commission could not itself make. The power for small charities to
change their purposes under section 275 can be exercised without having to establish
a section 62 cy-prés occasion.?'* The trustees can therefore make some changes under
section 275 (with Charity Commission oversight built into the process) which the
Commission could not itself make by way of a cy-prés scheme.

4.149 In the Supplementary Consultation Paper we suggested that the policy considerations

behind expanding trustees’ own powers of amendment might be different from those
concerning the exercise of the Commission’s scheme-making powers. As a result, we
proposed retaining the section 62 cy-prés occasions as pre-conditions to the Charity
Commission making a cy-pres scheme.

4.150 The vast majority of consultees agreed with our proposal. Lord Hodgson argued against

it, describing section 62 as creating another hurdle inhibiting change which should
therefore be removed. However, other consultees recognised the continued (if reduced)
need for section 62 where a scheme is made on the application of a third party or of the
Commission’s own motion.

4.151 Following this additional consultation we have concluded that section 62 cy-prés

occasions should remain as pre-conditions to the Charity Commission making a cy-prées
scheme.
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Charities Act 2011, s 70. There is an obligation on the trustees of a charity to apply for a cy-prés scheme in
certain circumstances: s 61.

See paras 4.28 to 4.31.



EFFECT OF OUR REFORMS

Type of amendment

Current law

Changes following our reforms

Charitable companies an

d ClOs

Changing purposes

Statutory power to amend by
resolution of the members

e Regulated alteration

e Requires Charity Commission
consent: discretion exercised
according to its policy for the time
being

Statutory power to amend by resolution of the
members

e Regulated alteration

e Requires Charity Commission consent:
discretion to give consent exercised having
regard to:

(1) the purposes of the company/CIO when it
was established;

(2) the desirability of securing that the
purposes of the company/CIO are similar

to the purposes being altered; and

(3) the need for the company/CIO to have
suitable and effective purposes in the

current social and economic circumstances

Altering provisions Statutory power to amend by No change
concerning the distribution of | resolution of the members
property on dissolution e Regulated alteration
Authorising benefits to e Requires Charity Commission
trustees or members consent: discretion exercised
(“Regulated alterations”) according to its policy for the time
being
Other amendments Statutory power to amend by No change

resolution of the members
e Not a regulated alteration

e No requirement for Charity
Commission consent

65




Type of amendment

Current law

Changes following our reforms

Unincorporated charities

Changing purposes

Express power in governing
document

Or

Statutory power for certain small
charities to amend by resolution:

e Requires notice to be given to the
Charity Commission

Or

Apply to the Charity Commission for a
cy-pres scheme:

e Establish a section 62 cy-prés
occasion

e Scheme to be made having
regard to the section 67 similarity
considerations

Express power in governing document
Or

New statutory power to amend by resolution under
section 280A

e Regulated alteration

e Requires Charity Commission consent:
discretion to give consent exercised having
regard to:

(1) the purposes of the charity when it was
established;

(2) the desirability of securing that the
purposes of the charity are similar to the
purposes being altered; and

(3) the need for the charity to have suitable
and effective purposes in the current social
and economic circumstances

Or

Apply to the Charity Commission for a cy-prés
scheme:

e Establish a section 62 cy-prés occasion

e Scheme to be made having regard to the
section 67 similarity considerations

Amending provisions
concerning the distribution of
property on dissolution

Authorising benefits to
trustees or members

Altering a restriction making
property permanent
endowment

Requiring a person’s consent

Affecting rights directly
conferred on named persons
or holders of an
office/position

Express power in governing
document

Or

Apply to the Charity Commission for
an administrative scheme

Express power in governing document
Or

New statutory power to amend by resolution under
section 280A

e Regulated alteration

e Requires Charity Commission consent:
discretion to give consent exercised according
to the Charity Commission’s policy for the time
being

Or

Apply to the Charity Commission for an
administrative scheme

Other amendments

Express power in governing
document

Or

(In some cases) statutory power for
charities to make certain
administrative amendments by
resolution

Or

Apply to the Charity Commission for
an administrative scheme

Express power in governing document
Or

New statutory power to amend by resolution under
section 280A

e Not a regulated alteration

¢ No requirement for Charity Commission
consent

Or

Apply to the Charity Commission for an
administrative scheme
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Chapter 5: Charities governed by statute or Royal
Charter: changing purposes and amending
governing documents

INTRODUCTION

5.1

52

5.3

There are well-established and relatively simple procedures by which the most common
forms of charity?'® can change their purposes and amend their governing documents.
In Chapter 4, we made recommendations to align, rationalise and further simplify those
procedures. In this chapter, we consider the ability of charities?!® established or
governed by statute or Royal Charter to make similar changes; they must currently
satisfy different requirements and engage with a convoluted procedure to change the
provisions in their governing documents.?

There are three principal differences between the process by which statutory and Royal
Charter charities amend their governing documents and the process applicable to other
charities.

(1) Charity trustees of statutory and Royal Charter charities are given less autonomy.
Amendments are subject to the oversight of three different bodies: the Charity
Commission, the Office for Civil Society in the Department for Digital, Culture,
Media and Sport (“DCMS”), and (in the case of statutory charities) Parliament or
(in the case of Royal Charter charities) the Privy Council.

(2) Thereis asingle procedure for all amendments, whereas the processes for other
charities distinguish between major and minor amendments, the former requiring
more scrutiny than the latter.

(3) Most charities can seek a Charity Commission scheme to make an amendment
if no other power is available to them. That involves some additional time and
expense, which can be unpopular with charities, and on which we comment in
Chapter 4. But it is a familiar and relatively straightforward process when
compared with the process for statutory and Royal Charter charities who must
comply with the additional requirement that a scheme be approved by Parliament
or by the Privy Council (as the case may be).

In this chapter, we summarise the procedures that statutory and Royal Charter charities
must follow, the criticisms that have been levelled at them and our provisional proposals
for their reform. We then discuss consultees’ responses and make recommendations
for both law reform and for the provision of guidance which, together, would create a
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Charitable companies, ClOs, trusts and unincorporated associations.
Or governing bodies of charities.

A charity’s governing document may comprise multiple documents, such as a Royal Charter, supplemental
Royal Charters, bye-laws and regulations. References to a charity’s “governing document” are to all of its
governing documents, unless we expressly distinguish between different categories of governing document.
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simpler and more transparent process for such charities to undertake constitutional
change. Finally, we consider the special position of higher education institutions.

THE CURRENT LAW

Statutory charities

5.4

55

Where a charity is established or governed by statute, its governing document (or one
of its governing documents) is an Act of Parliament. Some statutory charities were
established by Act of Parliament;?*® others that were not established by statute are
nevertheless governed by an Act which was passed in respect of the charity.?!° In the
absence of any express power to amend a statute, the governing document can only
be amended by a further Act of Parliament.??° That requires Parliamentary time and can
be a long and expensive process for the statutory charity wishing to make the
amendment.

Section 73 of the Charities Act 2011 provides a mechanism by which a statute
establishing or regulating a charity can be amended by secondary legislation (“the
section 73 procedure”).??! The procedure requires the Charity Commission to prepare
a scheme — in much the same way that it prepares schemes for other charities??? — that
alters the provision made by an Act establishing or regulating a charity. The scheme is
then given effect by order of the Secretary of State.?? If the statute establishing the
charity is a public general Act, the order must be approved by a resolution of both
Houses of Parliament (“the affirmative procedure”).??* If it is a private Act, the order must
be laid before both Houses of Parliament and is subject to annulment by a resolution of
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The Act may incorporate a new charity, as with the National Trust, or it may transform one or more existing
charities into a single corporation. The Church Commissioners, for example, were established under the
Church Commissioners Measure 1947 (1947 No 2 (Regnal 10 & 11 Geo 6)), merging the Governors of the
Bounty of Queen Anne for the Augmentation of the Poor Clergy (originally established by the Queen Anne’s
Bounty Act 1703) and the Ecclesiastical Commissioners (originally established by the Ecclesiastical
Commissioners Act 1836).

An example is the Corporation of the Hall of Arts and Sciences, the charity responsible for the maintenance
of the Royal Albert Hall. It was initially incorporated in 1866 by Royal Charter, but most of its constitution is
now set out in the Royal Albert Hall Act 1966. Similarly, the Bridge House Estates was established by Royal
Charter in 1282 but is now largely governed by a series of 19th and 20th century Acts.

For example, the Royal Medical Foundation of Epsom College was governed by the Royal Medical
Benevolent College Act 1855, which was later amended by the Royal Medical College Act 1894. The court
and Charity Commission cannot make a scheme to amend provision made by an Act of Parliament (unless
Parliament provides express authorisation, on which see below), since Parliament is sovereign over the
courts and the Commission. Moreover, the powers to change purposes under the Charities Act 2011, s 275,
and to amend administrative provisions under the Charities Act 2011, s 280, do not apply to a corporate
body, so are of no assistance to charities incorporated by statute or Royal Charter. It has, however, been
suggested to us by Francesca Quint that s 280 can be used to amend an Act (and, presumably, also a
Royal Charter) that incorporates the body of trustees but not the charity itself, since the charity remains
unincorporated. There is no authority on whether s 280 has this effect.

The power was introduced by the Charities Act 1960, s 19, and then appeared in the Charities Act 1993, s
17. We summarised the s 73 schemes that have been made over the last 12 years in the Consultation
Paper, Fig 4 (p 32).

See para 4.37 and following.
Charities Act 2011, s 73(1) and (2).
Charities Act 2011, s 73(4).



5.6

5.7

either House (“the negative procedure”).??> Most orders under section 73 follow the
negative procedure.

Where a scheme is given effect by an order under the negative procedure (that is, where
it is made in respect of a private Act), the Charity Commission or court can amend that
scheme as if it were a scheme brought into effect by order of the Commission under
section 69.2% |n effect, therefore, once a scheme amending a statute has been made
and given effect by order, further amendments to that scheme do not require
Parliamentary oversight. The further amendment must be an amendment of the scheme
itself, and not the original Act. Accordingly, if the scheme is limited to certain issues,
and parts of the original Act remain, only the issues addressed in the scheme can be
amended by a further scheme.??’

Whilst the section 73 procedure appears relatively straightforward, in practice there are
numerous steps to be taken and various parties are involved: they are set out in Figure
6. Both the Charity Commission and DCMS have significant roles, but neither require
any payment from a charity in respect of their involvement in the process.

Figure 6: statutory charities —the section 73 procedure?

(1) The pre-application phase

(2) The application

After discussions with the charity, the Charity Commission is satisfied that there is a
need for a scheme, but no invitation to submit a formal application for a scheme is
made.

The responsible Charity Commission lawyer submits a proposal to draft a scheme to
the Commission’s Director of Legal Services, who considers whether the scheme
should be brought to the attention of the Legal Board or to two legally-qualified
members of the Board and whether the proposal is exceptional such that it should be
brought to the attention of the Office for Civil Society at DCMS at an early stage.

Once the proposal to draft a scheme has been approved, a formal application for a
scheme is invited from the charity.

The charity submits an application for a scheme with a copy of the resolution of the
trustees. The Commission must be informed of any charity trustees who are not party
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Charities Act 2011, s 73(3).

Charities Act 2011, s 73(5). The same applies to a scheme given effect by an order under the affirmative
procedure (that is, it is made in respect of a public general Act) unless the scheme requires any further
amendment to be by way of the affirmative procedure: Charities Act 2011, s 73(6).

One consultee suggested that there was uncertainty as to whether the power in s 73(5) to amend an
existing s 73 scheme was so limited. We consider the scope of s 73(5) to be sufficiently clear from the
wording of s 73 and do not consider that reform is warranted to make the position any clearer.

This summary is based on s 73 itself, Charity Commission guidance, and our discussions with the Charity
Commission and DCMS.
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or privy to the decision because it is under a statutory obligation to notify them of its
intention to settle a scheme.229

(3) The drafting phase

The provisional text of the scheme is drafted by the Commission lawyer (unless the
charity asks to provide its own draft) and is sent to the charity and to DCMS for
comment.

DCMS considers and comments on whether there are any matters that might cause
problems during the Parliamentary process.

The parties agree on the wording of the draft scheme. DCMS is asked to draft the
Order that will give effect to the scheme.

(4) The publicity and modification phase

The Commission considers whether the draft scheme should be published by the
charity.23° This entails giving public notice of the scheme and inviting representations
to be made within a period specified in the notice.

Any representations made within the notice period must be taken into account. The
Commission then decides whether to settle the scheme either without modifications
or with such modifications as it thinks desirable.231 The Charity Commission will liaise
with the charity and DCMS in respect of any modifications.

(5) Final internal approval

The revised scheme and draft Order are submitted to the Director of Legal Services
for scrutiny and comment. The Director may refer it to either the entire Board or to two
legally-qualified members of the Board at this stage. The scheme is approved but it is
not settled.

(6) Submission to DCMS
On approval, the scheme and draft Order are submitted by the Chair of the
Commission to DCMS in an agreed form. The Commission provisionally settles the
scheme subject to approval by DCMS.

(7) DCMS approval and settlement
When DCMS approval is received, the scheme is settled and can be signed by the
Director of Legal Services from the date of approval.

(8) Parliamentary phase

DCMS is asked to table the draft Order before both Houses of Parliament.

229 Charities Act 2011, ss 71(1) and 73(7).
230 Charities Act 2011, s 88.
281 Charities Act 2011, s 88(5).
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Affirmative procedure. Where the Act in question is a public general Act, the
draft Order must be approved by a resolution of each House.232 Once approved,
the Order comes into force.

Negative procedure. Where the Act in question is a private Act, the Order is
made by the Secretary of State and laid before Parliament. The Order will come
into force on its specified commencement date, which will usually be at least
21 days after it is laid. The order will, however, be revoked if either House
passes an annulment resolution within 40 days of it being laid.233

5.8

There is no distinction between amendments to the charity’s purposes and other
amendments; any amendment to the governing document, no matter how significant,
or insignificant, must follow the same procedure.

Royal Charter charities

59

5.10

511

Royal Charter charities’ governing documents typically comprise:
(1) the Royal Charter, and any supplemental Charters;

(2) bye-laws (sometimes known as rules or statutes); and

(3) regulations (sometimes known as ordinances).

There is no clear delineation between the matters that are set out in Charters, bye-laws
and regulations. The Charter will often formally incorporate the charity and set out its
purposes and powers; the bye-laws might set out the charity’s governance structure;
and the regulations tend to concern internal procedures.

The Privy Council Office (“PCO”) has a significant role in respect of amendments to
Charters and bye-laws, but does not require any payment from a charity in respect of
its involvement (save that, as we discuss below, charities are required to pay for their
Charter and any supplemental Charters to be printed on vellum). The PCO has
emphasised to us that it always encourages Charter bodies to contact the Office at an
early stage in order to discuss proposed amendments.

(1) Amending a charity’s Royal Charter

5.12

A charity’s Royal Charter may be amended:

(1) pursuant to a power of amendment in the Charter (“the express power
procedure”);

232 Charities Act 2011, s 73(4). Before being laid in Parliament, the draft Order will also be submitted to the
Chair of the Joint Committee on Statutory Instruments.

233 Charities Act 2011, s 73(3); Statutory Instruments Act 1946, s 6(1).

71



(2) by the grant and acceptance of a supplemental Charter (“the supplemental
Charter procedure”);

(3) by Order of the Queen in Council giving effect to a scheme made under section
68 of the Charities Act 2011 (“the section 68 procedure”); or

(4) by Act of Parliament.?3

Each is considered below.

5.13 As with statutory charities, the relevant procedure must be followed irrespective of the

amendment sought though, as noted above,?* provisions of minor importance will not
usually appear in the Charter.

(A) The express power procedure

5.14 Many Royal Charters contain a power of amendment. This can typically be exercised

by resolution of the charity trustees or members of the charity, always subject to the
approval of the Queen in Council %

5.15 The procedure that charities must follow is set out in guidance issued by the PCO, which

is summarised in Figure 7.

Figure 7: Royal Charter charities —the express power procedure
(1) Initial contact with the PCO

Royal Charter charities are advised to consult with the PCO before any amendment
resolution is passed, as this “allows the Privy Council’s advisers to provide informal
comments and help shape proposed amendments before they are put to the members
for approval”. A failure to do so increases the risk of the Privy Council refusing to
approve a proposed amendment, which can result in delay and expense for the
charity.

(2) Consultation between the PCO and interested bodies

The PCO will consult Government departments with a policy interest in the Royal
Charter body. It will also consult the Charity Commission where the proposed
amendments will make “material changes” to the objects of the charity, the name of
the charity, the payment of the trustees (other than out-of-pocket expenses) or the
dissolution clause.
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Royal Charters that have been confirmed by an Act of Parliament can only be amended by the first three
procedures in so far as the amendment is not inconsistent with the confirming Act: R v Miller [1795] 101 ER
547, 551, by Lord Kenyon CJ; Halsbury’s Laws of England (5th ed 2010) Vol 24 para 341. Any amendment
that would run counter to the Act must be made by Act of Parliament or following the s 73 procedure.

See para 5.10.

For example, see the Royal Charters of the Royal National Institute of Blind People (RNIB), art 10, available
at http://www.rnib.org.uk/about-rnib-who-we-are/how-we-are-governed; the Royal British Legion, art 20; the
British Red Cross Society, art 15; the National Society for the Prevention of Cruelty to Children (“the
NSPCC”), art 21; and the Royal Society for the Protection of Birds (“the RSPB”), art 9.



(3) Informal response from the PCO
The PCO will give an informal response to the charity indicating that the proposed
amendment is likely to be approved (with or without modifications) or rejected.

(4) Resolution passed
The charity trustees pass the resolution and (if appropriate) members of the charity
approve it.

(5) Submission of resolution to the PCO
The charity trustees submit the resolution together with a certificate confirming that it
has been passed in accordance with the Royal Charter.

(6) Approval by the Queen in Council

The resolution will be put before the Privy Council for approval by the Queen in
Council at one of the nine Privy Council meetings held each year.

(B) The supplemental Charter procedure

5.16 If a Royal Charter does not itself make provision for its amendment, it can be varied by
the grant and acceptance of a supplemental Charter.?*” Charities wishing to amend their
Royal Charters in this way must petition the Queen in Council for a supplemental
Charter. Supplemental Charters are granted by the Queen in Council at common law?
in much the same way as a first Royal Charter: see Figure 8. A supplemental Charter
may add to, remove from, or amend provisions in the original Charter, or it may entirely
replace the original Charter.?*®

Figure 8: Royal Charter charities — the supplemental Charter procedure
(1) Initial contact with the PCO and other interested bodies

Royal Charter charities are advised to consult with the PCO, and other interested
bodies, before making a formal petition for a new or supplemental Charter.240
(2) Submission of formal petition

The charity submits a formal petition for a supplemental Charter to the PCO.

237 Ware v The Grand Junction Water Works Co [1831] 39 ER 472, 477, by Lord Brougham LC.
238 See para 2.7.
239 gave that the original incorporation of the body would be carried forward in the supplemental Charter.

240 privy Council Office, Applying for a Royal Charter, available at http:/privycouncil.independent.gov.uk/Royal-
Charters/applying-for-a-Royal-Charter/.
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(3) Publication of the formal petition
The PCO publishes the formal petition in the London Gazette for eight weeks, inviting
interested bodies to comment.

(4) Other consultation
The PCO will also consult Government departments and the Charity Commission in
the circumstances outlined in Figure 7 above.

(5) Consideration of comments and counter-petitions

The PCO will consider comments and counter-petitions received by interested bodies.
The guidance states that “any proposal which is rendered controversial by a counter-
petition is unlikely to succeed”.

(6) Approval by the Queen in Council

If the petition is uncontroversial, or any controversies are resolved, a supplemental
Charter will be granted by the Queen in Council.

5.17 The charity is required by the Privy Council to pay to print the supplemental Charter on
vellum which generally costs the charity around £300 per page. A supplemental Charter
could be one page (if it makes one minor amendment) or 10 pages (it is makes more
significant amendments or involves a re-print of the bye-laws).

(C) The section 68 procedure

5.18 Section 68 of the Charities Act 2011 provides an alternative mechanism for amendment
of a charity’s Royal Charter by Order of the Queen in Council giving effect to a scheme.
The court or Charity Commission?*! drafts a scheme that “does not purport to come into
operation unless or until Her Majesty thinks fit to amend the Charter in such manner as
will permit the scheme or that part of it to have effect”.?*> The scheme will be submitted
to the Privy Council, and the Queen may amend the charity’s Royal Charter by Order
in Council in any way in which the Charter could be amended by the grant and
acceptance of a further Charter.?43

241 Charities Act 2011, s 68(2)(a) and (3)(a). This section refers only to the court, but the Charity Commission
has concurrent jurisdiction with the court under s 69(1).

242 Charities Act 2011, s 68(2)(b). A proposed scheme must be publicised, unless the Charity Commission
considers this to be unnecessary: Charities Act 2011, s 88.

243 Charities Act 2011, s 68(4). Any such Order in Council may be revoked or varied in the same manner as the
Charter it amends: Charities Act 2011, s 68(3) and (4).
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(D) Amendment by Act of Parliament

5.19 Any Royal Charter may be amended or revoked by an Act of Parliament.?** An Act that

amends a Royal Charter could itself be amended using the section 73 procedure,?*® but
we are not aware of this ever having occurred.

(2) Amending bye-laws

5.20 Bye-laws can be made or amended pursuant to an express power in the Royal Charter

or pursuant to the common law power for corporations to make bye-laws for carrying
out their purposes.24

5.21 Where the Royal Charter contains an express power to make bye-laws, the charity must

comply with any conditions concerning the exercise of that power.?*” The Privy Council’s
guidance suggests that amendments to bye-laws always require the approval of the
Privy Council.?*® That is correct where — as in most cases — the power to make bye-
laws is contained in the Royal Charter and expressly requires the charity to obtain the
Privy Council’s consent. But where the Royal Charter confers a power to make bye-
laws without imposing conditions, or where it is silent on the power to make bye-laws
and so the charity must rely on its common law power, it is our view that the charity can
make and amend bye-laws without the Privy Council's consent.?*® We make a
recommendation below that the guidance provided by the Privy Council be amended to
reflect this.
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Re Islington Market Bill [1835] 6 ER 1530.
See Fig 6 above.

Norris v Staps [1616] 80 ER 210; R v Westwood [1830] ER 76, 81, by Parker J; 90, by Gaselee J; and 94,
by Littledale J.

The Charter will often state that the Privy Council must consent to any amendment to the bye-laws: see for
example the Royal Charters of the British Red Cross Society, art 16; the NSPCC, art 16; the RNIB, art 7(1)
and para 44 of its bye-laws; and the RSPB, art 8.

“Amendments to Charters can be made only with the agreement of The Queen in Council, and amendments
to the body’s by-laws require the approval of the Council (though not normally of Her Majesty)”: Privy
Council, Chartered bodies, available at http://privycouncil.independent.gov.uk/Royal-Charters/Chartered-
bodies/.

For example, art 17 of the Royal Charter of the Royal British Legion provides that the Rules (the bye-laws)
can be amended by special resolution of the Annual Conference which has been approved by a special
resolution of the trustees, and art 18 provides that the Governing Regulations (the regulations) can be
amended by special resolution of the trustees. The validity of amendments to the bye-laws of a Royal
Charter charity was considered by the Court of Appeal in Knowles v Zoological Society of London [1959] 1
WLR 823. The case concerned the meaning of the words “majority of fellows entitled to vote” on an
amendment to the bye-laws of the Zoological Society of London, rather than whether any such amendment
required the approval of the Privy Council. However, there was nothing in the Society’s Royal Charter, or in
any of the judgments of the members of the Court of Appeal, to suggest that amendments to the bye-laws of
the Society had to be approved by the Privy Council. By contrast, the judgment of Lord Evershed MR is
clear that amendments to the Society’s Charter would be “subject to the approval of His Majesty in Council
of the amendment”: [1959] 1 WLR 823, 826. The Master of the Rolls expressed no such qualification in
respect of the bye-laws.
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(3) Amending regulations

5.22

The power to make and amend regulations is generally set out in the charity’s Royal
Charter or bye-laws. Privy Council approval is not normally required.?%°

CRITICISMS OF THE CURRENT LAW

5.23

We summarised the criticisms of the current procedures for amendment in the
Consultation Paper,?®* which were generally borne out by consultation. Criticisms by
consultees fell into four broad, and overlapping, categories.

(1) Unnecessary complexity, delay and costs

Royal Charter charities

5.24

5.25

Consultees said the process for amendment was complex and that there was a lack of
transparency (on which see paragraph 5.34 below), which added to the costs of
constitutional change since it occupies staff time and, very often, charities feel that they
have to engage external lawyers to navigate the procedure. Those costs are increased
further by the length of the process. In the Consultation Paper, we said that:

(1) the express power procedure could take as little as six to eight weeks since the
PCO aims to respond to enquiries and requests within 15 working days, but in
some cases the reality is that the process can take up to one year, given the need
to discuss and negotiate amendments with the various parties, many of which
have infrequent meetings;?2

(2) the supplemental Charter procedure would normally take up to a year, but it can
take up to two years; and

(3) whilst the amendment of bye-laws can be a quicker process, it can nonetheless
take a long time since the consent of the Privy Council is still usually required.

Keith Lawrey (an adviser) said that delays were not caused by the PCO, which is
‘remarkably efficient in seeking comments from its advisers”, but by the delayed
responses from the advisers themselves. He said that consultation with these advisers
was important, and simply changing the organisation that requests their advice will not
solve any problems. The PCO queried whether the perceived problems warranted
statutory intervention since it deals with relatively few Charter amendments and
supplemental Charters. It disagreed that there were delays in the process: “the only
process ‘delays’ that we are aware of are as a result of a chartered charity proposing
amendments that are perhaps inappropriate or unacceptable ... not as a consequence

250 see for example art 18 of the Royal Charter of the British Red Cross Society; para 65 of the bye-laws of the
NSPCC; and para 43 of the bye-laws of the RNIB.

251 Consultation Paper, paras 4.7 to 4.21.

252 For example, the Privy Council meets nine times each year. Trustees may meet more frequently than this,
but when an amendment requires a resolution of the charity’s members, the resolution may have to await
the charity’s annual general meeting (or an extraordinary general meeting).
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5.26

5.27

of the approval process”.?>® Some other consultees were content with the process. For
example:

(1)

(2)

the Society for Radiological Protection said “the time and expense is not
particularly excessive but it does take a long time in order to be thorough”; and

Imperial College London said its experience had been “positive” and the PCO
had provided “helpful guidance and support”.

But there is undeniably dissatisfaction with the process amongst some Royal Charter
charities. For example:

(1)

(2)

3)

(4)

(5)

(6)

(7)

Cancer Research UK said that the process to amend the Charter and bye-laws
of one of its predecessor charities, Imperial Cancer Research Fund, in order to
simplify complex administrative provisions, was convoluted and time-consuming;

the Independent Schools Council reported that its member schools had found
constitutional change to be “disproportionately complicated, time-consuming and
expensive”;

the Royal Statistical Society has made recent minor changes and reported that it
“took substantial staff time to engage with the Privy Council, including a six week
wait for comments and then a response time after our Special General Meeting.
Waiting on the Privy Council makes it difficult to predict when changes will take
effect to allow for comprehensive planning”;

University College London said “the process is lengthy and challenging”, and that
this had been “a deterrent to bringing forward re-organisational changes”;

Francesca Quint, a barrister, said “constitutional change for charities of these
kinds is often put off because it is perceived as expensive, long-winded and
complex or because non-specialist solicitors simply don't know how best to
advise”;

Anthony Collins Solicitors LLP said that amendments for Royal Charter charities
“are significantly more time-consuming and costly than for other charities, often
disproportionately so”; and

Veale Wasbrough Vizards LLP described the supplemental Charter process as
cumbersome, lengthy and costly.

The requirement for Royal Charter charities to pay to print supplemental Charters on
vellum was also criticised by some consultees. It was seen as an inappropriate use of

253 The Institute of Directors said “The role played by the Privy Council seems to be largely misunderstood and
a significant amount of folklore seems to have developed around their role and the perception has
developed that they are blockers and stallers of progress when changing Charters and By-laws. We do not
have evidence of this.”
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charitable funds; one consultee described it as “an affectation and an unnecessary
expense”.?>

Statutory charities

5.28

5.29

5.30

The section 73 procedure for statutory charities is complex and can take several years.
The National Trust said the time taken to draft its section 73 scheme was proportionate
and a helpful process, but that the Parliamentary process was “difficult to navigate and
required us to instruct specialist parliamentary agents at a relatively high cost”.

Based on its recent experience, the National Churches Trust said the section 73
process was complex, expensive and time-consuming, taking 10 years to complete; “it
is completely unreasonable to expect charities to incur this amount of staff time and
mounting legal fees over a considerable period of years, when such resources could
instead be put to the primary task of delivering the charity’s objects”. It therefore “fully
[concurred] with the expressions of frustration and complaint about the section 73
procedure”.

The RSPCA'’s statutory governing documents have been the source of uncertainty and
the subject of two High Court rulings. The RSPCA concluded: “Whilst such issues may
be of great interest to lawyers, it makes the business of updating the charity’s
constitution very complicated and costly which benefits neither the charity nor the wider
public.”

(2) Disproportionality

531

5.32

Consultees’ criticism of the complexity, delay and expense of the process was often
based on the view that it was disproportionate for the Privy Council or Parliament to be
involved in all amendments. As we said in the Consultation Paper in relation to Royal
Charter charities, “the principal concern, it seems to us, is not with the level of service
provided by the PCO, but rather as to whether the extent of their involvement is
necessary, or could be limited to situations where their expertise and regulatory function
would be more valuable”.?®

Consultees offered mixed views about the service provided by the PCO, but were
generally positive.?>® But even those who acknowledged the expertise and assistance
provided by the PCO often maintained that the procedure was complicated, lengthy and
bureaucratic. For both statutory and Royal Charter charities, the level of oversight is not
tailored to the importance of the proposed amendment. One consultee said that PCO
consultation with other public bodies takes time and was disproportionate when minor
amendments are involved, particularly where the amendments simply “reflect good
practice in other organisations”.?’

254 Bates Wells Braithwaite. The cost of printing on vellum was also criticised by Veale Wasbrough Vizards LLP
and Cancer Research UK.

255 Consultation Paper, para 4.18.

256 Some said that decision-making could be slow and inconsistent, and that the process sometimes became
political. Others said that the PCO were contactable, responsive and helpful.

257 Institute of Chartered Secretaries and Administrators.
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5.33

Some consultees commented that there was something special about being a Royal
Charter charity: there is respect for “the prestige and status of being a Royal Charter
body and the cachet it brings”.?°® The PCO'’s view is that, by accepting a Royal Charter
and that special status, charities are agreeing to accept an additional level of
governmental regulation:

New grants of Royal Charters are these days reserved for eminent professional
bodies or charities which have a solid record of achievement and are financially
sound. ... Both in the case of charities and professional bodies, incorporation by
Charter should be in the public interest. This last consideration is important, since
once incorporated by Royal Charter a body surrenders significant aspects of the
control of its internal affairs to the Privy Council. Amendments to Charters can be
made only with the agreement of The Queen in Council, and amendments to the
body’s by-laws require the approval of the Council (though not normally of Her
Majesty). This effectively means a significant degree of Government regulation of the
affairs of the body, and the Privy Council will therefore wish to be satisfied that such
regulation accords with public policy.°

(3) Lack of transparency in the amendment process

5.34

5.35

5.36

There was a perception amongst consultees that the amendment process is shrouded
in mystery. Bircham Dyson Bell LLP said that the amendment process for Royal Charter
charities can be “frustrating, opaque and applied inconsistently”, that it can become
political and that it was unclear how the Privy Council assesses the views of its advisers.
The CLA reported the experience of those involved in the amendment of the British
Council’'s Charter in 2010 and 2011. Following consideration of the proposed changes
both internally and with external advisers, a formal request for approval of the
amendments was made to the PCO. Those involved “felt that the process of PCO
approval was very opaque and hard for non-legal (or even legal but non-specialist)
colleagues to understand. ... In general it was felt that the process could certainly be
clearer and more transparent...” 25

The Institute of Chartered Secretaries and Administrators thought it would be helpful for
the PCO to establish and publish “service level standards” which would “enable charities
to better understand the timeframe for all types of dealings with the PCO”.

Similar criticisms were made of the process for statutory charities. Bircham Dyson Bell
LLP said that the process can be drawn-out and can seem opaque, and that it
discourages charities from making amendments.

258 Institute of Chartered Secretaries and Administrators.

259 Privy Council, Chartered bodies, see n 248.

260 The PCO point out that the process of amendment for the British Council, as a state-sponsored non-
departmental public body, is likely to be different from other charities.
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(4) Inconsistencies

5.37 In the Consultation Paper, we said that there were two inconsistencies in the
amendment regimes.

(1) The ease by which statutory charities can make an amendment might turn, by
chance, on whether a section 73 scheme is already in operation in relation to the
provision to be amended, since such a scheme can be amended without
Parliamentary oversight.

(2) Royal Charter charities can amend more easily if they have an express power of
amendment, but face a longer, more complicated and more expensive process if
they do not. And the ease of making an amendment will depend on whether the
provision is contained in the Royal Charter, the bye-laws or the regulations, yet
the same issue may be addressed in one charity’s Charter, another’s bye-laws
and another’s regulations.?61

Conclusion
5.38 Whilst some consultees saw no difficulties with the process for constitutional change,

most voiced some or all of the criticisms set out above. The consequence is that
charities decide not to make amendments that ought to be made owing to “the daunting
process of effecting change”;?%? they are left with out-of-date governing documents and
must find ways to work around the problem. The current position is unsatisfactory.

OUR PROVISIONAL PROPOSALS

5.39

5.40

541

We suggested three principal options for reform in the Consultation Paper. The first was
self-standing. We presented the second and third as alternatives, though asked whether
they might work together.

First, we noted that a Royal Charter charity whose Charter does not contain an express
power of amendment will usually amend the Charter by using the supplemental Charter
procedure, which takes longer and is more expensive. We noted that Royal Charters
granted since the 1950s generally contain express amendment clauses. We
provisionally proposed that any Royal Charter or bye-laws that do not contain an
express amendment clause should be deemed to include a power for any provision to
be amended, subject to any amendment being approved by the Privy Council.?%3

Second, we noted that when the PCO is approached by a Royal Charter charity seeking
to amend its Charter or bye-laws, the PCO will often encourage the char