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      10th May 2017
Dear Sir,

GDPR DEROGATIONS CONSULTATION
I am writing on behalf of the RGA in response to the above consultation exercise.  By way of introduction the RGA is the main trade association for the online gambling industry.  Further background and a full list of our members can be found at www.rga.eu.com.

Our main interests in relation to the consultation primarily concern Themes 6, 7 and 12.  As the two are so closely linked for our purposes we would like to provide a single case to justify derogations under both.

The best way we can do that is to begin with the potential harms that we are trying to address.  In other words if the final derogations are insufficient, what damage will it make to particular public interest objectives.
These fall under two particular headings:

(i) The need to share relevant information with sporting bodies in order to protect the integrity of their sports and/or combat crime. Schedule 6, part 3 of the Gambling Act 2005 sets out a range of sporting bodies that licensed betting operators are required to share relevant information with.  We would welcome confirmation that the implementation of GDPR will not (a) prevent our members continuing to do that; and (b) subject to the appropriate safeguards sharing comparable information with other sporting authorities who are not on that list.  In a similar vein (see below for more details) it is also important that there is the ability to share comparable information with a range of other sporting authorities on an international basis.
(ii) Processing and sharing very limited personal data in order to protect consumers from gambling-related harm.  This is relevant to Special Categories of Personal Data (Theme 7) and there may be a range of situations both now and in the future where it would be in the public interest for the industry to continue to be able to use personal data in order to meet regulatory requirements and/or to assist customers in the management of their gambling behaviours.   
For example, we are reliant on information provided by consumers and which will be shared with gambling operators in order to produce an efficient and effective National Online Self Exclusion system.  Such a system is scheduled to go live at the end of 2017 and participation in it will be a Gambling Commission licensing requirement.  We will be engaging directly with the ICO on the detailed proposals.

Consequently, we would again welcome confirmation that the proposed derogations are sufficient for that scheme to function properly. 
Returning specifically to the issue of sharing data in order to safeguard the integrity of sports, we have referenced above Schedule 6, part 3 of the Gambling Act 2005, but due to the relatively static nature of a statutory instrument, this list does not contain all reputable international Sports Governing Bodies (SGB) particularly those located outside of the EU. A large number of international sports bodies are based outside of the EU (for example FIFA and the International Cricket Council) and it is important that betting operators, in the right circumstances with the right safeguards in place, are able to share information with such bodies.

 

As such, the transfer of data, which may include personal data, to SGBs in third countries as part of measures by operators to detect and report integrity and corruption issues in sport may be severely impacted by restrictions on such transfers post GDPR transposition.  The UK has played a leading role globally in combating corruption in sport will no doubt wish to continue its efforts in this area. It would be very damaging if the derogations are not broad enough to enable that aim to be pursued fully. 
Articles 44 to 47 provide several hurdles that could put that objective at risk and so we hope you will appreciate why we are anxious for any assurances that the derogations will be sufficient in this regard.   It is arguable that such activities are considered in the public interest and if this the case Article 49 requires “The public interest referred to in point (d) of the first subparagraph of paragraph 1 shall be recognised in Union law or in the law of the Member State to which the controller is subject.”  We hope that if nothing else this would provide a basis to provide the comfort we are seeking.
 

Closely connected with this is Theme 12, specifically Article 6 and the Lawfulness of Processing.

 

In the context of the processing of personal data for sports integrity purposes in circumstances where the operator cannot rely on Article 6.1 (c) because an SGB is not listed on Schedule 6, part 3 of the Gambling Act 2005 [i.e. a legal obligation] it would not be possible to obtain and maintain consent from data subjects so there is a related concern that processing for sports integrity purposes in relation to non-Schedule 6 bodies, may be negatively impacted post GDPR transposition.  As above, we would again suggest that it is in the public interest for operators to be able to continue as they currently do when handling these types of cases.

 

Overall, we welcome the planned derogations and fully appreciate the raft of additional requirements that will be introduced as a result of the GDPR’s implementation, but we are anxious to ensure that there are no unintended consequences, particularly in the two key areas of safeguarding the integrity of sports and minimising the harmful effects of gambling.
We believe and expect that the derogations in Themes 6, 7 and 12 will be sufficient to enable us to continue to operate in the same way, but it is not something we can afford to take for granted so we wanted to highlight them here and seek conformation that neither will be put at risk.

We do understand that in the scheme of things these might appear to be minor issues but in terms of protecting sports and consumers we believe they are hugely important,

Yours sincerely,


