Theme 5: Archiving and Research

Article 89:
Article 89 Safeguards and derogations relating to processing for archiving purposes in the public interest, scientific or historical research purposes or statistical purposes 
Overall comment: Article 89 S1 
Archives hold a vast amount of personal information including diaries, correspondence, log books, registers and organisational records, and much of this will be covered by the GDPR definition of personal data.
Archives in the UK are held by a wide variety of institutions, from public archives such as the National Archives, local authority archives and other public body archives (including national museums) to private archives such as business, organisational, family and charity archives, which may not have the legal obligation cited in Recital 158.  There does, therefore, need to be a clear definition of the term ‘archiving in the public interest’ which covers all types of archives, public and private; otherwise complying with GDPR in full without the derogations, including the exemption from Article 17 and the condition for processing special categories in Article 9,  will be virtually impossible for archival collections.  
Derogations: Article 89 Ss 2 and 3
We believe that the derogations under these sections (relating to Articles 15, 16, 18, 19, 20 and 21) should be enacted:
· [bookmark: _GoBack]Material accessioned into archives is collected as a permanent record of historical events and those involved in them.  This includes court records, official registers and files as well as oral histories, diaries and memoirs, photographs and film footage containing a great deal of personal information, reflection, opinions and views.  These records may not reflect opinions and views from later time periods or may be particularly contentious or upsetting for those mentioned.  However, to allow their alteration or closure to reflect opposing views would adversely affect their historical value by limiting or removing their evidential value. Later amendment or rectification would cause irreparable damage and bias to the historic record, and create a dangerous precedent.  
· For the operational records of public and other bodies, the alteration of archived material would fundamentally undermine their legal admissibility and evidential value and the evidence they contain of the organisation and functions of the body that produced them, and the information they contain on persons, corporate bodies, things, problems, conditions, and the like, with which the body dealt. 
· Given the size of many archival holdings, allowing the rights under Articles 15, 16, 18, 19, 20 and 21 would place an unreasonable burden on the organisations caring for them, which would severely impair their operation.  Preservation and access projects, such as the digitisation of older, hard copy, material would be affected as this would bring them under the scope of the act.
· Protection for the privacy of those mentioned in material identified for permanent preservation in archives is managed in other ways, which meet the requirements in Article 89(1).  Archival material containing personal data is usually closed, in some cases (for example the Census) for up to 100 years, so that the privacy of individuals is protected, while the information within the record remains intact.  In particularly contentious cases, archives may allow for catalogue entries (rather than the records themselves) to be amended, or for individuals to deposit their own material which puts their side of the story.  
· Arrangements for archives under the current Act relating to subject access, rectification and the Section 33 exemption for research, history and statistics, work well and the use of the derogations would help to preserve the status quo.
Theme 12: Processing of data
Article 6: Lawfulness of processing
· There does not appear to be a condition in Article 6 that allows for the preservation of material in archives.  
· Article 6 does not allow the use of condition (f)  legitimate interests to justify ‘processing carried out by public authorities in the performance of their tasks’
Museums and galleries, in addition to their public function of collecting, preserving and making available historic material to the public, are also required to carry out a number of ‘non official’ tasks in order to support their activities, particularly as public money accounts for a decreasing proportion of revenue.  Such tasks would include:
· Marketing
· Fundraising (including prospect research)
· Audience research
· Commercial activities, including on site retail and mail order
· Security, including use of CCTV and release to the police when requested
While some aspects of these tasks would be covered by other conditions, such as consent, it is not clear whether the others would be covered by the public interest condition at 1(e), and to deny public authorities engaged in these activities the use of the legitimate interests condition would seriously impair these, and other, activities.
· A clearer definition of conditions (e) and (f) are therefore required for public authorities.  
