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This open recruitment process and parliamentary oversight
with the final appointment made by the Crown, appears to
satisfy the criteria in Article 53(1).

The independence of the Information Commissioner for data
protection may further be measured by the resources it has
to undertake this role. Currently the Information
Commissioner receives 100% of the income from
notification fees. As the notification requirement ceases to
apply under GDPR, the Digital Economy Bill now includes
provision, subject to regulations, for introducing a new
funding regime but it is notable that the income generated
will be collected by the Information Commissioner and paid
into the Consolidated Fund which arguably undermines the
independence of this role.

This is perhaps of greater relevance after the UK withdraws
from the EU assuming that once the UK is a “third country”
the Government decides to seek an ‘adequacy’
determination from the EU Commission

Article 54

Rules on the establishment of the supervisory
authority

This Article sets out the qualifications and eligibility
conditions, rules and procedure of appointment,
duration of the term, reappointment eligibility and
conditions governing obligations of members of the
supervisory authority.

None

Article 58

Recital(s)
129

Powers

Articie 56 (1) — (3) provides for the investigative,
corrective and authorisation and advisory powers of the
supervisory authority.

If the Government is minded to propose the supervisory
authority has additional powers it would be helpful to
understand what these powers are and the reason for them.
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Article 90

Recital
164

Obligations of Secrecy

This Article provides for Member State law to place
limitations on the operation of the supervisory
authority’s powers to obtain access/information from
controllers and/or processors in order to safeguard
professional or other equivalent secrecy obligations in
so far as this is necessary to reconcile the right to the
protection of personal data with an obligation of
professional secrecy. .

Under the Data Protection Act 1998, provision is made
for the necessary protection of legally privileged
information in the context of the exercise of enforcement
powers by the Information Commissioner. See by way of
example:

e s5.41(B) (3) & (4), Assessment Notices:
Limitations,
$.43 (6) & (7) Information Notices;
s.44 (7) & (8) Special Information Notices;

Similar safeguards need to be provided for exclusions
from the information disclosure obligations of controllers
and processors to the supervisory authority in the context
of the GDPR.

2. Sanctions

Article 36

Recital
94, 95, 96

Prior consultation

Under Article 35(1) where a type of processing is likely
to result in a high risk to the rights and freedoms of
natural persons, the controller is required before
processing commences to conduct an assessment of
the impact of the envisaged processing operations on
the protection of personal data.

Article 36(1) places an additional duty on the controllers
to consult the supervisory authority prior to processing
where a data protection impact assessment under
Article 35 indicates that the processing would result in a
high risk in the absence of measures taken by the

Notwithstanding Article 36(1), paragraph (5) provides that
Member State (MS) law may require controllers to consulit
with, and obtain prior authorisation from, the supervisory
authority in relation to processing by a controller for the
performance of a task carried out by the controller in the
public interest, including processing in relation to social
protection and public health.

The above processing types will probably relate solely or
predominantly to processing undertaken by public
authorities and public bodies.

It is clear that this type of processing given its sensitivity is
more than likely to engage Article 35(1) in any case and,
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