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48001

48002

48003

Chapter 48 - General rules on income

Introduction

General rules

Meaning of claimant and partner

Claimant means® a person who has claimed ESA. Partner means® where a claimant
1. is a member of a couple, the other member of that couple

2. is a husband or wife by virtue of a polygamous marriage, the other party to
the marriage or any spouse additional to either party to the marriage.
1WRAct 07 s24(1); 2 ESA Regs, reg 2(1)

Couple means'two people who are

1. married to, or civil partners of, each other and are members of the same

household or

2. not married to, or civil partners of, each other but are LTAMC.

Note: Where one or both members of a couple are under the age of 16, they cannot
be a couple. This is because the person under 16 is a child and therefore not a man
or a woman, or not eligible to register as a civil partner.

1 ESA Regs, reg 2(1)

Polygamous marriage means’ any marriage which was entered into under a law
which permits polygamy where
1. one of the parties to it is married to more than one person and

2. the claimant, the other party to the marriage and the additional spouse are
members of the same household
1 ESA Regs, reg 2(1)
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The calculation and treatment of income

48004  This Chapter deals with the calculation and treatment of various types of income

and explains

1.

how to treat the income of the claimant and any partners - see DMG 48008 et

seq

how to decide the period over which an income should be taken into account
- see DMG 48030 et seq

how to calculate the weekly amount of an income - see DMG 48079 et seq

the special rules for modifying the amount taken into account - see DMG
48091 et seq.

48005 Other Chapters deal with other aspects of income, including

1.

2.

which incomes are fully or partly disregarded - see DMG Chapter 51

when to treat capital as income - see DMG Chapter 51 (for income treated as
capital see DMG Chapter 52)

when to treat claimants as possessing income they do not possess (known
as notional income) - see DMG Chapter 51

the treatment of various types of income, including

4.1 earnings of employed earners - see DMG Chapter 49
4.2  earnings from self-employment - see DMG Chapter 50
4.3 income other than earnings - see DMG Chapter 51
4.4 liable relative payments - see DMG Chapter 51

4.5 student's income - see DMG Chapter 51

4.6 how to treat income when calculating part weeks - see DMG Chapter
46

4.7 income in urgent cases - see DMG Chapter 54.

Income - ESA(Cont)

48006 Unlike ESA(IR), the amount of ESA(Cont) that a claimant receives is not affected by
all income. It is affected by

1.

2.

3.

any pension payments® and
any PPF periodic payments® and

any councillor's allowances®
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Period over which income is taken into
account

Calculating the period

48030 To determine the period over which any income other than income from self-

employment is taken into account the DM needs to establish
1. the date of claim
2. the first day of the claimant's benefit week (see DMG 48059)
3. the date on which the income is due to be paid (see DMG 48031 et seq)
4. the date on which the income is treated as paid (see DMG 48048 et seq) and
5.  either!

5.1 the period for which the payment is made or

5.2 the amount of

5.2.a ESA that would be payable without the income and

5.2.b  any disregard the DM would normally allow on the weekly

amount of the income.

See DMG Chapter 49 on earnings disregards and DMG Chapter 51 on other

income with partial disregards.

Note 1: If the income is a payment of earnings when employment ends see DMG
48076 where different kinds of earnings are received for overlapping periods, and
DMG Chapter 49 for the period over which the payment is taken into account.

Note 2: The guidance in DMG 48031 - 48095 does not apply to income from self-
employment.
1 ESA Regs, reg 91(2)
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48048

48049

48050

Date on which income is treated as paid

The date on which a payment of income is treated as paid may not be the same as
the date on which it is due to be paid under DMG 48031 et seq.

Note: There are no longer any special rules that apply to the date on which WTC is
treated as paid.

Income due before the first benefit week of the claim

A payment of income (including WTC) should be treated as paid on the date it was
due, if it was due to be paid before the first benefit week of the claim®. But see DMG
48090 if the payment is UC, ESA, JSA, IS, MA, IB or SDA.

Note: A payment of income may be due before the date of claim and still be within
the first benefit week (see DMG 48059 2.1).
1 ESA Regs, reg 93(1)(a)

Income due in or after the first benefit week of the claim

If a payment (including WTC) was due to be paid in or after the first benefit week of
the claim, it should be treated as paid on' the first day of the benefit week in which it
is

1. due to be paid or

2. practicable to take the payment into account (if this rule is used the DM
should record the reasons for using it).

But see DMG 48090 if the payment is UC, ESA, JSA, IS, MA, IB, or SDA, or DMG
Chapter 46 if the period involved is a part week.

Note: A payment of income may be due before the date of claim and still be within
the first benefit week (see DMG 48059 2.1).
1 ESA Regs, reg 93(1)(b)

Example 1

The claimant is sick and receives ESA(IR) fortnightly in arrears. His benefit week
ending day is Wednesday.

On Friday 16 August he advises DWP that he has received his first payment of
income from an insurance policy (payable when a person is unable to work) on that
day. The payment is made on the day it is due. The DM treats the payment as paid
on Thursday 15 August which is the first day of the benefit week in which it was due
to be paid. The DM takes the income into account in the payment due to be issued
on Wednesday 21 August.
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48051

48054

Example 2

The claimant is sick and receives ESA(IR). Her benefit week ending day is
Thursday. She receives one week’s benefit for the period 15 November to 21
November on 23 November.

On 22 November, she advises the office that her partner received his first payment
of P/T earnings on the evening of 21 November. The payment is made on the day it
is due.

The DM determines that it is not practicable to take the partner’s earnings into
account for the benefit week 15 November to 21 November, because benefit has
already been issued for that week.

The DM treats the earnings as paid on 22 November, which is the first day of the
first benefit week in which it is practicable to take the payment into account.

The practicability rule cannot apply where natification is received in time for the
income to be taken into account in the correct benefit week but it is not actioned
until after the payment of ESA has been made.

48052 - 48053

Treatment of income paid incorrectly to the claimant

A claimant may have income (including benefit income) that is being taken into
account in an income-related benefit award, which is then retrospectively revised.
This can often lead to an overpayment of that income but this does not mean that
arrears of the income-related benefit in payment also arise. In such cases, the
overpaid income is taken into account until the recipient comes under an immediate
obligation to repay it, and only then from the date on which an obligation to repay
arises’. For more information on overpayments, please see DMG Chapter 9.

1R(IS) 5/99 (Leevesv. CAO

Example

Ella has been receiving RP since 1.3.10 and SPC since 4.10.10. HMRC provide an
updated NI record on 1.6.16 which shows that Ella’'s RP award has been incorrectly
calculated from the outset. On 7.6.16, a DM revises Ella’s RP award to a lower
amount with effect from 1.3.10. On 27.6.16 a DM decides that the overpaid RP is a
non-recoverable overpayment. For SPC purposes, the revised RP award is taken
into account from the next payday — 30.6.16, the effect is not retrospective and
there are no arrears of SPC to be offset against the overpaid RP.
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48055

48056

WTC paid incorrectly by HMRC

If a person who has ceased employment confirms when they claim ESA that they
have notified HMRC of the change in their circumstances, DMs should not treat any
payments of WTC paid incorrectly by HMRC as the claimant’s income. However,
any payments of WTC paid to the claimant prior to any notification by the claimant
to HMRC of a change in circumstance should be taken into account as income”.
1R(IS) 5/99 (Leevesv. CAO)

Example 1

Janet finished work on Thursday 5.11.09 and made a claim for ESA on Friday
6.11.09. Her benefit week ending is a Tuesday. Janet told the DM that she had
been receiving WTC but had notified HMRC that her job had now ended.

HMRC did not end the award and continued to pay WTC to Janet.

Janet was entitled to a 4 week WTC run on for the period 6.11.09 to 3.12.09. WTC
was treated as paid on Wednesday 4.11.09 and taken into account by the DM until
BWE 1.12.09.

Although Janet continued to receive WTC for several weeks after the run on period,
the DM decided that the WTC paid incorrectly by HMRC should not be taken into

account as it was not Janet’s income.
Example 2

Joel finished work on 1.6.09 and made a claim for ESA on 19.6.09. He is in receipt
of WTC which the DM takes into account as an income when calculating Joel's
entitlement to ESA(IR).

On 19.10.09 Joel informs HMRC that he finished work in June. HMRC ends Joel’s
award of WTC and calculate an overpayment based on the fact that he had finished
work in June but had continued to receive WTC.

The DM supersedes the award of ESA(IR) and no longer takes the WTC into
account. The date of the relevant change for the purposes of the supersession is
19.10.09 which was the date that Joel informed HMRC of his change of
circumstance. However the DM does not adjust the award of ESA(IR) to take
account of that fact that Joel was overpaid WTC for the period prior to the
notification to HMRC. This is because at that time, WTC was an income in payment

to Joel and there is no disregard for it.

Treatment of arrears of income

If the amount of a regular income increases, or the claimant starts to receive a new

income, the first payment may include arrears. The treatment of the arrears will
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48057

48058

depend on whether they were paid on the date on which they were due to be paid
(see DMG 48031). But see DMG 48090 if the income is UC, ESA, JSA, IS, MA, IB
or SDA.

Arrears paid on due date

Arrears which are paid on the due date should be

1. treated as paid on the first day of the benefit week in which
1.1 they are paid or
1.2 itis practicable to take them into account® and

2. taken into account

2.1 for a period calculated in the normal way (see DMG 48070 et seq)?

and
2.2 from the date on which they are treated as paid.
1 ESA Regs, reg 93(1)(b); 2 reg 91(2)(a) & (b)
Example

The claimant's partner has P/T earnings of £30 weekly due each Thursday. ESA(IR)
is paid in arrears and the claimant's benefit week ends on Tuesday.

The P/T earnings are increased to £40 weekly from 5 July, but the agreement says
that the increase is not payable until 1 August, when payment is made at the new

rate with three weeks arrears, a total of £70.
The DM treats the payment as made on 31 July.

The new rate of £40 is taken into account in the benefit week beginning 31 July, and
the £30 arrears are taken into account for the period 31 July to 20 August.

The total amount of earnings taken into account in the benefit weeks beginning 31
July, 7 August and 14 August is £50 (£40 plus £10 arrears).

From benefit week beginning 21 August, the new weekly rate of £40 is taken into

account.

Arrears paid after the due date

Arrears paid after the due date should be treated as paid
1. on the first day of the benefit week in which they were due or

2. on the due date if they were due before the first benefit week of the claim®.

The DM should calculate any overpayment and refer the case to the Secretary of
State to consider recovery?.
1 ESA Regs, reg 93(1); 2 SSAAct 92,574
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48059

Example

The claimant normally receives an occupational pension monthly in arrears on the
last day of each month. The pension increases from 1 April each year, first payment

at the higher rate being due on 30 April.

Due to administrative problems, the increase is not paid until 30 June, when the
claimant receives the new amount for the month of June and arrears for April and

May.

The DM determines that the arrears for April and May were due to be paid on 30
April and 31 May, and treats them as paid on the first day of the benefit week in

which each was due to be paid.
Meaning of benefit week

In ESA a benefit week®
1. is a period of seven days ending with a day which the DM directs and

2. when calculating the amount of income to take into account, is also a period

of seven days ending on

2.1 the day before the first day of the first benefit week following the date

of claim or

2.2 the last day on which ESA is paid if it is in payment for less than a
week.
1 ESA Regs, reg 2(1)

48060 - 48069
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49082

49083

49084

1.5 the Common Council of the City of London or
1.6 the Council of the Isles of Scilly

2. in Scotland, a member of a council for a local government area’.

1 ESA Regs, reg 2(1); 2 Local Government etc (Scotland) Act 1994, s 2

Note: For the treatment of allowances and expenses for councillors and ESA(Cont)
see DMG Chapter 44.

Councillors are elected office holders and are employed earners®. The official duties
and responsibilities of a councillor will vary from LA to LA. Each LA must draw up a
scheme? for payment of allowances to councillors. This will give information on the
official duties of its councillors and the allowances paid for those duties. The official
duties may include attendance at

1. a meeting of the authority and

2. a sub-committee of the authority and

3. a meeting for any other body to which the authority makes appointments and
4. other meetings authorized by the authority.

1 R(IS) 6/92; 2 Local Authorities (Members' Allowances) (England) Regulations 2003, reg 4 & Local Authorities
(Allowances for Members) (Wales) Regulations 2007, reg 5

The allowances paid for official duties may include

1. basic allowance

2. special responsibilities allowance

3. childcare and dependent carers' allowance
4. travel and subsistence allowances.

Expenses incurred in the performance of the councillor's duties may be deducted
from the allowances that are paid (see DMG 49091 et seq).

Basic allowance and special responsibilities allowance

The basic allowance is paid at a flat rate and can be paid in a lump sum or by
instalments. The basic allowance is earnings and is payable to all councillors

1. for the time they devote to their work and

2. to cover costs for which no other payment is made, for example, the use of a
councillor's home and telephone. The amount actually used for expenses will
vary in each case.

Councillors with significant extra responsibilities, for example the leader of a council,
can receive an additional special responsibilities allowance. The amount, and how it
is paid, is decided by the LA, but it will usually be paid quarterly. It should be treated

as earnings.

49085 - 49088
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49090

49091

49092

Scotland

In Scotland there are four grades of LA councillors®. The level of remuneration paid
to a councillor depends on their grade and the banding of the LA. In addition
councillors are entitled to mileage allowance for travel®. There is no entitlement to
any other allowance but councillors are entitled to reimbursement of certain
expenses subject to a maximum rate®. The Civic Head of the Council may be
entitled to reimbursement of additional receipted expenditure®. Certain elements of
the councillors’ remuneration and expenses are taxable and subject to NI
contributions as an employed earner.

1 Local Governance (Scotland) Act 2004 (Remuneration) Regulations 2007, reg 4;
2 Local Government (Allowances and Expenses) (Scotland) Regulations 2007, reg 5; 3 reg 4; 4 reg 3

Childcare and dependent carers’ allowance

LAs may pay a childcare and dependent carers' allowance to those councillors who
incur expenditure for the care of their children or dependent relatives whilst
undertaking various duties as a councillor. It should be treated as earnings™.

1 ESA Regs, reg 95(1)(f)

Expenses

The DM should disregard any reimbursement to the councillor by the LA, for
expenses that were wholly, exclusively and necessarily incurred in the performance
of the councillor's duties, for example travel and subsistence allowances?. If the LA
cannot say how much of any payment is for expenses, ask the councillor for details.
Evidence from the councillor should normally be accepted. If the councillor has an
income tax assessment, take this into account.

1 ESA Regs, reg 95(2)(c); 2 R(IS) 6/92

After expenses in DMG 49091 have been disregarded, the DM should deduct any
expenses that are wholly, exclusively and necessarily incurred in the performance of
the councillor’s duties that are not reimbursed to them by the LA (see DMG 49036).
The councillor must justify the amount of each expense, and the amount of expense
incurred should be no more than necessary to satisfy the minimum acceptable
standard from someone in the councillor’s position.

Example

Sophie attends three school summer fairs, in her capacity as a LA councillor. At
each one she donates a small gift for a raffle. She provides evidence of her
allowance for the month of July, and claims the amount she spent on the gifts as an
expense. The DM decides that such an expense is no more than the necessary
minimum from a person in the claimant’s position, and decides that the expense
was wholly, exclusively and necessarily incurred in the performance of her duties as

a councillor.
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49194

49195

49196

Notional earnings

Notional earnings - general

Notional earnings are earnings that a person does not actually have, but is treated
as having. For

1. claimants in receipt of ESA(IR), notional earnings of
1.1 the claimant or
1.2 any partner

are taken into account as if they were actual earnings® (but see DMG 49145

et seq where that notional income is PWK)
2. claimants in receipt of ESA(Cont), notional earnings are
2.1 not deducted from the amount of ESA(Cont) payable but

do count when determining whether the claimant has breached either of the
PWK limits®.
1 ESA Regs, reg 109(2); 2 reg 88

The DM should treat the claimant or partner as having notional earnings where!
1. they perform a service for another person and
2. that person

2.1 makes no payment of earnings or

2.2 pays less than the rate paid for a comparable employment in the area.

The rate for comparable employment in the area is a question of fact and must be
based on evidence. It should not be assumed to be the NMW. If the notional income
rules are satisfied the DM must take into account at least the NMW rate relevant to

the claimant, unless one of the situations in DMG 49197 applies.

Note: If it is the claimant who is working then the DM will need to consider the
guidance in DMG Chapter 42 with regard to LCW.
1 ESA Regs, reg 108(3)

The NMW provides that in most cases workers will be paid at least a standard
hourly rate, dependent on their age and whether they are receiving accredited

training.

Not all the money paid to a worker counts for the purposes of the NMW. Also the
hours for which NMW should be paid depends on the type of work the worker is
doing.
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49197

49198

49199

49200

Note: If DMs are unable to decide whether the NMW applies or to calculate the
NMW for a particular claimant further guidance should be sought from DMA
(Leeds).

The DM should not take notional earnings into account where the claimant or the

claimant's partner

1. satisfies the DM that the means of the person for whom the service is
performed, are not enough to pay, or to pay more for the service® or

2. is engaged by a charitable or voluntary organization or is a volunteer and the
DM is satisfied that it is reasonable for the services to be provided free of
charge” or

3. provides a service under an employment or training programme if

3.1 no training allowance is payable to the claimant or the claimant's
partner for the programme or

3.2 where such an allowance is payable it is for the sole purpose of
reimbursement of travelling or meal expenses to the person

participating in the programme3
4. is engaged in work experience in
4.1 the NDLPs or

4.2 ascheme approved by the Secretary of State as supporting the
objectives of the NDLPs".
1 ESA Regs, reg 108(3); 2 reg 108(4)(a); 3 reg 108(4)(b); 4 reg 108(4)(c)

The DM should not take notional earnings into account where the claimant is
participating in a work placement approved by the Secretary of State (or a person
providing services to the Secretary of State) before the placement commences® and
for which the claimant receives no payment.

1 ESA Regs, reg 108(4)(d) & ()

In DMG 49198 “work placement” means* work which
1. is practical work experience and
2. is not performed in expectation of payment.
1 ESA Regs, reg 108(4)(e)

Remunerative work

Where a service is being performed, consider whether the remunerative work
exclusion applies for ESA(IR).
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49201

49202

49206

49207

49208

Meaning of voluntary organization

Voluntary organization means® a body that is not a
1. public authority or

2. LA.

whose activities are not carried out for profit.
1 ESA Regs, reg 2(1)

Meaning of “person”

The meaning of “person” as used in DMG 49194 1. and 2. includes®

1. a limited company
2. a corporate body
3. an individual.

1 R(SB) 13/86

49203 - 49205
Performance of a service

A service performed for another person benefits that person. That benefit may be in
not having to employ someone else to do the work. It might also be in getting extra
work done at little, or no, cost.

A service may be performed even where there is a close family relationship®, for
example mother and son. In such cases there may be no formal arrangement. The
person for whom the service is performed is referred to as the employer in DMG
49252.

1 R(SB) 3/92

Details of the service performed

There may be a low rate of payment, or no payment at all being made for the
service. If so, compare it with other employment by finding out

1. who is benefiting from the service

2. why it is being provided

3. when it is being provided (for example, during the day, night, or both)
4. where it is provided

5. who suggested that it be provided

6. what duties are involved

7. how many hours each day, or week, are spent on those duties.
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49209

49210

49211

49212

When earnings are not to be treated as paid

Do not treat the claimant as having earnings where
1. the claimant

1.1  works for a charitable or voluntary organization, for example Attend
(formerly the League of Hospital Friends) or

1.2 is avolunteer and

2. it is reasonable for the service to be provided free of charge.
Meaning of volunteer

Volunteers' in this context are people who often have no connection to any

charitable or voluntary organization. They perform, of their own free will, a service

for another person. They do so without any legal obligation and expect no payment.
1R(IS) 12/92

A person may hope or expect to be paid for their services at a later date. If payment
is to be made for work currently being done, the person is not a volunteer. If

payment is to be for work done at a future date, the person may still be a volunteer.
Example

Sinead starts unpaid work for the Church of England Children’s Society in January.
On 1st March she becomes a paid employee for the society as a permanent F/T
fundraiser. The voluntary work she did in January and February was not done in
expectation of payment. During that time she was a volunteer.

Time exchange schemes

Participation in a time-exchange scheme is not voluntary work, but as the nature of
the scheme is not to make any payment in cash, it is treated in the same way as
voluntary work as far as the effect on ESA(IR) is concerned. The hours worked by
the claimant/partner are “banked” with the scheme and can be exchanged for the
same amount of time from another member who will provide their skills to the
claimant. Exceptionally where expenses are reimbursed they should be treated as
other income (see DMG Chapter 51).
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49637

49638

49639

49640

49641

49646

Fixed term employees on a determinate fixed term contract have the end date of
their contract notified to them at the start of their contract, and those on project work
have the same right to legislative notice as other employees.

Contractual entitlement

The period of notice due under a contract is usually stated in the contract. But that
period may be extended by agreement between the employer and employee, for
example by a redundancy agreement. The period of notice agreed then becomes

the period due under the contract.

If there is evidence that this may have happened, for example, if the employer pays
more PILON than was due under the written contract, ask to see a copy of the
agreement. If there is no written agreement, ask to see any other evidence of the
change.

Contractual entitlement is affected if the agreement gives the employee a legal right
to a longer period. In such a case, the employee is contractually entitled to the
longer period. If the agreement simply provides for more compensation than would
otherwise be due, contractual entitlement is not affected.

The period of notice due may not be stated in writing. If so, ask the employer and
employee whether it was agreed verbally. If it was and they agree on the period

due, that period will be the period due by contract.

There may be no written or verbal contract. Under common law a reasonable period
of notice is an implied term of a contract of employment*. The DM should consider
what is reasonable taking account of all the circumstances and the custom in the
type of employment.

1 R(U) 37/53; R(U) 4/56; R(U) 10/58; R(U) 10/64; R(U) 5/74

49642 - 49645

The DM should note that

1. employees may be paid PILON at the same rate as their earnings. The period

might then be considered to be the period implied under their contracts

2. the higher an employee’s rate of pay and status, the longer the period of
notice should be

3. an employee’s length of service and status can be compared with other

employees whose contractual entitlement is known.
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49648

49649

Example

Ross has been continuously employed for 15Y% years by Arnolds Ltd up to him
being made redundant. Under his contract of employment he is entitled to two
weeks notice. He did not work any period of notice on being made redundant or
receive PILON.

The DM determines that the specified period is twelve weeks because

1. by statute Ross was entitled to twelve weeks notice as he had been
continuously employed by Arnolds Ltd for 15% years and this is longer than
the period of notice he was due to under his contract of employment

2. Ross has not worked any period of notice or received PILON.

Note: The DM now has to consider the period using the set formula to determine if
the specified period is shorter than the period using the set formula.

Payments for period before employment ended

Pay may have accrued in the period before the employment ended, for example
final earnings or wages held in hand. How it affects a claim for ESA(IR) depends on

whether the work that has ended was remunerative or P/T.

Remunerative work

[See Memo DMG 11/16]

If the work was remunerative, earnings due for the period of that employment
should normally be disregarded®. This includes any payments held in hand by the
employer when the employment ends. It does not include any

1. retainers’ including
1.1 statutory guarantee payments and

1.2 payments made where the claimant has been suspended on medical

or maternity grounds or

2. awards made under employment protection or trade union law (including “out
of court” settlements).

These payments should not be disregarded.
1 ESA Regs, Sch 7, para 1(1)(a); 2Sch 7, para 1 & 2

Partner’s earnings on retirement

Any earnings paid or due to be paid to the claimant’s partner should be disregarded

where!

1. the partner was engaged in remunerative work as an employed earner (or
would have been if the employment had been in GB) and
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49651

49652

49653

49654

2. the partner is entitled to RP or SP on retirement and

3. the earnings were paid or due to be paid because of the partners retirement
and

4. the only reason the partner is not entitled to
4.1 RP is that the contribution conditions are not satisfied (RP) or

4.2. SPis that they do not have the minimum number of qualifying years.
1 ESA Regs, Sch 7, para 3, 3A

Part-time work

The work that ends may have been P/T. If it ended on or after the date of

entitlement take any earnings into account in the normal way.

If it ended before the date of entitlement disregard all earnings with the exception of
retainers'. Retainers should be taken into account in the normal way (see DMG
49648).

1 ESA Regs, Sch 7, para 2(1)

The employment will not have ended where
1. the contract of employment is still current or

2. the contract of employment comes to an end before the beginning of a period
of absence and it is expected that the claimant or partner will resume
employment after the period of absence because

2.1 thereis some express arrangement that employment will resume or

2.2 itis reasonable to assume that a long standing practice of re-
employment will continue.

Note: For further guidance on whether employment has terminated, see DMG
49527 - 49598.

Statutory redundancy payments

Employees may receive statutory redundancy payments on termination of their
employment. Such payments should be taken into account as capital.

Some employees may not receive statutory redundancy payments that they are
entitled to. Redundancy type payments, for example severance payments may be
paid instead. In these circumstances only an amount of such a payment up to the
level of the employee's actual entitlement to a statutory redundancy payment is
treated as capital.

49655 - 49999
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Appendix 2

[See Memo DMG 10/16]

Maximum weekly amount

Payable under section 227 of the Employment Rights Act 1996.

£
From 1.2.07 310
From 1.2.08 330
From 1.2.09 350
From 1.10.09 380
From 1.2.11 400
From 1.2.12 430
From 1.2.13 450
From 6.4.14 464
From 6.4.15 475
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Appendix 3

[See Memo DMG 10/16]

Statutory guarantee payments

Amount payable to employees under section 31 of the Employment Rights Act

1996.

From 1.2.07

From 1.2.08

From 1.2.09

From 1.2.10

From 1.2.11

From 1.2.12

From 1.2.13

From 6.4.14

From 6.4.15

£

19.60 per day
20.40 per day
21.50 per day
21.20 per day
22.20 per day
23.50 per day
24.20 per day
25.00 per day

26.00 per day
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Calculating average hours

58 If the person is engaged in work where the hours fluctuate, calculate the average

weekly hours™.

11S (Gen) Regs, reg 5(2)

Identifying a recognizable cycle

59 See if there is any pattern of work over a period of time. This is known as a

recognizable cycle. A recognizable cycle is a recurring round of events where the

end of a cycle marks the beginning of the next cycle’.

1 NS v SSWP (IS) [2015] UKUT 0423 (AAC)

Example 1

week 1 X hours
week 2 Y hours
week 3 X hours
week 4 X hours
week 5 Y hours
week 6 X hours

There is a recognizable cycle of three weeks (weeks 1 to 3 repeated in weeks 4 to 6).

Example 2

month 1 A hours
month 2 B hours
month 3 A hours
month 4 B hours

There is a recognizable cycle of two months.

Example 3

week 1 X hours
week 2 X hours
week 3 Y hours
week 4 W hours
week 5 V hours

There is no recognizable cycle.

Note: A cycle may include weeks in which no work is done®

11S (Gen) Regs, reg 5(2)(b)(i)

Vol 9 Amendment 22 June 2016



60

61

62

Permanent or indefinite contract

A recognizable cycle of work can exist at the outset of employment. This would
happen where a person has a permanent or indefinite contract that expressly
provides for a cycle. The contract may expressly provide for periods of work and
periods of no work, for example, school holidays for school ancillary workers are

usually periods of no work.
Example

Julia works as a school clerk under an indefinite contract that provides for work
during school terms and no work during school holidays. The DM decides that

Julia’s contract establishes a cycle from its outset.
Fixed term contracts and casual workers

A cycle may be established after one or two years where a person is employed
under a succession of fixed term contracts or on a casual basis (perhaps with no
contract)’. DMs should decide each case on its facts. The DM will need to consider
whether two complete cycles would be necessary if one year had not been sufficient
to establish a cycle, e.g. in the case of relief cover or occasional work. DMs should
also consider whether there is a mutual expectation between the person and the
employer that work will resume after a period of no work.

1 R(JSA) 5/02

Example

Bill is a catering assistant at a secondary school. He has been working on a casual
basis for just over a year. He does not work for the Christmas holiday but says that
he has been asked to return to work after the holidays. Bill tells the DM that he
expects to return to work as he did the previous January. The DM decides that Bill
has established a recognizable cycle of work and that it has not been broken. Bill is
in remunerative work because on average he works 16 hours or more a week.

Extra work

A person may have a contract for work that specifies when they will and won't be
expected to work. If they work any additional hours during a holiday period, either
for their usual employer or another employer, it does not mean that the contract
does not establish a cycle'.

1 R(JSA) 5/02
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50002

50003

50004

50005

Chapter 50 - Self-employed earners

Self-employed earners - Employment and
Support Allowance

General

This Chapter deals with the calculation and treatment of the earnings of S/E earners
in ESA. General guidance on the effect of work is in DMG Chapter 41.

The earnings of a S/E earner are income. The calculation of this income can affect
entitlement to ESA(IR) because it is a condition of entitlement to ESA(IR) that
income does not exceed the claimant’s applicable amount. The level of earnings
from work performed by the claimant will also determine whether the work is within
the PWK limits®.

1WRACct 07, Sch 1, para 6(1)(a); 2 ESA Regs, reg 45(2), (3) & (4)

ESA(Cont) has no condition of entitlement based on income and so earnings are
not taken into account in the same way as they are with ESA(IR). However, where a
claimant who is entitled to ESA(Cont) is working, or has received income from any
type of work done previously then the guidance in this chapter should be used along
with the guidance in Chapters 41, 48 and 49 to decide the level of earnings®. The
level of earnings will then determine whether the work is within the PWK limits?.

1 ESARegs, reg 88; 2reg 45(2), (3) & (4)

ESA(Cont)

It is only the amount of a claimant’s own earnings that may affect entitiement to
ESA(Cont) on the grounds of whether the level of earnings is within the PWK limits®.
The earnings of a claimant’s partner cannot affect entittement to ESA(Cont).

1WRACct 07, Sch 2, para 10

ESA(IR)

Earnings of the claimant or any partner may be taken into account for the
calculation of income for ESA(IR). The earnings of the claimant’s partner are treated
as being the income of the claimant®. If the claimant is not working due to illness or
a medical condition but their partner is working or has recently finished work, the
guidance on earnings from self-employment for ESA(IR) will apply to the partner.
1WRACct 07, Sch 1, para 6(2)
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50007

50008

50009

50010

50011

Meaning of claimant

Claimant means" a person who has claimed ESA.
1WR Act 07, s 24(2)

Who is a self-employed earner

A S/E earner is a person who is gainfully employed
1. in GB and

2. in employment that is not employed earners employment™.

Note: A person may also be employed as an employed earner. This does not stop
the person being S/E.
1 ESA Regs, reg 2(1); SSCB Act 92, s 2(1)(b)

A S/E earner enters into a contract for services to a customer
1. on a sole trader basis or

2. in partnership with others.

S/E earners are responsible, to the full extent of their personal fortune, for the debts

of the business and are entitled to either
1. in the case of a sole trader, all the profits or

2. if in a partnership (see DMG 50400), the agreed share of the net profits.

A person may be S/E and also have other work as an employed earner. If so the
earnings from each employment should be calculated separately.

To determine if a person is, or has been a S/E earner, the DM should have regard
to a number of factors. A determination should be made after weighing up the

answers to the following

1. is the person’s work supervised? A lack of supervision may point towards
self-employment.

2. does the person have the powers of appointment and dismissal and can they
employ a substitute? A power to appoint a substitute may point towards self-
employment.

3. in what form does remuneration take? Taxation paid at source may suggest
that the employment is not S/E.

4. how long in duration are the contracts of work? Short contracts may point

towards self-employment.

5. does the person provide their own equipment? Provision of own equipment
may point towards self-employment.
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50260

50261

50266

50267

Calculation of income tax, National
Insurance contributions and qualifying
premium

Introduction

Having calculated the gross receipts and expenses from self-employment on a cash
flow basis, the DM should consider deductions for*

1. income tax (see DMG 50270 et seq) and
2. Class 2 NI contributions (see DMG 50297 et seq) and
3. Class 4 NI contributions (see DMG 50316 et seq) and

4, half of any premium for a personal pension scheme (see DMG 50326).
1 ESA Regs, reg 98(3)(b) & (c)

The DM should base deductions for DMG 50260 1. - 3. on the chargeable income
for the assessment period.

50262 - 50265

Chargeable income

The chargeable income?, that is, the income chargeable for tax, for the assessment

period is the amount of earnings

1. in the case of a S/E child minder, one third of the gross receipts of that

employment® or

2. in the case of a partnership, the person's share of
2.1 the gross receipts of the employment less
2.2 any allowable business expenses®or

3. in any other case, the person's
3.1 gross receipts of the employment less

3.2 any allowable expenses®.

1 ESA Regs, reg 99(4); 2 reg 99(4)(b); 3 reg 98(4); 4 reg 98(3)(a)

The calculation at DMG 50266 1. - 3. should not include any deductions for

1. notional income tax or
2. NI contributions or
3. premiums for a personal pension scheme.

50268 - 50269
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50270

50271

50274

50275

50288

Deduction for notional income tax

The DM should use the tax rates and allowances for the year (6 April to 5 April)

appropriate to the assessment period which is being used to calculate the earnings.
Example

Andrew makes a claim for ESA in June 2009. The DM accepts as evidence of his
earnings his cash flow accounts up to the tax year ending the previous April. The
tax rates and allowances used to calculate the notional tax deduction are those for

the previous tax year.

Tax allowances

A tax allowance is an amount of income a person can earn or receive in a tax year
without paying tax. There are a number of tax allowances, but for the purposes of
calculating the earnings of a S/E earner, DMs should have regard to the personal
allowance only. The rates of income tax allowances are in Appendix 1 to this

Chapter.

50272 - 50273

Personal allowance

All earners whether married or single get a personal allowance. There are three
age-related levels of personal allowance (see Appendix 1 to this Chapter), but for
ESA purposes only the personal allowance for a person aged under 65 is deducted
- even if another personal allowance appears to apply.

Tax rates

The tax rate is the percentage of taxable income payable to HMRC. Taxable income
is the amount of income remaining after deducting tax allowances. The rate is in
Appendix 1 to this Chapter.

Note: from April 2016 the Scottish Government can set its own rate of income tax".
DMs should ensure that the correct income tax rate is used.

1 the Social Security (Scottish Rate of Income Tax etc.) (Amendment) Regulations 2016

50276 - 50287

Calculation of deduction

To determine the notional amount of income tax to be deducted from a S/E earners
chargeable income the DM should*
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51050

51051

51052

51053

Pension payments taken fully into account
Occupational pensions
Treatment of occupational pensions in ESA(IR)

Payments of income from occupational pensions should be taken fully into account
subject to the normal rules for calculating the amount of income to be assessed.
Occupational pension schemes are set up by employers to provide pensions for

employees and their dependants. Payments under the

1. British Coal Voluntary Employment Redundancy Scheme or
2. British Coal Industrial Death and Retirement Scheme or

3. British Coal RMPS

are included. Occupational pension payments do not include discretionary payments
from a fund set up to relieve hardship®. This type of payment is a charitable or
voluntary payment.

1 ESA Regs, reg 2(1)

Treatment of occupational pensions in ESA(Cont)

See DMG Chapter 44 for guidance on the treatment of occupational pensions in
ESA(Cont).

Personal pensions
Treatment of personal pensions in ESA(IR)

Income from personal pension schemes should be taken fully into account. Personal
pension schemes provide pensions on retirement for

1. S/E people or
2. employees who are not members of occupational pension schemes.

Personal pension schemes may also make payments to dependants following the
death of the scheme member.

Treatment of personal pensions in ESA(Cont)

See DMG Chapter 44 for the guidance on the treatment of personal pensions in
ESA(Cont).

51054 - 51059
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51131

51132

51133

51134

51135

51136

Maternity, paternity, adoption, parental and
sick pay

Statutory maternity pay

SMP is payable by employers to female employees as part of, or instead of, normal
earnings when they have given up work to have a baby. Women who are not
employees are not entitled to SMP but may claim MA instead.

Paternity pay and additional paternity pay

Ordinary and additional statutory paternity pay is payable to male employees during

their paternity leave when they have average weekly earnings of at least the LEL.

Statutory adoption pay

Statutory adoption pay is payable to adopters during their ordinary adoption leave
where they have average weekly earnings at least equal to the LEL. It is paid at the
same rate as standard SMP.

Statutory sick pay

SSP is payable by employers as part of or instead of, normal wages for up to 28
weeks in any period of sickness. People who are not employed are not entitled to
SSP but may claim ESA instead.

Statutory shared parental pay

Employees and workers my be entitled to shared parental leave and shared
parental pay in respect of babies born or adopted on or after 5.4.15.

Treatment of SMP, paternity pay, statutory adoption
pay, statutory shared parental pay and SSP

The amount the DM should take into account is the gross amount less

1.  anyincome tax paid* and

2. any employees’ NI contributions or Northern Ireland Class 1 contributions?
and

3. one half of any contribution paid by the claimant to an occupational or

personal pension scheme®.

Note 1: A claimant cannot be entitled to ESA for a day which is a day of incapacity
for work for SSP purposes®. However, SSP might be received by the claimant, for
example, where it is paid in arrears, whilst the claimant is in receipt of ESA(IR).
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51138

Note 2: A claimant’s partner could be entitled to SSP whilst the claimant is
entitled to ESA(IR).
1 ESA Regs, Sch 8, para 1; 2 Sch 8, para 4(a) & 5(a); 3 Sch 8, para 4(b) & 5(b); 4 WR Act 07, s 20(1)

Employer’s private maternity, paternity, adoption or sick pay

Maternity, paternity, adoption or sick pay from an employer’s private scheme
should be treated in the same way as SMP, Statutory paternity pay, Statutory
adoption pay or SSP with disregards made for the items described in DMG
51136.

Lump sum payments of SMP

Some employers may pay SMP as a lump sum at the start of the MPP. The DM
should apply the normal rules when deciding the period SMP should be taken into

account.
1 ESA Regs, reg 91(2)(a)

51139
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