


17. Prisons, approved premises and bail accommodation 331

support services, local authorities should work with prisons and approved premises to
develop and test contingency plans to cover the event of provider failure. These plans should
be aligned with wider prison and local authority business continuity and contingency planning
(see chapter 4 on market shaping and commissioning and chapter 5 provider failure).

End of life care

17.62. The provision of care and support for those in custodial settings extends to those
who reach the end of life whilst in prison. For this provision of palliative care, some will transfer
to a local hospital, hospice or care home or move to an alternative prison where a more
suitable environment is available. In these cases, responsibility for care and support will pass
to the NHS or new local authority, once the individual arrives at the new location. Approved
Premises are not in general a suitable location for the provision of end of life care.

17.63. Prison managers and health care providers should consider informing local authorities
when a prisoner receives a terminal diagnosis or when the condition of such a patient
deteriorates significantly. Information could be shared with local authorities for the purpose

of offender management under s.14 of the Offender Management Act 2007. The individual’s
consent should be obtained where possible.

17.64. Where it is not possible to obtain consent to share the information, managers of
custodial settings and health care providers should make an individual assessment of the
nature of the information and the requirements of the Data Protection Act 1998.

17.65. Local authorities should work with the prison healthcare provider to ensure that the
care and support needs of the prisoner are met throughout the provision of end of life care.

NHS Continuing Healthcare

17.66. NHS Continuing Healthcare is a package of ongoing care that is arranged and
funded solely by the health service for individuals outside a hospital setting who have ongoing
healthcare needs of a type and quantity that they have been found to have a ‘primary health
need’. Such care is provided to people aged 18 or over, to meet needs that have arisen as

a result of disability, accident or illness. NHS Continuing Healthcare is not dependent on a
person’s condition or diagnosis, but is based on their specific care needs.

17.67.  Section 22 of the Care Act sets out the limits on what a local authority may provide
by way of healthcare and so, in effect, sets the boundary between the responsibilities of local
authorities for the provision of care and support, and those of the NHS for the provision of
health care. In order to support joint working, it is important that all partners involved are clear
about their own responsibilities, and how this sits together (see chapter 15 for more detail).
NHS England is responsible for commissioning healthcare for prisoners, where necessary this
includes NHS continuing healthcare.

Safeguarding adults at risk of abuse or neglect

17.68. Local authority and care provider staff must understand what to do where they have
a concern about abuse and neglect of an adult in custody. The prison must ensure that it
has clear safeguarding policies and procedures that are explained to all visiting staff. Prison
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and probation staff may approach the local authority for advice and assistance in individual
cases although the local authority will not have the legal duty to lead enquiries in any custodial
setting.

17.69. Local authorities should consider inviting prison and probation staff to be members

of Safeguarding Adult Boards. Separate guidance for prisons and probation will be developed
by the National Offender Management Service on safeguarding adults. The inclusion of prison
and probation staff on safeguarding adult boards should be agreed with all statutory board
members. The Safeguarding Adult Board can act as a forum for members to exchange advice
and expertise to assist prison and probation staff in ensuring that all people in custodial
settings are safeguarded.

Transition from children’s to adult care and support

17.70. Local authorities should be aware of children and young people in Young Offender
Institutions, Secure Children’s Homes, Secure Training Centres or other places of detention as
well as children and young people in the youth justice system, who are likely to have eligible
needs for care and support as adults, and are approaching their eighteenth birthday. Local
authorities should ensure that appropriate arrangements are in place to identify these young
people and ensure they receive a transition assessment when appropriate. See chapter 16.

17.71.  This also applies where an offender moves from the youth custodial estate to the adult
custodial estate, which may include a change in the responsible local authority. A request for
an assessment can be made on the young person’s behalf by the professional responsible
for their care in the Young Offenders’ Institution, Secure Children’s Home or Secure Training
Centre. Good communication between professionals, institutions and local authorities is
essential to prepare for transfer and ensure a smooth transition.

Care leavers

17.72. If a young person is entitled to support and services as a care leaver, this status
remains unchanged while in custody and the local authority that looked after the young
person retains responsibility for providing leaving care services during his/her time in custody
and on release.

17.73.  Responsibilities for planning continuing support applies to all care leavers until they
reach the age of 21 or, if they are being helped with education or training, to the end of the
agreed programme of education or training (which can take them beyond their 25th birthday).

17.74.  Good communication is essential between the local authority responsible for leaving
care services and the local authority responsible for providing care and support in custody.

Independent advocacy support

17.75. Adults in custody are entitled to the support of an independent advocate during
needs assessments and care and support planning and reviews of plans if they would have
significant difficulty in being involved in the process. It is the local authority’s duty to arrange
an independent advocate, as they would for an individual in the community. See chapter 7 of
this guidance for further details.
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17.76. Local authorities should agree with managers of custodial establishments how the
advocacy scheme will work in their establishments. Local arrangements for peers or prison
officers to provide advocacy support or signpost people in custody have a role, however this
does not fulfil the requirement under the Act for independent advocacy support.

Complaints and appeals

17.77.  Local authorities should provide information to those in custodial settings on how to
make complaints, and seek redress about provision of care and support services.

17.78.  Managers of custodial settings should inform local authorities where an offender
wishes to make a complaint as soon as they are made aware. A prisoner may choose to
complain or appeal by alternative methods, such as by letter or telephone to the care and
support provider. This correspondence should be processed in the same way as all other
appeals and complaints once received by local authorities.

17.79. Current complaints provision for care and support is set out in regulations.?®> The
provisions of the regulations mean that anyone who is dissatisfied with a decision made by
the local authority would be able to make a complaint about that decision and have that
complaint handled by the local authority. The local authority must make its own arrangements
for dealing with complaints in accordance with the 2009 regulations.

17.80. The Department of Health intends to develop detailed proposals for a system of
reviewing local authority decisions which will be set out in regulations. The detail will specify
the scope of decisions which will be covered by the new proposals, including whether
decisions made by local authorities on care planning and personal budgets will be eligible
for appeal. It is envisaged that the Department will consult on more detailed proposals late
in 2014 and that the appeals system would come into force in April 2016, in line with funding
reform.

Standards and assessments

17.81.  The Prisons and Probation Ombudsman (PPO) conducts investigations in prisons
following complaints about prison services, as well as deaths in custody or other significant
events. The PPO will commission a relevant body to assist their investigations where it is felt
that an aspect of care and support provision has contributed to the event. Local authorities
should co- operate with any investigations as required.

17.82.  The party commissioned by the PPO will investigate any relevant aspect of care and
support provision and report back to the PPO for inclusion in the final report.

17.83. Both prisons and probation services are inspected by Her Majesty’s Inspectorate
of Prisons and Her Majesty’s Inspectorate of Probation. Local authorities should make any
relevant assessments and other documents available to inspecting bodies as part of the
investigation.

17.84. Local authorities will receive copies of all investigation reports that are relevant
to them. It is good practice for local authorities to contribute to the responses and action

2% Local Authority Social Services and NHS Complaints Regulations 2009, made under powers in Sections
113 to of the Health and Social Care (Community Health and Standards) Act 2003
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plans in conjunction with NOMS managers, prison managers and health care providers and
commissioners. This could include work to prevent and reduce reoffending, and to prevent
harm to others or to the offender.

17.85. Local authorities should co-operate with and attend any inquests that are held
following a death in custody, where they are requested to do so or they have relevant
information.

Links to other sources of information/products which support
implementation

For information on the provision of social care for children visit https:/www.gov.uk/childrens-
services/childrens-social-care

For more information on the National Offender Management Service and contact details, visit
https://www.justice.gov.uk/about/noms
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18. Delegation of local authority functions

This chapter provides guidance on section 79 of the Care Act 2074.

This chapter covers:

e Overview of the policy;

e | ocal authorities retain ultimate responsibility for how its functions are carried out;
e |mportance of contracts;

e Which functions may not be delegated;

e The difference between outsourcing a legal function and activities relating to the
function;

e Conflicts of interest.

18.1. Part 1 of the Care Act sets out local authorities’ functions and responsibilities for

care and support. Sometimes external organisations might be better placed than the local
authority itself to carry out some of its care and support functions. For instance, an outside
organisation might specialise in carrying out assessments or care and support planning for
certain disability groups, where the local authority does not have the in-house expertise.
External organisations might also be able to provide additional capacity to carry out care and
support functions.

18.2.  The Care Act allows local authorities to delegate some, but not all, of their care and
support functions to other parties. This power to delegate is intended to allow flexibility for
local approaches to be developed in delivering care and support, and to allow local authorities
to work more efficiently and innovatively, and provide better quality care and support to local
populations.

18.3.  As with all care and support, individual wellbeing should be central to any decision to
delegate a function. Local authorities should not delegate its functions simply to gain efficiency
where this is to the detriment of the wellbeing of people using care and support.

18.4. Local Authorities retain ultimate responsibility for how its functions are carried out.
Delegation does not absolve the local authority of its legal responsibilities. When a local
authority delegates any of its functions, it retains ultimate responsibility for how the function
is carried out. The Care Act is clear that anything done (or not done) by the third party in
carrying out the function, is to be treated as if it has been done (or not done) by the local
authority itself. This is a core principle of allowing delegation of care and support functions.

18.5. People using care and support will always have a means of redress against the local
authority for how any of its functions under Part 1 of the Act are carried out. For example,
a local authority might delegate needs assessments to another organisation, which has its
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own procedures for handling complaints. If the adult to whom the assessment relates has a
complaint about the way in which it was carried out, the adult might choose to take it up with
the organisation in question. However, if this does not satisfy the adult, or if the adult simply
chooses to complain directly to the local authority, the local authority will remain responsible
for addressing the complaint.

18.6. In delegating care and support functions, local authorities should have regard to the
local authority version of the NHS information governance toolkit,2* in particular ensuring
that all formal contractual arrangements include compliance with information governance
requirements (requirement 12-146).

Importance of contracts

18.7.  The success of a policy by a local authority to delegate its functions to a third party
will be determined to a large extent, by the strength and quality of the contracts that the local
authorities make with the delegated third party. Local authorities should therefore ensure that
contracts are drafted by staff with the necessary skills and competencies to do so. Local
authorities should consider the findings of the Social Work Practice pilot scheme,23* which
tested approaches to delegation, when considering how to construct contracts.

18.8. Through the terms of their contracts with authorised third parties, local authorities

have the power to impose conditions on how the function is carried out. For example, when
delegating assessments the local authority could choose to require that assessments must be
carried out by people with a particular training or expertise, and that the training must be kept
up to date.

18.9. The delegated organisation will be liable to the local authority for any breach of the
contract, and as such this is the mechanism through which local authorities are able to ensure
that its functions are carried out properly, and through which they may hold the contractor to
account.

18.10. Where a local authority uses its power under the Act to authorise another party to
carry out its care and support functions, it should specify how long the authorisation lasts,
and it should make clear that it may revoke the authorisation at any time during that period.

18.11.  Local authorities should put in place monitoring arrangements so that they can assure
themselves that functions that have been delegated, are being carried out in an appropriate
manner. This should involve building good working relationships which allow local authorities
to guide third parties about how they are exercising the functions, but equally for the local
authority to learn about innovations and knowledge that third parties may be able to provide.

18.12.  Since care and support functions are public functions, they must be carried out in a
way that is compatible with all of the local authority’s legal obligations. For example, the local
authority would be liable for any breach by the delegated party, of its legal obligations under
the Human Rights Act or the Data Protection Act. Local authorities should therefore draw up
its contracts so as to ensure that third parties carry out functions in a way that is compatible
with all of their legal obligations.

238 https:/nww.igt.hscic.gov.uk/RequirementsList.aspx?tk=418956179371111&Inv=2&cb=4fe9d316-e2ba-
4a44-b92e-ec2b666fefcd&sViewOrglype=28&sDesc=Local Authority

23 Insert link to final King’s College evaluation when published.
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18.13.  Although local authorities retain overall responsibility for how its functions are carried
out, delegated organisations will be responsible for any criminal proceedings brought against
them.

18.14. Local authorities are able to choose the extent to which they delegate their functions.
For example, they could authorise an external party to carry out all the elements of the
function, including for example taking final decisions, or it can limit the steps the authorised
organisation may take, leaving any final decisions to the local authority. Local authorities
should make clear in its contracts with authorised parties, the extent to which the function is
being delegated.

18.15.  The fact that a local authority delegates its functions does not mean that it cannot
also continue to exercise that function itself. So, for instance the local authority could ask a
specialist mental health organisation to carry out care and support planning for people with
specific mental health conditions, but it may choose to do care and support planning for
people with other mental health conditions itself. Or it may choose to offer people a choice
between itself and the external organisation.

Which care and support functions may not be delegated?

18.16. The Care Act does not allow certain functions to be delegated. These are:

¢ Integration and cooperation — local authorities must cooperate and integrate with local
partners. Delegating these functions would not be compatible with meeting their duties to
work together with other agencies. However, local authorities should take steps to ensure
that authorised parties co-operate with other partners, work in a way which supports
integration, and is consistent with their own responsibilities.

e Adult Safeguarding — the Care Act puts in place a legal framework for adult
safeguarding, including the establishment of Safeguarding Adults Boards (SABS), carrying
out safeguarding adult reviews and making safeguarding enquiries. Since the local
authority must be one of the members of SABs, and it must take the lead role in adult
safeguarding, it may not delegate these statutory functions to another party. However,
it may commission or arrange for other parties to carry out certain related activities (see
paragraph 22.18 below).

e Power to charge — the Care Act gives local authorities the power to charge people for
care and support in certain circumstances. Local policies relating to what can and cannot
be charged for must rightly remain a decision of the local authority, and therefore the Act
does not permit local authorities to delegate this decision to outside parties. However, it
may commission or arrange for other parties to carry out related activities.

What is the difference between delegating a statutory care and
support function and commissioning other related activities?

18.17.  For those functions which may not be delegated (outlined in paragraph 18.15 above),
as well as other functions which may be delegated, local authorities may wish to use outside
expertise to assist in carrying out practical activities to support it in discharging those



338 Care and Support Statutory Guidance

functions, rather than fully or formally delegating the function itself to be carried out by another
party.

18.18. There can be some uncertainty about the difference between delegation of a
statutory care and support function and commissioning, arranging or outsourcing other
procedural activities relating to a function. Local authorities should seek legal advice about
whether the activity it is seeking to commission another party to undertake is a legal function
under Part 1 of the Act or not.

18.19. For example, as set out above local authorities may not delegate its functions relating
to establishing Safeguarding Adult Boards, making safeguarding enquiries or arranging
safeguarding reviews. However, the enquiry duty is for local authorities to make enquiries or
cause them to be made, so a local authority can still have arrangements whereby NHS or
others are asked to undertake the enquiries where necessary. So while a local authority can
ask others to carry out an actual enquiry, it cannot delegate its responsibility for ensuring that
this happens and ensuring that, where necessary, any appropriate action is taken.

18.20. Similarly, it may decide to authorise an external agency to run a contact centre for
people to report safeguarding incidents, and manage referrals to the local authority. It may be
that the contact centre is not carrying out the local authority’s statutory functions (although its
activities are related to the functions), and as such the local authority would not require any
legal authority to outsource these activities, so may choose to do so.

18.21.  Another example is the local authorities’ function which allows them discretion over
charging people for care and support. The Act does not allow delegation of this decision

to other organisations. As such the local authority itself must decide its charging policies.
However, local authorities may commission an external agency to carry out the administration,
billing and collection of fees for care and support on its behalf. These activities may not be
classed as care and support functions under the Care Act, even though they are related to the
charging function. It should be noted that the care and support function relating to financial
assessments (section 17 of the Act) may be delegated.

Conflicts of interest

18.22.  There might be instances where there is the potential for a conflict of interest when
delegating functions. For example, when the same external organisation carries out care and
support planning, but also provides the resulting care and support that is set out in the plan.
Local authorities should consider whether the delegation of its functions could give rise to
any potential conflict and should avoid delegating their functions where they deem that there
would be an inappropriate conflict.

18.23. Local authorities should consider imposing conditions in their contracts with
delegated parties to mitigate against the risk of any potential conflicts. For example, the local
authority may choose to delegate care and support planning, but retain the final decision-
making, including signing off the amount of the personal budget (see chapter 10 on care and
support planning and chapter 11 on personal budgets). Local authorities should also consider
including conditions that allow the contract to be revoked at any time, if having authorised an
external party to exercise its functions, a conflict becomes apparent.
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Conflict of interest relating to making direct payments

18.24. The Act places various functions on local authorities relating to the provision of direct
payments. These functions include determining whether someone is capable of managing a
direct payment, being satisfied that the direct payment is being used in a way that is meeting
the person’s needs, and monitoring this periodically. Local authorities may choose to delegate
these functions. For example, where an authorised external party is carrying out care and
support planning, the local authority may decide that the direct payment functions could also
usefully be delegated to that party (see chapter 12) for more detail on direct payments.

18.25. The Act also gives local authority the function of making direct payments to people,
that is, paying them money to meet their care and support needs. This function may also

be delegated to an external party. However, where local authorities delegate their functions
relating to assessment of needs or calculation of personal budgets to an external party,

they should not allow that same party to make direct payments. In these cases, the actual
payment of money should be made directly from the local authority to the adult or carer.
This is because it is not appropriate for an external party to determine both how public funds
are to be spent, as well as handling and those funds. This is in line with standard anti-fraud
practice.?3®

2% http://webarchive.nationalarchives.gov.uk/20130129110402/
http://www.hm-treasury.gov.uk/psr_managing_risk_of_fraud.htm
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Case Study: delegation of local authority care and support functions

A local Authority has agreed a contract with a local user-led organisation (ULO), to carry
out specialist needs assessments and care and support planning for people with learning
disabilities. The expertise provided by the ULO allows for better interaction with the
people undergoing assessments and a better understanding of their needs, resulting in
more accurate and person-centred needs assessments.

The ULO’s specialist knowledge of local facilities, befriending groups and employment
schemes allows them to broker more personalised care and support planning which
allows the person’s needs to be met in a number of imaginative ways which support local
people with learning disabilities to live independently, improves their wellbeing — and often
with less costly care packages.

As part of the delegation, the local authority builds a good working relationship with

the ULO, as it needs to monitor how the needs of the adults to whom they have a
responsibility are being met. The local authority realises that the ULO has had some
difficulty in advising its clients on employment laws for people who are employing
personal assistants with their direct payments. The local authority has much experience
of providing this type of advice to people with disabilities, and provides support to the
ULO to help with this aspect of function.

Through the delegation, the local authority has been able to build its knowledge of
specialist resources in its area that it did not previously know about, and has been able
to learn about new practices in carrying out assessments and planning care and support
packages more imaginatively and efficiently — learning which it is able to apply to other
groups of people with care and support needs.

The more personalised assessment and care planning has resulted in fewer reviews

of care plans. More people with learning disabilities in the area are supported to live
independently for longer which results in better outcomes for them while simultaneously
reducing costs to the local authority. The local authority has thus been able to use
effective delegation as a way of promoting the wellbeing of its local population.
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19. Ordinary residence

This chapter provides guidance on:
e Sections 39-41 of the Care Act 2014;

e The Care and Support (Ordinary Residence) (Specified Accommodation) Regulations
2014;

e The Care and Support (Disputes Between Local Authorities.) Regulations 2074.

This chapter covers:
* How ordinary residence affects the legal framework in the Care Act;
¢ How to determine ordinary residence;

e Determining ordinary residence when a person moves into certain types of
accommodation out of area;

e Disputes between authorities, and the process for seeking a determination by the
Secretary of State for Health or appointed person;

¢ Furtherinformation around ordinary residence and relevant scenarios (see annexes
H1-H8).

191, Itis critical to the effective operation of the care and support system that local
authorities understand for which people they are responsible; and that people themselves
know who to contact when they need care and support. Many of the local authority’s care
and support responsibilities relate to the entire local population (for instance, in relation to
information and advice or preventive services). However, when it comes to determining which
individuals have needs which a local authority is required to meet, the local authority is only
required to meet needs in respect of an adult who is “ordinarily resident” in their area (or is
present there but has no settled residence (see paragraph 19.22 below).

19.2. “Ordinary residence” is crucial in deciding which local authority is required to meet
the needs in respect of adults with care and support needs and carers. Whether the person
is “ordinarily resident” in the area of the local authority is a key test in determining where
responsibilities lie between local authorities for the funding and provision of care and support.

19.3.  Ordinary residence is not a new concept — it has been used in care and support for
many years. However, there have been in the past and will continue to be cases in which it

is difficult to establish precisely where a person is ordinarily resident, and this guidance is
intended to help resolve such situations. The Care Act also extends the principle of “deeming”
certain people to be ordinarily resident in a particular local authority’s area when some types
of accommodation are arranged for them in another area, and the guidance also describes
how these provisions should be put into practice. Local authorities cannot escape the
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effect of the deeming provision where they are under a duty to provide or to arrange for the
provision of services, see paragraph 55 of R(Greenwich) v Secretary of State and Bexley
(2006) EWHC 2576.

19.4.  This chapter of the guidance should also be read with Annexes H1-H8, which provides
further detailed guidance on specific situations and circumstances which may arise, and
where the question of ordinary residence may be unclear.

How does ordinary residence affect the provision of care and
support?

19.5.  Ordinary residence is one of the key tests which must be met to establish whether a
local authority is required to meet a person’s eligible needs. It is therefore crucial that local
authorities establish at the appropriate time whether a person is ordinarily resident in their
area, and whether such duties arise.

19.6.  The test for ordinary residence, which determines which local authority would be
responsible for meeting needs, applies differently in relation to adults with needs for care

and support and carers. For adults with care and support needs, the local authority in which
the adult is ordinarily resident will be responsible for meeting their eligible needs. For carers,
however, the responsible local authority will be the one where the adult for whom they care is
ordinarily resident.

19.7.  Establishing responsibility for the provision of care and support for carers, therefore,
requires the local authority to consider the ordinary residence of the adult needing care.
However, there may be some cases where the carer provides care for more than one person
in different local authority areas.

19.8. Where there is more than one local authority involved, those authorities should
consider how best to cooperate on and share the provision of support. For example, where
there are services or interventions that directly relate to the caring responsibilities towards
one of the individuals (e.g. equipment installed in the carer’s home to accommodate one

of the people), then it would be a straightforward matter of the relevant authority being
responsible. Where that same piece of equipment serves for both people cared-for, then the
local authorities concerned should agree how to arrange the package. There might be an
agreement to jointly fund the support for the carer, or the authorities concerned may agree
that one takes overall responsibility for certain aspects. For example, one might lead on
reviews because it is geographically closer to the carer’'s home.

19.9.  The Act contains all the necessary powers for joint assessments and support planning,
plus the duties to co-operate to provide a mechanism for one of the authorities in a case like
this, to require the cooperation of the other, if needed.

1910. Local authorities must determine whether an individual is ordinarily resident in their
area following the needs or carer’s assessment, and after determining whether the person has
eligible needs (see chapter 6). Determining ordinary residence is a key additional requirement
in establishing whether the duty to meet needs under section 18 or 20 of the Act is triggered,
so this must be taken into consideration when deciding if the local authority is to meet the
person’s needs.
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1911, The determination of ordinary residence must not delay the process of meeting
needs. In cases where ordinary residence is not certain, the local authority should meet
the individual’s needs first, and then resolve the question of residence subsequently. This is
particularly the case where there may be a dispute between two or more local authorities.

How to determine ordinary residence

1912, The local authority’s responsibility for meeting a person’s eligible needs under the
Care Act is based on the concept of “ordinary residence”. However, there is no definition of
“ordinary residence” in the Act. Therefore, the term should be given its ordinary and natural
meaning.

1913, In most cases, establishing the person’s ordinary residence is a straightforward
matter. However, this is not always the case. There will be circumstances in which ordinary
residence is not as clear cut, for example when people spend their time in more than one
area, or move between areas. Where uncertainties arise, local authorities should always
consider each case on its own merits.

1914, The concept of ordinary residence involves questions of both fact and degree. Factors
such as time, intention and continuity (each of which may be given different weight according
to the context) have to be taken into account. The courts have considered the meaning of
“ordinary residence” and the leading case is that of Shah v London Borough of Barnet (1983).
In this case, Lord Scarman stated that:

‘unless ... it can be shown that the statutory framework or the legal context in which the
words are used requires a different meaning | unhesitatingly subscribe to the view that
“ordinarily resident” refers to a man’s abode in a particular place or country which he
has adopted voluntarily and for settled purposes as part of the regular order of his life for
the time being, whether of short or long duration.’

1915, Local authorities must always have regard to this case when determining the ordinary
residence of people who have capacity to make their own decisions about where they wish
to live. For people who lack capacity to make decisions about their accommodation, an
alternative approach is appropriate because a person’s lack of mental capacity may mean
that they are not able to voluntarily adopt a particular place.™

19.16. Local authorities should in particular apply the principle that ordinary residence is the
place the person has voluntarily adopted for a settled purpose, whether for a short or long
duration. Ordinary residence can be acquired as soon as the person moves to an area, if
their move is voluntary and for settled purposes, irrespective of whether they own, or have an
interest in a property in another local authority area. There is no minimum period in which a
person has to be living in a particular place for them to be considered ordinarily resident there,
because it depends on the nature and quality of the connection with the new place.
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Cases where a person lacks capacity

1917, All issues relating to mental capacity should be decided with reference to the Mental
Capacity Act 2005 (“the 2005 Act”).2%¢ Under this Act, it must be assumed that adults have
capacity to make their own decisions, including decisions relating to their accommodation
and care, unless it is established to the contrary.

1918.  The test for capacity is specific to each decision at the time it needs to be made, and
a person may be capable of making some decisions but not others. It is not necessary for a
person to understand local authority funding arrangements to be able to decide where they
want to live.

1919, If it can be shown that a person lacks capacity to make a particular decision, the 2005
Act makes clear who can take decisions on behalf of others, in which situations and how they
should go about doing this. For example, if a person lacks capacity to decide where to live, a
best interests decision about their accommmodation should be made under the 2005 Act. Under
section 1(5) of the 2005 Act, any act done, or decision made (which would include a decision
relating to where a person without capacity should live), must be done in the best interests of
the person who lacks capacity. Section 4 of the 2005 Act sets out how to work out the best
interests of a person who lacks capacity and provides a checklist of factors for this purpose.

19.20.  Where a person lacks the capacity to decide where to live and uncertainties arise
about their place of ordinary residence, the test in Shah will not assist since it requires the
voluntary adoption of a place.

19.21.  In the case of a person whose parents are deceased, people who have become ordinarily
resident in an area and then lost capacity or have limited contact with their parents, the approach
known as Vale 2 is appropriate to determine ordinary residence. This involves considering a
person’s ordinary residence as if they had capacity. All the facts of the person’s case must be
considered, including physical presence in a particular place and the nature and purpose of that
presence but without requiring the person have voluntarily adopted the place of residence.

People with no settled residence

19.22.  Where doubts arise in respect of a person’s ordinary residence, it is usually possible
for local authorities to decide that the person has resided in one place long enough, or has
sufficiently firm intentions in relation to that place, to have acquired an ordinary residence there.
Therefore, it should only be in rare circumstances that local authorities conclude that someone
is of no settled residence. For example, if a person has clearly and intentionally left their
previous residence and moved to stay elsewhere on a temporary basis during which time their
circumstances change, a local authority may conclude the person to be of no settled residence.

19.23.  Sections 18 and 20 of the Care Act make clear that local authorities have a duty to
meet the eligible needs of people if they are present in its area but of no settled residence.
In this regard, people who have no settled residence, but are physically present in the local
authority’s area, should be treated the same as those who are ordinarily resident.

2% The Mental Capacity Act 2005 Code of Practice
The use of the approach — known as Vale 1, is currently the subject of litigation and the guidance will
be amended in due course is available at the following address: http:/www.dca.gov.uk/menincap/legis.
htm#codeofpractice
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19.24.  Alocal authority may conclude that a person arriving from abroad is of no settled
residence, including those people who are returning to England after a period of residing
abroad and who have given up their previous home in this country. For more details on people
returning to England after a period of living abroad, see Annex H6 (British citizens resuming
permanent residence in England after a period abroad).

Scenario: persons of no settled residence

David is 20 years old and has a physical disability together with mild learning disabilities. Until
four months ago, he lived with his family in local authority A. However, his family relationship
broke down and his parents asked him to leave their home for good. They have since
changed the locks on their house.

He sought help from local authority A and was placed in a care home for young people
with disabilities located in local authority A. This placement was made on a short-term
basis until a more permanent solution for David could be found in a supported living type
accommodation with his own tenancy. However, David chose to leave the care home after
a few weeks and stayed with friends in local authority B for a short period. However, he has
recently presented at local authority B seeking accommodation on the basis that he is a
destitute adult who is in need of care and attention. Local authority B provides David with
care home accommodation but falls into dispute with local authority A over his place of
ordinary residence.

Local authority B contends that David remains ordinarily resident inlocal authority A, given his
previous residence there and his recent discharge from their care. Local authority A argues
that David has acquired a new ordinary residence in local authority B.

As David is being provided with a type of accommodation by local authority B, as specified
by the regulations, S39(1)@) applies. Therefore, he is deemed to continue to be ordinarily
resident in the area in which he was ordinarily resident immediately beforethe care home
accommodation was provided for him. The day before David presented at local authority B
he was staying with friends in that local authority area. His friends made it clear that this was
a short-term temporary arrangement, to prevent him becoming homeless upon leaving the
care home in local authority A. He had not built up any community ties within the area of
local authority B; nor had he chosen to reside in local authority B voluntarily and for settled
purposes. Therefore, under the [Shah] test, David has not acquired an ordinary residencein
local authority B.

However, nor does it appear that David has retained his ordinary residence inlocal authority
A where he lived with his parents. He left the care home in local authority A intentionally

and has no settled residence to which he can return. As David appears not to have been
ordinarily resident in either local authority A or local authority B immediately before he
presented at local authority B and was provided with accommaodation, it is decided that he
is a person of no settled residence. Section 18 of the Care Act 2014 makes clear that local
authorities have a duty to meet the needs of someoneg, if they are present in its area but of no
settled residence. Local authority B is therefore the authority responsible for David’s eligible
care and support needs and can therefore treat David as if he were ordinarily resident in their
area and provide him with accommodation.
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Ordinary residence when arranging accommodation in another area

19.25.  There may be some cases where the local authority considers it appropriate for the
person’s care and support needs to be met by the provision of accommodation in the area of
another authority, in premises which could be a care home or premises that are designated
(whether or not specifically designed or adapted for the purpose) for occupation by adults
with needs for care and support, to help enable them to adjust to independent living or to live
independently.

19.26.  In addition to their involvement in the planning process, the person will also have

a right to make a choice about their preferred accommodation (see chapter 8 and Annex

A about choice of accommodation). This right allows the person to make a choice about a
particular individual provider, including where that provider is located. Provided that certain
conditions are met, the local authority must arrange for the preferred accommodation. Many
people will either require or benefit from the support of an advocate, either under the Care
Act or under the Mental Capacity Act. The role of the advocate is to support and represent
the person. This may include helping them to make, or to express, a choice. It may include
representing their interests when they are unable to engage with the care planning process.

19.27. This will mean that local authorities will in some circumstances arrange
accommodation that is located in a different area. In any such case, it should be clear which
local authority is responsible for meeting the person’s needs in the future.

19.28.  Section 39 of the Care Act, and the regulations made under it?*” set out what should
happen in these cases, and specify which local authority is responsible for the person’s care
and support when the person is placed in another authority’s area. Together, these create the
principle that the person placed ‘out of area’ is deemed to continue to be ordinarily resident
in the area of the first or ‘placing’ authority, and does not acquire an ordinary residence in the
‘host’ or second authority. The local authority which arranges the accommodation, therefore,
retains responsibility for meeting the person’s needs.

19.29.  The regulations specify the types of accommodation to which this provision applies.
The regulations explicitly set out three types of accommodation:

* nursing homes/care homes — accommodation which includes either nursing care or
personal care;

e supported living/extra care housing; this is either;

e gpecialist or adapted accommodation: this means accommodation which includes
features that have been built in or changed to in order to meet the needs of adults
with care and support needs. This may include safety systems and features which
enable accessibility and navigation around the accommodation and minimise the risk
of harm, as appropriate to the individual; or

e accommodation which is intended for occupation by adults with care and support
needs, in which personal care is also available, usually from a different provider.

e shared lives schemes: accommodation which is provided together with care and
support for an adult by a shared lives carer, approved by the scheme, in the shared
lives carer’s home under the terms of an agreement between the adult, the scheme

237 The Care and Support (Ordinary Residence) (Specified Accommodation) Regulations.
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the shared lives carer and any local authority responsible for making the arrangement.
The shared lives carer will normally be providing personal care but they will not need
to provide it in every case.

19.30.  Where an adult has needs which can only be met by the provision of one of the
specified types of accommodation and the accommodation arranged is in another area, then
the principle of “deeming” ordinary residence applies. This means that the adult is treated

as remaining ordinarily resident in the area where they were resident before the placement
began. The consequence of this is that the local authority which arranges the accommodation
will remain responsible for meeting the person’s eligible needs, and responsibility does not
transfer to the authority in whose area the accommodation is physically located. However, in
circumstances where the person moves to accommodation of their own volition, without the
local authority making the arrangements, their ordinary residence would be where the new
accommodation is situated.

19.31.  Need should be judged to “only be able to be met” through a specified type of
accommodation where the local authority has made this decision following an assessment
and a care and support planning process involving the person. Decisions on how needs are
to be met, made in the latter process and recorded in the care and support plan, should
evidence that needs can only be met in that manner. The local authority must have assessed
those needs in order to make such a decision — the “deeming” principle therefore does not
apply to cases where a person arranges their own accommodation and the local authority
does not meet their needs.

19.32.  The first, or placing, local authority’s responsibility will continue in this way for as long
as the person’s eligible needs are met by a specified type of accommodation. This will include
situations where the person moves between different specified types of accommodation in
another (or more than one other) area.

19.33.  As an example, if the first authority places someone in one type of accommodation
in the area of the second authority (for example in a shared lives scheme or a care home) and
the person’s needs change, leading to them moving into another type of accommodation still
in the second authority (for example a supported living scheme), the person would continue
to be ordinarily resident in the first authority, and that authority would remain responsible for
the care and support. However, should the person’s needs no longer require a specified type
of accommodation, and should the person choose to settle in their own accommodation in
the second authority (or another area), then it is likely that their ordinary residence will change,
and the first local authority will no longer retain responsibility.

19.34.  The ordinary residence “deeming” principle applies most commonly where the

local authority provides or arranges the accommodation directly. However, the principle also
applies where a person takes a direct payment and arranges their own care (since the local
authority is still meeting their needs). In such cases, the individual has the choice over how
their needs are met, and arranges their own care and support. If the care plan stipulates

that person’s needs can be met only if the adult is living in one of the specified types of
accommodation and the person chooses to arrange that accommodation?® in the area of a
local authority which is not the one making the direct payments then the same principle would
apply; the local authority which is meeting the person’s care and support needs by making

238 Care and Support (Ordinary Residence ) (Specified Accommodation)) Regulations 2014.
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direct payments would retain responsibility. However, if the person chose accommodation that
is outside what was specified in the care plan or of a type of accommodation not specified in
the regulations, then the ‘deeming’ principle would not apply.

19.35. At present, direct payments may not be made to meet needs by the provision of
long-term care and support in a care home. However, the individual may request a direct
payment to meet needs for other types of accommodation specified in the regulations. Where
someone chooses a type of supported living accommodation, the direct payment would be
for the care but usually not the accommaodation. Local authorities should therefore ensure that
they have in place effective, proportionate processes for recording how the individual chooses
to meet their needs. More information on direct payments can be found in chapter 12.

19.36. If a local authority arranges a type of accommodation as specified in the regulations
in another area, or becomes aware that an individual with a direct payment has done so
themselves, the authority should inform the host authority, to ensure the host authority

is aware of the person in their area. The first authority should ensure that satisfactory
arrangements are made before the accommodation begins for any necessary support
services which are provided locally, such as day care, and that clear agreements are in place
for funding all aspects of the person’s care and support.

19.37.  In practice, the first local authority may enter into agreements to allow the authority
where the accommodation is located to carry out functions on its behalf. This may particularly
be the case where the accommodation is located some distance away, and some functions
can be performed more effectively locally. For example a carer may live in a different

authority from the person he or she is caring for. Local authorities may make arrangements

to reimburse to each other, any costs occurred through such agreements. However, local
authorities should take account of their on-going obligations towards the individual when
arranging for such types of accommodation

19.38. There may be occasions where a provider chooses to change the type of care which
it provides, for instance to de-register a property as a care home and to redesign the service
as a supported living scheme. Where the person remains living at the same property, and
their needs continue to be met by the new service, then ordinary residence should not be
affected, and the duty to meet needs will remain with the first authority. This will occur even if
the person temporarily moves to another address whilst any changes to the property occur.

NHS accommodation

19.39.  Where a person goes into hospital, or other NHS accommodation, there may

be questions over where they are ordinarily resident, especially if they are subsequently
discharged into a different local authority area. For this reason, the Care Act makes clear what
should happen in these circumstances.

19.40. A person for whom NHS accommodation is provided is to be treated as being
ordinarily resident in the local authority where they were ordinarily resident before the NHS
accommodation was provided. This means that where a person, for example, goes into
hospital, they are treated as ordinarily resident in the area where they were living before they
went into hospital. This applies regardless of the length of stay in the hospital, and means that
responsibility for the person’s care and support does not transfer to the area of the hospital, if
this is different from the area in which the person lived previously.
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19.41. This requirement also applies to NHS accommodation in Northern Ireland, Scotland
and Wales. If a person who is ordinarily resident in England goes into hospital in Scotland,
Wales or Northern Ireland, their ordinary residence will remain in England (in the local authority
in which they resided before going into hospital) for the purposes of responsibility for the
adult’s care and support.

Mental health after-care

19.42.  Under section 117 of the Mental Health Act 1983, local authorities together with
Clinical Commissioning Groups (CCGs)?*® have a joint duty to arrange the provision of mental
health after-care services for people who have been detained in hospital for treatment under
certain sections of the 1983 Act.?*? After-care services must have both the purposes of
“meeting a need arising from or related to the person’s mental disorder” and “reducing the risk
of a deterioration of the person’s mental condition and, accordingly, reducing the risk of the
person requiring admission to a hospital again for treatment for mental disorder.” The range of
services which can be provided is broad.?*!

19.43. The duty on local authorities to commission or provide mental health after-care rests
with the local authority for the area in which the person concerned was ordinarily resident
immediately before they were detained under the 1983 Act, even if the person becomes
ordinarily resident in another area after leaving hospital.

19.44.  Although any change in the patient’s ordinary residence after discharge will affect
the local authority responsible for their social care services, it will not affect the local authority
responsible for commissioning the patient’s section 117 after-care. As amended by the Care
Act 2014, section 117 provides that, if a person is ordinarily resident in local authority area (A)
immediately before detention under the 1983 Act, and moves on discharge to local authority
area (B) and moves again to local authority area (C), local authority (A) will remain responsible
for providing or commissioning their after-care. However, if the patient, having become
ordinarily resident after discharge in local authority area (B) or (C), is subsequently detained
in hospital for treatment again, the local authority in whose area the person was ordinarily
resident immediately before their subsequent admission (local authority (B) or (C)) will be
responsible for their after-care when they are discharged from hospital.

19.45. If, however, the patient’s ordinary residence immediately before being detained
cannot be established, the local authority responsible for commissioning the patient’s after-
care will be the one for the area in which the patient was resident immediately before being
detained under the 1983 Act. Only if that cannot be established,either, will the responsible
local authority be the one for the area to which the patient is sent on discharge. However,
local authorities should only determine that a person is not resident anywhere as a last resort.

239 Regulations made under section 117 may impose the duty of a CCG on another CCG or on NHS England
instead. At the time of publication, see regulations 14 and 15 of the National Health Service Commissioning
Board and Clinical Commissioning Groups (Responsibilities and Standing Rules) Regulations 2012/2996.

240 These are patients who leave hospital after being detained on the basis of an application under section 3,
a hospital order under section 37, or a hospital direction under section 45A, or a transfer direction under
section 47 or 48.

24 For detailed information on mental health after-care see the “Code of Practice Mental Health Act 1983
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19.46. If there is a dispute between local authorities in England about where the person was
ordinarily resident immediately before being detained, this will be determined by the process
set out in section 40 of the Care Act 2014. Disputes between a local authority in England and
a local authority in Wales will be determined by the Secretary of State for Health or the Welsh
Ministers. The Secretary of State and the Welsh Ministers shall publish arrangements for
determining which of them will determine such disputes.

Other common situations

Temporary absences

19.47.  Having established ordinary residence in a particular place, this should not be
affected by the individual taking a temporary absence from the area.151 The courts have
held that temporary or accidental absences, including for example holidays or hospital visits
in another area,'®® should not break the continuity of ordinary residence, and local authorities
should take this into account.

19.48. The fact that the person may be temporarily away from the local authority in which
they are ordinarily resident, does not preclude them from receiving any type of care and
support from another local authority if they become in urgent need (see Annex H1 for further
guidance regarding persons in “urgent need”). Local authorities have powers in the Care Act
to meet the needs of people who are known to be ordinarily resident in another area, at their
discretion and subject to their informing the authority where the person is ordinarily resident.

People with more than one home

19.49.  Although in general terms it may be possible for a person to have more than one
ordinary residence (for example, a person who divides their time equally between two homes),
this is not possible for the purposes of the Care Act 2014. The purpose of the ordinary
residence test in the Act is to determine which single local authority has responsibility for
meeting a person’s eligible needs, and this purpose would be defeated if a person could have
more than one ordinary residence.

19.50. If a person appears genuinely to divide their time equally between two homes, it
would be necessary to establish (from all of the circumstances) to which of the two homes
the person has the stronger link. Where this is the case, it would be the responsibility of
the local authority in whose area the person is ordinarily resident, to provide or arrange
care and support to meet the needs during the time the person is temporarily away at their
second home.

19.51.  Further scenarios which may occur are set out in Annex H, and may be used by local
authorities to support cases where there may be uncertainty as to an individual’s ordinary
residence.

People who arrange and fund their own care

19.52.  People who self-fund and arrange their own care and choose to move to another
area, and then find that their funds have depleted, can apply to the local authority area that
they have moved to in order to have their needs assessed. If it is decided that they have
eligible needs for care and support, the person’s ordinary residence will be in the place where
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they moved to and not the first authority. Further information regarding self-funders is at
annex H4.

Resolving ordinary residence and continuity of care disputes

19.53. In the majority of cases, determining ordinary residence should be straightforward.
However, there will be occasions where a person’s residency status is more complicated to
establish.

19.54. A question as to a person’s ordinary residence can only arise where two or more
local authorities are in dispute about the place of ordinary residence of a person. In such a
case, the authorities may apply for a determination to the Secretary of State or appointed
person. Where the local authorities concerned are in agreement about a person’s ordinary
residence, but the person is unhappy with the decision, the person would have to pursue this
with the authorities concerned and could not apply to the Secretary of State or an appointed
person for a determination.

19.55.  The Care and Support (Disputes Between Local Authorities) Regulations 2014 (the
regulations), set out the procedures local authorities must follow when disputes arise between
local authorities regarding a person’s ordinary residence. When a dispute between two or
more local authorities occurs, local authorities must take all reasonable steps to resolve the
dispute between themselves. It is critical that the person does not go without the care they
need, should local authorities be in dispute. The local authority that is meeting the needs of
the adult or the carer on the date that the dispute arises, must continue to do so until the
dispute is resolved. If no local authority is currently meeting the person’s needs, then the local
authority where the person is living or is physically present must accept responsibility until
the dispute is resolved. The local authority which has accepted provisional responsibility is
referred to as the “the lead authority”.

19.56. The lead authority must identify all the authorities involved in the dispute and co-
ordinate an ongoing dialogue between all parties involved. The parties involved must provide
the lead authority with contact details of a named person in relation to the dispute. The lead
authority must be responsible for the co-ordination of any information that may be relevant
to the dispute and keep all parties informed of any developments that may be relevant to

the dispute. The lead authority must also keep the person, or their carer if appropriate, fully
informed of dispute in question and of progress regarding any resolution.

19.57.  If, having taken appropriate legal advice and considered the position, and followed
the procedure set out in the disputes regulations, the authorities are still unable to resolve a
particular dispute, they must apply for a determination to the Secretary of State or appointed
person. Applications for determinations must be submitted by the lead authority before or

by the end of a period of four months from the date when the dispute arose. The provisional
acceptance of responsibility by the lead authority will not influence any determination made by
the Secretary of State.

Process for seeking a determination

19.58. The regulations place a duty on the parties involved in the dispute to provide
specified information to the Secretary of State or appointed person. The lead local authority
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must make a request in writing to the Secretary of State or appointed person , together with
a statement of facts and other documentation. The statement of facts must include certain
specified information as set out in the regulations. Local authorities should endeavour to
produce a statement of facts that is jointly agreed. If the parties cannot agree on particular
information, they should make clear what information the parties say is agreed, what
information the parties say is in dispute and, as regards the latter, what the parties’ respective
versions of the facts are. Local authorities should ensure that all documents sent to the
Secretary of State or appointed person are in an indexed paginated bundle. Copies of any
further document required will need to be added to the index for insertion into the bundle.

19.59. The Secretary of State or appointed person will not allow ordinary residence disputes
to run on indefinitely once they have been referred for a determination. The Secretary of State
— or appointed person — once satisfied that the parties have had adequate opportunities to
make representations, will proceed to make a determination. Any local authority failing to have
due regard to a determination by the Secretary of State or appointed person, would put itself
at risk of a legal challenge by the resident or their representative or the other local authorities
to the dispute.

19.60. Local authorities may wish to seek legal advice before making an application

for a determination, although they are not required to do so. If legal advice is sought,

local authorities may, in addition to the required documentation, provide a separate legal
submission. Where legal submissions are included, these should be exchanged between the
local authorities in dispute and evidence of this should be supplied to the Secretary of State.
All applications for Secretary of State determinations should be sent to the Department of
Health at the address below:

Department of Health Quality and Safety Team
Social Care Policy Division

Area 313B, Richmond House, 79 Whitehall
London SW1A 2NS

19.61. If during a determination of the ordinary residence dispute by the Secretary of State
or appointed person, a local authority in dispute is asked to provide further information to
the Secretary of State or appointed person, that local authority must provide that information
without delay.

19.62.  If the local authorities involved in the dispute reach an agreement whilst the Secretary
of State is considering the determination, they should notify the Department of Health at the
above address. Both parties must confirm that the dispute has been resolved after which the
determination will be closed down.

19.63. If a determination by the Secretary of State or an appointed person subsequently
finds another local authority to be the authority of ordinary residence, the lead local authority
can recover costs from the authority which should have been providing the relevant care and
support.

19.64.  The Department of Health makes available anonymised copied of determinations it
has made.?*? Although these do not set a precedent, as each case must be considered in
light of its own particular facts, they may provide local authorities with useful guidance when
faced with similar circumstances.

22 https://www.gov.uk/government/collections/ordinary-residence-pages
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19.65. Disputes about a person’s ordinary residence in connection with section 117 arising
between a local authority in England and a local authority in Wales, can be referred to the
Secretary of State, or Welsh Ministers for determination. The Secretary of State and the
Welsh Ministers shall publish arrangements for determining which of them will determine such
disputes.

19.66. As set out in Chapter 23 — Transition to the New Framework, provision will be made
to deal with transitional issues related to ordinary residence disputes. Thus, for example, any
dispute regarding ordinary residence that occurs and is submitted before April 2015 is likely to
be considered under the old regulations. We will set out more detail around this in transitional
provisions to be published early next year.

Financial adjustments between local authorities

19.67.  Sometimes a local authority has been paying for a person’s care and support, but it
later becomes apparent (for example as a result of an ordinary residence determination) that
the person is in fact ordinarily resident elsewhere. In these circumstances the local authority
which has been paying for that person’s care can reclaim the costs from the local authority
where the person was ordinarily resident.

19.68. This can occur in cases where it is not clear initially where the person is ordinarily
resident. In order to ensure that the individual does not experience any delay to their care due
to uncertainty over their ordinary residence, local authorities should be able to recover any
losses due to initial errors or delays in deciding where a person is ordinarily resident. This also
extends to costs spent supporting the carer of the person whose ordinary residence was in
dispute.

Reconsidering disputes

19.69. If further facts come to light after a determination has been made, it may be
appropriate for the Secretary of State or appointed person to reconsider the original
determination. As a consequence of this, a different determination may be substituted. This
may mean that payments made from one authority to another as a consequence of the first
determination will need to be repaid.

19.70.  Any review of the determination must begin within three months of the date of
the original determination. This is needed to ensure clarity and fairness in the process and
minimise the amount of time taken for determinations to be made.
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20. Continuity of care

This section provides guidance on:

e Sections 37-38 of the Care Act 2014;
e The Care and Support (Continuity of Care) Regulations 2014.

This chapter covers:

¢ Making an informed decision to move to a different local authority; confirming intention
to move; supporting people to be fully involved in the process;

* What local authorities take into account when they are planning the move with people;

* How to ensure continuity of the person’s care if the second local authority has not
carried out an assessment ahead of the day of the move;

* What happens if a person does not move.

20.1. People with care and support needs may decide to move home just like anyone
else, such as to be closer to family or to pursue education or employment opportunities, or
because they want to live in another area. Where they do decide to move to a new area and
as a result their ordinary residence status changes (see chapter 19 on ordinary residence),

it is important to ensure that care and support is in place during the move, so the person’s
wellbeing is maintained.

20.2. In circumstances where a person is receiving local authority support and moves within
their current local authority (for example, moving between homes in the same area), they
would remain ordinarily resident within that authority and it must continue to meet their needs.
Where the person chooses to live in a different local authority area, the local authority that is
currently arranging care and support and the authority to which they are moving must work
together to ensure that there is no interruption to the person’s care and support.

20.3.  The continuity of care chapter sets out the process local authorities must follow to
ensure that the person’s care and support continue, without disruption, during and after the
move. These procedures also apply where the person’s carer is receiving support and will
continue to care for adult after they have moved. In addition to meeting their responsibilities in
these sections, authorities are reminded that the other requirements of Part 1 of the Act apply
during this process, and authorities should refer to the guidance on wellbeing, prevention,
information and advice, integration, assessment and eligibility, and care and support planning.
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20.4. The aim of this process is to ensure that the person with care and support needs will
be able to move with the confidence that arrangements to meet their needs will be in place on
the day of the move. Local authorities are expected to achieve continuity of care by ensuring
that the second authority has completed a needs assessment and care and support plan of
the individual prior to the day of the move. It is possible that the second local authority might
be unable to complete a needs assessment prior to the day of the move due to the logistics
of assessing a person a long distance away or because they want to assess the adult in their
new home. If the second authority has not carried out the assessment prior to the move, it
must continue to meet the needs and take into account outcomes identified in the adult’s
current care and support plan until it has carried out its own assessment.

20.5.  The key to ensuring that the adult’s care is continued is through both local authorities
working together and that the adult and their carer, if they are continuing to care for the adult,
are at the centre of the process.

Definitions

20.6.  For the purpose of this chapter the following meaning applies:

e ‘Adult’” means the person who needs care and support, and is or is intending to move to
another authority.

e ‘Carer(s) refers to any carer(s) that the person may have who has decided to continue to
care for the adult after they have moved to the new area.

* ‘New carer’ refers to any new person who will take over the caring role when the adult
moves to the new area.

e ‘Person’ or ‘individual’ refer to both the adult needing care and support and the carer.

e ‘First authority’ means the local authority where the person lives and is ordinarily resident
prior to moving.

e ‘Second authority’ means the local authority the person is wishing to move to.
e ‘Assessment’ refers to both a needs assessment and a carer’s assessment.

Making an informed decision to move to a different local authority

20.7. When contemplating the possibility of moving, an adult may want to find out
information about the care and support available in one or more authorities. Local authorities
may already make much of this information publicly available in accordance with its general
duties under the Care Act (see chapter 3), and they should provide any extra information
requested by the adult and where relevant, their carer.

20.8. Local authorities can provide the adult and their carer with relevant information or
advice to help inform their decision. When providing relevant information and advice, local
authorities should guard against influence over the final decision. The authorities can, for
example, provide advice on the implications for the individual’s care and support (and their
carer’s support), but the final decision on whether or not to move is for the adult and, if
relevant, the carer to make.
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20.9.  The prompt provision of this information will help the adult make an informed decision
and assist the process if the adult decides that they want to move.

Confirming the intention to move

20.10. The continuity of care process starts when the second authority is notified of the
adult’s intention to move. Local authorities may find out about the person’s intention to move
from the individual directly or through someone acting on their behalf, who may contact either
the first authority or the second authority to tell them of their intentions. If the person has
approached the first authority and informed them of their intention to move, the first authority
should make contact with the second authority to tell them that the person is planning on
moving to their area.

20.11.  When the person has confirmed their intention to move with the second authority, the
authority must assure itself that the person’s intention is genuine. This is because the duties in
the Act flow from this point.

20.12.  To assure itself that the intention is genuine, the second authority should:

e establish and maintain contact with the person and their carer to keep abreast of their
intentions to move;

e continue to speak with the first authority to get their view on the person’s intentions;
e ask if the person has any information or contacts that can help to establish their intention.

20.13.  When the second authority is satisfied that the person’s intentions to move are
genuine, it must provide the adult and the carer if also intending to move, with accessible
information about the care and support available in its area. This should include but is not
limited to, details about:

20.14. the types of care and support available to people with similar needs, so the adult can
know how they are likely to be affected by differences in the range of services available:

* support for carers;
e the local care market and organisations that could meet their needs;

e the local authority’s charging policy, including any charges which the person may be
expected to meet for particular services in that area.

20.15.  Where the person moving currently receives a direct payment to meet some or all of
their needs, the first authority should advise the person that they will need to consider how to
meet any contractual arrangements put in place for the provision of their care and support.
For instance, any contracts a person may have with personal assistants who may not be
moving with them.

Supporting people to be fully involved

20.16.  The person may request assistance from either the first or second authority in helping
them understand the implications of their move on their care and support, and the authority
should ensure that they have access to all relevant information and advice. This should include
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consideration of the need for an independent advocate in helping the person to weigh up their
options (see chapter 7 on advocacy).

20.17.  There will be situations where the adult may lack capacity to make a decision about a
move, but the family wish to move the adult closer to where they live.

20.18.  The local authority must in these situations first carry out supported decision making,
supporting the adult to be as involved as possible and must carry out a capacity assessment
and where necessary then take “best interests” decisions. The requirements of the Mental
Capacity Act 2005 apply to all those who may lack capacity.

Preparing for the move

20.19.  Once the second authority has assured itself that the adult’s and where relevant

the carer’s intentions to move are genuine, it must inform the first authority. At this stage,
both authorities should identify a named staff member to lead on the case and be the
ongoing contact during the move. These contacts should make themselves known to the
person and lead on the sharing of information and maintaining contact on progress towards
arranging the care and support for the adult and support for the carer. These contacts
should be jointly responsible for facilitating continuity of care within an acceptable timeframe,
taking into consideration the circumstances behind the adult’s intention to move, such as a
job opportunity.

20.20. The second authority must provide the adult and carer with any relevant information
that it did not supply when the person was considering whether to move.

20.21. When the first authority has been notified by the second authority that it is satisfied
that the person’s intention to move is genuine, the first authority must provide it with:

* acopy of the person’s most recent care and support plan;

e acopy of the most recent support plan where the person’s carer is moving with them;
and

e any other information relating to the person or the carer (whether or not the carer has
needs for support), that the second authority may request.

20.22.  The information the second authority may request may include the most recent
needs assessment if the person’s needs are not likely to change as a result of the move,

the adult’s financial assessment, any safeguarding plan that have been completed for the
individual, and, where a Deprivation of Liberty has been authorised for a person who is
moving to a new local authority area, then a new referral for a Deprivation of Liberty must be
made to the new local authority.?*3

People receiving services under children’s legislation

20.23.  The continuity of care provisions will not apply for people receiving services under
children’s legislation. Where such a person has had a transition assessment (see chapter 16)
but is moving area before the actual transition to adult care and support takes place, the first

248 More detail can be found in Deprivation Of Liberty Safeguards, Mental Capacity Act 2005 Code of Practice.
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local authority should ensure that the second is provided with a copy of the assessment and
any resulting transition plan. Similarly, where a child’s carer is having needs met by adult care
and support in advance of the child turning 18 (following a transition assessment), the first
local authority should ensure that the second is provided with a copy of the assessment and
the carer’s support plan.

Assessment and care and support planning

20.24. If the person has substantial difficulty and requires help to be fully involved in the
assessment or care planning process and there is no other suitable person who can support
them, the Act requires that they must be provided with an independent advocate. In this
case the advocate should be provided by the second authority because it takes over the
responsibility for carrying out the assessment and care planning with the individual (see
chapter 7).

20.25.  The second authority must contact the adult and the carer to carry out an
assessment and to discuss how arrangements might be made. The second authority should
also consider whether the person might be moving to be closer to a new carer and whether
that new carer would benefit from an assessment.

20.26. Throughout the assessment process, the first authority must keep in contact with
the second authority about progress being made towards arranging necessary care and
support for the day of the move. The first authority must also keep the adult and the carer
informed and involved of progress so that they have confidence in the process. This should
include involving them in any relevant meetings about the move. Meetings may not always be
face-to-face where there are long distances between the local authorities involved. Having this
three-way contact will keep the individuals at the centre of the process, and help ensure that
arrangements are in place on the day of the move.

20.27.  All assessments, for adults with care and support needs and carers, must be carried
out in line with the processes described in chapter 6 of this guidance. The adult and the
carer, and anyone else requested, must be involved in the respective assessments. The
assessments must identify the person’s needs and the outcomes they want to achieve.
These could be the same as the outcomes the first authority was meeting or they could have
changed with the person’s circumstances.

20.28. The assessment must consider whether any preventative services or advice and
information would help either person meet those outcomes. The assessments should also
consider the individuals” own strengths and capabilities and whether support might be
available from family, friends or within the new community to achieve their outcomes. In
carrying out the assessments, the second authority must take into account the previous care
and support plan (or support plan) which has been provided by the first authority.

20.29. Following the assessment and after determining whether the adult or carer has
eligible needs, the second authority must involve the adult, the carer and any other individual
the person requests, in the development of their care and support plan, or the carer’s support
plan as relevant, and take all reasonable steps to agree the plan. The development of the care
and support plan or carer’s support plan should include consideration of whether the person
would like to receive a direct payment. Further guidance on care and support planning is
provided in chapter 10.
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20.30. The second authority should agree the adult’s care and support plan and carer’s
support plan, including any personal budget, in advance of the move to ensure that
arrangements are in place when the person moves into the new area. This should be shared
with the individuals before the move so that they are clear how their needs will be met, and
this must also set out any differences between the person’s original plan and their new care
and support or support plan. Such differences could arise where the range of services in one
local authority differs from the range of services in another. The second authority must also
explain to the adult or carer where there are any differences in their needs.

20.31.  The care and support plan should include arrangements for the entire day of the
move. This should be agreed by the adult, the carers (existing and new as relevant) and both
authorities. The first authority should remain responsible for meeting the care and support
needs the person has in their original home and when moving. The second authority is
responsible for providing care and support when the person and their carer move in to

the new area. The person moving is responsible for organising and paying for moving their
belongings and furniture to their new home.

20.32. In considering the person’s personal budget, the second authority should take into
consideration any differences between the costs of making arrangements in the second
authority compared with the first authority and provide explanation for such a difference
where relevant. Where there is a difference in the amount of the personal budget, this should
be explained to the person. It should also look to ensure that the person’s direct payment is in
place in a timely manner, for example, the person moving may have a personal assistant that
is also moving and will requiring paying.

Integration

20.33. The adult and their carer may have health needs as well as care and support needs.
Both local authorities should work with their local Clinical Commissioning Groups (CCGs) to
ensure that all of the adult’s and carer’s health and care needs are being dealt with in a joined
up way. Guidance to CCGs is set out in Who Pays.?**

20.34. If the person also has health needs, the second authority should carry out the
assessment jointly with their local CCG. Alternatively, if the CCG agrees, the second authority
can carry out the assessment on its behalf. Having a joint assessment ensures that all of the
person’s needs are being assessed and the second authority can work together with the
CCG to prepare a joint plan to meet the adult’s care and support and health needs. Where
relevant, the local authority may use the cooperation procedures set out in the Care Act to
require cooperation from the CCG, or other relevant partners, in supporting with the move.
More detail on these procedures is set out in chapter 15.

20.35. Providing joint care and support and health plans will avoid duplication of processes
and the need for multiple monitoring regimes. Information should be shared as quickly as
possible with the minimum of bureaucracy. Local authorities should work alongside health
and other professionals where plans are developed jointly to establish a ‘lead’” organisation
which undertakes monitoring and assurance of the combined plan. Consideration should be
given to whether a person should receive a personal budget and a personal health budget to

244 NHS England (2013) Who Pays? Determining Responsibility for Payments to Providers.
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support integration of services. More information about personal health budgets can be found
in chapter 11.

Equipment and adaptations

20.36. Many people with care and support needs will also have equipment installed and
adaptations made to their home. Where the first authority has provided equipment, it should
move with the person to the second authority where this is the person’s preference and it is
still required and doing so is the most cost-effective solution. This should apply whatever the
original cost of the item. In deciding whether the equipment should move with the person, the
local authorities should discuss this with the individual and consider whether they still want it
and whether it is suitable for their new home. Consideration will also have to be given to the
contract for maintenance of the equipment and whether the equipment is due to be replaced.

20.37.  As adaptations are fitted based on the person’s accommodation, it may be more
practicable for the second authority to organise the installation of any adaptations. For
example, walls need to be checked for the correct fixing of rails.

20.38.  Where the person has a piece of equipment on long-term loan from the NHS, the
second local authority should discuss with the relevant NHS body. The parties are jointly
responsible for ensuring that the person has adequate equipment when they move (see
chapter 15 on cooperation and integration).

Copy of documentation

20.39. The second authority must provide the adult and the carer and anyone else
requested with a copy of their assessments. This must include a written explanation where it
has assessed the needs as being different to those in the care and support plan or the carer’s
support plan provided by the first authority. The second authority must also provide a written
explanation if the adult’s or carer’s personal budget is different to that provided by the first
authority.

What happens if the second authority has not carried out an
assessment before the day of the move?

20.40. The second local authority is generally expected to have carried out their needs
assessment of the persons moving prior to the day of the move. However, there may be
occasions where the authority has not carried out the assessments or has completed the
assessments but has not made arrangements to have support in place. This might happen
where the second authority wants to assess the person in their new home and consider if
their needs have changed, for example because they have started a new job or are now in
education, or they have moved to be closer to family. The second authority must still have
made contact with the adult and their carer in advance of the move.

20.41.  Where the full assessment has not taken place prior to the move, the second
authority must put in place arrangements that meet the adult’s or carer’s needs for care and
support as identified by the first authority. These arrangements must be in place on the day
of the move and continue until the second authority has carried out its own assessment
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and put in place a care and support plan which has been developed with the person (see
chapter 6-10).

20.42. The second authority must involve the adult and carer, and any relevant independent
advocate, as well as any other individual that either person may request, when deciding

how to meet the care and support needs in the interim period. The authority must take all
reasonable steps to agree these temporary arrangements with the relevant person.

Matters local authorities must have regard to when making
arrangements

20.43. The Care and Support (Continuity of Care) Regulations 2014 require the second
authority to have regard to the following matters when meeting the person’s needs in advance
of carrying out their own assessment:

e Care and support plan: The adult’s care and support plan, and the carer’s support plan
if the carer is also moving, which were provided by the first authority. The second authority
should discuss with the adult and the carer how to meet their eligible needs and any
other needs that the first authority was meeting that are not deemed as eligible but were
included in either plan.

e Outcomes: Whether the outcomes that the adult and the carer were achieving in day-to-
day life in their first authority are the outcomes they want to achieve in the new authority,
or whether their aims have changed because of the move.

¢ Preferences and views: The preferences and views of the adult and the carer on how
their needs are met during the interim period.

20.44.  The second authority must also consider any significant difference to the person’s
circumstances where that change may impact on the individual’s wellbeing, including:

e Support from a carer: Whether the adult is currently receiving support from a carer and
whether that carer is also moving with them. Where the carer is not moving the second
authority must consider how to meet any needs previously met by the carer, even if the
first authority was not providing any service in relation to those needs.

e Suitability of accommodation: Where the new accommodation is significantly different
from the original accommodation and this changes the response needed to meet the
needs. For example, the adult may move from a ground floor flat to a first floor flat and
now need assistance to manage stairs.

e Where the person has received equipment or had adaptations installed in their original
home by the first authority, the procedures as set out in paragraphs 20.36-20.39 should
be followed.

* Access to services and facilities: Where the services and facilities in the new area are
different, and in particular fewer than those in the originating area; for example access
to food deliveries or other food outlets, access to public transport, or access to leisure
or recreational facilities, the person’s workplace. A move from an urban to a rural
environment could bring this about.
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e Access to other types of support: Where the person was receiving support from friends,
neighbours or the wider community and this may not readily be available in their new area.

* Where the person makes use of universal services such as local authority day services,
drop in support, or befriending schemes, and these are not available in the new area.

20.45. If the person has substantial difficulty in being fully involved in the assessment,
care planning or review process the second authority should consider whether the person
needs an independent advocate or whether their original advocate is moving with them (see
chapter 7 on advocacy).

20.46. The second authority should ascertain this information from relevant documentation
sent to them or by talking to the individuals involved, and the first authority.

20.47. The adult or carer should not be on an interim care and support (or support) package
for a prolonged period of time as a tailored care and support (or support) plan must be put in
place. The second authority should carry out the assessment in a timely manner.

When the adult does not move or the move is delayed

20.48. There are a range of reasons why a person might not move on the designated day.
This may be, for example, because they have become unwell, there has been a delay in
exchanging contracts. Where there has been a delay because of unforeseen circumstances,
both authorities should maintain contact with the person to ensure that arrangements are in
place for the new date of the move.

20.49. If the person’s move is delayed and they remain resident in the area of the first
authority, they will normally continue to be ordinarily resident in that area and so the first
authority will remain responsible for meeting the person’s and the carer’s needs. Both local
authorities may have incurred some expense in putting arrangements in place before the
move was delayed. In such circumstances each of the authorities should consider agreeing to
cutting their losses incurred in preparing continuity of care.

20.50. In circumstances where the second authority has not assessed the person prior to
the move and is planning to meet needs based on their original care and support plan, but it
transpires that the individual does not move to the second authority (and so the first authority
remains responsible for providing care and support), the Care Act does provide for the
second authority to be able to recover any costs it incurred from the first authority. In deciding
whether to recover these costs the second authority may want to consider, for example,
whether the first authority was aware that the person was not going to move and had not

told the second authority or whether the first authority was not aware and was unable to
advise the second authority not to make arrangements. The second authority should consider
whether it would be reasonable to recover their costs depending on the circumstances of

the case.

Disputes about ordinary residence and continuity of care

20.51.  Where local authorities are in dispute over application of the continuity of care
provisions, the authorities who are parties to the dispute must not allow their dispute to
prevent, delay or adversely affect the meeting of the person’s needs. Where the authorities
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cannot resolve their differences, the steps described in chapter 19 on ordinary residence
disputes must be taken to ensure that the person is unaffected by the dispute and will
continue to receive care for the needs that were identified by the first local authority.

Making complaints

20.52. It is important that individuals have confidence in the assessment process and the
wider care and support system. Therefore any individual should be able to make a complaint
and challenge decisions where they believe a wrong decision has been made in their case.
Current complaints provision for care and support is set out in regulations Local Authority
Social Services and NHS Complaints Regulations 2009, made under powers in Sections
113 to 115 of the Health and Social Care (Community Health and Standards Act) 2003. The
provisions of the regulations mean that anyone who is dissatisfied with a decision made by
the local authority would be able to make a complaint about that decision and have that
complaint handled by the local authority. The local authority must make its own arrangements
for dealing with complaints in accordance with the Local Authority Social Services and
National Health Service (England) Complaints Regulations 2009 No. 309.
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21. Cross-border placements

This chapter provides guidance on:
e Section 39 of and Schedule 1 to the Care Act 2014;

e The Care and Support (Cross-border Placements and Business Failure: Temporary Duty)
(Dispute Resolution) Regulations 2014.

This chapter covers

e |ocal authorities’ (in Northern Ireland, Health and Social Care (HSC) Trusts’)
responsibilities with respect to placing individuals into care home accommodation in
different territories of the UK;

* Those matters local authorities (or HSC Trusts) should have regard to when
considering, planning and carrying out a cross-border placement;

* Process for resolving disputes that may arise in relation to a cross-border placement.

Definitions

21.1. First authority — the local authority (or Health and Social Care (HSC) Trust in Northern
Ireland) which places the individual in a cross-border residential placement.

21.2.  Second authority — that local authority (or HSC Trust) into whose area the individual is
placed or to be placed.

Principles and purpose of cross-border placements

Purpose

21.3. People’s health and wellbeing are likely to be improved if they are close to a support
network of friends and family. In a small number of cases an individual’s friends and family
may be located in a different country of the UK from that in which they reside.

21.4. In the production of a care and support plan,?*® the authority?*® and the individual
concerned may reach the conclusion that the individual’s wellbeing is best achieved by a
placement into care home in a different country of the UK. Schedule 1 to the Care Act sets
out certain principles governing cross-border residential care placements.

25 |In Wales, the requirement to prepare a care and support plan will be commenced under the Social
Services and Well-being (Wales) Act in April 2016. Until then, references in this document to “care and
support plans” should be understood to refer to existing care management arrangements.

246 Authority = Local Authority in England, Wales and Scotland. HSC Trust in Northern Ireland
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21.5.  As a general rule, responsibility for individuals who are placed in cross-border
residential care remains with the first authority. This guidance sets out how the first and
second authorities should work together in the interests of individuals receiving care and
support through a cross-border residential placement.

Principles

21.6.  The four administrations of the UK (England, Scotland, Wales and Northern Ireland)
have worked together to agree Schedule 1 and this accompanying guidance. Underpinning
this close co-operation have been two guiding principles that those involved in making cross-
border residential care placements should abide by.

A person-centred process

21.7. The underlying rationale behind Schedule 1 is to improve the wellbeing of individuals
who may benefit from a cross-border residential care placement. If an authority, in creating
an individual’s tailored care and support plan, believes a cross-border placement could be
appropriate they should discuss this with the individual and/or their representative. In making
the resulting arrangements, authorities should and in certain cases, must have regard to
views, wishes, feelings and beliefs of the individual (see earlier chapter in this statutory
guidance on wellbeing).

Reciprocity and cooperation

21.8. The smooth functioning of cross-border arrangements is in the interests of all parties —
and most importantly the interests of those in need of care home placement — in all authorities
and territories of the UK. It is not envisaged that authorities will suffer significant added
financial disadvantage by making cross-border placements. All authorities are expected to
co-operate fully and communicate properly. In the circumstances where individuals may

need care and support from the second authority (e.g. in the event of unforeseen and urgent
circumstances such as provider failure) the second authority may have a duty to meet such
needs and there should be no delay in the discharge of such a duty (arrangements to recoup
costs can always be made subsequently).

21.9. Local authorities in England making a cross-border placement should be aware that

in general the duties specified in the Act, and this statutory guidance, apply to cross-border
placements as they apply to placements within an authority’s own area. This guidance applies
to cross-border placements of any duration.

Cross-border care home placements

21.10.  Authorities should follow the following broad process for making cross-border
residential care placements. Authorities may wish to adapt this process to fit their needs; but
in general, authorities should aim to follow, as far as possible, the processes set out below.

2111, Authorities may wish to designate a lead official for information and advice relating to
cross-border placements and to act as a contact point.

21.12.  These steps should be followed whenever a cross-border residential placement
is arranged by an authority, regardless of whether it is paid for by that authority or by the
individual.
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Step one: care and support planning

21.13. A need for a cross-border residential care placement will be determined as part of
the overall care and support plan prepared by the authority, in partnership with the individual
concerned.

21.14.  Authorities should, in assessing care and support needs, establish what support
networks (e.g. friends and family) the individual concerned has in their current place of
residence.’®® In discussions with the individual and other relevant parties, enquiries should be
made as to whether a support network exists elsewhere. Alternatively, the individual (or their
family or friends) may proactively raise a desire to move to an area with a greater support
network'®® or to move to an area for other reasons.

21.15. Authorities should give due consideration as to how to reflect cross-border
discussions with the individual in the care and support planning process (see chapter 10 on
care and support planning for further information).

21.16.  Where it emerges that residential care in a different territory of the UK may be
appropriate for meeting the person’s needs, the authority should inform the individual
concerned (and/ or their representative) of the potential availability of a cross-border
placement if the individual (and/ or their representative) has not already raised this themselves.

21.17. Should the individual wish to pursue the potential for a cross-border placement, the
authority will need to consider carefully the pros and cons. Questions the authority may wish
to address could include:

e Would the support network in the area of the proposed new placement improve (or at
least maintain) the individual’s wellbeing?

e What effect might the change of location have on the individual’'s wellbeing? How well are
they likely to adapt to their new surroundings?

e |s the individual in receipt of any specialist health care? Will the locality of the proposed
new placement allow for the satisfactory continuation of this treatment?

* Where the individual lacks the mental capacity to decide where to live, who is the
individual’s representative? The representative should be consulted and in certain cases
there will be a duty to involve such persons in carrying out a needs assessment, 24248

21.18.  With the permission of the individual concerned (or their representative), the authority
should approach the friends and/ or family of the individual concerned who are resident in
the area of the proposed new placement (and, any friends and/ or family in the area of their
current residence) to seek their views on the perceived benefits of the placement and any
concerns they may have.

247 Cross-border placements could occur where a person is living at home or where they are already living in
residential care accommodation.

248 See section 9 of the Care Act as to the duties on English local authorities in relation to the assessment of
adults’ needs for care and support. Section 9(5) imposes a duty to involve the adult, any carer the adult
has, any person whom the adult asks the authority to involve, or where the adult lacks capacity to ask the
authority to involve, any person who appears to the authority to be interested in the adult’s welfare. Under
section 9(6) English authorities must also consider whether and, if so, to what extent, matters other than
the provision of care and support could contribute to the achievement of the outcome involve persons in
carrying out needs assessments.
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21.19.  Should a cross-border placement still appear to be in the interests of the individual’s
wellbeing the authority should take steps to investigate which providers in the proposed new
placement area exist and which are likely to be able to meet the needs of the individual. The
authority should conduct all necessary checks and exercise due diligence as it would with any
other care home placement.

21.20. In preparing a care and support plan, authorities should (and in England must)
involve the individual, any carer of the individual, and any person whom the individual asks
the authority to involve or, where the individual lacks capacity to ask the authority to involve
others, any person who appears to the authority to be interested in the individual’s welfare. In
involving the individual, the authority should (and in England must) take all reasonable steps
to reach agreement with the individual about how the authority should meet the needs in
question.

21.21.  The individual should be kept informed and involved throughout the process. Their
views on suitable providers should be sought and their agreement checked before a final
decision is made. The benefits of advocacy in supporting the individual to express their
wishes should be considered throughout and relevant duties met (see earlier chapter on
advocacy).

21.22.  The individual should also be informed of the likelihood of the first authority giving
notification of the placement to the second authority, seeking that authority’s assistance with
management of the placement or with discharge of other functions, for example reviews, and
of what this would involve. Where, for example, this would involve the sharing of information
or the gathering of information by the second authority on behalf of the first, (see next section)
the individual should be informed of this at the outset and their consent sought.

21.23.  Authorities should strive to offer people a choice of placements.?4
Step two: initial liaison between “first” and “second” authority

21.24.  Once the placement has been agreed in principle (with the individual concerned
and/or their representative) and the authority has identified a potential provider they should
immediately contact the authority in whose area the placement will be made.

21.25.  The first authority should:

* notify the second authority of their intention to make a cross-border residential care
placement;

e provide a provisional date on which they intend for the individual concerned to commence
their placement;

e provide the second authority with details of the proposed care provider;
e seek that authority’s views on the suitability of the residential accommodation.
21.26. The initial contact can be made by telephone, but should be confirmed in writing.

21.27.  The second authority has no power to “block” a residential care placement into

its area as the first authority contracts directly with the provider. In the event of the second
authority objecting to the proposed placement, all reasonable steps should be taken by the
first authority to resolve the issues concerned before making the placement.

249 See section 9(5) of the Act as to the duties on English local authorities to involve persons in carrying out
needs assessments the adult wishes to achieve.
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21.28. Following the initial contact and any subsequent discussions (and provided no
obstacles to the placement taking place have been identified) the first authority should write to
the second authority confirming the conclusions of the discussions and setting out a timetable
of key milestones up to the placement commencing.

21.29. The first authority should inform the provider that the placement is proposed — in
the same way as with any care home placement. The first authority should ensure that the
provider is aware that this will be a cross-border placement.

21.30. The first authority should contact the individual concerned and/or their representative
to confirm that the placement can go ahead and to seek their final agreement. The first
authority should also notify any family/friends that the individual has given permission and/ or
requested to be kept informed.

21.31.  The first authority should make all those arrangements that it would normally make in
organising a residential care placement in its own area.

Step three: arrangements for ongoing management of placement

21.32. A key necessity is for the first authority to consider with the second authority,
arrangements for the on-going management of the placement and assistance with the
performance of relevant care and support functions.

21.33.  The first authority will retain responsibility for the individual and the management and
review of their placement. In this regard, the authority’s responsibilities to the individual are no
different than they would be if the individual was placed with a provider in the authority’s own
area.

21.34. However, it is recognised that the practicalities of day-to-day management of a
placement potentially hundreds of miles distant from the authority may prove difficult.

21.35.  As such, the first authority may wish to make arrangements for the second authority
to assist with the day-to-day placement management functions for example where urgent
in-person liaison is required with the provider and/or individual concerned, or with regular
care reviews which are for the first authority to perform (in accordance with its statutory
obligations),?® but with which the second authority may be able to assist (e.g. by gathering
information necessary for the review and passing this to the first authority to make a decision).

21.36. It should be made clear that ultimate responsibility for exercising the functions
remains with the first authority (they are obtaining assistance with the performance of these
functions or, where applicable, authorising the exercise of functions on their behalf).

21.37.  Any such arrangement should be detailed in writing — being clear as to what role the
second authority is to play and for how long. Clarity should also be provided on the regularity
of any reporting to the first authority and any payment involved for services provided by the
second authority.

Step four: confirmation of placement

21.38.  When the placement has been confirmed, the first authority should notify the
second authority and detail in writing all the arrangements made with the second authority

250 See section 27 of the Act as to the review of care and support plans by English local authorities. See
section 79 as to delegation of functions by such authorities and the chapter in this guidance on delegation.
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for assistance with on-going placement management and other matters. The first authority
should also confirm the date at which the placement will begin.

21.39. The second authority should acknowledge receipt of these documents/information
and give its agreement to the arrangements in writing.

21.40. The first authority should provide the individual concerned and/or their representative
with contact details (including whom to contact during an emergency) for both the first and
second authority. If required, it is expected that the first authority will be responsible for
organising suitable transport, and for the costs of it, to take the individual and their belongings
to their new placement.

21.41.  As would be the case normally, the first authority will normally be responsible for
closing off previous placements or making other necessary arrangements regarding the
individual’s prior residence.

Other issues to be considered during the organisation of a
placement

Timeliness of organising and making a placement

21.42.  Steps one to four should be conducted in a timely manner; the time taken should be
proportionate to the circumstances.

Self-arranged placements

21.43.  This guidance does not apply in relation to individuals who arrange their own care.
Individuals who arrange and pay for their own care will normally become ordinarily resident
in and/or the responsibility of the area to which they move. This guidance does apply to
individuals who pay for their own care where that care is arranged by an authority.

Issues that may arise once a placement has commenced

Where the individual requires a stay in NHS accommodation

21.44. Should the individual placed cross-border need to go into NHS accommodation?® for
any period of time then this stay will not interrupt the position regarding ordinary residence or
responsibility deemed under Schedule 1.

21.45. If, while the individual is in NHS accommodation, a “retention” fee is payable to the
care provider to ensure the individual’s place is secured, this will be the responsibility of the
first authority.

Where the individual requires NHS-funded nursing care

21.46. Should the individual being placed require NHS-funded nursing care, the
arrangements for delivering this should be discussed between the first authority, the NHS
body delivering the care, the NHS body funding the care and the care provider prior to
the placement commencing. Early (indeed advance) engagement with the NHS in such

251 See section 39(6) of the Care Act as to the meaning of “NHS accommodation”.
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circumstances is important in ensuring smooth and integrated provision of services in cross-
border placements.

21.47. Where the need for nursing care becomes evident after the placement has
commenced, the relevant authorities should work together to ensure this is provided without
delay.

21.48.  The four administrations of the UK have reached separate bilateral agreements as to
which administration shall bear the cost of NHS funded nursing care required for individuals
placed cross-border into a care home.

21.49. In the event of cross-border placements between England and Scotland or between
England and Northern Ireland (in either direction) the health service of the country of the

first authority will be responsible for nursing costs. (In England therefore, the individual’s
responsible Clinical Commissioning Group will pay the costs.) The NHS standing rules will

be amended to facilitate this. The first authority should inform the CCG of the arrangements
being made and their formal consent sought. It is not expected that the CCG would withhold
consent — any change in costs associated with the care would be likely to be negligible.

21.50. In the event of a cross-border placement between England and Wales (in either
direction), the second authority’s health service will be responsible for the costs of NHS
nursing care. However, in the event of a cross-border placement between Wales and
Scotland, Wales and Northern Ireland, or between Scotland and Northern Ireland, the first
authority’s health service will retain responsibility for the costs of NHS funded nursing care.

Where the individual’s care needs change during the placement

21.51.  In the event that an individual’s care and support needs change during the course of
the placement, these should be picked up in the course of a review and the care and support
plan amended as needed.

21.52.  The first authority retains responsibility for review and amendment of the individual’s
care and support plan, although it may have agreed with the second authority that the latter
will assist it in certain ways. In this case, clarity and communication will be important as to
each authority’s roles (see chapter 13 for more information on reviews of care and support
plans and chapter 18 for more information on delegation).

Handling complaints

21.53. If the complaint relates to the care provider, it should normally be made to the
provider in the first instance and dealt with according to the complaints process of the
provider as governed by the applicable legislation, which will normally be the legislation of the
administration into which the individual has been placed.

21.54. If the complaint relates to NHS care, it should be dealt with according to the legislation
governing such complaints in the relevant territory of the UK.

21.65.  Complaints regarding the first authority should be dealt with by the first authority
in accordance with the relevant legislation of that territory of the UK. As should complaints
regarding the care and support plan. Complaints regarding the second authority should be
dealt with by the second authority.
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21.56. If referral to the health ombudsmen is necessary this should be made to the
ombudsmen whose investigation the provider or authority in question is subject to, in
accordance with the governing legislation. See subsequent section for how to deal with a
dispute that might arise between two or more authorities.

Reporting arrangements

21.57.  There is no legal requirement for authorities to notify national authorities that a
cross-border placement has taken place. However, as UK-wide cross-border placements

will generally be a new occurrence, it will be sensible to record the number of placements
occurring to best inform future application of the policy. Therefore, authorities should record
the number of placements made into their area from other territories of the UK and vice versa.

Disputes between authorities

21.58. If authorities have regard to and apply the suggested process and procedures
outlined above and, more importantly, if the first and second authority work together in a
spirit of reciprocity and cooperation and promptly communicate in order to ensure matters
go smoothly, then there should be no need for dispute resolution. A dispute is most likely
to occur because of lack of communication or following a communication breakdown/
misunderstanding between first and second authority during the process of arranging the
placement.

21.59.  The four administrations of the UK have worked together on the contents of specific
regulations governing the process of resolving a dispute. These regulations cover all disputes
that arise about the application of paragraphs 1 to 4 of Schedule 1 to the Act (general non-
transfer of responsibility in the case of placements).

21.60. The regulations under Schedule 1 state:

e Adispute must not be allowed to prevent, interrupt, delay or otherwise adversely affect the
meeting of an individual’s care and support needs.??

e The authority in whose area the individual is living at the date the dispute arises is the
lead authority for the purposes of duties relating to coordination and management of the
dispute.

21.61.  Inthe event of a dispute between two authorities where the individual is living in the
area of one of those authorities when the dispute is referred, the Ministers/Northern Ireland
Department (NID) in whose jurisdiction that area lies would determine the dispute. In the event
of other disputes between authorities, the Ministers/NID in whose jurisdiction those authorities
sit would decide between themselves as to who would determine the dispute.

21.62. Before a dispute is referred to the relevant Ministers/NID, the authorities concerned
must take a number of steps. These include the following. The lead authority must:

e (Co-ordinate the discharge of duties by the authorities in dispute.
e Take steps to obtain relevant information from those authorities.

e Disclose relevant information to those authorities.

252 See further the meaning of “needs” in relation to the four territories under the regulations.
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21.63. Authorities in dispute must:

¢ Take all reasonable steps to resolve the dispute between themselves.

e Co-operate with each other in the discharge of their duties.

21.64. Each authority in dispute must:

e Engage in constructive dialogue with other authorities to bring about a speedy resolution.
e Comply with any reasonable request made by the lead authority to supply information.

21.65. The regulations specify the requisite contents of a dispute referral as follows. When a
dispute is referred, the following must be provided:

e Aletter signed by the lead authority stating that the dispute is being referred and
identifying the provision of the Act which the dispute is about.

e A statement of the facts.

e (Copies of related correspondence.

21.66. The statement of facts must include:

e Details of the needs of the individual to whom the dispute relates.

¢ Which authority, if any, has met those needs, how they have been met and the relevant
statutory provision.

* Any relevant steps taken in relation to the individual.

¢ An explanation of the nature of the dispute.

¢ Details of the individual’s place of residence and any former relevant residence.
e Chronology of events leading up to the referral.

e Details of steps authorities have taken to resolve dispute.

e Where the individual’'s mental capacity is relevant, relevant supporting information.

21.67.  The authorities in dispute may make legal submissions and if they do, they must send
a copy to the other authorities in dispute, and provide evidence that they have done so.

21.68. The Responsible Person (i.e. Minister or Northern Ireland Department) to whom the
dispute has been referred must:

e Consult other responsible persons (i.e. Ministers or NI Department) in determining the
dispute.

e Notify those responsible persons of their determination.

Provider failure

21.69. In the event that a provider with which cross-border arrangements for an individual
have been made or funded fails and is unable to carry on the care activity as a result, the
authority in whose area that individual’s care and support needs were being met has duties to
ensure those needs continue to be met for so long as that authority considers it necessary, in
the case of residential placements, as the first authority will normally continue to have overall
responsibility.
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21.70. Close communication and cooperation between the first and second authority
throughout will be important. The temporary duty to meet needs in the event of provider
failure will apply to authorities in England and Northern Ireland but is not expected to apply to
local authorities in Wales until April 2016.

21.71. In the event of provider failure in Scotland, local authorities are required to perform
duties provided for under Part 2 of the Social Work (Scotland) Act 1968 as specified in
regulations made by the Secretary of State under paragraphs 1(6) and (7), 2(9) and (10) and
4(5) and (6) of Schedule 1 to the Care Act 2014.

21.72.  The Act enables the authority under the duty mentioned in paragraph 21.69 to recover
costs from the authority which made or funded the arrangements. This power will be
commenced in relation to local authorities in Wales at the same time as the temporary duty is
commenced in relation to them.

21.73. If a dispute later emerges, for example regarding costs incurred as a result of the
provider failure situation, then the Schedule 1 dispute regulations described above will apply
(where this concerns duties on authorities in England, Wales or Northern Ireland).

Potential future cross-border arrangements

21.74.  Schedule 1 makes provision for regulation-making powers with respect to applying
cross-border principles to direct payments and/ or other types of accommodation which are
not arranged by a local authority.

21.75.  The UK Government and the Devolved Administrations will be keeping under review
the possibility of exercising these regulation-making powers, in light of the implementation of
residential cross-border placements and policy developments across all UK administrations.
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Case Study: Frances

Frances is a 78 year old lady with severe arthritis who lives alone in south London.
Frances slips whilst walking down her stairs and breaks a wrist and leg. Frances

is admitted to a local general hospital. At the hospital, Francis is visited by a local
authority social services member, Ray who conducts a needs assessment. During the
assessment, Ray asks Frances about her support network — does she have any friends
and/or family nearby? Frances says her best friend passed away last year. She has one
son but he lives outside Edinburgh with his young family.

When Ray re-visits Frances, he informs her that she is eligible for care and support. He
also says, that whilst a number of options exist, it is Ray’s opinion, that Frances’s severe
arthritis now means she is unable to live independently and that a care home may be the
best way forward. Frances agrees. She expresses relief that she will not have to return
home alone but is anxious at moving to an unfamiliar setting.

Ray asks Frances whether she has considered moving to be nearer her son. Frances
says yes, but has previously dismissed the idea because she didn’t want to get in the
way. Ray asks whether a move to a care home near her son might be attractive. The local
authority would take care of the arrangements and her son and his family could visit more
easily. Frances is keen to take this further. Ray asks Frances’s permission to contact her
son. Frances agrees.

Ray contacts Frances’s son, lan. lan says he wishes he could visit Frances more often
but with two young children and a busy job it is hard to do so. lan phones every few days
and says he knows Frances has been feeling down since her friend passed away. lan’s
house is too small to accommodate Frances and is empty all day so no-one would be
available to support Frances. Ray explains the possibility of a cross-border placement for
Frances into a care home close to lan. lan says he would find this very attractive. Frances
has always enjoyed her visits to Scotland before, especially seeing her grandchildren. lan
agrees to talk to Frances about the possibility.

Ray hears from Frances the next day — she and her son would like to go forward with

a cross-border placement. Ray researches possible care homes close to lan, taking
Frances’s preferences into account and selects three possibilities which Frances, in
conference with lan, pick from. The preferred home is in a suburban area similar to that
in which Frances currently lives and close to a church — Frances is a regular church-goer.
Ray contacts the care home provider and confirms availability and fees and informs the
provider that this would be a cross-border placement.
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Ray phones his opposite number, Rhian, in the Edinburgh local authority where the care
home is based. Ray informs Rhian that it appears likely a cross-border placement will
take place. Rhian says she knows the care home in question and the standard of care is
good based on inspectorate findings. Ray thanks her and follows up in writing with the
provisional date when the placement will occur and details of the care provider identified.

Over the next week, arrangements for the placement are firmed up. Ray draws up

an agreement as to how Frances’s care will be managed on a day-to-day basis with
assistance from Rhian’s authority. Rhian has agreed that her local authority will take on
several roles including providing assistance and information so that the local authority
can fulfil its responsibilities. Rhian’s team agree to help to carry out regular care reviews
by gathering and reporting information back to Ray’s local authority as ultimate decision-
maker. Rhian also agrees that her local authority will provide support in an emergency
situation.
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22. Sight reqisters

This chapter provides guidance on:
e Section 77 of the Care Act 2014;
* The Care and Support (Registers) Regulations 2074.

This chapter covers:

* Reqgistration;

e Certification;

e Transferring and retaining the Certificate of Vision Impairment (CVI);
e Making contact;

e Continuity of care;

e Care planning;

¢ Rehabilitation;

e Care and support for deafblind children and adults;

e Other registers.

22.1. Local authorities must keep a register of people who are severely sight impaired and
sight impaired.

22.2. Registration is voluntary, however individuals should be encouraged to consent to
inclusion on the register as it may assist them in accessing other concessions and benefits.
The data which local authorities are provided on registration are also of benefit in service
planning for health and care and support. However, individuals’ access to care and support
is not dependent upon registration, and those with eligible needs for care and support should
continue to receive it regardless of whether they consent to inclusion on the register.

22.3. Local authorities should help health and social care organisations to work together to
meet the needs of people who have sight loss, for example, ensuring that care and support
services know what help somebody needs in their home when they leave hospital. Timely
assessment and care and support that is integrated with health care and person-centred offer
the potential to make improvements in experience and outcomes of people who are sight
impaired, as well as improving system efficiency.

Registration

22.4. Local authorities must keep a register of people who are severely sight impaired and
sight impaired. Local authorities may wish to use this opportunity to bring forward information
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from existing registers and update details, for example, to check if the information on the
register is still current, for example a person may have moved out of the area.

22.5.  The Certificate of Vision Impairment (CVI) formally certifies someone as being sight
impaired or as severely sight impaired. A copy of the CVI should be sent to the relevant local
authority by the hospital staff. However, people in receipt of a CVI should not be added to the
local register until they have given their specific consent to the local authority for registration.
If the person has given consent he or she may then be registered. Local authorities may

take the date of certification given on the CVI as the effective date of registration. However, if
consent has not been given, the person should still be offered a needs assessment.

22.6. The GVl is an important source of information for local authorities in relation to their
registration duties. Local authorities should satisfy themselves that the CVI is completed
correctly and it contains valid signatures as required (currently the consultant ophthalmologist
and the patient) when receiving a hard copy of the form. Electronic versions and paper copies
of CVIs should be accepted for registration.

22.7. People who agree to be registered may be entitled to some benefits, for example, an
increase in personal tax allowance, a reduction in the cost of a TV license, a free bus pass
and parking concessions under the Blue Badge Scheme. It is important that strong links exist
between local authorities, health services and voluntary organisations to identify those who
may benefit from registration. Appendix C of the UK Vision Strategy 2013 contains a tool that
offers a pathway, approved by the Strategic Advisory Group of the UK Vision Strategy.

22.8. Schedule 2 of the 1989 Children Act requires local authorities to keep registers of
disabled children, which must include children with sight impairments.

Certification

22.9. The CVlis issued by a Consultant Ophthalmologist to the patient certifying as sight
impaired or severely sight impaired. The DH guidelines in the “Certificate of Vision Impairment:
Explanatory Notes for Consultant Ophthalmologists and Hospital Eye Clinic Staff” states who
should be certified as severely sight impaired and sight impaired.

2210. Certification is not the final stage, but often it is the point when people begin to
accept the severity of their sight loss and get access to practical and emotional support.

2211, Itis expected that NHS services will keep the completed certificate, signed by the
consultant and the patient, for their records. A copy of the certificate should be sent to the
relevant local authority and the patient’s GP within five working days of its completion. The
“Certificate of Vision Impairment Explanatory Notes for Consultant Ophthalmologists and
Hospital Eye Clinic Staff” provides information on this.

2212. The Public Health Outcomes Framework (Domain 4: Healthcare public health and
preventing premature mortality) has the overarching objective to reduce numbers of people
living with preventable ill health and people dying prematurely and has the “preventable sight
loss” indicator. The CVlis the key data source for the preventable sight loss indicator and a
copy of the form is also sent to Moorfields Eye Hospital for epidemiological analysis of cases
where sight loss is due to age-related macular degeneration, glaucoma, diabetic retinopathy
and any other cause.

22.13. The Certifications Office at Moorfields Eye Hospital receives the CVIs from hospitals
across England and Wales for anonymised analysis by age, sex, visual status, location and
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ethnicity. These figures are reported to Public Health England, diabetic screening programmes
so that they can monitor the numbers of newly certified people in their areas with potentially
avoidable eye disease and to the CVI Committee. The CVI figures are benchmarked against
the Health and Social Care Information Centre’s (HSCIC) data on numbers of people newly
registered so mapping health and social care data. The HSCIC’s publication in September
2014 “Reqistered Blind and Partially Sighted People Year Ending 31 March 2014, provides
latest data information.

22.14. Local authorities should note that there will also be people who have a reduced/low
vision but do not meet the criteria for certification who may need to be considered in service
planning.

Transferring and retaining the CVI

22.15.  The CVls should be kept until the person moves to another area or has passed
away. In the event of a person’s death, the local authority should keep the CVI for at least
three years after the person’s death as it may be necessary for tax purposes to establish if a
deceased person was registered with a local authority.

Making contact

22.16. Upon receipt of the CVI, the local authority should make contact with the person
issued with the CVI (regardless of whether the person has decided to register or not) within
two weeks to arrange their inclusion on the local authority’s register (with the person’s
informed consent) and offer individuals a registration card as identified on the CVI registration
form. Where there is an appearance of need for care and support, local authorities must
arrange an assessment of their needs in a timely manner.

2217, To minimise unnecessary costs and maximise the ability of people who have sight
impairment, they should have early access to information and advice in an accessible format
so that they can adapt to their situation as quickly as possible and obtain any aids and
support that will help them to manage their lives better.

Continuity of care

22.18. A person may decide to move home and live in another local authority area. In such
circumstances local authorities must follow the process which is set out in chapter 20. This

is aimed at ensuring that the person’s care and support needs will continue to be met during
their move. The process requires the original authority to provide the authority the person is
moving to with relevant information to support the move such as a copy of the person’s care
and support plan, their latest assessment, and any other documentation the second authority
requests. This should include a copy of their CVI. The second authority should register the
person with the person’s consent on their register, and the former authority should remove
that person’s name to avoid duplication.

Care planning

2219.  Providing excellent services for blind and partially sighted people — A guide for local
authorities, published by Royal National Institute for Blind People (RNIB) and Action for Blind
People, is a good practice guide that helps inform local authorities’ understanding of the
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extent and impact of sight impairment, the main causes and risk factors and the effects on
people’s lives.

22.20. A vital part of modern care and support is the care and support plan. Having carried
out a needs assessment, local authorities must prepare a care and support plan for everyone
with eligible needs or other needs which the local authority is going to meet. Where someone
has sight loss, this should be recorded in the care and support plan. Further details are set
out in chapter 10 of this guidance.

Rehabilitation

22.21.  Local authorities should consider securing specialist qualified rehabilitation and
assessment provision (whether in- house, or contracted through a third party), to ensure that
the needs of people with sight loss are correctly identified and their independence maximised.
Certain aspects of independence training with severely sight impaired and sight impaired
people require careful risk management and should only be undertaken by professionals with
relevant experience and training. This type of rehabilitation should be provided to the person
for a period appropriate to meet their needs. This will help the person to gain new skills, for
example, when training to use a white cane. As aspects of rehabilitation for people with sight
loss are distinct from refer to the Association of Directors of Adults Social Services’ (ADASS)
position statement of December 2013.1%

22.22. This makes it clear that rehabilitation for sight impaired people is a specific form of
reablement. However, there are some intrinsic characteristics which define rehabilitation as
being distinct from other forms of reablement. It is therefore not appropriate to take a one-
size-fits-all approach, and local authorities need to ensure that individual needs are met
appropriately.

Care and support for Deafblind children and adults

22.23.  This guidance relates to adults with sight impairment only. Guidance in relation to
care and support for Deafblind children and adults is issued separately under different legal
powers, and should be considered in parallel.

Other registers

22.24. Local authorities may also establish and maintain a register of people living in their
area that have a disability (@ physical or mental impairment which has a substantial and long-
term adverse effect on their ability to carry out normal day-to-day activities) or who need care
and support or are likely to do so in the future.

22.25.  Inclusion on registers is voluntary and with the individual’s informed consent.
However local authorities should encourage individual’s consent to inclusion on the register as
such registers may support the establishment of an accurate and useful local record of people
whose needs may change over time, for example:

e someone with a progressive long-term condition whose needs may increase over time; or
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e when the person on whom they are mainly dependent for their care has stopped
providing care; or

e those who are ordinarily resident but may be receiving temporary care and support out
of area, or in-patient treatment in health services, but who are likely to require care and
support on their discharge or return.

22.26. For information on ordinary residence and out of area placements see chapter 19

of this guidance. This information can help local authorities to plan and commission services
appropriately for those who need or are anticipated in the future to need care and support.
This information could be useful, for example, in helping the local authority to meet its
obligation to take steps to prevent reduce or delay needs, which requires local authorities to
consider the importance of identifying adults whose needs are not being met and to arrange
the provision of local preventative services, facilities and resources for its population. It may also
support the local authority to undertake its “market shaping” function, which requires the local
authority to consider identifying current and future needs and how providers might meet that
demand. For further detail see chapter 4 of this guidance.

22.27.  Local authorities may wish to link the information collected to the Joint Strategic
Needs Assessments (JSNAs) as well as the Joint Health and Wellbeing Strategies. They may
also, as part of local JSNA and Health and Wellbeing Strategy development, want to look

at this information alongside complementary information from other partners, for example,
information drawn appropriately from registers of people with learning disabilities or particular
health conditions which are held by GPs, in order to produce a comprehensive and accurate
shared local picture.

Links to other relevant guidance and documentation

The benefits of registering as blind or partially sighted
http://www.nhs.uk/ipgmedia/national/royal%20national%20institute%200f%20
blind%20people%20(rnib)/assets/standardsizedversionofthebenefitsofregisteringas
blindorpartiallysighted.pdf

The Adult UK sight loss pathway is a process map for the Seeing it my way outcomes
framework.

http:/www.vision2020uk.org.uk/ukvision strategy/page.
asp?section=299&sectionTitle=Adult+UK+sight+loss+pathway

ADASS'’s position statement of December 2013
http:/www.vision2020uk.org.uk/library.asp?librarylD=4329&section=000100050005

The DH guidelines in Certificate of Vision Impairment: Explanatory Notes for Consultant
Ophthalmologists and Hospital Eye Clinic Staff:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/127399/CVI-
Explanatory-notes-in-DH-template.pdf

The Health and Social Care Information Centre (HSCIC) publishes the number of people
registered with councils with Adult Social Services Responsibilities in England.
http:/www.hscic.gov.uk/media/12854/SSDA902InformationGuidancePro Forma2013-14pdf/
pdf/SSDA902_InformationGuidanceProForma_2013-14.pdf
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23. Transition to the new legal framework

This chapter provides guidance on transition to the provisions in Part 1 of the Care Act 2014:

This chapter covers:

e Transition to the new legal framework in 2015/16 for people receiving care and
support;

e Status of previous assessments and eligibility determinations under the Care Act;
e The role of care planning and review in implementation;
* Preparing for funding reforms in 2016/17;
e Understanding the likely demand;
* Awareness raising;
e Carrying out early assessments and managing capacity;
e Other systems implications.

23.1. The Care Act provides an updated legal framework for care and support, and
introduces a number of new rights, responsibilities and processes. It will be crucial to the
experience of people who use care and support, carers and their families, as well as those
who provide services and work in the system, that the transition to the new legal framework
from April 2015 onwards is smooth and effectively-managed by local authorities. How people
currently in contact with the care and support system move into the new system will affect
their ability to achieve their outcomes, and it will also impact on local authorities’ ability to
deliver their obligations.

23.2.  The additional reforms to the way that care and support is funded, which are to be
implemented from 2016/17, will both pose further challenges to local authorities, and provide
new opportunities for contact with new groups of people. The steps that local authorities take
over 2015/16 to prepare for the reforms in the following year are likely to have a significant
impact on their capacity and readiness.

23.3.  This chapter of the guidance consider how local authorities should bring people into
the new system in the first year, and also how authorities should prepare for the funding
reforms of 2016/17. Necessary secondary legislation will be put in place to give effect to the
arrangements described in this chapter.

Assessment

23.4.  Where a person has received an assessment under the previous legislation, local
authorities will not be required to re-assess their needs purely because of the new duties
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around assessment coming into force. However, where local authorities identify (whether
through a review or otherwise) that a person’s needs or circumstances have changed, a
needs assessment must be carried out in line with the responsibilities set out in the Care Act.

23.5.  Similarly, a carer who has been previously assessed will not automatically require a
separate carer’s assessment under the Care Act. However, local authorities should consider
the fact that the new duty for assessment of carers under the Care Act means that a
significant number of carers are likely to have a right to assessment under the Act that have
not been assessed previously. Local authorities should consider whether and how they need
to increase their expertise and capacity to fulfil this duty.

23.6.  Where a local authority has begun or recently completed an assessment under
previous legislation, whether for an adult with care and support needs or a carer, it may take
this to be the assessment which it is required to carry out under the Care Act, provided that
the needs or other circumstances have not changed, and the person concerned agrees.

Transition assessments

23.7.  Local authorities may treat a transition assessment conducted before April 2015 as a
transition assessment under the Care Act, provided they ensure it complies with the features
of a transition assessment set out in Chapter 16.

23.8. From 1 April 2015, the duty will apply to continue children’s services where someone
reaches the age of 18 and a transition assessment should have been conducted but has not
been. This means that where children’s services are to be discontinued after that date and

a transition assessment has not been conducted, local authorities will need to either assure
themselves that a transition assessment was not necessary, or conduct one and act on it
before services are discontinued. Similarly, a local authority must ensure that a transition
assessment conducted before April 2015 is compliant with the Care Act before discontinuing
children’s services.

Eligibility determinations

23.9.  The new national minimum eligibility threshold replaces the current guidance on levels
of access set out in Prioritising need in the context of Putting People First. The minimum
threshold, set out in regulations, describes a level of need that has a significant impact on
the person’s wellbeing (as set out in chapter 6). This is intended to allow for the same level of
access to care and support to be maintained in the vast majority of circumstances and local
areas.

23.10. Local authorities should review their previous local approach to eligibility, and consider
how this relates to the minimum threshold. Local authorities must meet needs at least at this
threshold, though they will remain able to meet needs locally at more generous levels. It may
be the case that no further action is required, and the authority is satisfied that it will meet
needs at the minimum threshold without further change. Where this review indicates that local
authorities have not previously met needs which are described in the minimum threshold,

they will need to take steps to identify and review the needs of any individuals who may be
affected.
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23.11.  Local authorities should adopt a targeted approach to reviewing the needs of any
individuals who may be affected by the implementation of the minimum eligibility threshold.
Where the local authority considers that a person whose needs have been met by the local
authority in the past will continue to have eligible needs under the Care Act, it need not take
any specific steps in relation to that person, if there has been no change. However, where a
local authority identifies an individual or a specific cohort who may become eligible, it should
target an assessment of needs at those individuals in order to determine whether they now
have eligible needs which must be met.

23.12.  Local authorities should determine whether and how to use their powers to meet
needs beyond the level of the minimum threshold. Where local authorities have previously
provided care and support to people with lower level needs, they should consider carefully
any proposal to restrict local eligibility to only those needs described within the minimum
threshold, and should consult with their local population before making such a change.

23.13. Inrelation to support for carers, local authorities should review existing local policies
in light of the new national minimum eligibility threshold for carers. Where this indicates
individuals or groups who may have become eligible as a result, then a carer’s assessment
should be offered.

Financial assessment

23.14.  Local authorities should review the operation of their local charging framework, to
ensure that this is consistent with the obligations set out by the Care Act and associated
regulations, and the provisions set out in chapter 8. Where local authorities are satisfied that
their approach to charging follows the detail required by the Act and regulations, they do not
need to take further steps to review funding arrangements for individuals or to carry out new
financial assessments, unless other circumstances have changed. Local authorities should
consider the need to consult with their local population, but should not be expected to consult
formally if their approach to charging has not changed as a result of the Act.

23.15.  Where local authorities consider that there will be a change in practice which affects
the amount of charges people will pay, for example as a result of changes to the upper capital
limits, they must take steps to ensure that individuals concerned are subject to the correct
charges. This may include carrying out new financial assessments where circumstances have
changed and a new assessment is required.

Meeting needs

23.16. The Care Act’s approach to “meeting needs”, as opposed to duties to provide
specific services, is not intended to place additional requirements on local authorities, and
should not give rise to any particular transitional issues to the new system. Where a local
authority is providing a service under previous legislation, it should ensure that the person’s
needs continue to be met through these new arrangements, as part of the usual process of
review. “Passporting” people into the new legislation should normally take place at the point of
that regular review, when the authority satisfies itself that the needs are being met.

23.17. To ensure that needs continue to be met between the Care Act coming into force
and the point of review, existing legislation underpinning service provision will be saved for
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a period of one year. This means that local authorities will be able to continue with existing
arrangements pending the review, to manage capacity issues and to ensure that the review
takes place at the right time for the person. However, local authorities must not use existing
legislation to underpin care and support planning after April 2015 — the purpose of this saving
is only to continue existing provision until a review can take place, at which point the person
would transfer under the provisions of the Care Act.

23.18.  From April 2015, local authorities will have a duty to meet the eligible needs of
people ordinarily resident in their area, which may include those needs identified via previous
assessments. The general rules on determining ordinary residence have not changed, and
previous ordinary residence determinations will continue to apply. The extension of ordinary
residence “deeming” principles to other types of accommodation provided in another
authority’s area (including shared lives and extra care housing) will be introduced from

April 2015 and will not be retrospective. This is described in further detail in chapter 19.

23.19.  From April 2015 any adult in a prison, a young offender institution, bail
accommodation or an approved premise treated as if they are resident in the local authority
area in which that prison, young offender institution, bail accommodation or approved
premises is situated, making that local authority area responsible for meeting their care and
support needs.

Care planning and review

23.20.  Where someone is already receiving care and support under existing legislation, their
first review after April 2015 must consider whether their existing plan fulfils the requirements
set out in Chapter 10 of this guidance and take any steps necessary to bring it into line. For
most people, this review will be the point at which their care and support transfers into the
new legislation, but in practice, this should not require any change beyond what might be
expected as part of a usual review, where needs or circumstances have changed in some
way.

23.21. In particular, the plan will need to include a personal budget for all people whose
needs the local authority is meeting, including carers (the only exception to this is set out
in chapter 10). Where the person has not previously received a personal budget, this must
be provided and explained during the review, to align the plan with the Act’s requirements.
All existing personal budgets will also need to be reviewed to ensure that they reflect the
requirements of the Act, in particular that they are based on meeting needs (delineating
eligible needs where appropriate) rather than directly on the costs of particular services.

23.22. At the same point, people should be made aware if they have a right to a direct
payment under the Care Act if this has not been discussed before. Where someone is
currently receiving a direct payment, the direct payment should continue, but local authorities
must use the first review after April 2015 to establish a personal budget and thereafter use this
as the basis for the direct payment.

Deferred payment agreements

23.23.  Where a local authority has entered into a deferred payment agreement (DPA) with
a person prior to April 2015, that DPA must remain in place until such a time as it would
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expire under the existing agreement. The DPA must continue subject to the same terms and
conditions as have been agreed between the local authority and the person concerned. Local
authorities must not remake an old DPA into a new one via the new regulations, but should
use the provisions in the Care Act to make all future agreements after April 2015.

Debt recovery

23.24.  From April 2015, local authorities must only use the debt recovery powers under
Section 69 of the Care Act in order to recover any debts from the date the Act comes into
force, including for debts that were incurred before that date. Any arrangements that are
already in place, or proceedings that are already underway, prior to that may continue to their
conclusion, but no new arrangements can be made under those routes. The above includes
debts being recovered under Section 22 of HASSASSA (1983).

23.25.  As set out in Annex D (para 11), for any debts that have accrued prior to the
commencement of the Care Act 2014 the time period for recovering that debt continues to

be three years as previously set out under Section 56 of the National Assistance Act 1948 as
any change to this would be retrospective and unfair. For any new debts that occur after the
commencement of the Care Act 2014, the time period to recover debts has been extended

to six years from the date when the sum became due to the local authority. Where a debt is
taking some time to be recovered, provided legal proceedings have issued within the limitation
period, enforcement can continue. If it has not, the debt must be written off.

Independent Living Fund (ILF) transfer

23.26. The Care Act 2014 does not include any provision specifically relating to the
Independent Living Fund (ILF) closure and transfer to local authorities. This guidance is
aimed at helping authorities to prepare for the transfer of ILF recipients into the new care and
support system. Guidance has previously been issued in relation to managing the closure,
which this supplements.

23.27. On 30 June 2015, the ILF will close to its users, and both funding and responsibility
will transfer to local authorities in England (the devolved governments in Scotland and Wales
are making their own arrangements for former ILF users living there). Local authorities will have
to meet all former ILF users’ eligible needs from 1 July 2015. Funding in respect of former

ILF users will be distributed to local authorities on the basis of local patterns of expenditure
following transfer, to allow them to meet users’ care and support needs.

23.28. Local authorities will need to plan for the transfer of adults currently receiving ILF
payments to ensure that their care and support continues and is not interrupted during this
period.

23.29. All the duties and obligations under the Care Act 2014 will apply throughout this
process. In particular, there must be an ongoing consideration of the person’s wellbeing,
which begins with the assumption that the individual is best placed to judge their own
wellbeing. The concept of ‘independent living’ is a core part of the wellbeing principle, and
is detailed in the requirement to consider the person’s control over their day-to-day life, the
suitability of their living accommodation and their contribution to society.
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Processes in place to support transfer

23.30. A Transfer Review and Support Programme (TRSP), run by the ILF, to support users
and local authorities in their preparations will be in place until transfer on 1st July 2015. Under
the TRSP, all ILF users receive a face-to-face meeting with an ILF assessor and, where
consent has been granted, if possible, a local authority representative. The outcome of this
meeting is to provide the adult with an individual, outcome-focused support plan detailing their
current level of support and to discuss any concerns about transfer. This Transfer Review and
Support Plan will assist adults when discussing with local authorities the outcomes they wish
to achieve in their day-to-day lives. As a matter of good practice, local authorities should take
the person’s Transfer Review and Support Plan into consideration during their assessment.

23.31.  The ILF will engage with all local authorities in England to discuss transfer
arrangements. Prior to closure, the ILF will hand over to the relevant local authorities the
contact details of the ILF users, a comprehensive support plan and information relating to
the on-going support arrangements, provided that the users consent has been received. A
Code of Practice supporting transition has been agreed with the LGA, ADASS and the ILF
to lay down the key principles that underpin partnership working during transfer. It includes a
commitment to personalisation, inclusion, and choice and control.

Local authorities preparing for the transfer

23.32. To ensure that the adult’s care and support continues uninterrupted during the
transfer, local authorities may wish to engage early to offer former ILF users a needs
assessment and begin the process of planning for transfer. Local authorities will likely have
contact with the majority of ILF users already, as 94% of ILF users already receive care and
support from their local authority. The ILF has contacted those users who joined the fund prior
to 1993 and who may not be known to their local authority, and will inform the local authority
of their details where consent is given.

23.33. The assessment process under the Care Act 2014 is set out in chapter 6 of this
guidance, and requires authorities to consider the person’s needs, their well-being and their
desired outcomes. The adult, their carer and anybody else they wish to involve, must be
involved throughout the process, and the local authority must give them a written record

of their needs assessment. Further to this, local authority responsibilities surrounding
independent advocacy and safeguarding are set out in chapters 7 and 14 of this guidance.

23.34. Local authorities may already know the adult as they are already meeting some of
their needs. Authorities will need to consider the adult’s need and the outcomes they are
looking to achieve but they may decide to carry out the assessment proportionately. They
may decide to do this based on the information they already hold about the person and focus
on the needs and outcomes that they are not meeting when they carry out an assessment
with the person.

23.35. Local authorities must also consider the impact of a person’s needs on their family
and others in their support network. Many ILF users have multiple and complex needs, and
may be receiving care from family members as well as employed Personal Assistants. Where
a local authority finds that a person is providing care and has an appearance of needs for
support, they must offer a carer’s assessment.
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23.36. If, on 1 July 2015, a local authority has not carried out an assessment and completed
the necessary arrangements for transfer, they will need to consider how the adult’s needs can
continue to be met. Local authorities could continue to provide the person with the same level
of funding, for example as a direct payment, that they were receiving prior to the transfer until
a needs assessment has been completed, eligibility determination reached and a care and
support plan is in place.

Care and support planning

23.37.  Local authorities must involve the person in the care and support planning process,
and take steps to agree the final plan with them. Chapter 10 provides guidance on what
authorities should consider when developing a care and support plan and to maintain
independence.

23.38. Local authorities will need to be aware that the majority of ILF users will already

have arrangements in place to meet their needs. For example, many ILF users employ
Personal Assistants. Prior to transfer the ILF will provide each user with an information pack
regarding the transfer, which will include an ‘employer support’ leaflet for those users who are
employers.

23.39. If the adult’s personal budget changes or it is agreed that their needs should be met
in a different way, the adult will need to consider how this might impact on any contractual
arrangements they have in place. Local authorities should take reasonable steps to make
the adult aware of the potential consequences of any change in the amount of the adult’s
personal budget, and any obligations the adult may have as a consequence.

23.40. ILF recipients receive their ILF as a direct payment and the majority of these will also
have a direct payment from their local authority to meet their care and support. However,

a small number of ILF recipients may not be receiving a direct payment from their local
authority. Where an adult within this small group requests a direct payment, local authorities
will need to consider if they meet the criteria, and if so, put the necessary processes and
arrangements in place (see chapter 12 on direct payments).

Preparing for funding reform

Summary of 2016/17 reforms

23.41.  April 2016 will see the introduction of the biggest funding reforms to care and support
in over 65 years with more people than ever before contacting their local authority. It is vital
that every local authority starts to plan and prepare for these changes now to ensure that
people are able to benefit immediately.

23.42. The statutory guidance will be updated and re-published in advance of April

2016, to set out how the capped cost system will impact practically on the processes and
requirements of the Act, and how the obligations of local authorities will change. In summary,
the key reforms will be:

e A cap on the care costs which a person pays over their lifetime. This will be set at £72,000
for those over retirement age. How a person progresses towards the cap will be based on
what the cost of meeting their eligible needs would be to the local authority. Where a local
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authority is arranging a person’s care, this will be provided through the personal budget.
Where they are not, this will be provided through an “independent personal budget”.

e Keeping track of how people progress towards the cap and providing a record of
progress to the person. Every person with assessed eligible needs will need to have a
“care account”. This will keep track of what they are paying, what the local authority is
paying and what their progress is towards the cap. Local authorities will need to provide
regular statements.

e Extending the financial support provided by the local authority, by raising the upper capital
limit to £118,000 where someone’s property is taken into account. This will mean that
more people with modest assets are able to receive financial support to meet their eligible
needs.

Understanding the likely demand

23.43. Local authorities should take steps now to understand the additional likely demand
for support as a result of the funding reforms. It is anticipated that a significant number of
people who would previously have arranged and paid for their own care may approach the
local authority for support in accessing care, or for an assessment of their needs. This is
needed so that the local authority can record the cost of meeting their eligible needs for the
purposes of establishing their care account, and counting costs towards their cap.

23.44. In order to prepare for the implementation of the capped costs system, local
authorities should take steps to identify the number of “self-funders” (i.e. people who arrange
and pay for their own care and support) in their local area. This group are unlikely to currently
be in contact with the local authority, and local authorities should work with other partners
who may be better placed to scope the local population, including for example the local NHS,
provider organisations and the voluntary sector.

23.45. Inidentifying people who currently arrange their own care, local authorities should
consider specific groups who would benefit most from the introduction of the cap on care
costs, and may be most likely to approach the authority — for example:

e People who currently arrange their own care and support, and would be likely to have
eligible needs if assessed by the local authority. People already living in care homes who
are not funded by the local authority may be most likely to fall into such a category, and
may be reasonably estimated using CQC registration data or information available from
providers themselves.

e People with modest assets, who would benefit from the rise in the upper capital limit, and
may become eligible for financial support from the local authority.

¢ Working-age adults whose needs for care and support are likely to meet the eligibility
criteria.

23.46. In estimating the impact of additional demand, local authorities should take into
account other factors in their local population which may influence the likelihood of individuals
seeking care and support. For example, information on existing access to universal services
by self-funders (e.g. any universal reablement service) may provide a useful indication of the
willingness of such groups to contact the local authority. Similarly, information derived from
contact centres or existing information and advice services may also indicate the preferences
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of such groups. Other local services (e.g. local GPs) may also have information and
experience with the same groups.

Awareness-raising

23.47.  Local authorities should take steps to raise awareness of the reforms, in keeping with
their obligations for providing information and advice on the care and support system (see
chapter 3). In order to predict and manage additional demand, local authorities should seek
out groups, for example those identified above, for targeted communications and the local
approach to implementation. Local authorities should consider how to contact any specific
groups who may benefit from earlier information, for example individuals who may be at risk
of losing mental capacity in the near future. In targeting information and communications,
local authorities should follow the same factors of proportionality and appropriateness as in
providing any other information and advice.

23.48.  Communications which raise awareness of the capped costs system should in
particular reflect the aims of the reforms to support people to plan for future care costs

and make more informed decisions which reduce needs over time. Earlier contact with
professionals who may support financial planning, for example, could support local authorities
in managing demand over the longer-term. Information should include helping those targeted
to access different types of support, including those options available in the local community,
to prevent needs, delay deterioration or prepare for the future wherever possible.

Carrying out early assessments

23.49.  Where local authorities have identified groups who would be likely to approach them
for support under the capped costs system, they should consider carrying out the relevant
processes early in order to manage capacity and workload over a longer period. For example,
early needs assessments may be carried out in order to pre-determine eligible needs and
record the cost of meeting those needs for people who would benefit.

23.50. Local authorities should consider which groups of individuals may benefit most

from such an approach. One such example may be those self-funding people with eligible
needs who are in the most settled populations, where needs are least likely to change before
April 2016, such as care home residents. However, groups that are difficult to reach or
particularly vulnerable may also benefit from early assessment given the potential challenges
thereafter; and it may be helpful for local authorities to understand the practicalities of these
assessments well in advance of April 2016 to ensure that they have robust processes in place.

23.51. If needs change, the local authority will be required to carry out a further assessment,
and authorities should consider how to mitigate such risks in the approach adopted. Local
authorities should consider when would be an appropriate time to begin to carry out
assessments solely for the purpose of preparing for the capped costs system, bearing in mind
the likelihood of needs changing before April 2016. However, this must not lead to a refusal of
an assessment where the local authority would be under a duty to carry out an assessment
subject to the usual provisions in the Care Act.

23.52. The assessment carried out should meet the same legal obligations as for any other
needs assessment (see chapter 6). However, where a local authority carries out such an
assessment, this should be assumed to be on the basis that the person does not wish for the
authority to meet the person’s needs at that time (because the purpose of the assessment
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is to pre-determine eligible needs and care costs, in advance of April 2016, and not to seek
local authority support) and this should be made clear to the person. However, if the person
subsequently asks the local authority to meet their eligible needs, then the usual obligations
under the Care Act would apply and the local authority would be required to do so. The local
authority should make this clear to the individual at the outset.

23.53.  Having carried out an assessment, the local authority must determine whether the
individual has eligible needs for care and support (see chapter 6). If the person does not have
eligible needs, then the authority must provide information and advice. If the person does
have eligible needs, then provided the person concerned does not wish for the local authority
to meet their needs, the authority will not be required to do so. The local authority should
provide the individual with a written record, which includes:

e arecord of the assessment and eligibility determination setting out the needs assessed,
and of those which needs are eligible;

e the cost to the local authority of meeting the eligible needs. This should use the processes
which the local authority will already have in place for calculating indicative personal
budgets, in order to provide an interim cost of meeting the needs; and,

e information and advice on how to prevent or delay needs, how to access financial advice,
and the anticipated process for confirming their care account from April 2016.

23.54. The cost of meeting the person’s eligible needs which is calculated at this point
may form their independent personal budget from April 2016, provided that their needs do
not change. The costs will not start counting towards the cap and their care account will not
begin before this date, and there is no retrospective element. This should be made clear to
the person, and if appropriate their family, in the manner in which the information above is
provided.

23.55.  Where the local authority has carried out an assessment and pre-determined
eligible needs, it should contact the person concerned around April 2016 to satisfy itself that
the needs or other circumstances (e.g. the person’s financial resources) have not changed.
The person may ask the local authority to review their needs, and the local authority should
respond to such a request. If the needs or circumstances have not changed, or if no request
for a review is made, then the authority may take the record of the needs and costs as
accurate, and provide an independent personal budget and start the care account on that
basis. This must be communicated to the individual in writing.

Managing capacity

23.56. Local authorities should consider the steps that could be taken to manage capacity
issues associated with early assessments as described above, as well as additional
assessments after April 2016. This could include, for instance, the role of self-assessment in
supporting individuals to identify their own needs and make a judgement on eligibility. It may
also include adopting a more proportionate approach to the financial assessment for those
individuals with assets substantially above the financial limits, or using powers to delegate
some or all such assessments to other organisations. Practical guidance has been developed
to support local authorities to consider their own capacity and workforce requirements.?%3

283 Link to Skills for Care.
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23.57.  Local authorities should develop a clear understanding of their current workforce
and future needs in determining their approach to delivering additional assessments. They
may consider a role for strategic partners in the voluntary sector or others who are already in
touch with some of the people concerned and who would be open to being trained to carry
out assessments on the authority’s behalf. Where authorities pursue such an approach, they
should consider the effect on other elements of the care and support process and how to
manage interactions between the organisations (for example, the audit process put in place
by the local authority to assure the assessments carried out on their behalf).

23.58. Where a person carries out a self- assessment, the local authority should consider
how the self-assessment is verified and how this links with subsequent steps, such as
calculating the cost of meeting eligible needs. Where this is delegated to an external
organisation there should be clear protocols in place for quality assurance and ongoing
monitoring.

Systems and training requirements

23.59. All these changes will place new requirements on local information systems and
processes. Local authorities should review the impact on their information systems in
conjunction with their suppliers and consider whether new systems and technology is
required and carefully consider their procurement approach. In particular, local authorities
should take into account the wider health and care technology strategy, including use of open
APls, when making decisions in this area.?** Local authorities should also consider whether
business processes also need to be reviewed and changed in parallel to changes in systems.

23.60. In particular, informatics systems for ongoing case management will need to be
revised to incorporate the additional requirements for independent personal budgets, care
accounts, deferred payment agreements and changes to charging and assessments (for
both people with care and support needs and carers). In addition, authorities should consider
how digital approaches can put citizens in control by making systems open and accessible,
including online assessment, care planning, access to records and care accounts. Local
authorities will also need to consider how systems can be made open and accessible to
people where digital internet systems are not accessible, or even not permitted, such as in
prison.

23.61. Local authorities should consider the training needs of staff, and in particular the
needs of those who carry out the relevant assessments to ensure that there is sufficient
understanding of the new system. Where local authorities propose to commission or delegate
some activities to other organisations, they should ensure that staff are trained to the same
standard. Practical learning and development modules to support the training of staff to
implement the technology is required. Local authorities should start early conversations with
suppliers to identify the changes required Care Act are under development to support this
process.?®

23.62. Local authorities should also review their provision of financial advice and
relationships with existing local independent providers. Local authorities should take steps
to identify sources of independent advice which are accessible to local people, and make
arrangements for future signposting.

24 See: http://www.local.gov.uk/documents/10180/11411/Social+care+information+and-+technology_
care+and+support+reform+discussion+paper.pdf/f4dbc387-2106-45f1-8402-56492bdd4cf

25 Link to Skills for Care L&D plan
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Annex A: Choice of accommodation and
additional payments

This annex covers:

e Choice of accommodation when arranging care and support in an accommodation
setting;

¢ Making additional payments for preferred accommaodation.

1. A person’s ability to make an informed choice is a key element of the care and support
system. This must extend to where the care and support planning process has determined
that a person needs to live in a specific type of accommodation to meet their care and
support needs.

2. The care and support planning process will have determined what type of
accommodation will best suit the person’s needs. This could be, for example, a care home,
shared lives or extra care housing. Where the type of accommodation is one of those
specified in regulations, the person will have a right to choose the particular provider or
location, subject to certain conditions. Where this is the case, the following guidance should
be applied and in doing so, local authorities should have regard to the following principles:

e good communication of clear information and advice to ensure well informed decisions;
e aconsistent approach to ensure genuine choice;
e clear and transparent arrangements for choice and any ‘top-up’ arrangements;

e clear understanding of potential consequences should ‘top-up’ arrangements fail with
clear exit strategies; and

e the choice is suitable to the person’s needs.

3. Local authorities must also remember that the regulations and guidance on choice of
accommodation and additional costs apply equally to those entering care for the first time,
those who have already been placed by a local authority, and those who have been self-
funders, but because of diminishing resources are on the verge of needing local authority
support.

4. Local authorities should also be mindful of their duties under Section 1 of the Care Act
2014 to promote individual wellbeing. Further detail is available in Chapter 1.

Choice of accommodation

5. Where a local authority is responsible for meeting a person’s care and support needs
and their needs have been assessed as requiring a particular type of accommaodation in
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order to ensure that they are met, the person must have the right to choose between different
providers of that type of accommodation provided that:

e the accommodation is suitable in relation to the person’s assessed needs;

e to do so would not cost the local authority more than the amount specified in the adult’s
personal budget for accommodation of that type;

e the accommodation is available; and

e the provider of the accommodation is willing to enter into a contract with the local
authority to provide the care at the rate identified in the person’s personal budget on the
local authority’s terms and conditions.

6. This choice must not be limited to those settings or individual providers with which the
local authority already contracts with or operates, or those that are within that local authority’s
geographical boundary. It must be a genuine choice across the appropriate provision.

7. If a person chooses to be placed in a setting that is outside the local authority’s area, the
local authority must still arrange for their preferred care. In doing so, the local authority should
have regard to the cost of care in that area when setting a person’s personal budget. Local
authorities should also read the guidance on ordinary residence in Chapter 20.

Suitability of accommodation

8. In exercising a choice, a local authority must ensure that the accommodation is suitable
to meet a person’s assessed needs and identified outcomes established as part of the care
and support planning process.

9. People are able to express a preference about the setting in which their needs are met
through the care and support planning process. This process considers both the person’s
needs and preferences and detailed guidance is set out in Chapter 10. Once this is agreed,
the choice is between different settings, not different types. For example, a person cannot
exercise the right to a choice of accommodation to choose a shared lives scheme when the
care and support planning process, which involves the person, has assessed their needs as
needing to be met in a care home.

Cost

10.  The care and support planning process will identify how best to meet a person’s
needs. As part of that, the local authority must provide the person with a personal budget,
except in cases or circumstances set out in the Care Act (Personal Budget) Regulations. The
Personal Budget is an important tool that provides clear information on the cost of meeting
the person’s needs. Further guidance on how to undertake care and support planning and
calculate a personal budget is set out in Chapters 10 and 11.

11. The personal budget is defined as the cost to the local authority of meeting the person’s
needs which the local authority chooses or is required to meet. However, the local authority
should take into consideration cases or circumstances where this ‘cost to the local authority’
may need to be adjusted to ensure that needs are met. For example, a person may have
specific dietary requirements that can only be met in specific settings. In all cases the local
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authority must have regard to the actual cost of good quality care in deciding the personal
budget to ensure that the amount is one that reflects local market conditions. This should
also reflect other factors such as the person’s circumstances and the availability of provision.
In addition, the local authority should not set arbitrary amounts or ceilings for particular

types of accommodation that do not reflect a fair cost of care. Guidance on market shaping
and commissioning is set out in Chapter 4. Local authorities must also have regard to the
guidance on personal budgets in Chapter 11, and in particular paragraph 11.23 on calculating
the personal budget.

12, A person must not be asked to pay a ‘top-up’ towards the cost of their accommodation
because of market inadequacies or commissioning failures and must ensure there is a
genuine choice. The local authority therefore must ensure that at least one option is available
that is affordable within a person’s personal budget and should ensure that there is more
than one. If no preference has been expressed and no suitable accommodation is available
at the amount identified in a personal budget, the local authority must arrange care in a more
expensive setting and adjust the budget accordingly to ensure that needs are met. In such
circumstances, the local authority must not ask for the payment of a ‘top-up’ fee. Only when
a person has chosen a more expensive accommaodation can a ‘top-up’ payment be sought.
Paragraphs 19 and 20 set out guidance on Additional Costs.

Availability

13.  Local authorities have specific duties to shape and facilitate the market of care and
support services locally, including ensuring sufficient supply. As a result, a person should
not have to wait for their assessed needs to be met. However, in some cases, a short wait
may be unavoidable, particularly when a person has chosen a particular setting that is not
immediately available. This may include putting in place temporary arrangements — taking in
to account the person’s preferences and securing their agreement — and placing the person
on the waiting list of their preferred choice of provider for example. It should be remembered
however that such arrangements can be unsettling for the person and should be avoided
wherever possible.

14, In such cases, the local authority must ensure that in the interim adequate alternative
services are provided and set out how long the interim arrangement may last for. In
establishing any temporary arrangements, the local authority must provide the person with
clear information in writing on the detail of the arrangements as part of their care and support
plan. As a minimum this should include the likely duration of the arrangement, information

on the operation of the waiting list for their preferred setting alongside any other information
that may be relevant. If any interim arrangements exceed 12 weeks, the person may be
reassessed to ensure that both the interim and the preferred option are still able to meet the
person’s needs and that remains their choice.

15. Where a person contributes to the cost of their care following a financial assessment
they must not be asked to pay more than their assessment shows they can afford.

16.  In some cases a person may decide that they wish to remain in the interim setting,

even if their preferred setting subsequently becomes available. If the setting where they are
temporarily resident is able to accommodate the arrangement on a permanent basis this
should be arranged and they should be removed from the waiting list of their original preferred
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setting. Before doing so, the local authority must make clear any consequences of that
choice, including any financial implications.

Choice that cannot be met and refusal of arrangements

17. Whilst a local authority should do everything it can to meet a person’s choice, inevitably
there will be some instances where a choice cannot be met, for example if the provider does
not have capacity to accommodate the person. In such cases, a local authority must set out
in writing why it has not been able to meet that choice and should offer suitable alternatives.
It should also set out the detail of the local authority’s complaints procedure and if and when
the decision may be reviewed.

18.  Alocal authority must do everything it can to take into account a person’s
circumstances and preferences when arranging care. However, in all but a very small number
of cases, such as where a person is being placed under guardianship under Section 7 of the
Mental Health Act 1983, a person has a right to refuse to enter a setting whether that is on an
interim or permanent basis. Where a person unreasonably refuses the arrangements, a local
authority is entitled to consider that is has fulfilled its statutory duty to meet needs and may
then inform the person in writing that as a result they need to make their own arrangements.
This should be a step of last resort and local authorities should consider the risks posed by
such an approach, for both the authority itself and the person concerned. Should the person
contact the local authority again at a later date, the local authority should reassess the needs
as necessary and re-open the care and support planning process.

Contractual terms and conditions

19.  In supporting a person’s choice of setting, the local authority may need to enter into a
contract with a provider that they do not currently have an arrangement with. In doing so,
they should ensure that the contractual conditions are broadly the same as those they would
negotiate with any other provider whilst taking account of the individual circumstances.

Strict or unreasonable conditions should not be used as a means to avoid or deter the
arrangement.

Additional costs or ‘top-up’ payments

20. In some cases, a person may actively choose a setting that is more expensive than the
amount identified for the provision of the accommodation in the personal budget. Where they
have chosen a setting that costs more than this, an arrangement will need to be made as to
how the difference will be met. This is known as an additional cost or ‘top-up’ payment and
is the difference between the amount specified in the personal budget and the actual cost.

In such cases, the local authority must arrange for them to be placed there, provided a third
party, or in certain circumstances the person in need of care and support, is wiling and able
to meet the additional cost.

21.  The following sections of guidance only apply where the person has chosen a more
expensive setting. Where someone is placed in a more expensive setting solely because the
local authority has been unable to make arrangements at the anticipated cost, the personal
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budget must reflect this amount. The person would then contribute towards this personal
budget according to the financial assessment. The additional cost provisions must not apply
in such circumstances.

Agreeing a ‘top-up’ fee

22. Having chosen a setting that is more expensive, based on good information and advice,
the local authority should ensure that the person understands the full implications of this
choice, remembering that this is often a point of crisis. This should include for example that

a third party, or in certain circumstances the person needing care and support, will need to
meet the additional cost of that setting for the full duration of their stay and that should the
additional cost not be met they may be moved to an alternative setting.

23.  The local authority must ensure that the person paying the ‘top-up’ is willing and able to
meet the additional cost for the likely duration of the arrangement, recognising that this may
be for some time into the future. Therefore it must ensure that the person paying the ‘top-

up’ enters into a written agreement with the local authority, agreeing to meet that cost. The
agreement must, as a minimum, include the following:

e the additional amount to be paid;

e the amount specified for the accommodation in the person’s personal budget;
e the frequency of the payments;

e to whom the payments are to be made;

e provisions for reviewing the agreement;

e astatement on the consequences of ceasing to make payments;

e astatement on the effect of any increases in charges that a provider may make;

e a statement on the effect of any changes in the financial circumstances of the person
paying the ‘top-up’.

24. Before entering into the agreement, the local authority must provide the person paying
the ‘top-up’ with sufficient information and advice to ensure that they understand the

terms and conditions, including actively considering the provision of independent financial
information and advice. Further detail on each of these points is set out below.

25.  Ultimately, if the arrangements for a ‘top-up’ were to fail for any reason, the local
authority would need to meet the cost or make alternative arrangements, subject to a needs
assessment. Further details are set out below in the consequences of ceasing to make
payments. Local authorities should therefore maintain an overview of all ‘top-up’ agreements
and should deter arrangements for ‘top-up’ payments to be paid directly to a provider.

The amount to be paid

26.  The amount of the ‘top-up’ should be the difference between the actual costs of the
preferred provider and the amount that the local authority would have set in a personal
budget or local mental health after-care limit to meet the person’s eligible needs by arranging
or providing accommodation of the same type. When considering the cost of care in its area,
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the local authority is likely to identify a range of costs which apply to different circumstances
and settings. For the purposes of agreeing a ‘top-up’ fee the local authority must consider
what personal budget it would have set at the time care and support is needed. It should not
automatically default to the cheapest rate or to any other arbitrary figure.

Frequency of payments

27.  In agreeing any ‘top-up’ arrangement, the local authority must clearly set out how often
such payments need to be made, e.g. on a weekly or monthly basis.

Responsibility for costs and to whom the payments are made

28.  When entering into a contract to provide care in a setting that is more expensive than
the amount identified in the personal budget, the local authority is responsible for the total
cost of that placement. This means that if there is a break down in the arrangement of a
‘top-up’, for instance if the person making the ‘top-up’ ceases to make the agreed payments,
then the local authority would be liable for the fees until it has either recovered the additional
costs it incurs or made alternative arrangements to meet the cared for person’s needs.

29. Interms of securing the funds needed to meet the total cost of the care (including the
‘top-up’ element) a local authority has three options, except where it is being funded by a
deferred payment agreement, in which case it is added to the amount owed. In choosing
which option to take it will need to consider the individual circumstances of the case, and
should be able to assure itself of the security of the arrangements and that there is no undue
pressure on the person making the ‘top-up’ payment to increase the level of payment.
Whichever option it chooses, it remains responsible for the total amount. The options are:

e treat the ‘top-up’ payment as part of the person’s income and therefore recover the
costs from the person concerned through the financial assessment (where the ‘top-up’
payments are being made by a third party rather than the cared for person, this is on the
assumption that the third party makes the payment to the person with care needs); or

e agree with the person, the third party paying the ‘top-up’ (if this is not the cared for
person) and the provider that payment for the ‘top-up’ element can be made directly to
the provider with the local authority paying the remainder. However, as stated earlier, this
is not recommended; or

e the person making the ‘top-up’ payments pays the ‘top-up’ amount to the local authority.
The local authority then pays the full amount to the provider.

30. Inthe case of people with eligible needs who pay in full for their own care and support
who ask the local authority to arrange their care, refer to paragraph 41.

Provisions for reviewing the agreement

31.  As with any financial arrangement, an agreement to make a ‘top-up’ payment must be
reviewed. A local authority must set out in writing details of how the arrangements will be
reviewed, what may trigger a review, and circumstances when any party can request a review.
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32. Local authorities should also consider how often it may be appropriate to review
the arrangements. In doing so it should bear in mind how often it reviews other financial
arrangements, such as deferred payment agreements. These should take place at least
annually and in line with wider reviews of the financial assessment.

Consequences of ceasing to make payments

33.  The local authority must make clear in writing the consequences should there be a
break down in the arrangement to meet the cost of the ‘top-up’. This should include that the
person may be moved to an alternative accommmodation where this would be suitable to meet
their needs and affordable within the personal budget or local mental health after-care limit. As
with any change of circumstance, a local authority must undertake a new assessment before
considering this course of action, including consideration of a requirement for an assessment
of health needs, and have regard to the person’s wellbeing.

Price increases

34.  Arrangements will need to be reviewed from time to time, for example in response to any
changes in circumstances of the cared for person, the person making the ‘top-up’ payments
(if this is different from the cared for person), local authority commissioning arrangements

or a change in provider costs. However, these changes may not occur together and a local
authority must set out in writing how these changes will be dealt with.

35. The local authority must clearly set out in writing to the person or persons concerned

its approach to how any increased costs may be shared. This should also include details of
how agreement will be reached on the sharing of any price increases. This should also state
that there is no guarantee that these increased costs will automatically be shared evenly
should the provider’s costs rise more quickly than the amount the local authority would have
increased the personal budget or local mental health after-care limit and there is an alternative
option that would be affordable within that budget.

36. Alocal authority may wish to negotiate any future prices rises with the provider at the
time of entering into a contract. This can help provide clarity for adults and providers and help
ensure that the top up remains affordable.

37.  The local authority should also make clear that where the person has a change in
circumstances that requires a new financial assessment and this results in a change in the
level of contribution the person themself makes, this may not reduce the need for a ‘top-up’
payment.

Consequences of changes in circumstances of the person making the
‘top-up’ payment

38. The person making the ‘top-up’ payment could see an unexpected change in their
financial circumstances that will impact their ability to continue to pay the ‘top-up’ fee. Where
a person is unable to continue making ‘top-up’ payments, the local authority may seek to
recover any outstanding debt and has the power to make alternative arrangements to meet
a person’s needs, subject to a needs assessment. The local authority must set out in writing
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how it will respond to such a change and what the responsibilities of the person making the
‘top-up’ payment are in terms of informing the local authority of the change in circumstances.

First party ‘top ups’

39. The person whose needs are to be met by the accommodation may themselves choose
to make a ‘top-up’ payment only in the following circumstances:

e where they are subject to a 12-week property disregard (See chapter 8 on Charging);

e where they have a deferred payment agreement in place with the local authority. Where
this is the case, the terms of the agreement should reflect this arrangement. For further
guidance on deferred payment agreements see Chapter 9; or

e where they are receiving accommodation provided under S117 for mental health aftercare.

People who are unable to make their own choice

40.  There will be cases where a person lacks capacity to express a choice for themselves.
Local authorities should therefore act on the choices expressed by the person’s advocate,
carer or legal guardian in the same way they would on the person’s own wishes, unless in the
local authority’s opinion it would be against the best interests of the person.

Self-funders who ask the local authority to arrange their care

41, The Care Act 2014 enables a person who can afford to pay for their own care and
support in full to ask the local authority to arrange their care on their behalf. Where the person
requires care in a care home to meet their needs, the local authority may choose to respond
to the person’s request by meeting their needs. Where the person requires some other type
of care, including other types of accommodation to which the right to a choice applies, the
local authority must meet those needs. In such circumstances, whether because the authority
chooses to meet needs in a care home, or is required to meet needs in some other type of
accommodation, the same rules on choice must apply.

42, In supporting self-funders to arrange care, the local authority may choose to enter into
a contract with the preferred provider, or may broker the contract on behalf of the person.
Where the local authority is arranging and managing the contract with the provider, it should
ensure that there are clear arrangements in place as to how the costs will be met, including
any ‘top-up’ element.

43.  Ultimately, the local authority should assure itself that robust contractual arrangements
are in place in such circumstances that clearly set out where responsibilities for costs lie and
ensure that the person understands those arrangements. Self-funders will have to pay for the
costs of their care and support including, in cases where they choose a setting that is more
expensive than the amount identified in their personal budget, the top-up element of the costs
of that setting.
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Choice of accommodation and mental health after-care

44.  Regulations made under section 117A of the Mental Health Act 1983 enable

persons who qualify for after-care under section 117 to express a preference for particular
accommodation if accommodation of the types specified in the regulations is to be provided
as part of that after-care. Local authorities are required to provide or arrange the provision of
the preferred accommodation if the conditions in the regulations are met.

45, The regulations give people who receive mental health after-care broadly the same rights
to choice of accommodation as someone who receives care and support under the Care Act
2014. But some differences arise because after-care is provided free of charge and, as the
legislative requirement for a care and support plan under the Care Act 2014 does not apply to
section 117 after-care, the care plan should instead be drawn up under guidance on the Care
Programme Approach (CPA). Care planning under the CPA should, if accommodation is an
issue, include identifying the type of accommodation which is suitable for the person’s needs
and affording them the right to choice of accommodation set out in the regulations made
under section 117A. The person should be fully involved in the care planning process.

46.  An adult has the right to choose accommodation provided that:

e the preferred accommodation is of the same type that the local authority has decided to
provide or arrange;

e it is suitable for the person’s needs;

e itis available (see guidance in paragraphs 12, 13 and 15; for mental health after-care
purposes, “assessed needs” means needs identified in the CPA care plan); and

e where the accommodation is not provided by the local authority, the provider of the
accommodation agrees to provide the accommodation to the person on the local
authority’s terms (see guidance in paragraph 18).

47. The principles in paragraphs, 5, 6, 7 and 40 apply equally where a local authority is
providing, or arranging the provision of, accommodation in discharge of its after-care duty.
The guidance in paragraphs 17 and 18 applies when the preferred choice cannot be met.

48.  Where the cost of the person’s preferred accommodation is more than the local
authority would provide in a personal budget or local mental health after-care limit to meet the
person’s needs, then the local authority must arrange for them to be placed there, provided
that either the person or a third party is willing and able to meet the additional cost.

49.  The guidance in paragraphs 22 to 39 applies where the adult has chosen more
expensive accommodation. For the purposes of section 117 after-care, however, references
to a third party should be read as including the adult receiving the after-care (because an
adult can also meet the additional cost when a local authority is providing, or arranging for the
provision of accommodation in discharge of the after-care duty).

50. In securing the funds needed to meet the additional cost, a local authority may:

e Agree with the person and the provider, and in cases where a third party is paying the
‘top-up’, agree with that third party, that payment for the additional cost can be made
directly to the provider with the local authority paying the remainder; or
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e The person or the third party pays the ‘top-up’ amount to the local authority. The local
authority then pays the full amount to the provider.

Information and advice

51, Under Section 4 of the Care Act 2014 a local authority must establish and maintain

a service for providing people in its area with information and advice in relation to care

and support. This must include information and advice about the different care providers
available in the local area to enable choice as well as information and advice to help people
to understand care charges, different ways to pay and money management. Local authorities
should also have a role in facilitating access to financial information and advice provided
independently of the local authority, including regulated information and advice where
appropriate; to support people in making informed financial decisions. This may be particularly
appropriate when a person is considering paying a top-up to help them to understand

what they would be paying the top-up for and come to a judgment about whether it would
represent good value for money.

52. Where a ‘top-up’ arrangement is being entered in to, all parties should fully understand
their responsibilities, liabilities and the consequences of the arrangements. A local authority
must provide the third party with sufficient information and advice to support them to
understand the terms of the proposed written agreement before entering in to it. Local
authorities must also have regard to the general guidance on Information and Advice set out
in Chapter 3.

Complaints

53.  Complaints about how choice or any ‘top-up’ arrangement is exercise by the local
authority fall within the scope of the local authority’s statutory complaints procedure.
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Annex B: Treatment of capital

This annex covers:

¢ The treatment of capital when conducting a financial assessment in all circumstances.

1. This section of the guidance applies where a local authority has chosen to charge a
person for the services it is arranging and therefore must undertake a financial assessment.
When doing so, it must assess the income and capital of the person. This Annex covers
the treatment of capital and should be read in conjunction with Annex C on the treatment of
income. The details of the sources capital which local authorities must disregard are set out
the regulations.

2. The financial assessment will need to look across all of a person’s assets — both capital
and income — decide which is capital and which is income, and assess those assets
according to the regulations and guidance. A local authority therefore must also refer to
Annex C on the treatment of income and Annex E on deliberate deprivation of assets before
conducting a financial assessment. The treatment of income will vary depending on the type
of setting a person is receiving care in. The treatment of capital, as set out in this annex, is
broadly the same for all settings. Where there is a distinction between care homes and all
other settings, this is clearly set out.

3. In assessing what a person can afford to contribute a local authority must apply the
upper and lower capital limits. The upper capital limit is currently set at £23,250 and the lower
capital limit at £14,250.

4. A person with assets above the upper capital limit will be deemed to be able to afford
the full cost of their care. Those with capital between the lower and upper capital limit will
be deemed as able to make a contribution, known as “tariff income”, from their capital. Any
capital below the lower capital limit should be disregarded. Further details are set out in
paragraphs 24 to 28.

Defining capital
What is capital?

5. Capital can mean many different things and the intention is not to give a definitive
definition here as a local authority will need to consult the regulations and consider the
individual asset on its merits. In general it refers to financial resources available for use and
tends to be from sources that are considered more durable than money in the sense that they
can generate a return.
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6. The following list gives examples of capital. This list is intended as a guide and is not
exhaustive.

(@ Buildings
(b) Land
(©) National Savings Certificates and Ulster Savings Certificates

o O

(
(

(
(@ Any savings held in:

) Premium Bonds

D

) Stocks and shares

)
=

Capital held by the Court of Protection or a Deputy appointed by that Court

() Building society accounts.

(i) Bank current accounts, deposit accounts or special investment accounts. This
includes savings held in the National Savings Bank, Girobank and Trustee Savings
Bank.

(i) SAYE schemes.
(iv) Unit Trusts.
(v) Co-operatives share accounts.
(vi) Cash.
(h) Trust funds

7. Itis important that people are not charged twice on the same resources. Therefore,
resources should only be treated as income or capital but not both. If a person has saved
money from their income then those savings should normally be treated as capital. However
they should not be assessed as both income and capital in the same period. Therefore in the
period when they are received as income, the resource should be disregarded as capital.

Cases where it is not clear whether a payment is capital or income

8. Inassessing a person’s assets it may not be immediately clear where a resource is capital
or income, particularly where a person is due to receive planned payments. In order to guide
a local authority’s decision, in general, a planned payment of capital is one which is:

(@ notin respect of a specified period; and

(b) not intended to form part of a series of payments.

9. Local authorities should also have regard to the guidance on capital treated as income at
paragraph 56.

Who owns the capital?

10. A capital asset is normally defined as belonging to the person in whose name it is held,
the legal owner. However in some cases this may be disputed and/or beneficial ownership
argued. Beneficial ownership is where someone enjoys the benefits of ownership, even
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though the title of the asset is held by someone else or where they directly or indirectly have
the power to vote or influence a transaction regarding a particular asset. In most cases the
person will be both the legal and beneficial owner.

11. Where ownership is disputed, a local authority should seek written evidence to prove
where the ownership lies. If a person states they are holding capital for someone else, the
local authority should obtain evidence of the arrangement, the origin of the capital and
intentions for its future use and return to its rightful owner.

Example of capital dispute:

Arlene has £14,000 in a building society account in her own name. She says that £3,000
is set aside for her granddaughter’s education. Unfortunately there is no deed of trust or
other legal arrangement which would prevent Arlene using the whole amount herself. She
is therefore treated as the beneficial owner of the whole amount.

Example of capital dispute:

Lisa has £10,000 in a bank account in her own name and shares valued at £6,500. She
provides evidence to show that the shares were purchased on behalf of her son who is

abroad and that they will be transferred to her son when he returns to the UK. Although

Lisa is the legal owner, she is holding the shares in trust for her son who is the beneficial
owner. Only the £10,000 is therefore treated as Lisa’s capital.

12. Where a person has joint beneficial ownership of capital, except where there is evidence
that the person own an unequal share, the total value should be divided equally between the

joint owners and the person should be treated as owning an equal share. Once the person is
in sole possession of their actual share, they can be treated as owning that actual amount.

13.  In some cases a person may be the legal owner of a property but not the beneficial
owner of a property. In other words, they have no rights to the proceeds of any sale. In such
circumstances the property must not be taken into account.

Calculating the value of capital

14.  Alocal authority will need to work out what value a capital asset has in order to take
account of it in the financial assessment. Other than National Savings Certificates, valuation
must be the current market or surrender value of the capital asset, e.g. property, whichever is
higher, minus:

@ 10% of the value if there will be any actual expenses involved in selling the asset. This
must be expenses connected with the actual sale and not simply the realisation of the
asset. For example the costs to withdraw funds from a bank account are not expenses of
sale, but legal fees to sell a property would be; and

(b) any outstanding debts secured on the asset, for example a mortgage.

15. A capital asset may have a current market value, for example stocks or shares, or a
surrender value, for example premium bonds. The current market value will be the price a
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willing buyer would pay to a willing seller. The way the market value is obtained will depend on
the type of asset held.

16. If the person and the assessing officer both agree that after deducting any relevant
amounts set out in paragraph 14 that the total value of the person’s capital is more than the
upper capital limit of £23,250, or less then the lower capital limit of £14,250, then it is not
necessary to obtain a precise valuation. If there are any disputes, a precise valuation should
be obtained. However, the local authority should bear in mind how close someone is to the
upper capital limit when deciding whether or not to obtain a precise valuation.

17. Where a precise valuation is required, a professional valuer should be asked to provide a
current market valuation. Once the asset is sold, the capital value to be taken into account is
the actual amount realised from the sale, minus any actual expenses of the sale.

18.  Where the value of a property is disputed, the aim should be to resolve this as quickly
as possible. Local authorities should try to obtain an independent valuation of the person’s
beneficial share of the property within the 12-week disregard period where a person is in

a care home. This will enable local authorities to work out what charges a person should
pay and enable the person, or their representative, to consider whether to seek a deferred
payment agreement.

19.  The value of National Savings Certificates (and Ulster Savings Certificates) (Premium
Bonds) is assessed in the same way as other capital assets. A valuation for savings
certificates can be obtained by contacting the NS&I helpline on 0845 964 5000. An alternative
method to get the value of National Savings Certificates is to use the NS&I online calculator.2%®
To enable an accurate value for the savings certificates the person must provide details of the:

e certificate issue number(s);
* purchase price;

e date of purchase.

Assets held abroad

20.  Where capital is held abroad and all of it can be transferred to the UK, its value in the
other country should be obtained and taken into account less any appropriate deductions
under paragraph 14. Where capital is held jointly, it should be treated the same as if it were
held jointly within the UK. The detail will depend on the conditions for transfer to the UK.

21.  Where the capital cannot be wholly transferred to the UK due to the rules of that country,
for example currency restrictions, the local authority should require evidence confirming

this fact. Examples of acceptable evidence could include documentation from a bank,
Government official or solicitor in either this country or the country where the capital is held.

22.  Where some restriction is in place, a local authority should seek evidence showing what
the asset is, what its value is and to understand the nature and terms of the restriction so that
should this change, the amount can be taken into account. It should also take into account
the value that a willing buyer would pay in the UK for those assets, but be aware that it may
be less than the market or surrender value in the foreign country.

256 See http://www.nsandi.com/savings-index-linked- savings-certificates#interest-calculator
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Capital not immediately realisable

23. Capital which is not immediately realisable due to notice periods, for example National
Savings Bank investment accounts or Premium Bonds, should be taken into account in the
normal way at its face value. This will be the value at the time of the financial assessment. It
may need to be confirmed and adjusted when the capital is realised. If the person chooses
not to release the capital, the value at the time of assessment should be used and it should
be reassessed at intervals in the normal way.

Capital limits
Upper and lower capital limits

24.  The capital limits set out at what point a person is able to access local authority support
and how much support they receive. The local authority must apply the capital limits. The
capital limits for 2015/16 are:

@ Upper capital limit: £23,250;
(b) Lower capital limit: £14,250.

25. If a person clearly has capital in excess of the upper capital limit, there is no need to
make a wider assessment. If a person is near the upper capital limit, the local authority should
be mindful of the need to plan ahead for when assets have been spent down and a person
may therefore fall below the upper capital limit. This will help reduce burdens on both the

local authority and the person from needing to repeat the financial assessment within a short
timeframe.

26. The capital which a person has below the lower capital limit must be disregarded in the
calculation of tariff income (see below).

Tariff income

27.  Where a person has assets between the lower and upper capital limits the local authority
must apply tariff income. This assumes that for every £250 of capital, or part thereof, a
person is able to afford to contribute £1 per week towards the cost of their eligible care
needs.

Example of tariff income:

Nora has capital of £18,100. This is £3,850 above the lower capital limit of £14,250.
Dividing the £3,850 by £250 produces a figure of £15.40. When calculating tariff income,
the amount is always rounded up. This therefore gives a tariff income of £16 per week.

Notional capital

28. In some circumstances a person may be treated as possessing a capital asset even
where they do not actually possess it. This is called notional capital.
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29. Notional capital may be capital which:
(@ would be available to the person if they applied for it;
(b) is paid to a third party in respect of the person;

(©) the person has deprived themselves of in order to reduce the amount of charge they have
to pay for their care.

30. A person’s capital should therefore be the total of both actual and notional capital.
However, if a person has actual capital above the upper capital limit, it may not be necessary
to consider notional capital.

31.  Where a person has been assessed as having notional capital, the value of this must be
reduced over time. The rule is that the value of notional capital must be reduced weekly by the
difference between the weekly rate the person is paying for their care and the weekly rate they
would have paid if notional capital did not apply.

Example of diminishing notional capital:

Hayley is receiving care and support in a care home. She is assessed as having notional
capital of £20,000 plus actual capital of £6,000. This means her assets are above the
upper capital limit and she needs to pay the full cost of her care and support at £400 per
week.

The notional capital should therefore be reduced by the difference between the sum
Hayley is paying (£400) and would have paid without the notional capital (£100).

If she did not have the notional capital it would not affect her ability to pay. This is as
she has an income of £120.40 and a personal allowance of £24.40 per week and would
therefore be assessed as being able to pay £100.

32.  Where a person is benefiting from the 12-week property disregard and has chosen to
pay a “top-up” fee from their capital resources between the upper and lower capital limits,
the level of tariff income that applies during those 12 weeks is the same as it would be if the
person were not using the capital to “top-up”.

Capital disregarded

33. The following capital assets must be disregarded:
(@ Property in specified circumstances (see paragraph 34);
(b) The surrender value of any:
() Life insurance policy;
(i)  Annuity.
() Payments of training bonuses of up to £200;

(d) Payments in kind from a charity;
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Any personal possessions such as paintings or antiques, unless they were purchased with
the intention of reducing capital in order to avoid care and support charges (Schedule 2
Paragraph 13);

Any capital which is to be treated as income or student loans;
Any payment that may be derived from:

() The Macfarlane Trust;

(i) The Macfarlane (Special Payments) Trust;

(i) The Macfarlane (Special Payment) (No 2) Trust;

(iv) The Caxton Foundation;

(v) The Fund (payments to non-haemophiliacs infected with HIV);
(vi) The Eileen Trust;

(Vi) The MFET Trust;

(viii) The Independent Living Fund (2006);

(ix) The Skipton Fund;

(x) The London Bombings Relief Charitable Fund.

The value of funds held in trust or administered by a court which derive from a payment
for personal injury to the person. For example, the vaccine damage and criminal injuries
compensation funds;

The value of a right to receive:

) Income under an annuity;
i) Outstanding instalments under an agreement to repay a capital sum;

iy Payment under a trust where the funds derive from a personal injury;

(
(
(
(iv) Income under a life interest or a life-rent;

(v) Income (including earnings) payable in a country outside the UK which cannot be
transferred to the UK;

(vi) An occupational pension;

(vi) Any rent. Please note however that this does not necessarily mean the income is
disregarded. Please see Annex C for guidance on the treatment of income.

Capital derived from an award of damages for personal injury which is administered by a
court or which can only be disposed of by a court order or direction;

The value of the right to receive any income under an annuity purchased pursuant to any
agreement or court order to make payments in consequence of personal injury or from
funds derived from a payment in consequence of a personal injury and any surrender
value of such an annuity;

Periodic payments in consequence of personal injury pursuant to a court order or
agreement to the extent that they are not a payment of income and area treated as
income (and disregarded in the calculation of income);

(m) Any Social Fund payment;
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(n) Refund of tax on interest on a loan which was obtained to acquire an interest in a home or
for repairs or improvements to the home;

(0) Any capital resources which the person has no rights to as yet, but which will come into
his possession at a later date, for example on reaching a certain age;

(p) Payments from the Department of Work and Pensions to compensate for the loss of
entitlement to Housing Benefit or Housing Benefit Supplement;

(@ The amount of any bank charges or commission paid to convert capital from foreign
currency to sterling;

(n Payments to jurors or witnesses for court attendance (but not compensation for loss of
earnings or benefit);

(s) Community charge rebate/council tax rebate;
() Money deposited with a Housing Association as a condition of occupying a dwelling;
(u) Any Child Support Maintenance Payment;

(v) The value of any ex-gratia payments made on or after 1st February 2001 by the Secretary
of State in consequence of a person’s, or person’s spouse or civil partner’s imprisonment
or internment by the Japanese during the Second World War;

(w) Any payment made by a local authority under the Adoption and Children Act 2002 (under
section 2(b)(b) or 3 of this act);

(x) The value of any ex-gratia payments from the Skipton Fund made by the Secretary of
State for Health to people infected with Hepatitis C as a result of NHS treatment with
blood or blood products;

(y) Payments made under a trust established out of funds provided by the Secretary of State
for Health in respect of persons suffering from variant Creutzfeldt-Jakob disease to the
victim or their partner (at the time of death of the victim);

(2 Any payments under Section 2, 3 or 7 of the Age-Related Payments Act 2004 or Age
Related Payments Regulations 2005 (SI No 1983);

(@a) Any payments made under section 63(6)(b) of the Health Services and Public Health
Act 1968 to a person to meet childcare costs where he or she is undertaking instruction
connected with the health service by virtue of arrangements made under that section;

(@b) Any payment made in accordance with regulations under Section 14F of the Children Act
1989 to a resident who is a prospective special guardian or special guardian, whether
income or capital.

Example of disregarded capital:

Mr T is a former Far East prisoner of war and receives a £10,000 ex-gratia payment

as a result of his imprisonment. He now requires care and support and has a total of
£25,000 in capital. When calculating how much capital should be taken into account,
the local authority must disregard the first £10,000 — the value of the ex-gratia payment.
The normal capital rules are then applied to the remaining £15,000. In this case, the first
£14,250 would be completely disregarded in addition to the £10,000. Tariff income would
therefore only be applied to the remaining £750 giving a charge of £3.
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Property disregards

34.

In the following circumstances the value of the person’s main or only home must be

disregarded:

(@)
(b)
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Where the person is receiving care in a setting that is not a care home;
If the person’s stay in a care home is temporary and they:
(i) intend to return to that property and that property is still available to them; or

(i) are taking reasonable steps to dispose of the property in order to acquire another
more suitable property to return to.

Where the person no longer occupies the property but it is occupied in part or whole as
their main or only home by any of the people listed below, the mandatory disregard only
applies where the property has been continuously occupied since before the person went
into a care home (for discretionary disregards see below):

(i) the persons partner, former partner or civil partner, except where they are estranged;
(i) alone parent who is the person’s estranged or divorced partner;

(i) a relative as defined in paragraph 35 of the person or member of the person’s family
who is:

(1) Aged 60 or over, or
(2) Is a child of the resident aged under 18, or
(3) Is incapacitated.

For the purposes of the disregard a relative is defined as including any of the following:
Parent (including an adoptive parent)
Parent-in-law
Son (including an adoptive son)
Son-in-law
Daughter (including an adoptive daughter)
Daughter-in-law
Step-parent
Step-son
Step-daughter
Brother
Sister
Grandparent

m) Grandchild

Uncle
Aunt
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(p) Nephew
(@) Niece
(N The spouse, civil partner or unmarried partner of a to k inclusive.

36. A member of the person’s family is defined as someone who is living with the qualifying
relative as part of an unmarried couple, married to or in a civil partnership.

37. For the purposes of the disregard the meaning of “incapacitated” is not closely defined.
However, it will be reasonable to conclude that a relative is incapacitated if either of the
following conditions apply:

(@ the relative is receiving one (or more) of the following benefits: incapacity benefit, severe
disablement allowance, disability living allowance, personal independence payments,
armed forces independence payments, attendance allowance, constant attendance
allowance, or a similar benefit; or

(b) the relative does not receive any disability related benefit but their degree of incapacity is
equivalent to that required to qualify for such a benefit. Medical or other evidence may be
needed before a decision is reached.

38. For the purpose of the property disregard, the meaning of “occupy” is not closely
defined. In most cases it will be obvious whether or not the property is occupied by a
qualifying relative as their main or only home. However, there will be some cases where this
may not be clear and the local authority should undertake a factual inquiry weighing up all
relevant factors in order to reach a decision. An emotional attachment to the property alone is
not sufficient for the disregard to apply.

39. Circumstances where it may be unclear might include where a qualifying relative

has to live elsewhere for the purposes of their employment, for example a member of the
armed services or the diplomatic service. Whilst they live elsewhere in order to undertake
their employment, the property remains their main or only home. Another example may be
someone serving a prison sentence. It would not be reasonable to regard the prison as the
person’s main or only home and they may well intend to return to the property in question at
the end of their sentence. In such circumstances the local authority may wish to consider the
qualifying relative’s length of sentence and the likelihood of them returning to the property.
Essentially the qualifying relative is occupying the property but is not physically present.

Example of emotional attachment to a property:

Bea is 62 years’ old and lives with her family in Kent. Her father Patrick is a widower who
has been living in the family home in Teddington that she and her sister grew up in and
where she occasionally stays to help her father. Patrick has been assessed as having
eligible care and support needs that are best met by moving into a care home.

Although Bea is over the age of 60, the family home is not her main or only home and the
property is therefore not disregarded.
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Example of occupying a property when not physically present:

Matt is 60 years old and has been living overseas for the past 10 years due to his job in
the diplomatic service. When he is in England, he lives at the family home he grew up
in. His father Ken has been assessed as having eligible care and support needs that are
best met by moving into a care home.

In Ken’s financial assessment, the value of his property is disregarded as his son Matt is
a qualifying relative that occupies the property as his main or only home. Although Matt
is not physically present at the property at the point Ken moves into the care home, his

alternative accommodation is only as a result of his employment and the family home is
his main home.

40. The local authority will need to take account of the individual circumstances of each
case; however, it may be helpful to consider the following factors in making a decision:

e Does the relative currently occupy another property?

e |f the relative has somewhere else to live do they own or rent the property (i.e. how secure/
permanent is it?)

e [f the relative is not physically present is there evidence of a firm intention to return to or
live in the property

e Where does the relative pay council tax?

e Where is the relative registered to vote?

e Where is the relative registered with a doctor?

e Are the relatives belongings located in the property?

e |s there evidence that the relative has a physical connection with the property?

41, A property must be disregarded where the relative meets the qualifying conditions (i.e.
is aged 60 or over or is incapacitated) and has occupied the property as their main or only
home since before the resident entered the care home.

Discretionary disregard

42.  Alocal authority may also use its discretion to apply a property disregard in other
circumstances. However, the local authority will need to balance this discretion with ensuring
a person’s assets are not maintained at public expense. An example where it may be
appropriate to apply the disregard is where it is the sole residence of someone who has given
up their own home in order to care for the person who is now in a care home or is perhaps
the elderly companion of the person.
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Example of local authority discretion to apply a property disregard:

Jayne has the early signs of dementia but wishes to continue living in her own home.
She is not assessed as having eligible needs, but would benefit from some occasional
support. Her best friend Penny gives up her own home to move in with Jayne. At this
point, there is no suggestion that Jayne may need care in a care home.

After 5 years Jayne’s dementia has reached the point where she needs a far greater level
of care and support and following an assessment it is agreed her needs would best be
met in a care home. On moving into the care home, the local authority uses its discretion
to apply the property disregard as this has now become Penny’s main or only home.

43. A property may be disregarded when a qualifying relative moves into the property after
the resident enters a care home. Where this happens the local authority will need to consider
all the relevant factors in deciding whether the property must be disregarded. Factors such
as the timing and purpose of the move may be relevant to establishing if the property is

the relative’s main or only home. The purpose of the disregard in these circumstances is to
safeguard certain categories of people from the risk of homelessness.

44, The local authority should consider if the principle reason for the move is that it is
necessary to ensure the relative has somewhere to live as their main or only home. A
disregard would not be appropriate, for example where a person moves into a property

solely to protect the family inheritance. Local authorities need to ensure that people are not
needlessly maintained at public expense. A local authority will need to take account of the
individual circumstances of each case; however, it may be helpful to consider the factors listed
above for the mandatory disregard plus the following additional factors in making a decision:

e Was the relative occupying another property as their main or only home at the time of the
previous financial assessment?

e Could the relative have reasonably expected to have the property taken into account at
the time they moved into the property?

e Would failure to disregard the property result in the eligible relative becoming homeless?

¢ Would failure to disregard the property negatively impact on the eligible relatives own
health and wellbeing?

Example of local authority discretion to apply a property disregard where the
qualifying person moves into the property after the resident entered the care
home:

Fred’s family home is unoccupied because his father has died and his mother is in a

care home and Fred and his siblings have their own homes. The property is subject to a
deferred payments agreement. Fred has a serious accident and becomes incapacitated.
As a result he unable to work or pay for his existing home. He has nowhere else to live so
he moves into the family home which becomes his only home.

In the circumstances, the local authority exercises its discretion to disregard the property.
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Example of local authority discretion to apply a property disregard:

Hilda is 63 and lives in a rented flat. Her brother, Stephen, has recently died and his
wife, Charlotte, has moved in to a care home. Hilda suddenly loses her job and finds
she unable to afford to live in her rented flat. As a result, Hilda moves into Stephen and
Charlotte’s house and this becomes her only home.

In the circumstances, the local authority exercises its discretion to disregard the property.

12-week property disregard

45. A key aim of the charging framework is to prevent people being forced to sell their home
at a time of crisis. The regulations under the Care Act 2014 therefore create space for people

to make decisions as to how to meet their contribution to the cost of their eligible care needs.

A local authority must therefore disregard the value of a person’s main or only home when the
value of their non-housing assets is below the upper capital limit for 12 weeks in the following

circumstances:

(@ when they first enter a care home as a permanent resident; or

(b) when a property disregard other than the 12-week property disregard unexpectedly ends
because the qualifying relative has died or moved into a care home.

46. In addition, a local authority has discretion to choose to apply the disregar when there
is a sudden and unexpected change in the person’s financial circumstances. In deciding
whether to do so, the local authority will want to consider the individual circumstances of the
case. Such circumstances might include a fall in share prices or an unanticipated debt. An
example is given below.

Example of the end of a property disregard:

Win and Ern have been married for 60 years and brought a home together. 18
months ago, Win moved into a care home as a result of dementia. During her financial
assessment, the value of the home she shared with Ern was disregarded as Ern is her
husband, was over 60 years old and still lived in the property.

Ern has been in good health and there is no reason to anticipate a sudden change in
circumstance. Unfortunately Ern suffers a heart attack and passes away, leaving the
property to Win. There is no longer an eligible person living in the property, meaning its
value can now be taken into account in what Win can afford to contribute to the cost of
her care.

Given this was unplanned for, Win and her family need time to consider what the best
option might be. The 12 week disregard would therefore be applied.
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Example of an unexpected change in financial circumstances:

Harry is a widower who owns his own home. 10 months ago he moved into a care home
as a self-funder. He has been meeting the bulk of his costs from shares he received as
part of his redundancy package. Due to an unexpected event, the value of his shared is
suddenly reduced by half, meaning he is unable to meet the cost of his care.

Although already in a care home and likely to remain responsible for paying for this
care, Harry approaches the local authority for assistance and to seek a Deferred
Payment Agreement. During the financial assessment the local authority agrees that the
circumstances could not have been foreseen and uses its discretion to disregard the
value of his property for the first 12 weeks. This provides Harry with the space he needs
to make arrangements for the Deferred Payment Agreement to be put in place and
enable him to continue to meet the cost of his care.

26-week disregard

47. The following capital assets must be disregarded for at least 26 weeks in a financial
assessment. However, a local authority may choose to apply the disregard for longer where
it considers this appropriate. For example where a person is taking legal steps to occupy
premises as their home, but the legal processes take more than 26 weeks to complete.

(@ Assets of any business owned or part-owned by the person in which they were a self-
employed worker and has stopped work due to some disease or disablement but intends
to take up work again when they are fit to do so. Where the person is in a care home, this
should apply from the date they first took up residence. [Schedule 2 Paragraph 9]

(b) Money acquired specifically for repairs to or replacement of the person’s home or
personal possessions provided it is used for that purpose. This should apply from the date
the funds were received. [Schedule 2 Paragraph 12]

(©) Premises which the person intends to occupy as their home where they have started legal
proceedings to obtain possession. This should be from the date legal advice was first
sought or proceedings first commenced. [Schedule 2 Paragraph 22]

(d) Premises which the person intends to occupy as their home where essential repairs or
alterations are required. This should apply from the date the person takes action to effect
the repairs. [Schedule 2 Paragraph 21]

(e) Capital received from the sale of a former home where the capital is to be used by the
person to buy another home. This should apply from the date of completion of the sale.
[Schedule 2 Paragraph 6]

() Money deposited with a Housing Association which is to be used by the person to
purchase another home. This should apply from the date on which the money was
deposited. [Schedule 2 Paragraph 11]

(@ Grant made under a Housing Act which is to be used by the person to purchase a home
or pay for repairs to make the home habitable. This should apply from the date the grant
is received. [Schedule 4 Paragraph 22]
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52-week disregard

48.  The following payments of capital must be disregarded for a maximum of 52 weeks
from the date they are received.

@ The balance of any arrears of or any compensation due to non-payment of:
(i) Mobility supplement
(i) Attendance Allowance
(i) Constant Attendance Allowance
(iv) Disability Living Allowance / Personal Independence Payment
(v) Exceptionally Severe Disablement Allowance
(vi) Severe Disablement Occupational Allowance
(vii) Armed forces service pension based on need for attendance

(viii) Pension under the Personal Injuries (Civilians) Scheme 1983, based on the need for
attendance

(iX) Income Support/Pension Credit

(x)  Minimum Income Guarantee

(xi) Working Tax Credit

(xii) Child Tax Credit

(xiii) Housing Benefit

(xiv)Universal Credit

(xv) Special payments to pre-1973 war widows.

As the above payments will be paid for specific periods, they should be treated as income
over the period for which they are payable. Any money left over after the period for which they
are treated as income has elapsed should be treated as capital. [Schedule 2 Paragraphs 10
and 11]

(b) Payments or refunds for:
() NHS glasses, dental treatment or patient’s travelling expenses;
(i) Cash equivalent of free milk and vitamins;
(i) Expenses in connection with prison visits. [Schedule 2 Paragraph 22]

(¢) Personal Injury Payments.
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Example of a disregard for 52 weeks:

During his financial assessment it is identified that Colin is eligible for Pension Credit but is
not currently claiming the support. He is therefore assessed as being able to pay £75 per
week towards the cost of his care.

Colin tells the local authority that he will apply for Pension Credit. It is explained to him
that the level of what he can afford to contribute will be reassessed once he started
receiving the additional support. If the payments are backdated, his contributions to the
cost of his care will also be backdated and he may therefore need to make an additional
payment to meet any arrears. Colin therefore chooses to pay £90 per week.

After six weeks, arrears of Pension Credit at £35 per week (£210) are received.

What Colin can afford to contribute is reassessed and he is now asked to pay £110
per week. As Colin has been paying £15 a week more than required, he only owes
£120 rather than the full £210 of Pension Credit arrears. The remaining £90 of arrears
payments should therefore be treated as capital and disregarded

2-year disregard

49. Local authorities must disregard payments made under a trust established out of funds
by the Secretary of State for Health in respect of vCJD to:

@ A member of the victim’s family for 2 years from the date of death of the victim (or from the
date of payment from the trust if later); or

(b) A dependent child or young person until they turn 18. [Schedule 2 Paragraph 27]

Other disregards

50. In some cases a person’s assets may be tied up in a business that they own or part-
own. Where a person is taking steps to realise their share of the assets, these should be
disregarded during the process. However, the person should be required to show that it is
their clear intention to realise the asset as soon as practicable. In order to show their intent,
the local authority should request the following information:

(@ A description of the nature of the business asset;

(b) The person’s estimate of the length of time necessary to realise the asset or their share of
it;

(©) A statement of what, if any, steps have been taken to realise the asset, what these were
and what is intended in the near future; and

d) Any other relevant evidence, for example the person’s health, receivership, liquidation,
estate agent’s confirmation of placing any property on the market.

51. Where the person has provided this information to show that steps are being taken to
realise the value of the asset, the local authority must disregard the value for a period that it
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considers to be reasonable. In deciding what is reasonable it should take into account the
length of time of any legal processes that may be needed.

52. Where the person has no immediate intention of attempting to realise the business
asset, its capital value should be taken into account in the financial assessment. Where a
business is jointly owned, this should apply only to the person’s share.

Treatment of investment bonds

53. The treatment of investment bonds is currently complex. This is in part because of the
differing products that are on offer. As such, local authorities may wish to seek advice from
their legal departments.

54.  Where an investment bond includes one or more element of life insurance policies that
contain cashing-in rights by way of options for total or partial surrender, then the value of
those rights must be disregarded as a capital asset in the financial assessment.

Capital treated as income

55.  The following capital payments should be treated as income. Local authorities therefore
must have regard to Annex C before conducting their assessments.

@ Any payment under an annuity.
(b) Capital paid by instalment where the total of:

() the instalments outstanding at the time the person first becomes liable to pay for
their care, or in the case of a person in temporary care whom the local authority had
previously decided not to charge, the first day on which the local authority decided to
charge; and

(i) the amount of other capital held by the resident is over £16,000. If it is £16,000 or
less, each instalment should be treated as capital. [Regulation 16]

Earnings

56. Any income of the person derived from employment must be treated as earnings and
not taken into account in the financial assessment.

Income treated as capital

57, The following types of income should be treated as capital:

@ Any refund of income tax charged on profits of a business or earnings of an employed
earner; Any holiday pay payable by an employer more than 4 weeks after the termination
or interruption of employment;

(b) Income derived from a capital asset, for example, building society interest or dividends
from shares. This should be treated as capital from the date it is normally due to be paid
to the person. This does not apply to income from certain disregarded capital;
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@

Any advance of earnings or loan made to an employed earner by the employer if the
person is still in work. This is as the payment does not form part of the employee’s regular
income and would have to be repaid;

Any bounty payment paid at intervals of at least one year from employment as:
(i) A part time fireman;

(i) An auxiliary coastguard;

(i) A part time lifeboat man;

(iv) A member of the territorial or reserve forces.

Charitable and voluntary payments which are neither made regularly nor due to be made
regularly, apart from certain exemptions such as payments from AIDS trusts. Payments
will include those made by a third party to the person to support the clearing of charges
for accommaodation.

Any payments of arrears of contributions by a local authority to a custodian towards the
cost of accommodation and maintenance of a child. [Regulation 18]

Capital available on application

58.

In some instances a person may need to apply for access to capital assets but has not

yet done so. In such circumstances this capital should be treated as already belonging to the
person except in the following instances:

(@)
(b)

(©

@

59.

Capital held in a discretionary trust;
Capital held in a trust derived from a payment in consequence of a personal injury;

Capital derived from an award of damages for personal injury which is administered by a
court;

Any loan which could be raised against a capital asset which is disregarded, for example
the home. [Regulation 21(2)]

A local authority should distinguish between:

Capital already owned by the person but which in order to access they must make an
application for. For example:

() Money held by the person’s solicitor;
(i) Premium Bonds;

(i) National Savings Certificates;

(

iv) Money held by the Registrar of a County Court which will be released on application;
and

Capital not owned by the person that will become theirs on application, for example
an unclaimed Premium Bond win. This should be treated as notional capital.
[Regulation 21(2)]
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60. Where a local authority treats capital available on application as notional capital they
should do so only from the date at which it could be acquired by the person. [Regulation 21(2)]

61.  April 2015 also sees much greater flexibility introduced regarding how people can
access their defined contribution pensions, including enabling them to access their full
pension pot. As a result, when applying notional income to a defined contribution pension this
should be calculated as the maximum income that would be available if the person had taken
out an annuity. Further guidance is provided in paragraph 25 of Annex C.
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Annex C: Treatment of income

This annex covers:

¢ The treatment of income when conducting a financial assessment in all
circumstances. This is divided into:

e (Care homes;
e All other settings;

e The purpose of this annex is to provide local authorities with detailed guidance on
how to apply to the Care and Support (Charging and Assessment of Resources)
Regulations 2014, in terms of how to treat different types of income when calculating
what a person can afford to contribute to the cost of their eligible care needs.

1. This section of the guidance only applies where a local authority has chosen to charge a
person for the services it is arranging and therefore must undertake a financial assessment.
When doing so, it must assess the income and capital of the person.

2. There are differences in how income is treated in a care home and in all other settings.
Charging a person in a care home is provided for in a consistent national framework. WWhen
charging a person in all other settings, a local authority has more discretion to enable it to
take account of local practices and innovations. The guidance sets out the common issues
and then those particular to each setting. Local authorities must read this guidance in all
circumstances.

3. This annex covers the treatment of income and should be read in conjunction with Annex
B on the treatment of capital. The detail of the sources of income which local authorities must
disregard are set out in the regulations which accompany this guidance.

Common issues

4. The following section sets out the issues common to charging for all settings.

5. Only the income of the cared-for person can be taken into account in the financial
assessment of what they can afford to pay for their care and support. Where this person
receives income as one of a couple, the starting presumption is that the cared-for person has
an equal share of the income. A local authority should also consider the implications for the
cared-for person’s partner.

6. Income is net of any tax or National Insurance contributions.

7. Income will always be taken into account unless it is disregarded under the regulations.
Income that is disregarded will either be:
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(@ Partially disregarded; or
(b) Fully disregarded.

8. Inall cases, irrespective of setting, employed and self-employed earnings are fully
disregarded. [Regulation 13]

9. Earnings in relation to an employed earner are any remuneration or profit from
employment. This will include:

(@ any bonus or commission;

(b) any payment in lieu of remuneration except any periodic sum paid to the person on
account of the termination of their employment by reason of redundancy;

(¢) any payments in lieu of notice or any lump sum payment intended as compensation
for the loss of employment but only in so far as it represents loss of income;

(d) any holiday pay except any payable more than four weeks after the termination or
interruption of employment;

(e) any payment by way of a retainer;

() any payment made by the person’s employer in respect of any expenses not wholly,
exclusively and necessarily incurred in the performance of the duties of employment,
including any payment made by the person’s employer in respect of travelling
expenses incurred by the person between their home and the place of employment
and expenses incurred by the person under arrangements made for the care of a
member of the person’s family owing to the person’s absence from home;

(@ any award of compensation made under section 112(4) or 117(3)(a) of the Employment
Rights Act 1996 (remedies and compensation for unfair dismissal);

(h) any such sum as is referred to in section 112 of the Social Security Contributions and
Benefits Act 1992 (certain sums to be earnings for social security purposes);

() any statutory sick pay, statutory maternity pay, statutory paternity pay or statutory
adoption pay, or a corresponding payment under any enactment having effect in
Northern Ireland;

() any remuneration paid by or on behalf of an employer to the person who for the time
being is on maternity leave, paternity leave or adoption leave or is absent from work
because of iliness;

(k) the amount of any payment by way of a non-cash voucher which has been taken
into account in the computation of a person’s earnings in accordance with Part 5 of
Schedule 3 to the Social Security (Contributions) Regulations 2001,

10.  Earnings in relation to an employed earner do not include:

(@ any payment in kind, with the exception of any non-cash voucher which has been
taken into account in the computation of the person’s earnings — as referred to above;

(b) any payment made by an employer for expenses wholly, exclusively and necessarily
incurred in the performance of the duties of the employment;
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(c) any occupational/personal pension.

11, Earnings in the case of employment as a self-employed earner mean the gross receipts
of the employment. This includes any allowance paid under section 2 of the Employment and
Training Act 1973 or section 2 of the Enterprise and New Towns (Scotland) Act 1990 to the
person for the purpose of assisting the person in carrying on his business.

12. Earnings in the case of employment as a self-employed earner do not include:

(@ any payment to the person by way of a charge for board and lodging accommodation
provided by the person;

(b) any sports award.

13.  Earnings also include any payment provided to prisoners to encourage and reward their
constructive participation in the regime of the establishment, this may include payment for
working, education or participation in other related activities.

Benefits

14.  Local authorities may take most of the benefits people receive into account. Those they
must disregard are listed below. However, they need to ensure that in addition to the minimum
guaranteed income or personal expenses allowance — details of which are set out below —
people retain enough of their benefits to pay for things to meet those needs not being met by
the local authority.

15.  Any income from the following sources must be fully disregarded:
(@ Direct Payments;

(b) Guaranteed Income Payments made to Veterans under the Armed Forces
Compensation Scheme;

() The mobility component of Disability Living Allowance;
The mobility component of Personal Independence Payments.

16.  Any income from the following benefits must be taken fully into account when
considering what a person can afford to pay towards their care from their income:

(@) Attendance Allowance, including Constant Attendance Allowance and Exceptionally
Severe Disablement Allowance

b) Bereavement Allowance
Carers Allowance
Disability Living Allowance (Care component)

(e) Employment and Support Allowance or the benefits this replaces such as Severe
Disablement Allowance and Incapacity Benefit

Income Support

=
)

) Industrial Injuries Disablement Benefit or equivalent benefits

A@

h) Jobseeker’s Allowance
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) Maternity Allowance
)) Pension Credit
k) Personal Independence Payment (Daily Living component)

(
(
(
() State Pension
(m) Universal Credit
(

n) Working Tax Credit.

17. Where any Social Security benefit payment has been reduced (other than a reduction
because of voluntary unemployment), for example because of an earlier overpayment, the
amount taken into account should be the gross amount of the benefit before reduction.

Annuity and pension income

18.  An annuity is a type of pension product that provides a regular income for a number of
years in return for an investment. Such products are usually purchased at retirement in order
to provide a regular income. While the capital is disregarded, any income from an annuity
must be taken fully into account except where it is:

(@) purchased with a loan secured on the person’s main or only home; or

(b) a gallantry award such as the Victoria Cross Annuity or George Cross Annuity.

19.  For those who have purchased an annuity with a loan secured on their main or only
home, this is known as a ‘home income plan’. Under these schemes, a person has purchased
the annuity against the value of their home — similarly to a Deferred Payment Agreement.

20. Where a person is in a care home and paying half of the value of their occupational
pension, personal pension or retirement annuity to their spouse or civil partner the local
authority must disregard 50% of its value.

21. In order to qualify for the disregard, one of the annuitants must still be occupying the
property as their main or only home. This may happen where a couple has jointly purchased
an annuity and only one of them has moved into a care home. If this is not the case, the
disregard must not be applied.

22.  Where the disregard is applied, only the following aspects may be disregarded:
(@ the net weekly interest on the loan where income tax is deductible from the interest; or

(b) the gross weekly interest on the loan in any other case.

23. Before applying the disregard, the following conditions must be met:

(@ The loan must have been made as part of a scheme that required that at least 90% of
that loan be used to purchase the annuity;

(b) The annuity ends with the life of the person who obtained the loan, or where there are
two or more annuitants (including the person who obtained the loan), with the life of
the last surviving annuitant;
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() The person who obtained the loan or one of the other annuitants is liable to pay the
interest on the loan;

(d) The person who obtained the loan (or each of the annuitant where there are more
than one) must have reached the age of 65 at the time the loan was made;

(e) The loan was secured on a property in Great Britain and the person who obtained the
loan (or one of the other annuitants) owns an estate or interest in that property; and

() The person who obtained the loan or one of the other annuitant occupies the property
as their main or only home at the time the interest is paid.

24.  Where the person is using part of the income to repay the loan, the amount paid as
interest must be disregarded. If the payments the person makes on the loan are interest
only and the person qualifies for tax relief on the interest they pay, disregard the net interest.
Otherwise, disregard the gross interest.

25. Reforms to defined contribution pensions come into effect from April 2015. The aim of
the reforms is to provide people with much greater flexibility in how they fund later life. This
may lead to changes in how people use the money in their pension fund. The rules for how to
assess pension income for the purposes of charging are:

(@ If a person has removed the funds and placed them in another product or savings
account, they should be treated according to the rules for that product;

(b) If a person is only drawing a minimal income, then a local authority can apply notional
income choosing not to draw income, or according to the maximum income that
could be drawn under an annuity product. If applying maximum notional income, the
actual income should be disregarded to avoid double counting;

(¢) If a person is drawing down an income that is higher than the maximum available
under an annuity product, the actual income that is being drawn down should be
taken into account.

Mortgage protection insurance policies

26.  Any income from an insurance policy is usually taken into account. In the case of
mortgage protection policies where the income is specifically intended to support the person
to acquire or retain an interest in their main or only home or to support them to make repairs
or improvements to their main or only home it must be disregarded. However, the income
must be being used to meet the repayments on the loan. The amount of income from a
mortgage protection insurance policy that should be disregarded is the weekly sum of:

(@ The amount which covers the interest on the loan; plus
(b) The amount of the repayment which reduced the capital outstanding; plus

(¢) The amount of the premium due on the policy.

27. It should be remembered that Income Support and Pension Credit may be adjusted to
take account of the income from the policy.
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Other income that must be fully disregarded

28.  Any income from the following sources must be fully disregarded:
(@ Armed Forces Independence Payments and Mobility Supplement
(b)
(©) Child Tax Credit
) Council Tax Reduction Schemes where this involves a payment to the person

Child Support Maintenance Payments and Child Benefit

[}

(

(
(f

) Disability Living Allowance (Mobility Component) and Mobility Supplement

(©)

Christmas bonus

~

g) Dependency increases paid with certain benefits
h) Discretionary Trust

(

(

() Gallantry Awards

() Guardian’s Allowance
(

k) Guaranteed Income Payments made to Veterans under the Armed Forces
Compensation Scheme

() Income frozen abroad

(m) Income in kind

(n) Pensioners Christmas payments

(0) Personal Independence Payment (Mobility Component) and Mobility Supplement
(p) Personal injury trust, including those administered by a Court

(@ Resettlement benefit

r) Savings credit disregard

s) Social Fund payments (including winter fuel payments)

() War widows and widowers special payments

) Any payments received as a holder of the Victoria Cross, George Cross or equivalent

S

Any grants or loans paid for the purposes of education; and

(w) Payments made in relation to training for employment.

(x) Any payment from the:

() Macfarlane Trust

(i)  Macfarlane (Special Payments) Trust

(i) Macfarlane (Special Payment) (No 2) Trust

(iv) Caxton Foundation

(v) The Fund (payments to non-haemophiliacs infected with HIV)
(vi) Eileen Trust

(vii) MFET Limited



Annex C: Treatment of income 431

(viii) Independent Living Fund (2006)
(ix) Skipton Fund
(x) London Bombings Relief Charitable Fund.

Charitable and voluntary payments

29. Charitable payments are not necessarily made by recognised charity, but could come
from charitable motives. The individual circumstances of the payment will need to be taken
into account before making a decision. In general a charitable or voluntary payment which is
not made regularly is treated as capital.

30. Charitable and voluntary payments that are made regularly must be fully disregarded.

Partially disregarded income

31.  The following income is partially disregarded:

(@ The first £10 per week of War Widows and War Widowers pension, survivors
Guaranteed Income Payments from the Armed Forces Compensation Scheme,
Civilian War Injury pension, War Disablement pension and payments to victims of
National Socialist persecution (paid under German or Austrian law).

(b) A savings disregard based on qualifying is made to people as follows:

For individuals

e Where a person is in receipt of qualifying income of less than £120.35 per week there will
be no Savings Disregard made.

* Where a person is in receipt of qualifying income between £120.35 and £148.35 per week
the savings disregard is made, which will equal the actual amount of the savings credit
received or a sum of £5.75 whichever is less.

e Where a person is in receipt of qualifying income in excess of £148.35 per week, and
a savings credit reward is in payment, a flat rate savings disregard of £5.75 per week is
made irrespective of how much the savings credit payment is.

e Where a person has qualifying income above the limit for receiving a savings credit
reward (around £190.35 but could be higher if the person is severely disabled, has caring
responsibilities or certain housing costs) a flat rate savings disregard of £5.75 is made.

For couples

*  Where a person is part of a couple (including a civil partnership) and is in receipt of
qualifying income of less than £192.00 per week there will be no savings disregard made.

* Where a person who is part of a couple (including a civil partnership) and is in receipt
of qualifying income between £192.00 and £226.50 per week the savings disregard is
made, which will equal the actual amount of the savings credit received or a sum of £8.60
whichever is less.
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e Where a person who is part of a couple (including a civil partnership) and is in receipt
of qualifying income in excess of £226.50 per week, and a savings credit reward is in
payment, a flat rate savings disregard of £8.60 per week is made irrespective of how
much the savings credit payment is.

e Where a person who is part of a couple (including a civil partnership) and has qualifying
income above the limit for receiving savings credit (around £278.25 but could be higher if
the person is severely disabled, has caring responsibilities or certain housing costs) a flat
rate savings disregard of £8.60 is made.

The values of £148.35 and £226.50 above represent the standard minimum guarantee for an
individual and couple respectively. These amounts are increased to an appropriate minimum
guarantee where individuals and couples qualify as severely disabled or as carers because of
receipt of qualifying benefits. Details of Pension Credit are given in Annex |. Examples of how
the savings reward is calculated, plus a list of qualifying income, are given in the document
Pension Credit and the Savings Disregard.?®’

Notional income

32.  In some circumstances a person may be treated as having income that they do not
actually have. This is known as notional income. This might include for example income that
would be available on application but has not been applied for, income that is due but has
not been received or income that the person has deliberately deprived themselves of for
the purpose of reducing the amount they are liable to pay for their care. For guidance on
deprivation of assets, see Annex E. In all cases the local authority must satisfy itself that the
income would or should have been available to the person.

33. Notional income should also be applied where a person who has reached retirement
age and has a personal pension plan but has not purchased an annuity or arranged to draw
down the equivalent maximum annuity income that would be available from the plan. Notional
income should be applied in line with paragraph 25 above. Estimates of the notional income
can be received from the pension provider or from estimates provided by the Government
Actuary’s Department.

34. Where notional income is included in a financial assessment, it should be treated the
same way as actual income. Therefore any income that would usually be disregarded should
continue to be so.

35.  Notional income should be calculated from the date it could be expected to be acquired
if an application had been made. In doing so, a local authority should assume the application

Example of notional income:

Andrew is 70 and is living in a care home. He has not been receiving his occupational
pension to which he would have been entitled to from age 65. After contacting his former
employer, they state Andrew will be paid the entire pension due from age 65. The local
authority can therefore apply notional income from age 65.

257 www.dh.gov.uk/PolicyAndGuidance/ OrganisationPolicy/FinanceAndPlanning/ ResidentialCare/fs/en
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was made when it first became aware of the possibility and take account of any time limits
which may limit the period of arrears.

Example of notional income in relation to new pension flexibilities:

Ben has a pension fund worth £30,000. He has taken the opportunity to access this
flexibly and as a result is only drawing down £5 a week as income at the point he begins
to receive care and support.

The equivalent maximum annuity income would be £120 per week. For the purposes of
the financial assessment, the local authority can assume an income £120 per week.

Example of notional income:

Andrew is 70 and is living in a care home. He has not been receiving his occupational
pension to which he would have been entitled to from age 65. After contacting his former
employer, they state Andrew will be paid the entire pension due from age 65. The local
authority can therefore apply notional income from age 65.

36. However, there are some exemptions and the following sources of income must not be
treated as notional income:

(@ Income payable under a discretionary trust;

(b) Income payable under a trust derived from a payment made as a result of a personal
injury where the income would be available but has not yet been applied for;

(©) Income from capital resulting from an award of damages for personal injury that is
administered by a court;

(d) Occupational pension which is not being paid because:

() The trustees or managers of the scheme have suspended or ceased payments
due to an insufficiency of resources; or

(i) The trustees or managers of the scheme have insufficient resources available to
them to meet the scheme’s liabilities in full.

(e) Working Tax Credit.

Disability-related expenditure

37.  Where disability-related benefits are taken into account, the local authority should make
an assessment and allow the person to keep enough benefit to pay for necessary disability-
related expenditure to meet any needs which are not being met by the local authority.

38. In assessing disability-related expenditure, local authorities should include the following.
However, it should also be noted that this list is not intended to be exhaustive and any
reasonable additional costs directly related to a person’s disability should be included :

(@ Payment for any community alarm system.
(b) Costs of any privately arranged care services required, including respite care.

() Costs of any specialist items needed to meet the person’s disability needs, for
example:
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Vi.

Vii.

Vii.

Xi.

Xii.

Xii.

XiV.

XV.

XVi.

Day or night care which is not being arranged by the local authority;
specialist washing powders or laundry;

additional costs of special dietary needs due to illness or disability (the person may be
asked for permission to approach their GP in cases of doubt);

special clothing or footwear, for example, where this needs to be specially made; or
additional wear and tear to clothing and footwear caused by disability;

additional costs of bedding, for example, because of incontinence;

any heating costs, or metered costs of water, above the average levels for the area
and housing type,

occasioned by age, medical condition or disability;

reasonable costs of basic garden maintenance, cleaning, or domestic help, if
necessitated by the individual’s disability and not met by social services;

purchase, maintenance, and repair of disability-related equipment, including equipment
or transport needed to enter or remain in work; this may include IT costs, where
necessitated by the disability; reasonable hire costs of equipment may be included, if
due to waiting for supply of equipment from the local council;

personal assistance costs, including any household or other necessary costs arising
for the person;

internet access for example for blind and partially sighted people

other transport costs necessitated by illness or disability, including costs of transport
to day centres, over and above the mobility component of DLA or PIP, if in payment
and available for these costs. In some cases, it may be reasonable for a council not
to take account of claimed transport costs — if, for example, a suitable, cheaper form
of transport, e.g. council- provided transport to day centres is available, but has not
been used;

in other cases, it may be reasonable for a council not to allow for items where a
reasonable alternative is available at lesser cost. For example, a council might adopt a
policy not to allow for the private purchase cost of continence pads, where these are
available from the NHS.

39. The care plan may be a good starting point for considering what is necessary disability-

related expenditure. However, flexibility is needed. What is disability-related expenditure should

not be limited to what is necessary for care and support. For example, above average heating
costs should be considered.
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Example of disability related expenditure

Zach is visually impaired and describes the internet as a portal into the seeing world — in
enabling him to access information that sighted people take for granted. For example he
explains that if a sighted person wants to access information they can go to a library, pick
up a book or buy an appropriate magazine that provides them with the information they
need.

The internet is also a portal into shopping. For example without the internet if Zach wanted
to shop for clothes, food or a gift he would have to wait until a friend or family member
could accompany him on a trip out, he would be held by their schedule and they would
then have to explain what goods were on offer, what an item looked like, the colour etc and
would inevitably be based on the opinion and advice of said friend. A sighted person would
be able to go into a shop when their schedule suits and consider what purchase to make
on their own. The internet provides Zach with the freedom and independence to do these
things on his own.

Care homes

40. The following section deals with those who are receiving care and support in a care
home only.

Personal expenses allowance

41, The local authority must leave the person with a minimum amount of income. This is
known as the Personal Expenses Allowance (PEA) and the amount is set out in regulations
and updates sent via a local authority circular. Anything above this may be taken into account
in determining charges.

42.  The PEA is not a benefit but the amount of a person’s own income that they must
be left with after charges have been deducted. However, where a person has no income,
the local authority is not responsible for providing one. However, the local authority should
support the person to access any relevant state benefits or independent advocacy service.

43. The purpose of the PEA is to ensure that a person has money to spend as they wish.

It must not be used to cover any aspect of their care and support that have been contracted
for by the local authority and/or assessed as necessary to meet the person’s eligible needs.
This money is for the person to spend as they wish and any pressure from a local authority or
provider to do otherwise is not permitted.

44,  There may be some circumstances where it would not be appropriate for the local
authority to leave a person only with the personal expenses allowance after charges. For
example:

(@ Where a person has a dependent child the local authority should consider the needs
of the child in determining how much income a person should be left with after
charges. This applies whether the child is living with the person or not.
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(b) Where a person is paying half their occupational or personal pension or retirement
annuity to a spouse or civil partner who is not living in the same care home, the local
authority must disregard this money. This does not automatically apply to unmarried
couples although the local authority may wish to exercise its discretion in individual
cases.

() Where a person is temporarily in a care home and is a member of a couple — whether
married or unmarried — the local authority should disregard any Income Support or
Pension Credit awarded to pay for home commitments and should consider the needs
of the person at home in setting the personal expenses allowance. It should also
consider disregarding other costs related to maintain the couple’s home (see below).

(d) Where a person’s property has been disregarded the local authority should consider
whether the PEA is sufficient to enable the person to meet any resultant costs. For
example, allowances should be made for fixed payments (like mortgages, rent and
Council Tax), building insurance, utility costs (gas, electricity and water, including basic
heating during the winter) and reasonable property maintenance costs.

(e) Where a person has moved to local authority support and has a deferred payment
agreement (DPA) in place, the local authority should ensure the person retains
sufficient resources to maintain and insure the property in line with the disposable
income allowance (DIA).

All other settings

45, As all earnings must be disregarded, this leaves other sources of income such as
benefits, pensions and payments from other products.

Minimum income guarantee

46. Local authorities must ensure that a person’s income is not reduced below a specified
level after charges have been deducted. This must be at least the equivalent of the value of
Income Support or the Guaranteed Credit element of Pension Credit plus a minimum buffer
of 25%. The amounts are set out in the Care and Support (Charging and Assessment of
Resources) Regulations. However, this is only a minimum and local authorities have discretion
to set a higher level if they wish. This approach will lead to greater consistency between the
charging framework and established income protections under the income support rules. We
will keep this under review and seek to update the charging framework in line with the roll-out
of Personal Independence Payments and updating/repeal of the income support rules.

47. The purpose of the minimum income guarantee is to promote independence and social
inclusion and ensure that they have sufficient funds to meet basic needs such as purchasing
food, utility costs or insurance. This must be after any housing costs such as rent and council
tax net of any benefits provided to support these costs — and after any disability related
expenditure. For example, a council tenant will have water rates as part of a rent service
charge whilst a private or housing association tenant will not.

48. Separate guidance applies when determining an appropriate contribution from income
under a deferred payment agreement.
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Annex D: Recovery of debts

This annex covers:

e The principles underpinning the approach to debt recovery;
e Options for debt recovery;

e Processes around debt recovery.

1. The Care Act 2014 introduces a modern legal framework for the recovery of any debts
that may have accrued as a result of a local authority meeting a person’s eligible care

and support needs. Section 22 of the Health and Social Services and Social Security Act
(HASSASSA) 1983 is revoked from April 2015 and no new debts can be recovered under that
provision. New powers are provided under Section 69 of the Care Act that provides equal
protection to both the local authority and the person. Section 70 of the Care Act also provides
a local authority with the power to recover charges from a third party where a person has
transferred assets to them in order to avoid paying charges for care and support.

2. The reason for the change is that the powers under HASSASSA are unilateral. They allow
a local authority to place a charge against a person’s property but do not give the person
from whom the recovery of the debt is being pursued the opportunity to seek alternative
means for payment. The new powers under Section 69 of the Care Act provide equal
protection for both the local authority and the person.

3. Ultimately the Care Act enables a local authority to make a claim to the County Court
for a judgment in order to recover the debt. As a first port of call, a local authority must offer
a person the option of a deferred payment agreement (DPA) in order to recover the debt
wherever the person could be offered a DPA, and can only make an application to the court
should this be refused. In practice, local authorities will wish to consider the full range of
options in order to secure the contributions owed to them. This section of the guidance is
designed to cover both the alternative options a local authority may wish to consider and
what to do should a case proceed to the County Court. Implementation support tools will be
provided to accompany this guidance and local authorities should consider the information
offered in these tools alongside the guidance.

4. Whilst this is a change for social service departments of local authorities, this is not
completely new for local authorities as a whole. Local authorities already have set processes
for recovering other debts that are owed to it such as rent arrears which may provide some
useful experience, and social services departments will want to consider how the new
legislation fits with the wider approach of their local authority. Whilst adding the recovery of
debts that arise as a result of the provision of care and support services to central teams
would be a viable option, given the nature of the client group and the potentially much

larger size of the debt, local authorities may wish to consider the merits of embedding their
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approach within their social care teams. If doing so, they will need to ensure that this function
is adequately resourced with clear lines of responsibility for making decisions on taking claims
forward as well as ensuring that local authority staff tasked with following up debts are able
to effectively liaise with social care practitioners before taking action. In either case a local
authority will need to ensure that adequate records are maintained to support a debt to be
recovered.

5. When designing their system for debt recovery in social care, local authorities should be
aware of the population they are dealing with. Unlike council tax or rent arrears debt, the local
authority is not dealing with the general population. Much of this is debt is likely to be from a
move into care homes of very frail people in their 80s and 90s, many with dementia. All debt
recovery systems should be designed with a full understanding of the needs and capacities of
this population to engage with the system being designed.

Principles underpinning the approach to debt recovery

6. The recovery of debts from those who are receiving care and support is a sensitive

issue given the potentially vulnerable nature of the client group and local authority’s ultimate
responsibility to meet needs. There could also be a variety of reasons why the person has not
paid the assessed charge, for example, there could be issues around diminishing capacity,
an administrative error or they may have needed to enter hospital meaning they may not

have been able to notify the local authority of the change in circumstances or are not easily
able to arrange payments. Given this, local authorities will want to bear in mind the following
principles when approaching the recovery of debts:

e Possible debts must be discussed with the person or their representative;

e The local authority must act reasonably;

e Arrangements for debt repayments should be agreed between the relevant parties;
e Repayments must be affordable; and

e Court action should only be considered after all other reasonable avenues have been
exhausted.

7. Local authorities should clearly discuss with the person or their representative at the
outset that care and support is a chargeable service and that where the person has been
assessed as being able to afford to do so, they will be required to contribute to the cost
of that care. It should also be explained that this means there will be invoices and that an
agreement should be reached as to whom the invoices are sent, and if the person wishes,
that their agreement and authority is obtained for the use of an agent.

8. Local authorities should also bear in mind that they are bound by the public law principle
of acting reasonably at all times and must act in accordance with human rights legislation, as
well as the wellbeing principle set out in the Care Act. Given this, a local authority will wish to
consider all other reasonable avenues before utilising the powers provided under the Act.

9. Before pursing any course of action the local authority should consider whether it is
appropriate to recover the debt — although it has the power to do so, and in many cases will
wish to do, it does not have to or indeed it may wish to only recover part of the debt. Such
circumstances may include:
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* Where the amount of the debt is small and the costs of recovery would be
disproportionate; or

e The person or their representative could not reasonably have been aware that the asset in
question needed to be included in the financial assessment.

10. It should also consider how different approaches might impact on a person’s wellbeing,
in line with a local authority’s general duty to promote a person’s wellbeing.

Timing of debt recovery

11.  The point at which a debt becomes due continues to be the date at which the sum
becomes due to the local authority. This means that, for example, if a bill was sent giving 30
days to pay, the payment becomes due on day 30. For any debts that have accrued prior to
the commencement of the Care Act 2014 the time period for recovering that debt continues to
be three years as previously set out under Section 56 of the National Assistance Act 1948 as
any change to this would be retrospective and unfair. For any new debts that occur after the
commencement of the Care Act 2014, the time period to recover debts has been extended

to six years from the date when the sum became due to the local authority. Where a debt is
taking some time to be recovered, provided legal proceedings have issued within the limitation
period, enforcement can continue. If it has not, the debt must be written off.

Options to recover debt

12.  Local authorities should consider the full range of options available to recover the debt.
This is particularly important as if the claim does end up in the court they are likely to consider
what efforts have been made to resolve the issue first. Whilst it is at the discretion of the Court
to award costs, if no effort has been made to reach an agreement first a judge may hold this
against the local authority when considering making an order for payment of the costs in the
case. The greater the person’s need, the more effort should be made to resolve the issue
positively through the use of effective social work skills. Options may include negotiation,
using an advocate to help the person understand the options available to them, supporting
the family to gain a power of attorney or deputyship, the local authority itself applying to be a
deputy or the use of independent mediation. Local authorities should have regard to Practice
Direction — Pre-Action Conduct guidance provided by the Ministry of Justice available at
http://www.justice.gov.uk/courts/procedure-rules/civil/rules/pd_pre-action_conduct#1.1

13.  As a first step, the local authority should contact the person or their representative in an
effort to ascertain why the contribution to their care and support costs has not been met. In
the first instance this is likely to be by phone, but may also include written communication in
an appropriate format or a visit. This should not be a tick box exercise and there should be
more than one effort to contact the person by each of these routes in order to simply and
quickly address the issue if possible, whilst balancing the need to minimise further delays.

14.  In some cases the issue will be easily resolved as a result of the contact, either through
the amount being paid or from the offer of a DPA, where appropriate and further detail on this
is set out below. However, some cases will be more complex. For example if a person does
not meet the eligibility criteria for a DPA, a DPA is refused or there remains a dispute about the



440 Care and Support Statutory Guidance

amount. Or a person may be unhappy about being placed in a care home and wish to return
home, or could be depressed, have mental health needs or dementia. In many cases, social
work assistance may be required.

15.  The local authority must establish whether the person has the mental capacity to
make financial decisions. This is important as a person who lacks capacity to make financial
decisions is in a different legal position from someone who has capacity. While both may be
liable for their debt, the way to proceed to recover the debt is different.

16.  Where a person has mental capacity to make financial decisions, the local authority can
proceed to the County Court but does have alternative options and should consider these.
These can include:

¢ Negotiating an agreement. This could be through dealing directly with the person or
their representative to broker a solution. This can be done by the local authority which
may well support a better outcome, but in some circumstance this may be better led by
an independent person such as an advisor or solicitor. In some cases it may be useful
to involve an independent advocate to support the person to understand the options
available to them.

¢ Mediation. This is where an independent third party assists those involved to reach an
agreement. This could be carried out by a professional mediation service, but could also
be carried out by anyone who is not involved in the issue, such as an independent social
worker or a local voluntary organisation. It is important to understand that it is the people
involved, not the mediator, who decide the course of action.

e Arbitration. This involves an independent arbitrator hearing both sides of the issue and
making a decision on behalf of the parties that will resolve the issue. Local authorities
should be aware that arbitration is usually binding on both sides and therefore cannot
usually take the case to court after the arbitrator has made a decision.

Diminishing or lack of mental capacity

17. In some cases a debt may have accrued as a result of diminishing or a lack of mental
capacity. In such cases, the local authority may need to involve their safeguarding teams. It

is estimated by the Alzheimer’s Society that some 80% of people who enter into care homes
have dementia. This means that many of those who are being placed in care homes may lack
capacity to make financial decisions, and may have not been able to understand financial
assessment forms, or the requests for payments. Social workers should be asked to carry out
a decision specific capacity assessment where there is a diagnosis of mental impairment or
mental disorder, or where the person’s engagement with care planning shows they may lack
capacity to make some decisions.

18.  The better the local authority’s understanding and application of the Mental Capacity
Act 2005, the easier it is to prevent debts from building up and the easier it is to recover
them. Where people with dementia or with learning disabilities have relevant mental capacity
assessments on file, and where they also have appointed attorneys or deputies to make
financial decisions with them or for them, or friends to support them in care planning, the local
authority will be clearer about who to involve in financial decision making. This should help
lead to less debt, and where it does occur, make it easier to recover.
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19.  Where a person has an attorney for property and financial affairs or a deputy, these
roles give the attorney or deputy the legal authority to make financial decisions on behalf of
the person, and require them to consider and engage with any debt recovery on behalf of the
person. The local authority can use all the above methods with the attorney or deputy. They
can negotiate an agreement, they can offer mediation, or they can use arbitration to recover
the debt.

20.  Where the person lacking capacity has no attorney or deputy and has substantial debts,
then an application for a deputy is required. The application has to be made to the Court of
Protection. Where there are family involved with the person, they may make the application

to become a deputy. Where the local authority has an in house or contracted deputyship
service, and there is no family, this service should make the application. Otherwise the social
worker can make the application for the Court to appoint a deputy. While this process may
take some weeks, it leads to the appointment of someone who has the legal authority both to
make financial decisions and also to execute them — i.e. to access bank accounts and make
payments. The local authority should also consider the risk of a conflict of interest where it
applies to take on a property and financial affairs deputyship.

21.  Local authorities should not send threatening letters demanding payment. They should
always seek to establish who has the legal authority to make financial decisions and engage
with that person.

Recovering debt and deferred payment agreements

22.  Where a debt has accrued and a person could be offered a deferred payment
agreement (DPA), the local authority must offer the person or their attorney or deputy the
option of repaying the debt through a DPA as set out in Section 69(2) of the Care Act 2014.

A person could be offered a DPA if they are receiving care in a care home or are renting an
extra care property, and the person has a form of security adequate to cover the DPA (usually
a property).

23.  The local authority is only required to offer the DPA for the amount of the accrued debt
and is not obliged to defer any future costs;?® however it may wish to consider allowing the
person to defer further payments so as to avoid any further accrual of debts.

24, This option is likely to be attractive to a person as the interest rate for DPAs is set by
regulations and is lower than the maximum amount the County Court can apply. It will also
avoid the person needing to meet the costs of the local authority if the County Court finds
against them. It is also likely to be attractive for a local authority as it will ensure that the debt
is secured, is at less risk of default and is likely to be quicker to secure. If a DPA is agreed
upon, a local authority must have regard to the guidance set out in Chapter 9.

25.  Only where a person refuses the option of a DPA or does not meet the eligibility
criteria can a local authority seek to enforce the debt via an application to the County
Court. A local authority should therefore make sure a refusal, along with the reason, is
recorded appropriately.

28 The local authority can exercise its discretion under the care act to refuse to agree to defer any further
care costs, whilst securing any already-accrued debt. However, if the person meets the criteria governing
eligibility for deferred payments, the LA must agree to defer future care costs.
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26.  Where a person lacks capacity to make financial decisions, for example because they
have severe dementia, and they have substantial debts to the local authority or are likely to
accrue them, then the local authority should ask the family to apply for a deputyship. Where
there is no family or they choose not to, the local authority should apply for one before they
proceed to the County Court, bearing in mind the risks of a conflict of interest.

Issuing a claim and subsequent enforcement through the County
Court

27. Where all other reasonable avenues have been exhausted, a local authority may wish to
proceed to the County Court in order to recover the debt owed. The County Court has been
chosen to enable all the parties involved to have an equal say regarding the debt that has
accrued.

Getting started

28. Before making a claim, local authorities should read the HM Courts and Tribunal
Services (HMCTS) leaflet EX302 How do | make a court claim??*® and comply with the
Practice Direction — Pre-Action Conduct provided by the Ministry of Justice?®® The Court will
require the local authority to prove the legal basis for their claim. Therefore before applying to
the court, local authorities should consult and engage their legal departments and collect the
necessary evidence.

29. lIssue of claim and other processes, including enforcement, attract a court fee. The level
of the fee will vary depending on the amount that is being sought and will vary depending on
whether the claim is being issued online or by paper. Details setting out the level of fees can
be found in the HMCTS leaflet EX50 Civil and Family Court Fees.?®" Whilst there is an upfront
cost to a local authority to meet this fee, if an order or judgment is made in favour of the local
authority, the Court may add the fee to the debt recoverable. Any other pre-issue fees the
local authority wishes to recover should be included in the claim form. If a solicitor is acting for
the local authority, fixed costs may be claimed.

30. In order to make a claim, the local authority will need to fill out the relevant form. This
can be done either on paper or online. Conditions apply for claims started online, including
that the claim must be for a specified sum of money (under £100,000); that it cannot be
against more than two people; and it cannot be against a known protected party or child,
this includes a person who lacks capacity. Local authorities will also wish to note that fees
are often reduced for online applications. Access to the online service is through https://
www.moneyclaim.gov.uk/web/mcol/welcome and registration for an account with the UK
Government Gateway is required. The paper based claim form (N1 and notes for guidance
N1A and N1C) can be downloaded at http://hmctsformfinder.justice.gov.uk/HMCTS/
FormFinder.do . It is important that these guidance notes are read carefully. It is at this point
that initial fees are required to be paid. If making a paper application this will need to be by
cash or cheque and online, by credit or debit card.

259 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex302-eng.pdf
260 http://www.justice.gov.uk/courts/procedure-rules/civil/rules/pd_pre-action_conduct#1.1
261 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex050-eng.pdf
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31. In order for a local authority to claim interest on the debt, they must include the following
text from leaflet EX302: in the section of the form entitled ‘Particulars of claim’:

The claimant claims interest under section 69 of the County Courts Act 1984 at the rate
of [8]% a year from [date when the money became owed to you] to [date you are issuing
the claim] of £famount] as well as interest, at the same rate, up to the date of judgment or
when the money is paid (if this is earlier) at a daily rate of [daily rate of interest].’

32.  Once the court has issued the claim, a Notice of Issue will be sent to the local authority
and a copy of the claim to the person the local authority is seeking to recover contributions
from. The person will then have the options of not responding to the claim, admitting the

full amount of the claim, or defending the claim. If no response is received to the claim, or

if the person admits part or the whole amount of the claim, and the local authority accepts
the part admission, they may request the court to enter judgment against the person. The
local authority may then commence enforcement proceedings if the person does not pay
the judgment. If the claim is defended or the person does not accept the part admission, the
claim will proceed to the next stage and further details are set out below.

33. If the person is a protected party, the local authority may only issue and serve the claim.
At this point, any person who lacks capacity to litigate will need to have a Litigation Friend
appointed which involves a separate application. It is the responsibility of the local authority to
inform the Court that there is a need for a Litigation Friend. Where the person has a relevant
attorney or deputy, that person may be appointed as a Litigation Friend with the permission of
the Court. Ultimately it is the Court that will appoint the Litigation Friend. Where a person does
not have a relevant attorney or deputy, in making the first step to respond to the claim, the
person seeking to become the Litigation Friend may file a certificate of suitability stating that
they satisfy the conditions set out in Part 21 of the Civil Procedure Rules.?%?

34. The role of the Litigation Friend is to represent the person in Court. They may
therefore raise any issue that the person would such as disputing the debt, seek alternative
arrangements to repaying the debt or raise any other issues they consider relevant to the
question of the debt. It is therefore important that the local authority has acted properly

in relation to the person who lacks capacity and there is no evidence of any perceived
harassment. This must be with regard to both care and debt recovery.

What next?

35. Local authorities should read the HMCTS leaflet EX304, I've started a claim in court —
what happens next?2%% which sets out the different next steps depending on the person’s
response. In all cases, except where steps are being taken in relation to the appointment of
a Litigation Friend, a local authority cannot take any action until the date by which the person
must reply to the claim has passed. This date is specified on the Notice of Issue, but the
period may be extended by 14 days if the person files an Acknowledgement of Service. The
Court will inform the person if an Acknowledgement is filed.

36. The leaflet sets out details of the action the local authority should take depending on the
response from the person. These are:

262 http:.//www.justice.gov.uk/courts/procedure-rules/civil/rules
283 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex304-eng.pdf
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e How to request a judgment by default if no reply to the claim is received. If a request is
not made within six months, the claim will be stayed until an application to lift the stay is
made;

e How to request judgment if the claim is admitted in part or in full;
e The next steps if the claim is defended; and
e How to request issue of enforcement proceedings if the judgment is not paid.

37. ltis important to remember to check the dates set by the court for response at each
stage of the process. If a date is missed, your claim may be stopped — known as ‘stayed’ —
and the only way to continue the claim after this period is to apply to the court for an order
to lift the stay, for which there may be a fee. This is known as a relief from sanctions which
comes with strict criteria and may not always be granted. A local authority will therefore want
to ensure it does not miss these dates. The rules in respect of sanctions are set out in Part 3
of the Civil Procedure Rules.?5

38. If aclaim is defended, it will be provisionally allocated to one of three tracks based solely
on the value of the claim. These are:

e The small claims track for claims under £10,000;
e The fast track for claims of £10,000 - £25,000;
e  The multi-track for claims over £25,000.

39. At this point both the local authority and the person will be directed to complete and
return a Directions Questionnaire. If the case is allocated to the multi-track, the court will
also require the local authority to file a costs budget. Where the case is allocated to the
small claims track and both parties indicate they wish to use the in house mediation scheme
provided by the HMCTS the mediator will contact the parties with a view to resolving the
dispute. If the parties do not wish to use the service or the claim is allocated to one of the
other tracks, the claim will be sent to a County Court hearing centre. A preference can be
indicated on the claim form and Directions Questionnaire.

40.  On receipt at the County Court hearing centre the papers will be referred to a judge
for directions. Depending on the value and complexity of the claim the judge will confirm or
may change the track allocation. The court may give directions for case management of the
proceedings and a hearing may be fixed. In some instances, a further listing and hearing fee
will be payable.

Receiving a County Court Judgment or Order

41, Once a final judgment or order has been made, it is not possible to add any further
debts that may have accrued. Local authorities will therefore need to think carefully about
what steps can be put in place to ensure that a person is able to meet their assessed
contribution towards the cost of their care and support. Should debts continue to accrue, a
local authority will need to begin the debt recovery process afresh.

264 http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part03
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Enforcing the judgment or order

42.  Where there is a court order or judgment for payment, but the person has not complied

with it, the local authority may choose to enforce the order. The HMCTS leaflet EX321 | have a
judgment but the defendant hasn’t paid?® sets out the various options. It is important to note

that the court will only issue enforcement proceedings at the request of the local authority.

43.  There are various methods of enforcement and local authorities will wish to think carefully
about which may be the most appropriate taking into account the person’s circumstances and
their own responsibilities to the person. The most appropriate are likely to be:

e A warrant or writ of control;
e An attachment of earnings order;

e A third party debt order; or
e A charging order.

44, A warrant or writ of control essentially enables enforcement agents or officers to take
control of goods from the person’s home or business. If the order is for £5,000 or less, an
application for a warrant of control may be made to the County Court. If the order is for over
£5,000 the local authority may apply to the High Court for a writ of control.

45, An attachment of earnings order allows for the periodic deduction of monies by the
person’s employer (where they are known). It cannot be used if a person is unemployed or
self-employed. An application may also be made to the court for deductions to be made from
other earnings such as a pension. Earnings are disregarded during the financial assessment
of what a person can afford to contribute towards the cost of their care so in some instances,
this may be an option.

46. A third party debt order will instruct a third party such as a financial institution that holds
a bank or building society account for the person to pay out the available funds, less that
financial institution’s fees, to the local authority. The process will only be successful if there
are monies in the account on the day the financial institution receives the court order. Third
party debt orders may not be made where the account is held in the name of more than one
person. Savings are taken into account in the financial assessment of what someone can
afford to contribute towards the cost of their care and this may therefore be a suitable option
iN some cases.

47. A charging order places a charge on a property or other assets owned by the person in
order to secure the debt. This means that, just as with a DPA, payment will only be realised
when the property or assets are disposed of. A further claim must be made for an order for
sale to enforce the charging order. Where a person owns their own property this is likely to be
the most viable option for recovering the debt. It is similar to a DPA in that a charge is secured
against the person’s property but by order of the court. The charge is usually a first charge
unless other charges such as a mortgage are already registered against the property.

48.  Further detail on both third party debt and charging orders can be found in the HMCTS
leaflet EX325, Third party debt and charging orders — how do | ask for an order??%®

25 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex321-eng.pdf
266 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex325-eng.pdf
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Other routes

49.  Local authorities may also want to consider what other options may be available to
support them in the recovery of debts. For example, Section 423 of the Insolvency Act 1986
provides additional routes to recover debts where a person may has transferred or sold

their assets to a third party at a price that is lower than the market value with the intention of
putting those assets out of reach or, or prejudicing the interests of, someone who may wish to
bring a claim against that person. In considering the options, a local authority should seek the
advice of its legal department.

Further information

50. HMCTS have developed a number of leaflets to help guide anyone through the

court process, all of which can be found at http:/hmctsformfinder.justice.gov.uk/HMCTS/
FormFinder.do . A summary of those already referred to in this guidance and others that may
be of use are listed below.

e EX301 I'min a dispute — what can | do?
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex301-eng.pdf

e EXB02 How do | make a court claim?
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex302-eng.pdf

e EXB04 I've started a claim in court — what happens next?
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex304-eng.pdf

e EXB05 The fast and multi-track claims in civil courts
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex305-eng.pdf

e EXB06 The small claims track in civil courts
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex304-eng.pdf

e EXB21 | have a judgment but the defendant hasn’t paid
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex321-eng.pdf

e EXB25 Third-party debt and charging orders — how do | ask for an order?
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex325-eng.pdf

e EXB42 Coming to a court hearing? Some things you should know
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex342-eng.pdf

e EX50 Civil and family court fees
http:/hmctsformfinder.justice.gov.uk/courtfinder/forms/ex050-eng.pdf

Complaints

51. A person may wish to make a complaint about any aspect of the way a local authority
uses its powers under the Care Act. A local authority must therefore make clear what its
complaints procedure is and provide information and advice on how to lodge a complaint and
set out details of how to contact the Local Government Ombudsman.
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Annex E: Deprivation of assets

This annex covers:
e The deprivation of capital in order to avoid or reduce care and support charges.
e The deprivation of income in order to avoid or reduce care and support charges.

The purpose of this annex is to provide local authorities with detailed guidance on how to
respond when they suspect that a person has deliberately deprived themselves of assets
in order to avoid or decrease the amount they are asked to pay towards any care and

support charges. For the purposes of this section, “assets” means capital and/or income.

Setting the context

1. Alocal authority can choose whether or not to charge a person where it is meeting
needs. Where it thinks it would charge the person for meeting at least some of the needs,
it must carry out a financial assessment which may be a light touch assessment where
appropriate.

2. The financial assessment will need to look across all of a person’s assets — both capital
and income — decide which is which and assess those assets according to the regulations
and guidance. A local authority therefore must also refer to Annex C on the treatment of

income and Annex B on the treatment of capital before conducting a financial assessment.

3. When undertaking or reviewing a financial assessment a local authority may identify
circumstances that suggest that a person may have deliberately deprived themselves of
assets in order to reduce the level of the contribution towards the cost of their care. In
such circumstances, the local authority should have regard to this guidance. Clearly, local
authorities should treat this issue with sensitivity and care.

4. People should be treated with dignity and respect and be able to spend the money they
have saved as they wish — it is their money after all. Whilst the Care Act 2014 represents an
important step forward in redefining the partnership between the state and the individual,

it is important that people pay the contribution to their care costs that they are responsible
for. This is key to the overall affordability of the care and support system. A local authority
should therefore ensure that people are not rewarded for trying to avoid paying their assessed
contribution.

5. But deprivation should not be automatically assumed: there may be valid reasons why
someone no longer has an asset and a local authority should ensure it fully explore this first.
However, the overall principle should be that when a person has tried to deprive themselves of
assets, this should not affect the amount of local authority support they receive.
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What is meant by deprivation of assets?

6. Deprivation of assets means where a person has intentionally deprived or decreased their
overall assets in order to reduce the amount they are charged towards their care. This means
that they must have known that they needed care and support and have reduced their assets
in order to reduce the contribution they are asked to make towards the cost of that care and
support.

7. Where this has been done to remove a debt that would otherwise remain, even if that is
not immediately due, this must not be considered as deprivation.

Has deprivation of capital occurred?

8. Itis up to the person to prove to the local authority that they no longer have the asset.
If they are not able to, the local authority must assess them as if they still had the asset. For
capital assets, acceptable evidence of their disposal would be:

@ A trust deed;
(b) Deed of gift;
() Receipts for expenditure;

(d) Proof that debts have been repaid.

9. A person can deprive themselves of capital in many ways, but common approaches
may be:

@ A lump-sum payment to someone else, for example as a gift;

(b) Substantial expenditure has been incurred suddenly and is out of character with previous
spending;

S

The title deeds of a property have been transferred to someone else;

c

Assets have been put in to a trust that cannot be revoked;

©

Assets have been converted into another form that would be subject to a disregard under
the financial assessment, for example personal possessions;

() Assets have been reduced by living extravagantly, for example gambling;

(@ Assets have been used to purchase an investment bond with life insurance.

10.  However, this will not be deliberate in all cases. Questions of deprivation therefore should
only be considered where the person ceases to possess assets that would have otherwise
been taken into account for the purposes of the financial assessment or has turned the asset
into one that is now disregarded.
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Example of where deprivation has not occurred:

Max has moved into a care home and has a 50% interest in a property that continues to be
occupied by his civil partner, David. The value of the property is disregarded whilst David
lives there, but he decides to move to a smaller property that he can better manage and so
sells their shared home to fund this.

At the time the property is sold, Max’s 50% share of the proceeds could be taken into
account in the financial assessment, but, in order to ensure that David is able to purchase
the smaller property, Max makes part of his share of the proceeds from the sale available.

In such circumstance, it would not be reasonable to treat Max as having deprived himself of
capital in order to reduce his care home charges.

Example of assets to be considered:

Emma gives her daughter Imogen a painting worth £2,000 the week before she enters care
home. The local authority should not consider this as deprivation as the item is a personal
possession and would not have been taken into account in her financial assessment.

However, if Emma had purchased the painting immediately prior to entering a care home
to give to her daughter with £2,000 previously in a savings account, deprivation should be
considered.

11. There may be many reasons for a person depriving themselves of an asset. A local
authority should therefore consider the following before deciding whether deprivation for the
purpose of avoiding care and support charges has occurred:

(@ Whether avoiding the care and support charge was a significant motivation;

(b) The timing of the disposal of the asset. At the point the capital was disposed of could the
person have a reasonable expectation of the need for care and support?; and

(¢ Did the person have a reasonable expectation of needing to contribute to the cost of their
eligible care needs?

12. For example, it would be unreasonable to decide that a person had disposed of an
asset in order to reduce the level of charges for their care and support needs if at the time the
disposal took place they were fit and healthy and could not have foreseen the need for care
and support.

Example of assets to be considered:

Mrs Kapoor has £18,000 in a building society and uses £10,500 to purchase a car. Two
weeks later she enters a care home and gives the car to her daughter Juhie.

If Mrs Kapoor knew when she purchased the car that she would be moving to a care
home, then deprivation should be considered. However, all the circumstances must be
taken into account so if Mrs Kapoor was admitted as an emergency and had no reason
to think she may need care and support when she purchased the car, this should not be
considered as deprivation.
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Has deprivation of income occurred?

13. It is also possible for a person to deliberately deprive themselves of income. For
example, they could give away or sell the right to an income from an occupational pension.

14. Itis up to the person to prove to the local authority that they no longer have the income.
Where a local authority considers that a person may have deprived themselves of income,
they may treat them as possessing notional income.

15.  The local authority will need to determine whether deliberate deprivation of income has
occurred. In doing so it should consider:

(@ Was it the person’s income?
(b) What was the purpose of the disposal of the income?

(©) The timing of the disposal of the income? At the point the income was disposed of could
the person have a reasonable expectation of the need for care and support?

16.  In some circumstances the income may have been converted into capital. The local
authority should consider what tariff income may be applied to the capital and whether the
subsequent charge is less or more than the person would have paid without the change.

Local authority investigations

17. In some cases a local authority may wish to conduct its own investigations into whether
deprivation of assets has occurred rather than relying solely on the declaration of the person.
There is separate guidance under the Regulation of Investigatory Powers Act 2000 that has
recently been updated.?®” That sets out the limits to local authority powers to investigate and
local authorities should have regard to it before considering any investigations.

What happens where deprivation of assets has occurred?

18. If a local authority decides that a person has deliberately deprived themselves of
assets in order to avoid or reduce a charge for care and support, they will first need to
decide whether to treat that person as still having the asset for the purposes of the financial
assessment and charge them accordingly.

19.  As afirst step, a local authority should seek to charge the person as if the deprivation
had not occurred. This means assuming they still own the asset and treating it as notional
capital or notional income.

20. If the person in depriving themselves of an actual resource has converted that resource
into another of lesser value, the person should be treated as notionally possessing the
difference between the value of the new resources and the one which it replaced. For
example, if the value of personal possessions acquired is less than the sum spent on them,
the difference should be treated as notional resource.

267 https:.//www.gov.uk/government/publications/changes-to-local-authority-use-of-ripa
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Recovering charges from a third party

21.  Where the person has transferred the asset to a third party to avoid the charge, the third
party is liable to pay the local authority the difference between what it would have charged
and did charge the person receiving care. However, the third party is not liable to pay anything
which exceeds the benefit they have received from the transfer.

22. If the person has transferred funds to more than one third party, each of those people
is liable to pay the local authority the difference between what it would have charged or did
charge the person receiving care in proportion to the amount they received.

23. As with any other debt, the local authority can use the County Court process to recover
debts, but this should only be used after other avenues have been exhausted. When pursing
the recovery of charges from a third party, a local authority must read Annex D on debt
recovery.

Example of liability of a third party:

Mrs Tong has £23,250 in her savings account. This is the total of her assets. One week
before entering care she gives her daughters Louisa and Jenny and her son Frank £7,750
each. This was with the sole intention of avoiding care and support charges.

Had Mrs Tong not given the money away, the first £14,250 would have been disregarded
and she would have been charged a tariff income on her assets between £14,250 and
£23,250. Assuming £1 for every £250 of assets, this means Mrs Tong should have paid
£36 per week towards the cost of her care. After 10 weeks of care, Mrs Tong should have
contributed £360. This means Louisa, Jenny and Frank are each liable for £120 towards the
cost of their mother’s care.
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Annex F. Temporary and short-term residents
N care homes

This annex covers:

e How to undertake a financial assessment of someone who is temporarily placed in a
care home.

Setting the context

1. Following an assessment of a person’s eligible care and support needs a decision may be
taken that the person would benefit from a temporary stay in a care home. This could be for

a number of reasons such as providing respite care to a carer or to provide a period of more
intense support owing to an additional, but temporary, care need.

2. The financial assessment of what they can afford to contribute to the cost of their care
and support needs must be undertaken with regard to the following guidance.

3. The financial assessment must be based on the individual resources of the person.
However a local authority should give regard to any partner or spouse remaining at home and
ensure they are left with a basic level of income support or pension credit to which they may
be entitled in their own right.

Who is a temporary resident?

4. Atemporary resident is defined as a person whose need to stay in a care home is
intended to last for a limited period of time and where there is a plan to return home. The
person’s stay should be unlikely to exceed 52 weeks, or in exceptional circumstances, unlikely
to substantially exceed 52 weeks.

5. A decision to treat a person as a temporary resident must be agreed with the person
and/or their representative and written into their care plan.

6. In some cases a person may enter a care home with the intention of a permanent stay
but a change in circumstances could result in it being temporary. In such cases the local
authority should treat the person as temporary from the date of admission for the purposes of
charging.

7. Similarly a stay which was initially intended to be temporary could become permanent.
In such cases, the financial assessment of the person as a permanent resident should only
be from the date that the care plan is amended and agreed with the person and/or their
representative.
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Charging

8. Alocal authority can choose whether or not to charge a person where it is arranging
to meet needs. In the case of a short-term resident in a care home, the local authority has
discretion to assess and charge as if the person were having needs met other than by the
provision of accommodation in a care home.

Assessing ability to pay

9. Once a local authority has decided to charge a person and it has been agreed that they
are a temporary resident, the local authority must undertake the financial assessment in
accordance with the following guidance.

Capital

10.  The person’s main or only home must be disregarded where the person:

(@ Intends to return to that property as their main or only home and it remains available to
them; or

(b) Has taken steps to dispose of the home in order to acquire one that is more suitable and
intends to return to that property.

11, Any other capital assets should be treated in the same way as for permanent residents.
Guidance is set out in Annex B.

Income and earnings

12. Both income and earnings should be treated in the same way as for permanent
residents, as set out in Annex C on income. However, any additional amounts the person may
need so they can maintain their home during their temporary stay so that it is in a fit condition
for them to return to must be disregarded. Such expenses may include, but are not limited to,
ground rent, service charges, water rates or insurance premiums.

13.  However, the local authority should also take into account the following additional points.

14.  Where Attendance Allowance or Disability Living Allowance is being received, these
should be completely disregarded. However, a local authority should note that eligibility for
both these benefits ceases after 4 weeks of local authority support and they should make
sure they consider the impact on the person’s ability to maintain their home.

15. Where a stay in a care home is temporary, the amount of an Income Support or Pension
Credit a person receives will usually remain the same as they will be treated as normally
residing in their own home. However, any severe disability premium or enhanced disability
premium that may have been included will no longer be paid if the Disability Living Allowance
or Attendance Allowance has ceased. There are special rules for Income Support and income
related Employment Support Allowance where one member of a couple enters a care home
for a temporary period. This should be taken into account in considering what a person can
afford to pay.
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16. If Housing Benefit is paid to the person, this should be disregarded as they will still be
responsible for meeting any costs associate with their main or only home.

17. The local authority should also disregard any other payment the person receives in order
to meet the cost of their housing and/or to support independent living. For example this may
include payments to provide warden support, emergency alarms or the meeting of cleaning
costs where the person or someone in the household is unable to do this themselves.

18.  The local authority should also consider whether any payments to support the cost of
housing and/or independent living are sufficient to cover the person’s commitments during
their temporary stay. This might be as these costs were met from earnings, which are
disregarded, that are not being accrued during the temporary stay. In such cases, the local
authority should calculate the additional cost and disregard this amount.

19. Where a person is sub-letting their property, this should be disregarded where the
person occupies the property as their main or only home as they intend to return to the
property.

20. Alternatively a person may have a boarder living in their property. A boarder is someone

for whom at least one cooked meal is provided. Where a person has income from a boarder,
the first £20 of the income should be ignored plus half of any balance over £20.
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Annex G: The process for managing
transfers of care from hospital for patients
with care and support needs

This annex covers:

e QOverview of the requirements of the regulations;

e Legibility of notices;

e Assessment notices (including content, withdrawal and time to carry out assessment);
¢ Discharge notices (including content, withdrawal and timing of discharge notice);
e Delayed discharge reimbursement;

e Daysexempt from payment liability;

e Ordinary residence;

e Dispute resolution;

e  Sign-off of data between the NHS and local authority;

e Reporting of all delayed transfers of care days;

e Dataandinformation;

e Patient and carer consultation; and

e Patientchoice.

1. The Care and Support (Discharge of Hospital Patients) Regulations 2014 set out:

e the details of what the NHS body responsible for a relevant patient must include in the
assessment notice that it issues, so that the local authority can then comply with its
requirements to undertake assessments and put in place any arrangements necessary
for meeting any of the patient’s care and support needs or where applicable the carer’s
needs;

e the minimum period that the local authority has to undertake the assessment;
e the details of what must be included in the discharge notice;

e the minimum period of notice that the NHS must give the local authority in terms of a
relevant patient’s discharge;

e the circumstances when an assessment notice and a discharge notice must be
withdrawn;

e the period and amount of any reimbursement liability which a local authority may be
required to pay the NHS for any delayed discharge.
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2. The regulations also set out what is to happen when a local authority disputes that the
patient is ordinarily resident in its area and to recover expenditure incurred as a result.

Legibility of notices

3. All notices issued by the relevant NHS body must be provided in writing to Local
Authorities. This means that each notice (whether an assessment notice, discharge notice or
withdrawal notice) must be in a legible form capable of being reproduced (e.g. capable of being
photocopied, emailed or faxed). Any notice which is not reasonably legible would therefore not
be valid. In order to ensure the legibility of all notification notices, the NHS body who issues the
notice should type or print the notices and use a digital format wherever possible. This ensures
that the receiving local authority can read the information it requires to comply with its duties
and helps to prove that a notice has been issued if ever this was disputed.

4. However, while it is important to establish an audit trail, the system which NHS bodies
and local authorities set up around issuing notices should not impede good working practice.
Where hospitals and local authorities are already operating joint discharge teams, which

are often co-located in the same office with access to a shared database, an update to the
database may be all that is required.

Assessment notices

5. The NHS is required to issue a notice to the local authority where they consider that

an NHS hospital patient in receipt of acute care may need care and support as part of
supporting a transfer from an acute setting regardless of whether they intend to claim
reimbursement. The relevant local authority who the NHS must notify is the one in which the
patient is ordinarily resident or, if it is not possible to determine ordinary residence, the local
authority area in which the hospital is situated.

6. Not everyone who is admitted to hospital will need care and support after discharge.
Indeed, for the majority of hospital discharges, this will not be the case and it is important
within this context that NHS organisations do not issue assessment notices in a precautionary
and/or routine way without having satisfied itself that there is a reasonable prospect that there
may be a need for care and support for which arrangements may need to be made in order
to ensure a safe discharge.

7. Alocally agreed protocol between the NHS and local authorities which allows NHS staff
to identify those likely to need care and support on discharge will provide help and advice as
to when a patient should be considered to have possible care and support needs, in order to
ensure the NHS issue assessment notices appropriately.

8. However, the relevant NHS body must issue an assessment notice where it considers that
a patient may require care and support on discharge and the local authority must or may be
required to meet such needs. Before issuing any assessment notice, the NHS must consult
with the patient and, where applicable, the carer. This is to avoid unnecessary assessments
where, for example, the patient wishes to make private arrangements for care and support
without the involvement of the local authority. Before issuing an assessment notice, the NHS
body must have also completed any assessment of the potential Continuing Health Care needs
of the patient and if applicable made a decision on what services the NHS will be providing.
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Timescales for NHS to issue an assessment notice

9. In general, the NHS should seek to give the local authority as much notice as possible of
a patient’s impending discharge. This is so the local authority has as much notice as possible
of its duty to undertake a needs and (where applicable) carer’s assessment.

10.  However, an assessment notice must not be issued more than 7 days before the patient
is expected to be admitted into hospital. This is so the notice is not provided too far in advance
of admission to avoid the risk of wasting preliminary planning in the event that the patient’s
condition changes. A balance should be struck between giving the local authority early notice
of the need to undertake an assessment of the patient and the risk that the patient’s condition
may change significantly such that any early planning needs to be reviewed.

11, Accordingly, if the NHS is able either to issue an assessment notice up to seven days
before the date of the patient’s admission into hospital and/or have a good indication of the
likely proposed discharge date which is unlikely to change, then the NHS should issue the

assessment notice as soon as possible.

Content of assessment notice

12. The information contained in an assessment notification is intended to be minimal, both
to reflect patient confidentiality requirements and to minimise bureaucracy — it is only the
trigger for assessment and care planning.

13.  The assessment notice must state that it is an assessment notice given under
paragraphi(1) of Schedule 3 to the Care Act. This is so the local authority is aware of the
consequences that could flow from the receipt of the assessment notice (i.e. that it has to
take steps to assess the patient and (where applicable) the patient’s carer and put in place
any arrangements to meet those needs it proposes to meet. Ultimately if the local authority
fails to carry out such steps then the local authority may, in certain circumstances, be liable to
pay the NHS for any delayed discharge period.

14.  The assessment notice must include the following:
e the name of the patient;
e the patient’'s NHS number;

e if given before the patient’s admission, the expected date of admission and the name of
the hospital in which the patient is being accommodated;

e an indication of the patient’s discharge date, if known
* astatement:

(@) that the NHS body by whom the assessment notice has been given (“the NHS body”)
has complied with the requirement to consult the patient and, where feasible, any
carer the patient has;

(b) that the NHS body has considered whether or not to provide the patient with NHS
continuing health care and the result of that consideration. So, where the NHS considers
that the patient may have needs for continuing health care to be met by the NHS after
discharge, then it must have (i) carried out a continuing health care assessment first



460 Care and Support Statutory Guidance

and(i) made a decision as to what (if any) services the NHS is to provide to the patient
after discharge and (iii) informed the local authority of these details.

as to whether the patient or carer has objected to the giving of the notice;

GG

the name and contact details of the person at the hospital who will be responsible for
liaising with the local authority in relation to the patient’s discharge from that hospital.
This must be one or a combination of the person’s telephone number and/or their
work based E-mail address.

15.  The requirements above are intended to make the assessment notice process work
more effectively, including the requirements to include the patient’s NHS number and also the
contact details of the person at the hospital who will be responsible for liaising with the local
authority in relation to the patient’s discharge from that hospital.

16.  These requirements may be built on at a local level to produce a form that meets the
agreed needs of the NHS and local authority. Although not exhaustive, local systems might
also want to include on the assessment notice the patient’s address and the lead clinician’s
details. The following template provides a model that the NHS might want to use:

NOTICE OF REQUEST FOR Assessment under
The Care and Support (Discharge of Hospital
Patients) Regulations 2014

Name

Date of Birth

Address*

NHS Number

Expected Date Of Admission (where known)

Name and contact details of the carer (where
applicable)*

Name and contact details of the person at the
hospital liaising with the local authority

Patient’s Lead clinician at hospital*

Please confirm the following

The patient has been consulted with regarding the
assessment

(Where applicable and feasible) carer has been
consulted regarding the assessment

An assessment of their continuing health care
needs has been completed and a decision made

The patient has not objected to the giving of the
assessment notice

The carer has not objected to the giving of the
assessment notice

Those marked with an * are not legal requirements but should be included where known as a
matter of good practice.
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Timescales for local authorities’ responsibilities to carry out
assessments

17. On receiving an assessment notice, the local authority must carry out a need
assessment of the patient and (where applicable) a carer’s assessment so as to determine,

in the first place, whether it considers that the patient and where applicable, carer has needs.
If so, the local authority must then determine whether any of these identified needs meet the
eligibility criteria and if so, then how it proposes to meet any (if at all) of those needs. The local
authority must inform the NHS of the outcome of its assessment and decisions.

18.  To avoid any risk of reimbursement liability, the local authority must carry out a needs
assessment and put in place any arrangements for meeting such needs that it proposes

to meet in relation to a patient and, where applicable, carer, before “the relevant day”. The
relevant day is either the date upon which the NHS proposes to discharge the patient (as
contained in the discharge notice — see below) or the minimum period, whichever is the later.

19. The minimum period is 2 days after the local authority has received an assessment
notice or is treated as having received an assessment notice.

20. Any assessment notice which is given after 2pm on any day is treated as being given on
the following day.

21.  Examples of how these timescales work are set out below:
Scenario 1

e The NHS issue an assessment notice to the local authority at 1pm on Monday. The
assessment notice must specify the date of the proposed discharge date. The earliest
date which would be permitted is 2 days after the date the assessment notice is given
(although a later proposed discharge date could be set out in the discharge notice.) This
means that in order to avoid any risk of reimbursement liability, Wednesday would be the
earliest day by which the local authority would need to have carried out the assessment
and put in place any care and support services and, where applicable, carers’ services
that it proposes to meet.

Senario 2

e The NHS issue an assessment notice to the local authority at 3pm on Monday. The
assessment notice is treated as having been given on the following day, Tuesday. This
would mean that if no later discharge notice were given in the assessment notice, then
Thursday would be the earliest day by which the local authority would need to have
carried out the assessment and put in place any care and support services and, where
applicable, carers’ services that it proposes to meet if it were to avoid the risk of any
reimbursement liability. Again, the assessment notice and later the discharge notice (see
below) could set out a proposed discharge date after Thursday, in which case this would
be the actual deadline by which the local authority would be required to have carried
out the assessment and put in place any care and support and carers’ service that is
proposes to meet in order to avoid the risk of incurring any reimbursement liability.
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Assessment notice withdrawal

22.  The NHS body which issued the assessment notice may withdraw that assessment
notice at any time. Once an assessment notice has been withdrawn by the NHS, this means
that the local authority that has been given the assessment notice is no longer required to
comply with the requirements to assess or, where an assessment has been carried out, to
put in place arrangements to meet some or all of the patient’s care and support needs. Once
an assessment notice is withdrawn no liability to the local authority can accrue after that date.
This is even if a discharge notice has been subsequently issued. But any liability which may
have accrued before the withdrawal of the assessment notice is unaffected.

23. There are a number of circumstances when the NHS must withdraw an assessment
notice. These are where:

e The NHS body considers that it is likely to be safe to discharge the patient without
arrangements being put in place for the meeting of the patient’s needs for care and
support or (where applicable) the carer’s needs for support;

e The NHS body considers that the patient’s on-going need is for NHS Continuing
Health Care;

e Following the decision as to which (if any) services the relevant local authority will make
available to the patient or (where applicable) carer, the NHS body still considers that it is
unlikely to be safe to discharge the patient from hospital unless further arrangements are
put in place

e for the meeting of the patient’s care and support needs or (where applicable) the carer’s
needs for support;

e The patient’s proposed treatment is cancelled or postponed,;

* The NHS body has become aware that the relevant authority is not required to carry
out any assessment because the patient has refused a needs assessment or (where
applicable) the carer has refused a carer’s assessment;

e The NHS body becomes aware that either:
e the patient’s ordinary residence has changed since the assessment notice was given; or

e the notice was given to a local authority other than the one in whose area the patient
is ordinarily resident.

24.  The regulations do not prescribe what a withdrawal notice must contain. However, it
must be in writing, and local systems should be established to ensure that the withdrawal
notice provides sufficient information for both the NHS and local authority to be clear as to
which patient and assessment notice the withdrawal notice refers to, and the reason(s) as
to why the assessment notice is being withdrawn. In the context of identifying the person,
mirroring either in full or part what is required for the assessment notice itself should be
considered.
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Discharge notices

25. Patients and carers should be informed of the discharge date at the same time as
or before the local authority. In addition, hospital staff may give the local authority an early
indication of when discharge is likely as part of helping their planning.

26.  Where the NHS has issued an assessment notice to a local authority (so as to require
the local authority to assess a patient’s care and support needs to facilitate a transfer of care),
it must also give written notice to the local authority of the proposed date of the patient’s
discharge notwithstanding that it included the proposed discharge date in the assessment
notice. This is known as a discharge notice and its purpose is to confirm the discharge date
as it either may not have been previously known at the time of the issue of the assessment
notice or may have subsequently changed since the assessment notice was issued.

27. The NHS could not seek to recover any reimbursement from the local authority in
respect of a patient’s delayed transfer of care unless it has first issued both an assessment
notice and a discharge notice.

Content of a discharge notice

28. A discharge notice must contain:

e The name of the patient;

e The patient’s NHS number;

e The name of the hospital in which the patient is being accommodated;

* The name and contact details (telephone and/or email) of the person at the hospital who
is responsible for liaising with the relevant authority in relation to the patient’s discharge
from hospital;

e The date on which it is proposed that the patient be discharged;

e A statement confirming that the patient and, where appropriate, the carer has been
informed of the date on which it is proposed that the patient be discharged;

e A statement that the discharge notice is given under paragraph 2(1)(b) of Schedule 3 to the
Act. This is to make it clear that the notice is a formal “discharge notice” for the purposes
of the Discharge of Hospital Patient provisions.

Timing of discharge notice

29. To ensure that a local authority receives fair advance warning of the discharge, the NHS
body must issue a discharge notice indicating the date of the patient’s proposed discharge.
The minimum discharge notification allowed is at least one day before the proposed discharge
date. Again, where the discharge notice is issued after 2pm, it will not be treated as having
been served until the next day.
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30. Taking the examples above:
Scenario 1

e The NHS issue an assessment notice to the local authority at 1om on Monday. The
assessment notice must specify the date of the proposed discharge date where known.
The earliest discharge date which would be permitted to be specified is 2 days after the
date the assessment notice is given (although the proposed discharge date can be later
than this) i.e. Wednesday. This means that where the minimum period were to apply the
discharge notice must be issued no later than Tuesday.

Scenario 2

e The NHS issue an assessment notice to the local authority at 3pm on Monday. The
assessment notice is treated as having been given on the following day, Tuesday. This
would mean that if the minimum period were to apply then Thursday would be the earliest
date by which the local authority would need to have carried out the assessment and
put in place any care and support services and, where applicable, carers’ services that it
proposes to meet if it were to avoid any risk of reimbursement liability. So, this means the
discharge notice must be issued no later than Wednesday.

31. The NHS body can issue the discharge notification with a much longer period of
advance warning if appropriate and it should continue to seek to provide the local authority
with as much notice of the proposed discharge date as possible. However, it will need

to consider the likelihood of such a date being inaccurate and then the potential need to
withdraw and reissue the discharge notification in the event the patient’s condition changes in
the meantime.

32. The NHS body is required to inform the local authority, by way of a withdrawal notice
withdrawing the discharge notice, when it considers that it is no longer likely to be safe to
discharge the patient on the proposed discharge date for any reason other than the fact that
it would be likely to be unsafe to discharge the patient because the local authority has not
taken the require steps. So, for example, the NHS must inform the local authority of changes
in circumstances affecting the discharge date, for instance if the patient’s medical condition
changes or the patient dies.

33. The NHS should also consider the appropriateness of issuing the assessment and
discharge notices too closely together, as this may result in extremely short time frames

for local authorities to put in place what may be complex and comprehensive packages of
care, which will also need to be subject to discussion with the patient and/or their carer. This
potentially could lead to decisions being made, which while supporting a safe discharge may
not be in the best long-term interests of the patient.

Withdrawal of discharge notice

34. The NHS body which issued the discharge notice to a local authority may withdraw that
discharge notice at any time. Such a withdrawal must also be in writing. It is important that
the NHS body informs the local authority as soon as possible of a withdrawal of a discharge
notice so that the local authority is not unnecessarily expending resources arranging a
discharge on a date, which is no longer correct.
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35. A discharge notice must be withdrawn where the NHS body considers that it is no
longer likely to be safe to discharge the patient from hospital on the proposed discharge date.

36. However, this does not apply where the reasons for withdrawal are that the local
authority has not taken the steps required to inform the NHS body of the outcome of the
assessment the needs of the patient (and the carer, where applicable), and whether it Intends
to put in place care and support to meet any eligible needs.

37.  Local systems should be established to ensure that the withdrawal notice provides
sufficient information for both the NHS and local authority to be clear who the person is
that the notice refers to, and the reason(s) as to why it is being withdrawn. In the context of
identifying the patient, mirroring either in full or part what is required for the discharge notice
itself should be considered.

38. Once a discharge notice is withdrawn, no further liability for the local authority to pay the
NHS for any delayed transfer of care arises.

Delayed discharge reimbursement

39.  While reimbursement remains available for use by the NHS body, they and local
authorities are encouraged to use the provisions on the discharge of hospital patients (such as
the issue of assessment and discharge notices) to seek to focus on effective joint working so
as to improve the care of those people whose needs span both NHS and local authority care
settings. While reimbursement is a potential way of exposing local difficulties in the relationship
between the NHS body and the local authority, NHS bodies should not use reimbursement as
the first approach to address any local difficulties around delayed transfers of care.

40.  The NHS will only be able to seek any reimbursement from the local authority arising
from a delayed transfer of care, if the NHS has first sent both an assessment notice and a
discharge notice to the local authority, but the local authority has then either not carried out
an assessment or put arrangements in place for the meeting of care and support and, where
applicable, carer’s needs which it proposes to meet by the end of the relevant day (i.e. the
proposed delayed discharge date in the discharge notice or the minimum period and it is for
this reason alone that there has been a delay in the patient’s delayed transfer of care.

41, In these circumstances, it is then in the NHS’s discretion whether to recover payments
for reimbursable delayed discharge days. In terms of the level of reimbursement, the
regulations provide that:

e for local authorities outside London, the penalty amount per day will be £130 and;
e for London authorities, the penalty amount per day will be £155.

42.  The amounts above have risen in line with the CPl measure of inflation since 2003, and
the higher rate only applies to local authorities in London.

43.  The period for which liability can be sought, if the NHS so chooses, starts on the day
after the relevant day i.e. after the date of the proposed discharge date contained in the
discharge notice or the minimum period which is, at the earliest, 2 days after the assessment
notice is given.
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44. It then ends on the earliest date as to when any of the following occurs:
e the NHS withdraws either the assessment notice or the discharge notice;

e the local authority notifies the NHS that it has now carried out the assessment and put in
place arrangements for meeting any of the needs it proposes to meet in respect of that
patient or where applicable carer;

¢ the local authority is no longer required to put arrangements in place either because the
patient informs the local authority that they have made alternative arrangements for care
and support and ,where applicable, the carer informs the local authority that they have
made alternative arrangements for their support;

e the patient discharges themselves;

e the NHS decided that the patient now needs to remain in hospital for a further course of
treatment; or

e the patient dies.

Days exempt from payment liability

45, ltis intended that both the NHS and local authorities should have established systems
in place by April 2015 that provide for seven-day coverage. Accordingly, the exemptions that
previously existed for weekends and Bank Holidays are no longer to apply and as such all
days become potentially reimbursable. However, a day is not to be treated as a day for which
a local authority could be liable for reimbursement when the local authority has by 11am that
day put in place arrangements for meeting some or all of the needs that it proposes to meet
in relation to the patient and, where applicable, the carer.

46.  Also, no liability will arise for any day where the NHS considers that the patient is not
able to be discharged because they have suffered a deterioration in their condition on that
date so that it would not be safe to discharge them even if the local authority had put in
place arrangements for meeting the patient’s care and support and, where applicable, the
carer’s needs.

47, If the patient’s deterioration becomes more established such that the patient requires

a further course of treatment in hospital, and it would be unsafe to discharge the patient then
the NHS body must withdraw the discharge notice and should consider withdrawing the
assessment notice.

Ordinary residence

48.  The NHS should serve the assessment notice on the local authority where the patient

is ordinarily resident or where the patient has no settled address, the local authority in which
the hospital is located. Where a local authority disputes the assertion that they are responsible
for that individual based on ordinary residence, they must in the period of dispute still comply
with the requirements of the Regulations in terms of providing an assessment and any care
and support provision which is identified as being needed to secure a safe transfer from one
care setting to another.
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Dispute resolution

49.  Where any dispute arises because a local authority disputes that the patient is ordinarily
resident in its area (so that it should not be the local authority to whom an assessment notice
is given), then that local authority must accept provisional responsibility and undertake the
steps required under the discharge of hospital patient provisions. If no agreement can be
reached on ordinary residence, it must then seek a determination as the patient’s ordinary
residence from the Secretary of State or an appointed representative. Further information on
this process can be found within the Ordinary Residence Regulations, which have also been
established as part of the Care Act 2014.

50. All other disputes in relation to delayed discharge payments (e.g. whether to seek
reimbursement, whether the day should be counted as a day of delayed discharge period
etc.) should be resolved between the NHS body and local authority. Where they cannot be
resolved then resolution would have to be way of an application for judicial review to the
High Court.

Sign-off of data between the NHS and local authority

51, As set out in existing guidance, the NHS organisation must ensure that before reporting
days attributable to care and support that it has verified their accuracy with the local authority,
irrespective of whether the NHS body is seeking reimbursement or not. This should happen
in advance of them being reported into the formal system so that any errors can be identified
and addressed. The system by which this happens is for local determination, although it is
expected that it would be the relevant Director of Adult Social Services or their nominated
representative who would be the local authority point of contact for this.

Reporting of all DTOC days

52. lIrrespective of whether the delayed days fall into the reimbursement category or not,
they must be reported by the relevant NHS body, this is reflected in the NHS Operational
Guidance delivered via SitRep. These days include any person with a delayed discharge at
any point in the given month, as well as that those patients who meet the DTOC definition

on the last Thursday of each month. In terms of definition, Delayed Transfers of Care (DTOC)
mean that individuals are in a setting that is recognised as not being appropriate for the care
they need. This potentially contributes to worse outcomes for the individual, particularly in the
context of their quality of life, as well as placing additional and sometimes costly burdens on
the NHS and local government.

The definition of a DTOC provided for within SitRep is when a patient is ready for transfer after
being in receipt of acute care, when:

e clinical decision has been made that a patient is ready for transfer; AND

e A multi-disciplinary team decision (involving the NHS body and the local authority) has
been made that a patient is ready for transfer; AND

e The patient is safe to discharge/transfer; YET

e The patient is still occupying a bed.
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Data and information

53. The exchange of data needed for the purposes of NHS bodies and local authorities
carrying out their respective functions is allowed in accordance with the common laws of
confidentiality and data protection legislation. It is the responsibility of the individual bodies to
ensure they have robust data protection safeguards in place to ensure a patient’s personal
data is kept secure and only used for the purposes that it is required (i.e. seen by those it
needs to be seen by on a needs to know basis).

Patient and carer involvement

54. ltis fundamental that both the NHS body and the local authority involve the patient and,
if appropriate, their carer about their current and ongoing care and support needs. In doing
this, it should have already undertaken an assessment of the patient’s capacity to participate
in an informed way in these discussions and, where they do not believe that the capacity
exists, they should move forward by taking account of other existing regulation and guidance
such as for example the Mental Capacity Act.

Other relevant considerations

55, Other provisions and requirements under the Care Act may also be relevant to
considerations arising to the discharge of hospital patients with care and support needs.
Reference should be made to these, most notably those relating to:

e Wellbeing

¢ Prevention

e Assessment and care planning
e Carers

e Duty to co-operate

e |ntegration

e Safeguarding

e QOrdinary residence

e Continuity of care
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Annex H: Ordinary residence

Annex H1 — People with “urgent needs”

1. A person who is ordinarily resident in one local authority area may become in urgent need
of accommodation whilst they are in another local authority area. The Care Act provides local
authorities with powers?®® to meet the person’s needs in such urgent cases, if the adult (or in
the case of a carer, the adult for whom they care) is known to be ordinary resident in the area
of another local authority.

2. For example, an urgent need for accommodation may arise where a person with severe
learning disabilities is on holiday or visiting someone with their carer in another area, and
the carer unexpectedly has to be taken to hospital. In this case, the person with learning
disabilities may be without assistance and/or unable to care for himself or herself, and may
become in urgent need of accommodation, albeit on a short-term basis. Similarly, an urgent
need may arise where an older person, who is ordinarily resident in one local authority area,
stays with their family in another local authority area during a holiday period, but the caring
responsibilities prove too much for the family and they seek assistance from their local
authority on the basis that their relative is in urgent need.

3. In circumstances where a person who is ordinarily resident in one local authority area
becomes in urgent need in another local authority area, the person’s local authority of ordinary
residence would have a duty to meet the person’s eligible needs. However, since it is unlikely
to be practicable for that authority to meet urgent needs, the local authority “of the moment”
(i.e. where the person is physically present at the time) should exercise their power to meet
the urgent needs and provide the necessary accommodation, even if only on a temporary
basis. The local authority of the moment should, in carrying out any assessment of needs

and providing any necessary accommodation, inform the local authority where the person is
ordinarily resident that it is doing so.

4. The local authority of the moment is not required to seek the consent of the local
authority where the person is ordinarily resident, in deciding whether and how to exercise
the power to meet urgent needs. However, it should notify the other authority of its intention
to do so, to ensure that information is shared on the individual case. The local authorities
concerned may come to an agreement about sharing or transferring the costs involved in
meeting urgent needs. For instance, the local authority of the moment, which is providing the
accommodation, may recover some or all of the costs of the accommmodation from the local
authority where the person is ordinarily resident (and where the duty to meet needs would
otherwise fall).

268 3ections 19(3) and 20(6) provide powers which can be used for meeting urgent needs for adults with care
and support needs and carers respectively.
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5. On rare occasions, a person with urgent needs who has been provided with
accommodation by the local authority of the moment may be unable to return to their own
local authority because of a change in circumstances. In this situation, decisions relating to
ordinary residence must be made on an individual basis: the local authority of the moment
and the person’s local authority of ordinary residence would need to consider all the facts of
the case to determine whether the person’s ordinary residence had changed.

6. Alocal authority may also meet a person’s needs through the provision of
accommodation, where the person is not ordinarily resident in that area, even if the needs
themselves are not considered to be urgent.

7. For example, a local authority (local authority A) may need to provide accommodation

on behalf of another (local authority B) in a situation where a person has been discharged
from hospital and needs accommodation but wishes to remain living in the local authority in
which he or she received hospital treatment, perhaps to be near family members. In these
circumstances, local authority A, where the person was living on discharge from hospital
could provide the accommodation, with the notification of his or her local authority of ordinary
residence (local authority B). However, if the person subsequently intended to remain in local
authority A indefinitely, then their place of ordinary residence would move to local authority A.
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Annex H2 — People who are party to deferred payment agreements

8. Deferred payment agreements are designed to prevent people from being forced to sell
their home in their lifetime to pay for the costs of their care. They also extend choice, providing
people with additional flexibility over how they meet the cost of their care.

9. Anindividual enters into an agreement with their local authority by which payment for
their care and support is ‘deferred’, being paid in the interim period by the local authority.
The money owed to the local authority is subsequently repaid either when the home is sold,
from the person’s estate, or when the amount due is repaid to the local authority. The local
authority could be repaid by either the person with the deferred payment agreement or by
a third party. The individual grants the local authority a charge over their property for the
purposes of security and to facilitate reclamation of the amount due to the local authority.

10.  The regulations and guidance require local authorities to offer deferred payments in
certain circumstances, and give local authorities discretion to offer deferred payments in other
situations. For further information on deferred payments please see chapter 9 of the guidance.

11. It is the local authority in which the person is ordinarily resident that has responsibility
for offering and making arrangements for a deferred payment agreement. That local authority
then remains responsible for the deferred payment agreement until the agreement is
concluded.

12.  Information about deferred payment agreements should be offered when a person
approaches a local authority, or at the time the person decides to enter a care home
accommodation. Where a person is initially accommodated under the 12-week property
disregard, the information should be given and arrangements made during this 12-week
period. For details on this please see Annex B and the treatment of capital.

13.  For example, where a person who is ordinarily resident in the area of local authority A
chooses to meet their care and support needs in a care home in the area of local authority

B, and the value of that person’s home is being disregarded for 12 weeks, (see Annex H3

— People who are accommodated under the 12 week property disregard), local authority A
should offer the person the option of having a deferred payment during the 12-week period. If
the person accepts the offer and enters into a deferred payment agreement, local authority A
remains responsible for funding their care (minus any contributions from means-tested income
and assets).
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Annex H3 — People who are accommodated under the 12 week
property disregard

14. A key aim of the charging framework is to prevent people being forced to sell their home
at a time of crisis. The framework therefore creates the space for people who are at risk of
needing to sell their home to meet the cost of their care to make informed decisions on how
best to do that. This means that a local authority must disregard the value of a person’s main
or only home when the value of their non-housing assets are below the upper capital limit of
£23,250 for a period of 12 weeks from when a person:

e First enters a care home; or

e Where an alternative property disregard is unexpectedly lost.

15.  Alocal authority also has discretion to choose to apply the disregard where a person
has a sudden and unexpected change in their financial circumstances. In doing so, it must
consider the individual circumstances of the case.

16.  This is known as the “12 week property disregard” and full details are set out in Annex B
on the Treatment of Capital.

17. During the 12 week disregard period, the person receives local authority support where
they are ordinarily resident. The local authority may place the person in a care home in the
area of another local authority, for example because they have expressed a desire to be

near family members. However, the placing authority remains the responsible authority during
this period.

18. At the end of 12 weeks, the value of the person’s home is taken into account (unless it
is subject of an alternative disregard. See Annex B). This may result in the person becoming
liable to pay for all of the costs of their care and choosing to enter into a private contract with
the care home for the provision of their care on a permanent basis, rather than continuing to
be provided with accommodation by their placing authority. In such a case the person would
be likely to acquire an ordinary residence in the new area, in line with the settled purpose test
in Shah.

19. If the person’s needs or circumstances change and they subsequently require additional
or different care and support, including care home support, they should approach the local
authority where their care home is situated. However, if they enter into a deferred payment
agreement with the original authority or there is another reason such as lack of mental
capacity as to why they were unable to enter into a private contract with the care home, they
will remain the responsibility of the original authority.

20. If a person arranges for their care and support needs to be met in a care home without
regard to the local authority but subsequently contact the local authority in order to receive
support, it is likely that they would have acquired ordinary residence in the area in which their
care home is situated. If this is the case, it would be the local authority in whose area the care
home is situated which would be responsible for funding the person’s accommodation.
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Annex H4 — People who are arranging and paying for their
own care

21.  When a person moves into permanent accommaodation in a new area under private
arrangements, and is paying for their own care, they usually acquire an ordinary residence
in this new area. If so, and if their needs subsequently change meaning that they require
other types of care and support, they should approach the local authority in which their
accommodation is situated.

22. A person who has sufficient financial means to pay for their own care, but who has
eligible needs, may ask the local authority to meet their needs. This may be, for instance,
where a person has capacity, but lacks the skills or confidence to arrange their own care, and
would benefit from the local authority’s support in managing a contract with a provider. If such
a person asks the local authority to do so, then the authority must meet their needs.?® Where
an adult with enough means to pay for their own care and support makes such a request, the
adult would still pay for the care and support in full, and the local authority will have a power
to charge a fee to cover the additional costs of arranging or brokering that care and support.
In such circumstances, the local authority should treat the person in the same manner as

it would anyone else whose needs it is meeting — including the agreement of a care and
support plan, and the right to a choice of accommodation.

23.  Sometimes, a person with sufficient means to pay for their care, who was intending

to arrange their own care, may not be able to enter into a private agreement with their care
home. This may be because they do not have the mental capacity to do so and have no
attorney or deputy to act on their behalf, or it may be that, even though they have the capacity
to decide where to live, they are not able to manage the making of the arrangements and
have no friends or relatives to assist them. In such cases, the local authority is responsible

for making arrangements for the provision of their accommaodation, with reimbursement from
the person as necessary.?® The person would remain ordinarily resident in their placing local
authority, even where they enter the accommodation in another local authority area.

269 See Section 18(3) of the Care Act.
270 See Section 18(3) of the Care Act.
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Scenario: people who are arranging and paying for their care home placement

Wendy is 82 years old and very frail. Following a fall and a stay in hospital, she is
assessed as having eligible needs for care and support under the Care Act. A financial
assessment undertaken by her local authority, local authority A, concludes that she does
not qualify for local authority financial assistance.

Wendy wants to arrange her own care and support, but does want some help in
choosing the right care home. Local authority A provides advice to Wendy and her family
on care homes in Local authority A and surrounding areas and help her to select a home
that best meets her requirements. The care home is located in local authority B, as
Wendy has expressed a desire to move closer to her family. Wendy moves into the care
home as a self-funder and signs a contract with the care home for the provision of her
care.

A few months after Wendy moves into the care home, her savings fall below the capital
limit and she approaches local authority A for support. She is advised by local authority
A that she is no longer ordinarily resident in their local authority and that she should seek
financial assistance from local authority B. Local authority B agrees to fund Wendy’s
accommodation costs, but immediately falls into dispute with local authority A over her
place of ordinary residence. Local authority B disagrees with A's argument that Wendy
has acquired an ordinary residence in their area and contends that she remains the
responsibility of local authority A as that is where she has lived for most of her life.

As Wendy is being provided with accommodation, under the Care Act she is deemed
to continue to be ordinarily resident in the area in which she was ordinarily resident
immediately before her accommodation was provided by a local authority. Immediately

before Wendy was provided accommodation, she was living in the same care home, but
was responsible for paying for her own care. She had voluntarily left local authority A and
moved to the care home in local authority B, which she had adopted voluntarily and for

settled purposes. Therefore, Wendy is found to be ordinarily resident in local authority B.
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Annex H5 — NHS Continuing Healthcare

24.  NHS Continuing Healthcare (NHS CHC) is a package of ongoing health and care and
support that is arranged and funded solely by the NHS where the individual has been found
to have a ‘primary health need’, as set out in The National Framework for NHS Continuing
Healthcare and NHS-funded Nursing Care.?”! Such care is provided to people aged 18 or
over, to meet needs that have arisen as a result of disability, accident or illness. Eligibility for
NHS CHC places no limits on the settings in which the package of support can be offered or
on the type of services provided.

25.  Where an individual is eligible for NHS CHC, the relevant Clinical Commissioning Group
(CCQG) is responsible for care planning, commissioning health and care and support services,
and for case management. Local authorities will continue to have a wider role, for example in
relation to safeguarding responsibilities. However, if a review of a person’s care and support
needs subsequently determines that the individual is no longer eligible for NHS CHC —
perhaps because they needed intensive health and care following an operation and they have
now recovered — the NHS ceases to be responsible for the provision of the person’s care and
support. Instead, the responsibility for the provision of care and support to meet eligible needs
falls to the local authority in which the person is ordinarily resident.

26.  Where a person has been provided with NHS accommodation as part of a package of
NHS CHC, then prior ordinary residence is retained, based on the local authority in which the
person had been previously ordinarily resident. Therefore, where a person is placed in a care
home (or other accommodation funded by the NHS) in another local authority area for the
purpose of receiving NHS CHC, they continue to be ordinarily resident in the local authority
area in which they were ordinarily resident before entering the NHS accommodation. Where
a CCG places a person in such accommodation, it should inform the person’s local authority
of ordinary residence and, if the person is placed “out of area”, it is also good practice for the
CCG to inform the local authority in which the care home is located.

27. Where a person is accommodated in a care home as part of their package of NHS
CHGC, it is possible that they may cease to be eligible for NHS CHC, but still need to remain in
their care home, or to be provided with accommodation elsewhere. In such a case, the local
authority in whose area the person was ordinarily resident immediately before being provided
with NHS accommodation would be the authority responsible for arranging care and support
to meet the person’s eligible needs, and for funding the person’s accommodation, subject to
any financial assessment.

21 https:/www.gov.uk/government/uploads/system/uploads/attachment_data/file/213137/National-

Framework-for-NHS-CHC-NHS-FNC-Nov-2012.pdf
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Scenario: a person is discharged from NHS Continuing Healthcare

Maureen is 72 years old. Three years ago, she suffered a stroke which left her severely
disabled with complex care needs. She was assessed as needing NHS CHC and was
moved from hospital to a rehabilitation unit within an independent sector care home in
local authority B. This placement was fully funded by Maureen’'s CCG. Before her stroke,
Maureen had lived with her husband in local authority A.

A recent reassessment of Maureen’s needs concludes that she is no longer eligible for
NHS CHC, but has eligible needs for care and support and requires accommaodation
under the Care Act 2014 instead. The care home in which Maureen has been living
offers her a place on a long-term basis and all those involved in her care agree that this
arrangement best meets Maureen’s needs.

Local authority B agrees to fund the placement on a ‘without prejudice’ basis but
immediately falls into dispute with local authority A over Maureen’s place of ordinary
residence. Local authority B contends that Maureen remains ordinarily resident in local
authority A, where she had been living with her husband before her placement at the
care home began. Local authority A argues that Maureen has acquired an ordinary
residence in local authority B due to the length of time she has spent at the care home.

In this situation, when Maureen first enters the care home she is receiving NHS CHC.
Therefore, whilst Maureen is receiving NHS CHC at the care home she remains ordinarily
resident in local authority A, where she was living before her stroke.

Once Maureen’s NHS CHC ceases and she is instead provided with accommodation
under the Care Act, she is deemed to be ordinarily resident in the area in which she was
ordinarily resident immediately before the accommodation was provided. Immediately
before Maureen was provided with accommodation she was living in the care home but
was still ordinarily resident in local authority A. Therefore, Maureen remains ordinarily
resident in local authority A.

28.  Under section 9 of the Care Act, local authorities have a duty to assess the needs of any
person who appears to have needs for care and support. If it becomes apparent during the
course of the assessment that the person has health needs, the local authority should notify
the person’s CCG and invite them to assist in the assessment.

29. ltis the responsibility of the local authority in which the person is ordinarily resident to
provide any care and support identified as necessary to meet eligible needs, in the light of the
assessment. Any health services identified by the assessment should be met by the person’s
CCG. CCGs and local authorities should work in partnership to agree their respective
responsibilities in relation to the provision of the joint package of care.

30. Where a person is placed in accommodation out of area, they remain ordinarily resident
in the area of the placing local authority and the placing authority remains responsible for the
provision of any other care and support services required. However, the person’s GP may

be based in the area in which they are living, and it is this CCG that is responsible for the
provision any health services. This may mean that a local authority and a CCG located several
miles apart, need to work together to provide a joint package of health and care and support.
In the case of a person in receipt of NHS Continuing Healthcare, the placing CCG remains
responsible for the provision of care, even where the person changes their GP practice.
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Annex H6 — British citizens resuming permanent residence in
England after period abroad

31. British citizens returning to England after a period of residing abroad (who had given up
their previous home in this country) are entitled to an assessment as soon as they return if
they appear to have needs for care and support.

32.  Accordingly, a returning Biritish citizen would usually acquire an ordinary residence in

the area in which they chose to locate, if their intention was to stay living there for settled
purposes. For example, they may have family in a particular area and choose to settle there
for that reason or they may have no particular reason to locate in a given area. As long as they
can demonstrate an intention to remain in the place they are living for settled purposes, they
are able to acquire an ordinary residence there.

33. However, if a returning citizen presents to a local authority on their return to England
but has no particular intention to settle in that area, the local authority may decide they may
be found to be of “no settled residence” and/or in “urgent need” (see Annex H1). Each case
should be decided on an individual basis.

34. It should be noted that ordinary residence can be acquired as soon as a person moves
to an area, if their move is voluntary and for settled purposes. There is no minimum period

in which a person has to be living in a particular place for them to be considered ordinarily
resident there, because it depends on the nature and quality of the connection with the new
place.
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Annex H7 — Armed forces veterans and the families of armed
forces personnel

35.  The ordinary residence provisions apply to armed forces veterans and the families of
armed forces personnel in active service in the same way as they apply to other people. If
veterans have needs for care and support upon leaving the forces, they would usually acquire
an ordinary residence in the area to which they chose to locate. If a veteran does not have a
permanent place to live on leaving the forces or does not have a settled purpose in relation
to where they are living, they may be found to be of “no settled residence” and/ or in “urgent
need”. If the person is found to be of no settled residence, then the local authority in which
they are physically present will be responsible for meeting their eligible needs for care and
support. If the person is determined to have urgent needs, then the same local authority
should consider using its powers to meet those needs, in advance of establishing where the
person’s ordinary residence lies.

36. Where family members (who are 18 or over) of armed forces personnel in active service
need care and support, their ordinary residence would fall to be assessed and they would
generally be ordinarily resident in the area in which they were living. If the member of the
armed forces was subsequently posted to another area of the country, the Shah test would
again apply and the family member in need of services would usually acquire an ordinary
residence in the area to which they were posted. However, if the family member was in receipt
of accommodation, prior to the posting and was placed in accommodation in the new area by
their original authority in order to be near their family, they would remain ordinarily resident in
the area of the placing authority.

37. In the event of a service family returning from overseas, the ordinary residence of any
family members (aged 18 or over) requiring care and support would be assessed and they
would usually acquire an ordinary residence in the area in which they chose to reside for
settled purposes. If the family had no settled purpose in relation to where they were living,
the family member in need of services may be found to be of “no settled residence” and/or in
“urgent need”.
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Annex H8 — Young people in transition from children’s services to
adult care and support

38. Children who are in need of care and support, including children who are ‘looked
after’,’? are provided with accommodation and/or services under the Children Act 1989

(the “1989 Act”). They may also be provided with care and support under the Chronically
Sick and Disabled Persons Act 1970 (the “1970 Act”), though they receive universal services
such as access to schools and primary health care in the same way as all other children.
When a young person with care and support needs reaches the age of 18, the duty on local
authorities to provide accommodation under the 1989 Act ceases and duties to provide other
services usually cease. From their 18th birthday, care and support is generally under the
Care Act 2014. This is provided by the local authority in which the young person is ordinarily
resident as an adult, which may or may not be the same local authority where they were
ordinarily resident under the 1989 Act.

Determining ordinary residence

39.  When a young person reaches 18 and has eligible needs for care and support under
the Care Act 2014, (the “2014 Act”) their ordinary residence should be assessed to determine
which local authority is responsible for ensuring these needs are met.

40. Neither the 1989 Act nor the 2014 Act makes provision for how to determine ordinary
residence when a young person moves from being eligible under the 1989 Act to being
eligible under the 2014 Act. Therefore, when making decisions about the ordinary residence
of young people in transition to adult care and support, local authorities should have regard
to both Acts. It is important to note that there is no set procedure for determining ordinary
residence in this situation: every case must be decided on an individual basis, taking into
account the circumstances of the young person and all the facts of their case.

41, Although the provisions of the 1989 Act do not usually apply once a young person
reaches 18 (other than the leaving care provisions and the continuity of children’s services
requirement under section 66 of the 2014 Act, where relevant), local authorities could
reasonably have regard to the 1989 Act and start from a preliminary assumption that the
young person remains ordinarily resident in the local authority in which the child was ordinarily
resident when they turned 18. Section 105(6) of the 1989 Act provides that, in determining the
ordinary residence of a child for any purposes of that Act, any period in which a child lives in
the following places should be disregarded in determining the child’s ordinary residence for
certain purposes under the 1989 Act:

e aschool or other institution;
* in accordance with the requirements of a supervision order under the 1989 Act;

e in accordance with the requirements of a youth rehabilitation order under Part 1 of the
Criminal Justice and Immigration Act 2008; or

e while he or she is being provided with accommodation by or on behalf of a local authority.

272 A child who is ‘looked after’ is defined in section 22(1) of the Children Act 1989 and this term
means, broadly, that a child is in a local authority’s care by virtue of a care order or is provided with
accommodation by a local authority in the exercise of their social services functions.
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42.  Therefore, where a local authority in which the child is ordinarily resident has placed a
child in accommodation out of area under the 1989 Act, that local authority remains the child’s
place of ordinary residence for the purposes of the 1989 Act unless the child subsequently
acquires a new place of ordinary residence. In such a case, the starting point may be that the
young person’s place of ordinary residence remains the same for the purposes of the 2014
Act when they turn 18.

43. However, this is only a starting point: the local authority should always consider the
circumstances of the individual’'s case and the application of the [Shah or Vale] tests. Under
these tests, a number of factors should be taken into account when considering a person’s
ordinary residence for the purposes of the 2014 Act. These include: the remaining ties the
young person has with the authority where they were ordinarily resident as a child, ties with
the authority in which they are currently living, the length and nature of residence in this
area and the young person’s views in respect of where he or she wants to live (if he or she
has the mental capacity to make this decision). If the young person is being provided with
care home accommodation under the 2014 Act at the time ordinary residence is assessed,
it would be necessary to assess their place of ordinary residence immediately before such
accommodation was provided.?”®

44, In many cases, establishing a young person’s local authority of ordinary residence

will be a straightforward matter. However, difficulties may arise where a young person has
been placed in residential accommodation out of area as a child under the 1989 Act. In this
situation, the young person may be found to be ordinarily resident in the local authority where
they were ordinarily resident under the 1989 Act, or they may be found to have acquired a
new ordinary residence in the area in which they are living or in the area in which their parents
are living,?™ depending on the facts of their case.

45, For example, where a young person (who has been placed out of area) moves out of
their residential accommodation under the 1989 Act and into independent living arrangements
in their ‘host area’ on or around their 18th birthday, the starting point would be that they

are ordinarily resident in the area where they were ordinarily resident under the 1989 Act.
However, in this situation, the starting point is more likely to be displaced than in other
situations. By the time the young person reaches the age of 18, they may have been living

in another local authority area for several years under the 1989 Act. Shortly before their

18th birthday, they may have a well-established support network outside of their authority

of ordinary residence under the 1989 Act which they wish to continue into adulthood. More
importantly, they may have made a decision to stay in their host area for settled purposes. In
such a case, a consideration of all the facts may lead to the conclusion that, for the purposes
of the 2014 Act, the young person is ordinarily resident in the area in which they are living at
the time of their 18th birthday. Scenarios 1, 2 and 3 below provide some examples of how
ordinary residence is determined when a young person moves from accommaodation
provided under the 1989 Act to accommodation or other care and support provided under
the 2014 Act.

46.  Similarly, where a young person is intending to move areas to go to university, the
starting point would be that they are ordinarily resident in the same place as they were

273 Vale 1 is currently the subject of litigation and the guidance will be amended in due course.

27 Under the 1989 Act, a child’s ordinary residence is by default that of their parents. However, they may
acquire an ordinary residence of their own if, for example, they are placed into care.
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ordinarily resident under the 1989 Act. Again, this may not always be the case. If the young
person moves to the area in which the university is located for settled purposes and has no
intention to return to his authority of ordinary residence under the 1989 Act, then the facts of
his case may lead to the conclusion that he or she has acquired an ordinary residence in the
area of the University.

47 Alternatively, if the young person has a base with his or her parents (or those with
parental responsibility for him or her) in the local authority where he or she was ordinarily
resident under the 1989 Act, and he or she intends to return to this base during the university
holidays (including the long summer holiday) then the facts of his case may lead to the
conclusion that he or she remains ordinarily resident in the “base” local authority.

48. It is not possible for a person to be ordinarily resident in two different local authorities
under the 2014 Act. Therefore, where a young person goes away to university or college, it is
necessary to establish, from all the facts of their case, to which local authority they have the
stronger link. If it is the local authority where they were ordinarily resident under the 1989 Act,
this local authority would be responsible for meeting eligible needs under the 2014 Act, both
during term time at university and during holidays when the young person is staying elsewhere
(for example with the parents in the local authority where they are ordinarily resident). The
young person’s absence from their local authority of ordinary residence during term time
would not result in their ordinary residence being lost: it would be considered a temporary
absence. Scenarios 4 and 5 below provide further guidance on how ordinary residence is
determined when a young person attends university in a different local authority area.

Care leavers

49.  Where a child’s “looked after status” under the 1989 Act ends, the local authority which
was formerly responsible for them might retain some duties after they reach the age of 18.
These young people are referred to as “young people eligible for care leaving services” or
“care leavers”.

50. In order to provide care leavers with the assistance they need to achieve their
aspirations, local authorities must allocate a personal adviser and work with a care leaver to
maintain a pathway plan that sets out the support and services available (which may include
assistance with education or training). This support may continue until the young person
reaches the age of 21 or for longer if they remain in an approved programme of education
or training.2”® Where a young person qualifies for advice and assistance under section 24

of the 1989 Act, the local authority may be required to advise and befriend him or her. They
may also be required to give him or her assistance in kind and, exceptionally, by providing
accommaodation or cash.

51, Alocal authority which is responsible for providing support to a care leaver is not under
a general duty to provide accommodation. Therefore, when a care leaver with assessed care
and support needs reaches the age of 18 and requires residential accommodation, their
accommodation is usually provided under the 2014 Act, by their local authority of ordinary

275 See section 23CA of the 1989 Act which was inserted by the Children and Young Persons Act 2008.
Where a former relevant child resumes a programme of training up to age 25, they are entitled to
continuing support from a leaving care personal adviser allocated by their authority of ordinary residence
under the 1989 Act.
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residence. However, in 2014, the government introduced a duty on local authorities to support
those care leavers aged 18 and eligible for care leaving services, who want to stay with their
former foster parents until their 21st birthday, known as “Staying Put”.

52.  There are, however, certain powers and duties to provide accommodation to care
leavers in particular cases. Under section 24B(5) of the 1989 Act, local authorities have a duty
to provide certain young people who qualify for advice and assistance under section 24 of the
1989 Act?® with vacation accommodation if they are in full-time further or higher education
and their term-time accommodation is not available. They also have a power to provide
assistance during term-time, such as expenses to cover travel or equipment costs and
expenses incurred by the young person in living near the place where he or she is studying.

53. Local authorities do not have a duty to provide accommodation to care leavers during
term time. Such accommodation is funded by whatever mainstream funding sources are
available to support higher education students. Nor is there a duty under the 1989 Act to
provide care and support in the home to care leavers who are in higher education — such
services would be provided under the 2014 Act by the local authority of ordinary residence.

54,  Local authorities also have a power to provide accommodation under section 24A(5)
of the 1989 Act to a young person whom they are advising and befriending under section
24A. Such accommodation may only be provided in exceptional circumstances and if, in the
circumstances, assistance may not be given under section 24B (vacation accommodation).
A young person who is eligible for care home accommodation under the 2014 Act would be
unlikely to be regarded as being in “exceptional circumstances”.

55. If a care leaver had been placed out of area as a looked after child, and wishes to
remain in this area on reaching the age of 18, they may be found to be ordinarily resident there
for the purposes of the 2014 Act. In this situation, their accommodation would be provided by
the local authority in which they are living but the provision of any leaving care services under
the 1989 Act would remain the responsibility of the responsible local authority under the 1989
Act.

56. Where this is the case, the 1989 Act and the 2014 Act would operate in parallel. This
means the responsible authority under the 1989 Act and the authority of ordinary residence
under the 2014 Act would need to work together to ensure the young person eligible for
leaving care services was provided with joined up care and support.

57. It should be noted that where a child has been placed out of area under the 1989 Act
and becomes eligible for leaving care services upon reaching the age of 18, this does not
automatically mean they are ordinarily resident in the area where they were ordinarily resident
under the 1989 Act or in the authority responsible for providing them with the leaving care
services under the 1989 Act. Whilst the young person remains entitled to leaving care support
from their responsible authority under the 1989 Act, all the circumstances of their case must
be considered. Scenarios 3 and 5 below provide examples of how the 1989 Act and the 2014
Act operate in parallel when a young person is eligible to leaving care services under the 1989
Act and accommodation or other care and support under the 2014 Act.

276 That is, a young person who is under the age of 25 and who either (a) had a special guardianship order in
force in relation to them when they reached the age of 18, and immediately before the making of that order
was a looked after child, or (b) was a looked after child before they were 18.
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Scenario 1: transition from accommodation under the 1989 Act to accommodation
under the 2014 Act

Sunil is 18 years old and has physical and learning disabilities. Since the age of 10 he has
been accommodated in a specialist residential school under section 20 of the 1989 Act.
The primary purpose of Sunil’s placement is to meet his health and education needs. The
school is located in local authority B but paid for by local authority A, the local authority
where his family live. For the purposes of the 1989 Act, Sunil is the responsibility of local
authority A.

Now that Sunil is 18, he is ready to leave school. His needs are assessed and it is
decided that he should move in to a house with three other people in a supported living
tenancy. As Sunil has capacity to make some decisions for himself, he is able to express
a desire to remain living in local authority B, near his friends from school and within the
local community to which he feels he now belongs. Therefore, at the end of the school
year he moves into his new home in local authority B and his accommodation changes
from being provided under the 1989 Act to being provided under the 2014 Act.

At this point, local authority B falls into dispute with local authority A over Sunil’s ordinary
residence. Local authority B’s view is that Sunil should remain the responsibility of local
authority A. However, local authority A argues that their duty to Sunil ended when he left
school and that he has become ordinarily resident in local authority B.

In these circumstances, the starting point is that Sunil is ordinarily resident in local
authority A as this is the local authority in which he was ordinarily resident when he
turned 18. However, this is only a starting point and the local authority must go on to
consider all the facts of Sunil's case under the 2014 Act.

Sunil has been living in local authority B for 8 years and he has expressed a wish to
remain there as he feels part of the local community. Although his family still live in local
authority A, their home is not a base to which he returns often, other than for short spells
over Christmas and other occasional events. Therefore, in line with the settled purpose
test in the [Shah] case, it seems that Sunil has adopted local authority B voluntarily and
for settled purposes. As such, the starting point that he remains ordinarily resident in local
authority A can be displaced: for the purposes of the 2014 Act, he is ordinarily resident in
local authority B.
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Scenario 2: transition from accommodation under the 1989 Act to independent
living accommodation with care and support provided under the 2014 Act

Rosie is 18 years old and has Down’s Syndrome. She has been ‘looked after’ by local
authority E from a young age and has spent the last 5 years living with foster carers “out
of area” in local authority F. Although she is living in local authority F, she remains the
responsibility of local authority E under the provisions in the 1989 Act.

When Rosie turns 18, she will be ready to leave care and a transition assessment is
carried out to determine her future care needs. A move to independent living is agreed in
line with Rosie’s own wishes. Rosie’s support workers in local authority E, together with
her foster carers, help her to find a flat share with friends in local authority F. Rosie signs
her own tenancy agreement and the move takes place. She receives housing benefit to
pay her rent and Supporting People money to fund housing related support. She also
receives care and support under the 2014 Act.

Local authority E provides Rosie with care and support but immediately falls into dispute
with local authority F. In their view, Rosie has acquired a new ordinary residence in local
authority F and any care and support should be its responsibility. However, local authority
F argues that local authority E’s responsibility towards Rosie has not ended simply
pbecause her accommodation status has changed.

As Rosie is in transition from being provided with care and support under the 1989 Act
to being provided with care and support under the 2014 Act, the starting point is that her
place of ordinary residence is local authority E, the authority where she was ordinarily
resident in when she turned 18. However, this is only a starting point and the local
authority must go on to look at all the facts of Rosie’s case.

Rosie has been ‘looked after’ from a young age and has lived in local authority F for 5
years by the time she turns 18. She has no contact with her birth parents and no links
with anyone in local authority E other than her social workers. She has a well-established
support network in local authority F, including her foster parents who she intends to
maintain a relationship with. Rosie has chosen to live in local authority F and has a flat
share there which indicates that she has a settled purpose to remain there. Therefore, in
line with the [Shah] test, Rosie has acquired an ordinary residence in local authority F: the
starting point that she is ordinarily resident in local authority E can be displaced.

As Rosie has been ‘looked after’ by local authority E for the requisite period of time, she
is eligible for after-care services under the leaving care provisions in the 1989 Act. Local
authority E, the authority that last looked after Rosie, is responsible for the provision of
these services, despite the fact that Rosie is now ordinarily resident in local authority F
and receiving care and support under the 2014 Act from that authority. Therefore, local
authority E and local authority F must work together to ensure that Rosie gets a holistic
support package that meets all her eligible needs.
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Scenario 3: transition from care and support under the 1989 Act to care and
support under the 2014 Act where a young person goes to university

Olu is 18 years old and has a physical disability which requires the use of a wheelchair.
He currently lives at home with his parents in local authority G but has a place to study
at university in local authority H, which is several miles away from his home town. Olu’s
disability means that he requires help with his personal care needs and this is currently
provided by carers in his parents’ home under section 17 of the 1989 Act, in conjunction
with section 2 of the Chronically Sick and Disabled Persons Act 1970.

Olu starts his university course at the beginning of term. He lives in university
accommodation which has been specially adapted for him by the university in line
with their duties under the Equalities Act 2010. His accommodation is funded through
mainstream education sources and his personal care is provided by a local domiciliary
care agency, arranged by local authority G under the 2014 Act.

However, local authority G immediately falls into dispute with local authority H. It argues
that Olu has moved to local authority H for settled purposes and has acquired an
ordinary residence there. In the authority’s view, local authority H should be providing
Olu’s care and support under the 2014 Act. By contrast, local authority H argues that
Olu is in its local authority on a temporary basis only and has not acquired an ordinary
residence there. It believes local authority G remains responsible for the provision of Olu’s
care and support under the 2014 Act.

As Olu is in transition from receiving care and support under the 1989 Act to receiving
them under the 2014 Act, the starting point is that he remains ordinarily resident in local
authority G, the local authority where he was ordinarily resident under the 1989 Act.
However, this is only a starting point and the local authority must go on to consider all the
facts of his case.

Olu has lived in local authority G all his life. He has a close relationship with his parents
who provide him with emotional, and some financial, support. He regards their home as
his home and plans to return there during his university holidays, and once his course

is over. As such, his parents’ home can be said to be his “base”. Therefore, it does not
appear that Olu satisfies the [Shah] settled purpose test as his move to local authority H
is not for settled purposes: his home remains with his parents and his absence from their
house can said to be temporary. The starting point that Olu is ordinarily resident in local
authority G is correct.

As Olu spends a significant amount of time in local authority H, several miles away from
his local authority of ordinary residence, local authority G believes it would be more
practical for Olu’s care and support to be provided and overseen locally. Therefore, it
makes arrangements for local authority H to provide care and support to Olu under the
2014 Act on their behalf. Local authority H is able to recover the cost of Olu’s care from
local authority G.
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Scenario 4: transition from care and support under the 1989 Act to care and
support under the 2014 Act where a young person goes to university

Marcus is almost 18 years old and has a physical disability which requires the use

of a wheelchair. He has been a ‘looked after’ child since the age of 5 and has been
accommodated in several different local authority areas, although his responsible
authority is local authority J. For the past two years he has lived in a residential school

in local authority K where he has made good progress. He has been offered a university
place that he wishes to take up. The university is located in local authority L.

When Marcus turns 18 an assessment is carried out with a view to putting a package of
care in place that will support him at university. He is assessed as requiring assistance
with personal care tasks such as washing and dressing as his disability means he has
difficulty doing these tasks unaided. He plans to live in university accommodation which
has been adapted for his use in line with the university’s duties under the Equalities Act
2010. This is funded through mainstream education sources.

Local authority J agrees to meet Marcus’s personal care needs through care and support
provided under the 2014 Act and Marcus’s move to university takes place. As Marcus
has been a looked after child for the requisite period, he also qualifies for leaving care
services under the 1989 Act. Local authority J also arranges these services.

However, local authority J immediately falls into dispute with local authority L over
Marcus’s place of ordinary residence. In its view, Marcus has moved to local authority
L for settled purposes and has acquired an ordinary residence there. As such, Local
authority J argues that local authority L should be providing Marcus’s care and support
under the 2014 Act.

However, in local authority L's view, Marcus remains the responsibility of local authority J,
where he was ordinarily resident under the 1989 Act. Local authority L also argues that
he may have an ordinary residence in local authority K, the local authority where he last
lived. In its view, Marcus’s presence in local authority L is temporary in nature and does
not amount to a “settled purpose” under the Shah test.

To establish Marcus’s ordinary residence, all the facts of his case must be considered. As
Marcus is in transition from receiving care and support under the 1989 Act to receiving
care and support under the 2014 Act, the starting point is that he is ordinarily resident in
local authority J, the local authority where he was ordinarily resident under the 1989 Act.
However, this is only a starting point and the local authority must consider all the fact of
the case.

Marcus has been looked after by local authority J for most of his life. However, he

has only lived within local authority J’s boundary for brief periods — most of his care
placements have been out of area in neighbouring local authorities. Marcus has no
contact with his birth parents, who were originally from local authority J, and no intention
to return to the area for settled purposes.
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Marcus’s only real link to local authority J is the fact that it remains responsible for the
provision of his leaving care services. However, this in itself is not enough to affirm that
he is ordinarily resident there. In other respects, Marcus has no connection with the local
authority area and has no “base” there. Therefore, the starting point that he remains
ordinarily resident in local authority J is displaced.

Most recently, Marcus has lived in a residential school in local authority K. However, he
only lived there for only 2 years, during which time he remained the responsibility of local
authority J. He did not build up any relationships outside his school nor did he establish
links within the local community. He has no intention to return there. Therefore, Marcus
has not established an ordinary residence in local authority K.

Marcus is, however, in local authority L for a settled purpose. He intends to live there for
the duration of his university course and has no other place which can be considered
his base. His life is now based in local authority L and he has started to build friendships
there and establish links with the local community. Therefore, Marcus acquires an
ordinary residence in local authority L. As such, it is local authority L who is responsible
for the provision of Marcus’s care and support under of the 2014 Act.

As Marcus is eligible for leaving care services under the 1989 Act, local authority J, the
local authority that last looked after him, is responsible for the provision of his vacation
accommodation. Local authority J is also responsible for providing him with expenses
during term time to cover things such as travel and equipment costs, as well as offering
him general advice and support. Therefore, local authority J and local authority L need to
work together to ensure that Marcus is fully supported during his time at university.

Marcus’s situation can be contrasted with that of Olu (above, scenario 4). Olu did not
acquire a new ordinary residence in his university town because he had a base to which
he was intending to return regularly and at the end of his course, and, as such, his
presence in his university town was on a temporary basis only. By contrast, Marcus had
been a looked after child and had no base in any local authority. Therefore, when he
moved to his university town he intended to live there for settled purposes for the duration
of his university course.
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Annex H9 — Other provisions under which an ordinary residence
determination can be sought

Schedule 3 to the Care Act 2014

58. Schedule 3 to the Care Act places a duty on local authorities and the NHS to work
together to ensure the safe hospital discharge of people with care and support needs. Where
a person remains in hospital because a local authority has not carried out an assessment

or put in place arrangements to meet the care and support that it proposes to meet in order
to ensure that the person can be safely discharged from hospital, the local authority may be
liable to pay the relevant NHS body a charge per day of delay.

59. Schedule 3 to the Care Act requires NHS bodies to take reasonable steps to ensure that
eligibility for NHS Continuing Healthcare is assessed in all cases where it appears to the NHS
body that the person may have a need for such care, in consultation, where it considers it
appropriate, with the local authority appearing to the NHS body to be the authority in whose
area the patient is ordinarily resident.

60. Where it is not likely to be safe to discharge a hospital patient unless arrangements

for meeting their care and support are put in place, the NHS body must notify the patient’s
local authority of this. Under the Act, it is the local authority in which the patient appears to
the NHS body to be ordinarily resident. Or where a person is not ordinarily resident in any
local authority, i.e. a person of “no settled residence”, the Care Act provides that it is the local
authority in which the hospital is situated that the NHS body must notify. Once notification has
been received, the local authority must arrange for an assessment of the person’s need for
care and support to be carried out and for the provision of any services.

61. If alocal authority receives notification from the NHS body of a person who it believes

is ordinarily resident in another local authority area, it should inform the NHS body that has
issued the notification immediately. If the NHS body agrees that the person is ordinarily
resident elsewhere, it should withdraw the notification and re-issue it to the correct local
authority. If the NHS body does not agree that the person is ordinarily resident elsewhere, the
local authority in receipt of the naotification must proceed with carrying out the assessment
and arranging for the provision of any necessary care and support. A person ready for
discharge from hospital should not remain in hospital for longer than necessary because

two or more local authorities have fallen into dispute about the person’s place of ordinary
residence.

62.  Where a local authority has provisionally accepted responsibility for a person discharged
from hospital but remains in dispute with one or more local authorities over the person’s
ordinary residence in relation to which authority should reimburse the NHS body for the
person’s delayed discharge, a determination from the Secretary of State can be sought

under section 40 of the Care Act. Determinations should only be sought as a last resort: local
authorities should take all steps necessary to resolve the disputes themselves first.
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The Mental Capacity Act 2005 Deprivation of Liberty Safeguards

63. The Deprivation of Liberty Safeguards (“MCA DolLS”)?"” in the Mental Capacity Act 2005
(“the 2005 Act”) provide a framework for authorising the deprivation of liberty of people who
lack the capacity to consent to arrangements made for their care or treatment (in either a
hospital or care home)?”® and who meet the qualifying requirements in Schedule A1, including
that they need to be deprived of liberty in their own best interests, and to prevent harm to
them, and that the deprivation of liberty is a proportionate response to the likelihood and
seriousness of that harm.?”®

64. Under the MCA DoLS, the “managing authority” of a hospital or care home must
request a standard authorisation from a local authority (a “supervisory body”) if they believe an
adult will, or will be likely to be, deprived of their liberty in hospital or care home setting within
the next 28 days.

65. In most cases, it should be possible to obtain a standard authorisation in advance of
deprivation of liberty occurring. Where this is not possible and a person needs to be deprived
of their liberty in their own best interests before the standard authorisation process can be
completed, the managing authority must give itself an urgent authorisation and apply to the
supervisory body for a standard authorisation to be issued within 7 calendar days.

66. Where a person needs to be deprived of liberty in a care home in England or Wales, the
2005 Act provides that the supervisory body is always the local authority in which the person
is ordinarily resident. 28° This remains the case regardless of whether the person has been
placed in the care home in another authority’s area by the local authority or a CCG.

67. If a person is arranging and paying for their care under private arrangements, they
usually acquire an ordinary residence in the area in which their care home is located.
Therefore, the local authority in which the care home is located will be the supervisory body.

68. Where a person is not ordinarily resident in any local authority (for example a person of
“no settled residence”), the 2005 Act provides that it is the local authority in which the care
home is situated that becomes the supervisory body.?®'

69. Under paragraph 183 of Schedule A1 to the 2005 Act, the “deeming” provisions

in section 39(1) of the Care Act apply for the purposes of determining where a person is
ordinarily resident so that the local authority that is the supervisory body can be identified. A
person remains ordinarily resident in the area of the local authority (A) in which the person is
ordinarily resident before that local authority (A) places the person in the area of authority (B) in
an arrangement that amounts to a deprivation of liberty. Therefore the placing local authority
remains the supervisory body.

27" The Mental Capacity Act Deprivation of Liberty Safeguards were inserted into the Mental Capacity Act

2005 by section 50 and Schedules 7,8 and 9 to the Mental Health Act 2007 which inserted Schedules Al
and 1A into the 2005 Act.

Applications may be made to the Court of Protection under the 2005 Act to authorise deprivation of liberty
in settings other than hospital or care homes.

See the best interests requirement paragraph 16 of Schedule A1 to the 2005 Act.
280 paragraph 18(2(1) of Schedule Al to the 2005 Act.
281 Paragraph 18(2) of Schedule Al to the 2005 Act.

278

279
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70. If a person needs to be deprived of liberty in a care home upon their discharge from
hospital, and the care home applies for a standard authorisation in advance,?®? whilst the
person is still in hospital (as would be good practice in this situation), it is the local authority

in which the person was ordinarily resident before their admission to hospital which is
responsible for acting as the supervisory body. This remains the case even where it is planned
that the person will be discharged from hospital to a care home located in another local
authority area.

71, If the person arranges and pays for their own care in that care home (usually a deputy
appointed by the Court of Protection under the 2005 Act would enter into a contract with the
care home on their behalf), they would generally acquire an ordinary residence in the area in
which their care home is located (the area of local authority (B). However, if the person does
not yet reside in the care home when the care home applies for the standard authorisation,
they are not yet ordinarily resident in the area for local authority (B), despite any imminent
plans to move there. Whilst the person remains in hospital, they remain ordinarily resident
where they were before admission to hospital (the area of local authority A) until they are
discharged from hospital. In these circumstances, the supervisory body is local authority (A).

72.  Section 39(5) of the Care Act applies to all NHS accommodation and not just hospitals.
This means that where a person is placed in a care home “out of area” by a CCG under NHS
CHC arrangements, they remain ordinarily resident in the area in which they were ordinarily
resident before being provided with NHS CHC. Therefore, if the person in receipt of NHS CHC
subsequently needs to be deprived of their liberty, it is the local authority in which they were
ordinarily resident immediately before being provided with NHS CHC that is the responsible
supervisory body for the purposes of DoLS.

73.  Where two or more local authorities dispute the person’s ordinary residence for the
purpose of identifying which authority is the supervisory body, the 2005 Act provides that
disputes may be determined by the Secretary of State or appointed person, or by the Welsh
Ministers where they cannot be resolved locally. Disputes between a local authority in England
and a local authority in Wales, are determined by the Secretary of State or Welsh Ministers
under cross-border arrangements made under paragraph 183(4) of Schedule Al to the

2005 Act.

74. A determination under the 2005 Act can only be sought in relation to ordinary residence
disputes that arise in connection with which local authority is the responsible supervisory
body for the purpose of giving (and potentially reviewing) a standard authorisation. Where
ordinary residence disputes occur in relation to the general provision of care accommodation
or services, determinations should be sought under section 40 of the Care Act.

75.  Regulations made under the 2005 Act? put in place arrangements where there are
disputes between local authorities in England over the ordinary residence of a person and
who is the supervisory body arising when the managing authority of a care home or hospital
requests a standard authorisation from a local authority; or any person requests the local

282 A standard authorisation comes into force when it is given, or at any later time specified in the
authorisation: paragraph 52 of Schedule A1 to the 2005 Act.

Part 6 of The Mental Capacity (Deprivation of Liberty: Standard Authorisations, Assessments and Ordinary
Residence) Regulations 2008 (S.I. 2008/1858) as amended by article 11 of, and paragraph 118 of Schedule
2 of the National Treatment Agency (Abolition) and the Health and Social Care Act 2012 (Consequential,
Transitional and Saving Provisions) Order 2013 (S.I. 2013/235). These Regulations apply only to England.

283
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authority to decide whether or not there is an unauthorised deprivation of liberty in a care
home or hospital. They set out that, in the event of a dispute occurring, the local authority
which receives the request for a standard authorisation must act as the supervisory body until
the dispute is resolved, unless another local authority agrees to perform this role.

Scenario: moving from hospital to a care home under a standard authorisation

Geeta is 86 years old and has dementia. She lives on her own in local authority A but
receives some care and support at home. She requires a routine operation to remove
gallstones and is admitted to hospital in local authority B.

During Geeta’s stay in hospital she becomes increasingly confused and starts to wander,
making various attempts to leave the ward. To ensure that Geeta can continue to receive
essential treatment, her doctors and nursing staff feel it would be in her best interests to
prevent her from leaving.

As Geeta is having her movements so restricted as to amount to a deprivation of liberty,
and does not have capacity to consent to these arrangements, hospital staff place Geeta
under an urgent authorisation and apply to local authority B, the local authority for the
area in which the hospital is located, for a standard authorisation to last for the remainder
of her hospital stay. Local authority B gives the standard authorisation.

Geeta recovers well from her operation but remains very confused. In preparation for
her hospital discharge, she is assessed by a multi-disciplinary team; it is found that she
does not have capacity to decide where she should live and a best-interests decision

is made that concludes she is no longer able to live independently in the community

and recommends that she enters a care home. A place in a care home specialising

in dementia care is found for Geeta in neighbouring local authority C. Due to Geeta’s
worsening dementia and the fact that she is unable to consent to living in the care home,
the care home manager feels she will need to be deprived of her liberty as soon as she
enters the care home, at least for the short-term until she settles in.

The care home manager requests a standard authorisation from local authority B, the
area in which the hospital is located, mistakenly believing that local authority B is Geeta’s
local authority of ordinary residence. Local authority B immediately falls into dispute with
local authority A over Geeta’s ordinary residence and which authority should act as the
supervisory body. Local authority C also becomes involved in the dispute.

Local authority A argues that local authority C should be the supervisory body. Its
argument is based on the fact that the standard authorisation would begin as soon as
Geeta moves into the care home in local authority C, at which point she will become
ordinarily resident there. Local authority B argues that Geeta has not acquired an ordinary
residence in their local authority during her hospital stay and, as such, local authority A or
C should be the supervisory body. Finally, local authority C argues that, as Geeta is still

in hospital and has not yet moved to their local authority area, she cannot be ordinarily
resident in local authority C, despite her impending move.
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As local authority B has received the request for the standard authorisation, it is obliged
to act as the supervisory body until the dispute is resolved, as required by the Mental
Capacity (Deprivation of Liberty: Standard Authorisations, Assessments and Ordinary
Residence) Regulations 2008. However, local authority C feels strongly that local authority
B is not the correct authority to give the standard authorisation and agrees to take on the
supervisory body role until the question of Geeta’s ordinary residence is decided.

To determine Geeta’s ordinary residence for purpose of identifying the responsible
supervisory body, paragraph 182 of Schedule A1 to the 2005 Act sets out that the
supervisory body is the local authority in which the person is ordinarily resident.
Therefore, Geeta’s ordinary residence must be established at the point in time when the
care home manager requested the standard authorisation.

At the time of the request, Geeta is in hospital in local authority B. Therefore, whilst Geeta
is in hospital in local authority B, she remains ordinarily resident in local authority A. When
Geeta moves to the care home in local authority C her ordinary residence will not change
because local authority A was the area she was living in for settled purposes before she
went to the care home. Local authority A is also the supervisory body responsible for
considering the request for the standard authorisation.

MCA DoLS authorisations should be given for as short a time as possible. It would be
sensible for local authority A to grant a short standard authorisation so her situation can
be reviewed once she moves to the care home. If the review concludes that a further
standard authorisation is in Geeta’s best interests, the care home should request a fresh
standard authorisation from the supervisory body, Geeta’s local authority of ordinary
residence, local authority A. This is because while Geeta remains in receipt of services
her ordinary residence does not change and remains with local authority A where she
was living immediately before she was admitted to hospital.
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Annex |: Repeals and revocations

The following tables summarise some of the key legal provisions and existing statutory
guidance which are to be replaced by the Care Act 2014 and the associated regulations and
guidance.

Where existing provisions relate to jurisdictions other than England, the provisions will be
disapplied so that they no longer relate to English local authorities.\Where provisions relate to
children as well as adults, they will be disapplied in relation to adults, but will remain in force in
relation to children.

The repeals and revocations required will be provided for by Orders under the Care Act.

The final detail of which precise provisions are to be replaced is to be confirmed during the
consultation process. The tables below are not therefore a final position, but intended to given
an indication of the scope of the Act, and the key existing provisions which are to be affected.

Primary legislation to be repealed or disapplied

Title of legislation to be repealed, in whole or in part

National Assistance Act 1948

Health Services and Public Health Act 1968

Local Authority Social Services Act 1970

Chronically Sick and Disabled Persons Act 1970

Health and Social Services and Social Security Adjudications Act 1983

Disabled Persons (Services, Consultation and Representation) Act 1986

National Health Service and Community Care Act 1990

Carers (Recognition and Services) Act 1995

Carers and Disabled Children Act 2000

Health and Social Care Act 2001

Community Care (Delayed Discharges etc.) Act 2003

Carers (Equal Opportunities) Act 2004

National Health Service Act 2006
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Secondary legislation to be revoked

Title of instruments to be revoked, in whole or in part

Approvals and directions under S.21(1) NAA 1948 (LAC (93)10)

National Assistance (Assessment of Resources) Regulations 1992

National Assistance Act 1948 (Choice of Accommodation) Directions 1992

National Assistance (Residential Accommodation) (Relevant Contributions)
Regulations 2001

National Assistance (Residential Accommodation) (Additional Payments and Assessment
of Resources) Regulations 2001

Delayed Discharges (Mental Health Care) (England) Order 2003

Delayed Discharges (England) Regulations 2003

National Assistance (Sums for Personal Requirements) Regulations 2003

Community Care (Delayed Discharges etc.) Act (Qualifying Services) Regulations 2003

Community Care Assessment Directions 2004

Community Care, Services for Carers and Children’s Services (Direct Payments)
(England) Regulations 2009

NHS Continuing Healthcare (Responsibilities) Directions 2009

Ordinary Residence Disputes (National Assistance Act 1948) Directions 2010
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Statutory guidance to be cancelled

Title of guidance to be cancelled

Prioritising need in the context of Putting People First: a whole system approach to
eligibility for social care (2010)

Fairer Charging Policies for Home Care and other non-residential Social Services (2013)
and LAC (2001)32

Charging for residential accommodation guidance (CRAG) (2014)

Guidance on direct payments for community care, services for carers and children’s
services (2009)

The Personal Care at Home Act 2010 and Charging for Reablement (LAC (2010)6)

Charging for residential accommodation guidance (CRAG) (2014)

|dentifying the ordinary residence of people in need of community care services (2013)

Transforming Adult Social Care (LAC (2009)1)

Guidance on National Assistance Act 1948 (Choice of Accommodation) Directions 1992
and National Assistance (Residential Accommodation) (Additional Payments) Regulations
2001 (LAC (2004)20)

The Community Care (Delayed Discharges etc.) Act 2003 guidance for implementation
(LAC (2003)21)

Fair Access to Care Services (FACS): Guidance on eligibility criteria for adult social
care (2002)

Carers and people with parental responsibility for disabled children (2001)

No secrets: guidance on developing and implementing multi-agency policies and
procedures to protect vulnerable adults from abuse (2000)

Caring for people: community care in the next decade and beyond (1990)
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Glossary

This glossary refers to key terms used throughout the guidance. More specific terms that are
relevant to individual chapters are defined in the section to which they relate.

Definitions of more common terms can be found on Think Local Act Personal’s
care and support “jargon buster”; http:/www.thinklocalactpersonal.org.uk/Browse/
Informationandadvice/CareandSupportJargonBuster

Act of Parliament

If the House of Commons and the House of Lords agree proposals for a new law (called a
Bill), and it then receives Royal Assent from the monarch, it becomes an Act of Parliament.

Adult
Any person over the age of 18 years.

Adult with care and support needs
A person over the age of 18 years who has a need for care and support (see below).

Depending on the context, this could be an adult receiving a particular care and support
service, or an adult who has such needs but are not receiving a service (for example,

someone coming forward for an assessment).

Assessment

This is what a local authority does to find out the information so that it can decide whether a
person needs care and support to help them live their day-to-day lives. A carer can also have
an assessment.

Care and support

The mixture of practical, financial and emotional support for adults who need extra help to
manage their lives and be independent — including older people, people with a disability or
long-term iliness, people with mental health problems, and carers. Care and support includes
assessment of people’s needs, provision of services and the allocation of funds to enable

a person to purchase their own care and support. It could include care home, home care,
personal assistants, day services, or the provision of aids and adaptations.

Carer

Somebody who provides support or who looks after a family member, partner or friend who
needs help because of their age, physical or mental iliness, or disability. This would not usually
include someone paid or employed to carry out that role, or someone who is a volunteer.
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Commissioners

The people or organisations that arrange the care and support that is available in an area to
meet the needs of the population.

Direct payment

Payments made directly to someone in need of care and support by their local authority to
allow the person greater choice and flexibility about how their care is delivered.

Domiciliary care

Also known as home care or non-residential care, it enables people to remain independent
and living in their own homes.

Duty

This is something that the law says that someone (in this case, usually a local authority) must
do, and that if they do not follow may result in legal challenge.

Local authority
An administrative unit of local government.

Person/people

This is used to refer to an individual or individuals. It may include carers as well as adults with
care and support needs.

Personal budget

This is a statement that sets out the cost to the local authority of meeting an adult’s care
needs. It includes the amount that the adult must pay towards that cost themselves (on the
basis of their financial assessment), as well as any amount that the local authority must pay.

Primary legislation

This a general term used to describe the main laws passed by Parliament, usually called Acts
of Parliament.

Provider

An individual, institution, or agency that provides health, care and/or support services to
people.

Provisions
The contents of a legal instrument, like an Act or regulations.

Regulations (see also secondary legislation)

A type of secondary legislation made under an Act of Parliament, setting out extra details that
help the Act to be implemented.
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