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E DGDSWDWLRQ RI WKRVH SURYLVLRQV DQG WKH DQWLEULEHU\ DQG FRUUXSWLRQ
SURFHGXUHVWKDW8.()DSSOLHVLQUHODWLRQWRDQ\QHZSURGXFWVZKLFKDUHQRW
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F 8.()¶V IXWXUH DSSURDFK WR KROGLQJ SXEOLF FRQVXOWDWLRQV ZLWK LQWHUHVWHG
SDUWLHV RQ FKDQJHV WR LWV DQWLEULEHU\ DQG FRUUXSWLRQ SURYLVLRQV DQG
SURFHGXUHV
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*RYHUQPHQWDO2UJDQLVDWLRQV 1*2V DQGRQHODZILUP
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UK Export Finance is the operating name of the Export Credits Guarantee Department.



4.

The respondents are listed at Annex A and their submissions are reproduced at
Annex B. The government is grateful for these contributions which have been
taken into account as appropriate in formulating this response.

5.

A number of the submissions expressed concerns about wider issues relating to
UKEF’s approach to supporting exports. These are outside the scope of the
public consultation and are disregarded for the purposes of making the
government’s response.

Simplification of the “D&Us”
6.

There was widespread support for the proposal to simplify the existing D&Us, in
order to make them easier to understand by those required to make them.

7.

A number of respondents made specific suggestions about the proposed wording
of the D&Us in the EXIP Proposal Form and Policy Document, or sought further
clarification on related issues. These are addressed below.

SPECIFIC SUGGESTIONS ON WORDING
EXIP Proposal Form: Covering page
8.

The British Exporters’ Association (BExA) suggested that the anti-corruption
warning on the covering page of the EXIP Proposal Form should refer to the
Prevention of Corruption Acts as well as to the Bribery Act and the Money
Laundering Regulations.

9.

The purpose of the warning is to draw the attention of applicants to the current
laws relating to bribery, corruption and money laundering. The offences in the
Prevention of Corruption Acts were replaced by those in the Bribery Act in 2010.
Accordingly, although it is possible that prosecution could occur under the
Prevention of Corruption Acts, it is unlikely in relation to a new export contract
which forms the subject of an application for UKEF support. In the circumstances,
the government will not adopt this suggestion.

EXIP Proposal Form: Section 11
Definition of “Agent”
10. BExA suggested amending the definition of “Agent” in section 11 of the EXIP
Proposal Form, to clarify that an Agent is a person instructed to “assist, guide, or
support sales and marketing activity”. The government believes this wording
would be duplicative, given that the question is already directed at Agents
“…involved in the process of tendering for, or seeking the award of, the export
contract…”. It is persons with that involvement which the question is intended to
capture, irrespective of whether they are ostensibly employed in a marketing or
non-marketing role.
11. The government will not take up this suggestion.
Foreign Public Officials
12. BExA suggested widening the questions in section 11 of the EXIP Proposal Form
that refer to bribery of foreign public officials so they refer to bribery generally.
13. The current wording follows the OECD Recommendation on Bribery and
Officially Supported Export Credits (the OECD Bribery Recommendation) that
UKEF is committed to follow and which specifically refers to bribery of foreign
public officials.
14. In order to ensure there is no confusion over whether UKEF’s interest is
exclusively in the bribery of foreign public officials, the questions will be amended
to make clear they include such bribery, but do not exclude other forms of bribery.
Deferred Prosecution Agreements (DPAs) and Civil Forfeiture Orders (CFOs)
15. Sullivan and Worcester questioned how DPAs and CFOs would be addressed
and whether any D&Us in relation to these would be required.
16. The government agrees that UKEF should be made aware of DPAs and CFOs
being made against applicants or anyone acting on their behalf.

The final

question in section 11 of the EXIP Proposal Form will be amended to include
CFOs and DPAs within its scope.

17. EXIP Proposal Form: Section 14
18. Debarment lists
19. Sullivan and Worcester further suggested that the D&Us should more closely
follow the requirements of the OECD Bribery Recommendation, in particular by
referring to an applicant’s (and related parties’) appearance on “publically
available debarment lists” of the international financial institutions named in that
Recommendation rather than, as at present, appearance on any list of
contractors or individuals who are “ineligible to tender for, or participate in,
projects funded by any multi-lateral agency”. They considered such a change
would clarify the due diligence which applicants are expected to undertake in this
regard.
20. Although the phrase “ineligible to tender” is that which appears on the blacklist
page of the World Bank website, “debarment” is the expression used in the
OECD Bribery Recommendation.
21. The government accepts the suggestion and the declaration in paragraph
14(3)(a) of the EXIP Proposal Form will be expanded so as to include an express
reference to debarment lists.
Qualifications
22. BExA suggested the inclusion of certain qualifications to the D&Us concerning
convictions for, or admissions of, corrupt activity in section 14 of the EXIP
Proposal Form. These qualifications are as follows:
a) the declaration in paragraph 14(3)(c)(i) regarding whether an applicant or
any of its directors has been found guilty by any court of offences, other than
those specified under relevant UK legislation, should be restricted to
convictions for “any equivalent offence…under the law of any competent
jurisdiction outside the UK”;
b) the declaration in paragraph 14(3)(c)(ii) regarding the applicant or its
directors having been found “by any court to have engaged in any bribery
or corrupt activity” should be deleted;

c) the declaration in paragraph 14(3)(c)(iii) regarding admissions of engaging
in corrupt activity should be limited to admissions made “formally” and
should refer only to admissions, rather than to having engaged in bribery or
corrupt activity; and
d) the declaration in paragraph 14(3)(d)(i) regarding the applicant having
“engaged in, authorised or consented to any bribery or corrupt activity”
should be limited to bribery or corrupt activity “which would amount to an
offence under the Bribery Act”
23. The government is of the view that where export contract insurance cover is
involved UKEF should be told of any admission or judicial finding of bribery or
corrupt activity by the applicant or its directors (and that applicants should also
make enquiries as to the existence of any such admission or judicial finding in
relation to other relevant parties). When disclosing such information, applicants
are free to draw UKEF’s attention to any facts which they consider relevant so all
the information can be taken into account by UKEF in its due diligence and
decision-making.
24. In addition, the exclusion of admissions which are not “formal” lacks clarity as it
begs the question of when an admission should be regarded as being formal.
Moreover, the OECD Bribery Recommendation does not make any such
distinction regarding formal or informal admissions.
25. The government does not accept the suggested qualifications.
Consortium Parties
26. BExA suggested removing all “Consortium Party” references in the declarations
in section 14 of the EXIP Proposal Form because it contains no definition of that
term.
27. This is not the case: the definition of that term appears in a footnote to section
14 of the EXIP Proposal Form and cross-refers to section 8.
28. In any event, the government considers it is appropriate that, where UKEF is
providing support in relation to specific export contracts, it should be made aware

if the applicant is exporting as part of a consortium. It also considers that, in these
circumstances, it is appropriate to require the applicant to make reasonable
enquiries regarding its consortium partners to be satisfied they have not engaged
in corrupt activities in relation to an export contract for which UKEF support is
sought and to make declarations on the basis of those enquiries.
29. For the above reasons, the government does not accept this suggestion and
therefore the references to consortium parties will be retained.
Failure to report corrupt activity.
30. BExA suggested limiting the requirement in paragraph 14(3)(d)(ii) of the EXIP
Proposal Form so that insured exporters would have to report bribery or corrupt
activity to appropriate authorities only where they are legally obliged to do so.
31. As stated in line 34 of the Table of Destinations included in the consultation
documents, the purpose of paragraph 14(3)(d)(ii) of the EXIP Proposal Form is
to capture, in plainer English, the concept of acquiescence in corrupt activity
which appears in UKEF’s current application forms. Moreover, the new wording,
in effect, requires applicants who have become aware of corrupt activity to take
demonstrable and verifiable action (for example, in the form of reporting that
activity to the appropriate authorities) so as to put beyond doubt the question
whether or not they have acquiesced in that activity. Where an applicant has
dealt with an instance of corrupt activity on the part of an employee (for example,
by internal disciplinary action rather than reporting the offence), it is open to the
applicant to explain to UKEF why it cannot make the declaration in paragraph
14(3)(d)(ii).
32. The government sees no reason to weaken the proposed wording and, therefore,
does not accept this suggestion.
Inconsistent application of references to the Bribery Act
33. Corruption Watch suggested there is an inconsistency in paragraph (14)(3)(e)(ii)
of the EXIP Proposal Form, inasmuch as it would require exporters to make
enquiries as to whether Group Companies, Consortium Parties or Agents have

been convicted under section 7 of the Bribery Act, but not of any other corruption
offences under UK law.
34. Convictions of, and admissions by, these parties in respect of other offences are
covered in the cross reference to paragraph 14(3)(c) which appears in paragraph
14(3)(e)(i) of the EXIP Proposal Form. The government does not therefore
accept this view.
EXIP Policy Document Clause 12
35. The submissions from BExA, Sullivan & Worcester and Standard Chartered
suggested qualifications to the wording of the proposed (revised) clause 12 of
the EXIP Policy Document as set out below.
Definition of Corrupt Activity
36. The proposed revised wording of the definition of Corrupt Activity referred to "any
offence relating to bribery or corruption under the law of any jurisdiction outside
the United Kingdom".
37. BExA suggested the reference in that phrase to "any offence" should be qualified
so as to refer to any offence equivalent to an offence under the Bribery Act 2010.
Sullivan & Worcester and Standard Chartered went further and suggested UKEF
should reconsider whether it is necessary to make any reference at all to any
offence outside the United Kingdom.
38. The expression “Corrupt Activity” appears in:
a) clause 12.2, in which the insured exporter makes declarations concerning
the existence of corrupt activity in relation to the export contract being
insured;
b) clause 12.3, in which the insured exporter undertakes to take certain steps
to prevent corrupt activity in relation to that export contract in the future; and
c) clause 12.4, which provides for the cancellation of the insurance where any
such corrupt activity has occurred.

39. These clauses are consistent with UKEF's policy objective of avoiding supporting
export contracts tainted by corruption. It would be inconsistent with that objective
to ignore offences involving corruption committed in jurisdictions outside the
United Kingdom or which did not have an equivalent in the Bribery Act.
40. Moreover, corrupt activity in relation to an export contract might not be caught by
the Bribery Act, for example, if committed outside the UK by a non-UK national,
such as an agent or joint venture partner (although, the UK exporter may have
committed a Bribery Act offence if it permits, or is complicit in, that activity).
41. Accordingly, the government will not adopt these suggestions.
42. Also, in relation to the definition of Corrupt Activity, BExA suggested that the
words "the law of any jurisdiction" should be amended to read “the law of any
competent jurisdiction". Similarly, Standard Chartered proposed that the
reference should be to any "relevant" or "appropriate" jurisdiction (being a
jurisdiction "in line with the underlying transaction").
43. The proposed definition of “Corrupt Activity” used in Clauses 12.2, 12.3 and 12.4
of the EXIP Policy Document is intended to capture corrupt activity wherever it
may occur. However, in order to be captured by those clauses, any corrupt
activity must relate to the insured export contract or a related agreement.
44. Additionally, in order for any such activity to constitute an offence relating to
bribery or corruption under the law of a jurisdiction outside the UK, that activity
would have to be committed by such person and in such location as would
engage the law of that jurisdiction. The government is therefore of the view that
it is unnecessary further to qualify the definition of “Corrupt Activity” by requiring
it to have occurred in a "relevant", or "appropriate" jurisdiction.
45. The government is also of the view that the above reasoning equally applies to
inclusion of a reference to "competent jurisdiction" in the definition of “Corrupt
Activity” for the purposes of the D&Us regarding past or future corrupt activity in
relation to the insured export contract and related agreements.

46. The government accepts that a requirement for jurisdictional competence is
appropriate before any judicial finding can lead to any cancellation of the policy
for the purposes of clause 12.4 of the EXIP Policy Document. However, such a
requirement is already present in the proposed wording .
47. BExA further proposed that the definition of “Corrupt Activity” should exclude
corruption committed under duress. The government is of the view that the
likelihood of an exporter being coerced into making a payment which is then
found by a court to have been a corrupt payment is low. To that extent, the
proposed exclusion is unnecessary.
48. In any event, the representations in clause 12.2 reflects the fact that UKEF is
entering into the policy on the basis that no corrupt activity, including any under
duress, has occurred in relation to the insured export contract. Likewise, the
government is of the view that creating an exception for activity committed under
duress would not be appropriate in the context of the undertakings in clause 12.3,
relating as they do to the prevention and notification of corrupt activity.
49. A number of respondents questioned whether the definition of “Corrupt Activity”
in the Clause 12.1 of the EXIP Proposal Form should, in addition to the Bribery
Act 2010, refer to its predecessors, the Prevention of Corruption Acts, as
paragraph 14(3)(c) of the EXIP Proposal Form refer to offences under both the
Bribery Act 2010 and the Prevention of Corruption Acts.
50.

Paragraph 14(3)(c) of the EXIP Proposal Form is intended to capture past
corrupt activity on the part of relevant parties which has occurred the past five
years. It is therefore very possible that such activity could have resulted in a
prosecution under the Prevention of Corruption Acts. By contrast, the
undertakings in clause 12.2 and 12.3 of the EXIP Policy Document are intended
to capture corrupt activity in relation to the insured export contract which is much
less likely to have occurred prior to the Bribery Act coming into force in 2010.
However, to avoid that remote possibility, the government accepts that a
reference to the Prevention of Corruption Acts in the definition of Corrupt Activity
should be inserted in clause 12.1 of the EXIP Policy Document for the time being.

Monitoring compliance
51. Standard Chartered expressed concern over the provision in clause 12.3 of the
EXIP Policy Document which requires the insured to ensure that it has required
“every person…acting on its behalf” not to engage in Corrupt Activity and to
“monitor compliance with that requirement”. The concern centered on the exact
requirements that would be imposed in terms of “monitoring”.
52. The precise steps necessary for monitoring will vary from case to case,
depending on the nature of the organisations involved and the contractual
arrangements. The wording cannot cater for every possible contracting scenario.
Nor does the government consider that it is necessary for it to do so as the
insured is best placed to determine how effective monitoring can best be
achieved. The government does not accept the need to move away from the
long-established current wording in the EXIP Policy Document.

However

guidance can be obtained from the Ministry of Justice to assist firms of all sizes
in their efforts to manage the risks posed by bribery and corruption:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/1
81762/bribery-act-2010-guidance.pdf.
53. In this regard, Sullivan and Worcester further suggested that UKEF should
consider using the terminology of the Bribery Act, in preference to the current
wording. The government considers that, notwithstanding the differences in
terminology, the current wording, which has been in place for a significant time,
achieves the same effect and can easily be understood. The government does
not therefore accept this suggestion.
Duress
54. BExA suggested that in clause 12.4, the exception for admissions made under
duress should be extended to corrupt activity engaged in under duress because
"whilst the Bribery Act 2010 does not permit facilitation payments, it is necessary
to ensure that facilitation payments can be made where to do otherwise would
place an individual at risk/danger.”

55. As mentioned earlier, the government is of the view that extortion of a payment
by an official would not constitute bribery. In any event, as the relevant part of
clause 12.4 relates to judicial findings, the exporter would be able to raise
allegations of duress at trial. Moreover, when enacting the Bribery Act,
Parliament did not include an exception for “facilitation payments” and, therefore,
the government does not consider it appropriate to create one for the purposes
of UKEF’s anti-corruption policy. Accordingly, the government will not take up the
suggested amendment to clause 12.4.

FUTURE CHANGES AS A RESULT OF THE INTRODUCTION OF NEW
PRODUCTS
56. As a result of the changes to its enabling statute, the Export and Investment
Guarantees Act 1991, which were recently enacted in the Small Business
Enterprise and Employment Act 2015, UKEF now has the power, among other
things, to guarantee general working capital facilities provided to UK exporters,
and also to UK suppliers to UK exporters that are not linked to a particular export
(or supply) contract. In this response, these types of facilities are referred to as
“general working capital facilities”.
57. UKEF proposed that in the application forms for guarantees for general working
capital facilities provided to exporters it would not, as a matter of course, make
enquiries regarding agents and consortium parties, as it does in respect of
requests to support specific export contracts. A number of respondents raised
concerns about this proposal.
58. In particular, the Campaign Against Arms Trade (CAAT), the Corner House (CH)
and the Jubilee Debt Campaign (JDC), in their response:
a. expressed concern that UKEF was “contemplating making general financial
support available on an open-ended basis without requiring declarations
about the role of agents and joint ventures in the specific export contracts
that are (over time) supported” as this could lead to “a greater vulnerability
to bribery”; and

b. suggested that, “if an open-ended approach is to be adopted it should be
conditional on the companies involved having anti-bribery procedures in
place that would comply with UK anti-bribery laws”.
59. In addition, Corruption Watch expressed concern relating to:
a. the proposals to move to declarations that omit reference to agents,
consortium partners and other group companies; and
b. UKEF’s ability to abide by the OECD Bribery Recommendation “if it drops
the requirement to make declarations about agents on transactions that it
covers”.
60. When providing support for general working capital facilities, there will be no
direct connection between that support and any particular contract, whether
existing or future and whether contemplated or not at the time support is given.
The support that would be given is in respect of the general business of a UK
exporter (or UK supplier to a UK exporter) who may, at any one time, be engaged
in numerous exporting (or supply) activities.
61. The government therefore considers a differentiated approach to deterring
corruption should be taken that is dependent upon the type of applicant (for
example, UK exporter or UK supplier to a UK exporter) and the nature of the
facility (contract-specific or general). Subject to the facts and circumstances of
any particular case, the general approach the government will take is as follows:
a. UKEF will continue to require all applicants for contract-specific support to
make a declaration that they have not, and an undertaking that they will not,
engage in, authorise or consent to any bribery or corrupt activity in relation
to the contract being supported. Where UKEF’s support relates to a general
facility, this declaration and this undertaking will be sought in relation to
current and future export/supply contracts;
b. UKEF will, in keeping with its current requirements, require all applicants to
state whether they have in place a code of conduct and written procedures
of the type contemplated by section 7(2) of the Bribery Act, which are

designed to discourage and prevent persons associated with the applicant
from undertaking corrupt activity. If so, UKEF will obtain a copy. While there
is no legal obligation for a firm to maintain a written code and procedures,
where no such code and procedures are in place UKEF will continue to point
the applicant towards the guidance issued by the Ministry of Justice;
c. as proposed in the consultation document, for applications for general
working capital facilities, UKEF will not, as a matter of course, make
enquiries about individual agents used by UK exporters that apply for
support. This is because, as explained above, there will be no direct
connection between UKEF support and any specific contracts. Further, this
change will allow us, in the context of applications from firms with numerous
current and prospective export/supply activities, to meet our goal of
providing a timely and high quality service to our customers. The same will
hold true for consortium partners, and so UKEF will also not make enquiries
about these;
d. however, in order to address the concerns expressed in response to the
consultation, UKEF will, where it is providing general working capital
facilities to a UK exporter, require the applicant to make declarations that,
after making reasonable enquiries, it has no reason to believe that any
group company, consortium partner or agent (or any of their directors)
involved in any of the exporter’s current or prospective export contracts is
on a debarment list maintained by the major International Financial
Institutions and/or has, in the previous 5 years:
(i) been found guilty of specified offences relating to bribery or
corruption;
(ii) admitted to committing any such offence or engaging in bribery or
corrupt activity; or
(iii) engaged in bribery or corrupt activity in relation to the exporter’s
current and prospective export contracts or related agreements;

e. where support is requested by a UK supplier to a UK exporter (whether
under a contract-specific or general working capital facility), no such
declaration will be sought in respect of consortium partners or agents, as
the government considers that such relationships are likely to be rarer in
relation to domestic supply contracts and, furthermore, as stated in the
Ministry of Justice’s guidance on the Bribery Act 2010, the risks of bribery
on their behalf by associated persons are lower than those that operate in
foreign markets; and
f. as proposed in the consultation document, in order to ensure that UKEF’s
support for general working capital facilities makes appropriate provision in
the event of any bribery or corrupt activity, UKEF will require the lending
bank to insert into its facility agreement with the relevant applicant a right to
terminate the facility (and demand repayment) if any of the applicant’s antibribery and corruption declarations prove to be untrue when made. A similar
right will be required if the ongoing undertaking not to engage in, consent
to, or authorise corrupt activity in respect of current or future export contracts
is breached.
62. The OECD Bribery Recommendation applies to international business
transactions benefiting from official export credit support. The Government is
satisfied

the

above

proposals

are

in

line

with

the

OECD

Bribery

Recommendation to the extent applicable.

CONSULTATION ON ANTI-BRIBERY AND CORRUPTION MATTERS
IN THE FUTURE
63. The consultation proposed that, in future, UKEF would, irrespective of past
practice, determine whether, to what extent and how, consultation with interested
parties should take place on any changes to UKEF’s anti-bribery and corruption
provisions and procedures in accordance with government guidance published
from time to time.
64. BExA and Sovereign Star supported the proposal. Sovereign Star pointed out
that there may be occasions where the change has to be made to suit the

circumstances and there is no choice in the matter. In such instances, a
consultation would be of no utility. Sovereign Star further pointed out that
consultations can be costly and burdensome.
65. By contrast, Corruption Watch stated that “UKEF should not make any changes
to its anti-bribery and corruption provisions without some form of consultation
beyond its client base, including of interested parties such as anti-corruption
organisations”. It added that “UKEF should be improving and extending its level
of consultation on both a formal and informal basis when it comes to anti-bribery
and corruption”
66. Likewise, Transparency International stated “consultation with experts in civil
society and beyond should be an integral part of your future processes, as a
government agency and in the spirit of the government's consultation guidelines
and Open Government Partnership” CAAT, CH and JDC also felt that such
consultations were “essential”
67. Both Corruption Watch and Transparency International cited the 2013 Cabinet
Office Consultation Principles in support of their arguments.
68. Those Consultation Principles did not require that each and every proposal or
decision must be consulted on. On the contrary, they stated that “The governing
principle is proportionality of the type and scale of consultation to the potential
impacts of the proposal or decision being taken” and that “There may be
circumstances where formal consultation is not appropriate ”. The government
has subsequently published a revised set of Consultation Principles
(https://www.gov.uk/government/publications/consultation-principles-guidance),

that

are more concise, and will inform the way that departments consult in future.
69.

The government has concluded that UKEF should apply the Cabinet Office
Consultation Principles and consult on any future changes to its anti-corruption
provisions when, and to the extent, appropriate. Thus, what has been done in
the past is not to be taken as establishing any expectation as to future practice.
Future practice will involve, in relation to any future changes, case-by-case
consideration pursuant to the Cabinet Office Consultation Principles of whether
and, if so, what form of, consultation should be undertaken and with whom. To

the extent that any future proposed changes to UKEF’s anti-corruption provisions
were of a nature that meant that consultation should take place under the
Consultation Principles, then UKEF would consult with interested parties
accordingly.

CONCLUSION
70. Having carefully considered the responses, the government intends, subject to
the changes mentioned above, to implement the proposals made in the
consultation document.

ANNEX A: LIST OF RESPONDENTS

Aon Trade Credit
British Exporters Association (BExA)
Campaign Against Arms Trade, The Corner House, Jubilee Debt Campaign (joint
response)
Corruption Watch
Invest Northern Ireland
Project Finance & Development Services
Sovereign Star
Standard Chartered
Sullivan & Worcester
Transparency International UK
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