
 

 
 

 

13 November 2015 

 

 

By email 

 

 

Dear  

 

Request under the Freedom of Information Act 2000 (the “FOI Act”)  

 

I refer to your email of 4 September 2015 in which you requested information under the FOI 

Act relating to St George’s University Hospitals NHS Foundation Trust (“the Trust”).  

 

You made the following request: 

 

“Please can you provide the following under FOI laws: 

 

1.      All emails sent and received by Miranda Carter, exec director of provider appraisal, 

relating to St George University Hospital FT, since the start of 2015. 

2.      The briefing pack on St George’s financial position in 2014-15, which was attached in 

an email to David Bennett prior to May 19, 2015. The attachment was called ‘St George’s – 

201415 Financial Position – MASTER (internal).pptx;ATT00001.htm’.” 

 

I have interpreted paragraph 1 of your request as being for all emails sent and received by 

Miranda Carter materially relating to the Trust since the start of 2015. I have therefore 

considered emails sent or received by Miranda Carter relating only to administrative matters, 

for example, emails relating to meeting requests, to be outside the scope of your request.  

 

Decision 

 

Monitor holds the information that you have requested. Monitor has decided to withhold 

some of the information that it holds on the basis of the applicability of the exemptions in 

sections 31, 33, 36, 40 and 42 of FOI Act as explained in detail below. 

 

The attached Annex sets out the details of the relevant information that we hold and whether 

that information is to be disclosed (in whole or in part) or withheld from disclosure. Where 

information is being withheld, we have identified in the Annex those exemptions which we 

consider to be relevant.  

 

Where we are able to disclose information to you, it will be provided to you electronically as 

identified by the document number in the Annex. The application of exemptions to the 

information referred to in the Annex is explained in the following paragraphs. 
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Section 31 – law enforcement 

Where indicated in the Annex, Monitor considers that the withheld information is exempt 

from disclosure under section 31(1)(g) and (2)(c), which provides that information is exempt 

from disclosure if its disclosure would, or would be likely to, prejudice the exercise by 

Monitor of its functions for the purpose of ascertaining whether circumstances exist which 

may justify regulatory action in pursuance of an enactment.   Monitor is a public authority 

responsible for monitoring compliance with the provider licence issued under Part 3 of the 

Health and Social Care Act 2012, and for considering the exercise of enforcement powers 

where it is satisfied (or has reasonable grounds to suspect) that a person has provided, or is 

providing NHS services in breach of the conditions of their licence. 

 

The information Monitor has exchanged internally and gathered from the Trust has been 

necessary to enable Monitor to assess whether the Trust is in breach of its provider licence 

and to assess what regulatory action might be necessary. The Trust is currently subject to 

enforcement action under sections 106 and 111 of the Health and Social Care Act 2012 in 

relation to a breach of the conditions of its NHS provider licence. To disclose the withheld 

information more widely would prejudice Monitor’s ongoing review of the progress the Trust 

is making towards addressing the breach of its provider licence and whether circumstances 

exist that would justify further regulatory action.  

 

I also consider that disclosure of the withheld information is likely to have a considerable 

impact on the willingness of the Trust and other third parties to provide such information to 

Monitor on an open basis, and is likely to lead to less detailed information being provided. 

Monitor has statutory powers to require NHS foundation trusts to provide information but we 

believe we are better able to exercise our functions when information is provided voluntarily 

as part of an open relationship between the regulator and the regulated body.  

 

Public interest test 

Monitor acknowledges the strong public interest in accountability and transparency in 

relation to both the actions of NHS foundation trusts and to Monitor’s exercise of its 

regulatory functions and this has been weighed against the detrimental impact that is likely 

to ensue if disclosure is permitted. In considering the public interest in disclosing the 

information, I have taken into account that Monitor routinely, proactively publishes details of 

any regulatory action it decides to take as a result of its investigations.  

 

As stated above, the Trust is being closely monitored by way of formal regulatory action and 

Monitor is therefore continuing to assess the concerns that have been raised in relation to 

this Trust. It is vital that Monitor is to be able to give free and frank internal consideration to 

information provided by the Trust, and to freely exchange with the Trust the information 

necessary for Monitor to consider whether or not to exercise its regulatory powers. Any 

disclosure that would cause Monitor to reconsider requesting or exchanging sensitive 

information necessary to carry out its statutory function of regulating NHS foundation trusts 

would be detrimental to the process of regulation. 

 

Furthermore, Monitor has commissioned an internal, lessons learned review of the 

authorisation of the Trust. Monitor intends to publish the findings of this review and 

publication of information at this stage would therefore be premature and potentially 

misleading. 



 

 
 

 

Monitor has concluded that the need to avoid adversely affecting its continued monitoring 

and assessment of the Trust, and the need to ensure that the Trust and other third parties 

are able to share information with Monitor without fear that such disclosure will enter the 

public domain, outweighs the public interest in disclosure of the information that is being 

withheld. In the circumstances, and accepting that there is a general public interest in 

disclosing information to foster transparency and to further accountability of the NHS 

foundation trusts and of Monitor, I am satisfied that the section 31 exemption should be 

maintained in respect of the withheld information detailed in the Annex.  

 

Section 33 – audit functions 

Where indicated in Annex 2, Monitor considers that the withheld information is exempt from 

disclosure under section 33(1)(b) of the FOI Act. Section 33(1)(b) provides that information is 

exempt from disclosure where this would be likely to prejudice the exercise of any of 

Monitor’s functions in relation to the examination of the economy, efficiency and 

effectiveness with which other public authorities – in this case the Trust – use their resources 

in discharging their functions.  

 

As part of its regulatory functions, Monitor has responsibility for examining the performance 

of NHS foundation trusts. In particular, NHS foundation trusts are required to comply with the 

terms of their licence, one of the conditions of which is that trusts shall exercise their 

functions effectively, efficiently and economically. As noted above, the Trust is currently 

subject to enforcement action for breach of its provider licence, including for breach of this 

licence condition.  

 

Monitor requires a great deal of detailed, sensitive financial and other information from NHS 

foundation trusts in order to fully and properly assess their performance. Monitor relies on a 

relationship of trust and confidence with NHS foundation trusts to obtain the information 

necessary to carry out this examination. The disclosure of sensitive of information, provided 

by an NHS foundation trust in good faith is likely to prejudice that relationship and may result 

in the provision of less detailed information, which in turn is likely to prejudice the exercise of 

Monitor’s functions.   

 

Some of the information that you have requested has been provided to Monitor by the Trust 

in the context outlined above and may be financially and commercially sensitive. I am 

therefore of the view that disclosure of this sensitive information would be likely to prejudice 

the exercise of Monitor’s functions in relation to its assessment of the Trust’s performance. 

 

Public interest test  

For similar reasons to those set out in relation to section 31, above, we consider that the 

public interest favours withholding the information under section 33 so as not to prejudice 

Monitor’s ability to carry out its regulatory functions, and to allow Monitor space to obtain and 

consider all information necessary to enable the efficient and effective exercise of those 

functions. 

 

Section 36 – prejudice to public affairs 

Where indicated in the Annex, Monitor considers that the withheld information is exempt 

under section 36(2)(b)(i) and (ii), and 36(2)(c) of the FOI Act, which provide that information 



 

 
 

may be withheld where in the reasonable opinion of a qualified person disclosure of the 

information would, or would be likely to,  inhibit the free and frank provision of advice or the 

exchange of views for the purpose of deliberation, or otherwise prejudice the effective 

conduct of public affairs. 

 

In relation to information held by Monitor, the Chief Executive, (currently David Bennett), is 

the qualified person for the purposes of section 36.  The relevant information was provided 

to allow the Chief Executive to make a fully informed decision on the application of section 

36. The Chief Executive’s opinion is that if the information was disclosed the prejudice 

inhibition specified in section 36(2)(b)(i)  and (ii), and 36(2)(c), would occur.  In particular – 

 

a. To ensure effective conduct of its regulatory affairs, it is necessary for officials in 

Monitor to have free and frank discussions about the reasons why a particular trust 

may be suffering serious financial or governance problems, particular where the 

financial position deteriorates suddenly, and about the scope of any internal audits or 

reviews designed to ascertain the reasons for that. 

b. Monitor officials should be able to give free and frank advice to Monitor’s Board, to 

enable it to make effective regulatory and policy decisions 

c. Monitor officials should be able to have a free and frank exchange of views about the 

contents of any press release accompanying regulatory action or about how to 

answer information requests in relation to such action. 

d. Monitor and other bodies, such as the NHS Trust Development Authority and the 

Care Quality Commission, should be able to exchange views and advice about 

regulatory matters freely and frankly, to assist the carrying out of their respective 

functions, particularly where the regulatory issue is on-going. 

e. In each of these cases, the likely effect of disclosure would be to reduce the detail 

and candour with which advice or views were expressed in such cases in the future, 

with the result that less effective regulatory or policy decisions would be made. 

f. In the case of information from national bodies, disclosure may damage the 

relationship of trust and confidence between Monitor and those bodies, as well as 

inhibit the free flow of information necessary to facilitate the performance by Monitor 

of its regulatory functions. 

 

Public interest 

The exemption under section 36 of the FOI Act is subject to a public interest balancing test. 

This means that the information should be disclosed if the public interest factors in support of 

disclosure outweigh those in favour of withholding the information.  

 

As indicated above, Monitor recognises that there is a general public interest in fostering 

transparency in its activities. It recognises that, as a public authority, it should consequently 

be transparent and open in the conduct of its public functions.  

 

However, Monitor is of the view that those involved in regulatory matters, such as those 

relating to St George’s, need to be able to provide detailed, free and frank advice to senior 

officers and to the Board of Monitor, to have candid discussions and express themselves 

openly during deliberations about regulatory matters, and (in case of those outside of 

Monitor) to be able to engage in a free and frank exchange of views with other bodies 

involved in the regulation of NHS foundation trusts. 



 

 
 

 

Furthermore, as mentioned above Monitor has commissioned an internal review of the 

authorisation and subsequent financial deterioration of the Trust. Monitor intends to publish 

the findings of this review and publication of information at this stage would therefore be 

premature and potentially misleading. 

 

On balance, Monitor has therefore decided that the public interest in disclosure is 

outweighed by the need to safeguard the free and frank exchange of views and provision of 

advice. 

 

Section 40 – personal information 

Where documents have been disclosed, some of the redacted information is withheld from 

disclosure under section 40(2) of the FOI Act on the grounds that it is personal data and that 

the first condition of section 40(3)(a) is satisfied, namely, that disclosure would amount to a 

breach of the first data protection principle (personal data should be processed fairly and 

lawfully). 

 

This is because the redacted information is the personal data of Monitor’s employees and 

third parties, who would have a reasonable expectation that their personal information would 

be withheld. This is an absolute exemption and consideration of the public interest in 

disclosure is not required. 

 

Section 42 – legal professional privilege 

Where indicated in the Annex, Monitor has also withheld information in respect of which a 

claim to legal professional privilege could be maintained.  This applies in particular to 

information which involves the provision of legal advice in connection with the regulatory 

issues at St. George’s and to the application of exemptions to information requested under 

the FOI Act. 

Public interest 

There is a strong public interest in safeguarding openness in all communications between 

client and lawyer to ensure access to full and frank legal advice, which in turn is fundamental 

to the administration of justice. Although there is a public interest in transparency and 

accountability of public authorities, we are satisfied that this does not outweigh the strong 

public interest in maintaining the section 42 exemption. 

 

Advice and assistance under section 16 FOIA 

 

In addition, I thought it may be helpful to direct you to information that Monitor has already 

published in relation to St. George’s. 

 

Please note the following link to the Trust authorisation document; 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400382/St_Ge

orge_s_Healthcare_NHS_Foundation_Trust_authorisation_document_pdf_-

_Adobe_Acrobat__2_.pdf 

 

The Trust’s provider licence;  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/454437/St_Ge

orge_s_University_Hospital_NHS_Foundation_Trust_licence_.pdf 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400382/St_George_s_Healthcare_NHS_Foundation_Trust_authorisation_document_pdf_-_Adobe_Acrobat__2_.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400382/St_George_s_Healthcare_NHS_Foundation_Trust_authorisation_document_pdf_-_Adobe_Acrobat__2_.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400382/St_George_s_Healthcare_NHS_Foundation_Trust_authorisation_document_pdf_-_Adobe_Acrobat__2_.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/454437/St_George_s_University_Hospital_NHS_Foundation_Trust_licence_.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/454437/St_George_s_University_Hospital_NHS_Foundation_Trust_licence_.pdf


 

 
 

And a side letter from Monitor to the Trust, dated 2 February 2015: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400377/St_Ge

orge_s_Healthcare_NHS_Trust_-_side_letter.pdf 

 

I have also attached an email from Monitor to the Trust, dated 2 February 2015, regarding its 

application for NHS foundation trust status, and the authorisation letter from Monitor to the 

Trust, dated 30 January 2015.  You will find these at the end of the attachment sent with this 

letter. 

 

The following news story and press release are also relevant: 

 

News story 1 May 2015 

 

Press release 30 July 2015  

 

Review rights  

 

If you consider that your request for information has not been properly handled or if you are 

otherwise dissatisfied with the outcome of your request, you can try to resolve this informally 

with the person who dealt with your request. If you remain dissatisfied, you may seek an 

internal review within Monitor of the issue or the decision. A senior member of Monitor’s 

staff, who has not previously been involved with your request, will undertake that review. 

 

If you are dissatisfied with the outcome of any internal review conducted by Monitor, you 

may complain to the Information Commissioner for a decision on whether your request for 

information has been dealt with in accordance with the FOI Act. 

 

A request for an internal review should be submitted in writing to FOI Request Reviews, 

Monitor, Wellington House, 133-155 Waterloo Road, London SE1 8UG or by email to 

foi@monitor.gov.uk. 

 

Publication 

 

Please note that this letter [and the attached information] will shortly be published on our 

website. This is because information disclosed in accordance with the [Freedom of 

Information Act 2000] is disclosed to the public at large. We will, of course, remove your 

personal information (e.g. your name and contact details) from the version of the letter 

published on our website to protect your personal information from general disclosure. 

 

Yours sincerely, 

 
Miranda Carter 

Executive Director of Provider Appraisal  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400377/St_George_s_Healthcare_NHS_Trust_-_side_letter.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400377/St_George_s_Healthcare_NHS_Trust_-_side_letter.pdf
https://www.gov.uk/government/news/investigation-launched-at-south-london-teaching-hospital
https://www.gov.uk/government/news/action-taken-at-south-london-teaching-hospital-to-tackle-deficit
mailto:foi@monitor.gov.uk


 

 
 

ANNEX 

No. Description Date(s) Decision Applicable 
exemption(s) 

 

Information released/released in part 

1 
Email re authorisation 15 January 2015 Release 

in part 
40 – personal data 

2 
Email re authorisation 27 January 2015 Release 

in part 
40 – personal data 

3 
Email re authorisation 28 January 2015 Release 

in part 
40 – personal data 

4 
Email re authorisation 29 January 2015 Release 

in part 
40 – personal data 

5 
Emails re authorisation 30 January 2015 Release 

in part 
40 – personal data 

6 
Email re authorisation 2 February 2015, 09:04 Release 

in part 
40 – personal data 

7 
Email re authorisation 2 February 2015, 20:13 Release 

in part 
40 – personal data 

8 
Emails re authorisation 3 February 2015 Release 

in part 
40 – personal data 

9 
Email re authorisation 9 February 2015 Release 

in part 
40 – personal data 

10 
Emails re regulatory 
matters 

21 April 2015 Release 
in part 

40 – personal data 

11 
Emails re regulatory 
matters 

22 April 2015 Release 
in part 

31, 40 

12 

Email re regulatory 
matters 

1 May 2015, 12:55 Release 
in part 

40 – redactions for 
personal detailed 

31, 33 -  withhold 
attachments 

13 

Email re regulatory 
matters 

1 May 2015, 14:43 Release 
in part 

40 – personal data 

31, 33 – withhold 
attachment 

14 

Emails re regulatory 
matters 

20 May 2015 Release 
in part  

31, 33  – withhold 
attachments 

40 – personal data 

15 
Email re regulatory 
matters 

5 August 2015 Release 
in part 

40 – personal data 

16 
Email re regulatory 
matters 

6 August 2015 Release 
in part 

40 – personal data 

Withheld information 

17 
Emails regarding 
Monitor’s internal audit 
into St George’s 

13 August 2015 –  

7 September 2015 

Withhold 36 

18 

Monitor internal emails 
and external emails 
with other public bodies 
regarding the 
authorisation of St 
George’s as an FT  

6 January 2015 –  

30 January 2015 

Withhold 33, 36 



 

 
 

19 

Emails and 
attachments between 
Monitor and St 
George’s regarding 
authorisation as an FT  

15 January 2015 –  

16 January 2015 

Withhold 31, 33, 36  

20 

Monitor internal emails 
and attachments 
regarding regulatory 
matters, including  
briefing pack on St 
George’s financial 
position in 2014-15 

11 March 2015 – 6 August 
2015 

 

 

Withhold 31, 33, 36 

21 

Monitor internal emails 
regarding previous FOI 
requests in relation to 
St George’s 

14 April 2015 –  

19 August 2015 

Withhold 36, 42 

22 

Monitor internal emails 
regarding 
communications in 
relation to St George’s 

29 January 2015 – 

31July 2015 

Withhold 36, 42 
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