. T.hli's Conte"t has _been- 'Withjd.ra_wnf.’ |

’ 'E‘Memorandum ‘of Understandmg between the Charlty Commtssmn for England .

‘and Wales (the Commtssron) and the Department for Culture, Media and Sport

'-"':"__(“the DCMS”) as ’ prmcrpal regulator of sponsored natronat museums and_

dlgaHenes !_ o o o _ : . S
e ’.'Sectlon 1 What is the purpose of thts memorandum of understandmg’? e L
'.__-1 1. Thls Memorandum of Understandtng (lVloU) sets out how the Commlssron

~and the DCMS. propose to work together both'in coordinating our respectlve

' 'regulat[on roles and formulating the policy which. underpins how we work. Itis =

o intended to facilitate effective work:ng relations by clanfylng our respectrve S

responsrbrlltles and |t is mtended to ald better communicatron and understanding

o | .-__-generally : g | b o | o
: 1.2 ThlS MoU may be amended or rewsed at any tlme by agreement between the SRR

' Commissmn and the DCMS
Sect:on 2 : Our roles

TheCommlssmn AR - o : 3 S
:3'_'21 The Commlssmn is establtshed by the Charltles Acts 1993 and 2006 (“the'_f- Sl
R Chantles Acts"} as the non-ministerial Government department that regulates and_‘-:' S
_reglsters charltres in England and \Nales lt fulﬂls thls ro]e by e B

e securing compllance w1th charlty Iaw and deallng wrth abuse and poor
pract:ce ; : . L0 . S

- : enablmg chant:es to work better Wlthm an ettectrve legat accountlng and :
~ . governance framework keeplng pace w:th deve[opments m socrety, the
Lo '-economy and the law and - Sl

3 -" .promotmg sound governance and accountabrllty : _
-_'lts aim is to provrde the best possrble regulatlon of chant:es in England and Wafes m" '

order to lncrease thelr eff[crency and effectsveness and publlc conftdence and trust e S

: 22 A llst of the Comm[ss;on ] statutory powers lS at Appendsx A
'TheDCMS o e A
2.3 The DCMS sponsors the museums and gallenes llsted m Appendlx B

-(sponsored museums and galleries), which are exempt chantles under the- prowsrons S

of the Charities Acts tts stewardship of its sponsored museums IS on the arm 's
_Iength pr:ncsple and i is descnbed in detari at Appendrx C. LR

2.4 Regulatlons made under the Charltles Act 2006 appomt the Secretary of
. State for Culture, Media & Sport as pnncapai regulator’ of the sponsored museums
and galleries (lncluding any institution administered by or on behalf of a sponsored

“museum or gallery and which is established for-purposes within the scope of that - L

museum or gallery's purposes) Pnncrpa! regulators have a ‘compliance objectlve
which is to do all they reasonably can to promote compliance by the frustees of the
relevant charities with their legal obllgatlons in exercising control and management of
the administration of thelr charity. If the DCMS identifies a concern about a charity it
may invite the Commissron to use its powers of 1nvestrgatlon and intervention under
the Charities Acts. This does not affect the pr:ncrpal regulators exrstlng oversrght
-relatlonshlp wrth the bod:es concerned as sponsor department ' :

- 2.5The DCMS already has an extstrng ro[e to play in exercasmg a degree of
oversight as sponsor department with regard to the administration and governance of
‘the charities involved here, albeit at arms-length. The new prrncrpal regulator role lles
anngsade these exastlng dutles and comptements it. ' R :



2 6 The role of prano:pal regulators is to promote complrance wrth charrty law _
obligations. The role can be considered to have two aspects. First, a principal
- Tegulator can work with the relevant exempt charities and the Commzssron to identify
~particular issues on which charlty law guidance is requrred and disseminate such
guidance. Second, where there is a breach of charity law by an exempt charity, the
. principal regulator will, if conssdered approprrate be able to mform the Commissaon
. __;and invite the Commrss:on to rnvestzgate as stated above ' :

_SeCtioﬁ 3 Workmg together : _
3 1 Requtatrnq charrtres and pornts of contact L

3. 1 1 The DCMS and the Commrssron are both commrtted to the Better Regutatron
~ Executive's principles of good regulation. A list.of the key prmcrp!es of an effective
~charity regulation framework is at Appendix D. In particular a risk based approach is
- adopted in our operations and the type and degree of any direct regulatory o
_engagement correlates wrth our assessment of the rrsk at Essue Co

3.1.2 In order to ensure that i rssues are handted at the appropnate Ievel and that
“developing policy considerations are taken fully into account, contact between us
shall be established through de5|gnated points of contact (see Append[x E) Where )
they consrder it approprrate des;gnated pomts of corltact may: o _ o

e delegate ongorng Isarson to members of their staff and |

. agree deta:led workmg arrangements or protocols that are reievant to therr
particular area of responS|b1I|ty orin retatron to a partrcular case charlty or
group of charities. : :

32 Coltectinq informatron and monrtormq

3.2.1 The DCMS and the Commzssron both cotlect Jnformatron about the bodles for
‘which we are each responsrbie ' . :

3.2.2 Allthe charities for which the DCMS is appornted as prmczpat regulator must
submit an annual report and accounts to the DCMS and they must make that '

.. information publlcty availabte

323 Asa prrnmpal regutator the DCMS will work to ensure as far as |t can that the
~information it collects from the sponsored museums and galleries includes that '
required by the Charities Acts and any regulations made under those Acts. We will
woik together to ensure that the mformatron provrded compiles with those
requirements. - .

3.3 Public unformatron

3.3.1 The Register of Charities includes such information about the charities
included on it as the Commission thinks fit. The DCMS and the Commission will
work together to ensure that similar information about sponsored museums and
galleries is available through the DCMS website wrth suitable links from the
Commission’s website. S

3.4 Sharrnq information

3.4.1 Sections 10 to 10C of the Charities Act 1993, as amended by the Charities
Act 2008, permit the Commission to share lnformataon with a principal regulator in
relation to a-charity within the principal regutator s jurisdiction. A principal regulator
can in turn share information with the Commission having regard to its role. However
there is no positive duty on either the DCMS or the Commission to disclose
information to each other.




i 3.4.2 The DCMS and the Commlssron ‘wilk:

. estabtlsh effecttve and construct[ve channels of commumcatlon between our
' operational staff to enable them to offer what they beheve to be relevant '
_information when they consider it reasonable to do so, and to respond
__posmve]y and promptiy fo requests for such :nformanon N

' i_ _encourage the dlsctosure and exchange of;nformation Where approprtate ln .
IR '_order to maxrmlse the efftcnenoy of our respectrve functrons ' :

" _ -_". ‘ensure that lnformatlon is dtsciosed in a manner that is eff;crent propor‘uonate
“and fully in comptlance with the Human nghts Act 1998 the Data Protect|on '_
- Act 1998 and the Freedom of Information Act 2000. :

B 34 3 \Nhere mformatlon is drsclosed about an ongomg :nvestlgatton the approach e

“to be taken by both the DCMS and the Commission will be to ensure that no’
assumpttons or pre-;udgements are made about the eventual outcome of that

o mvestngatton Further no act|on w;ll be taken on the ba5|s of any pre-judgments

'-._3 4.4 Netther the Commlssmn nor the DCMS WIIE dlsclose mformation recerved from
~ 'the other to any third person or body wathout flrst consuttmg the party from whom the :
' mformatlon or:glnatly came. : : - L . :

w3 4 5 When exchang:ng informatlon both the provrder and receiver W|It mark |t W[’[h..

the appropriate security classn‘:catron and deal wrth it appropriately and En'_ -

accordance w1th that ctassn‘zcataon

3. 5 Use of statutorv powers

Regulatorj/ powers

3.5.1 The DCMS and the Commlssaon have overarch;ng powers that we can use |f
there are serious concerns about the admmlstratlon of a sponsored museum or .
‘gallery. This section relates to how we will each use our respective powers and how
we will enable clear and tlmely communacatlon ' . : . :

352 . Where the DCMS ldentlfles concerns about the admln:stratlon of a sponsored o
museum or gaElery it will notify the Commission in wrltlng of those concerns as soon :
as possible tncluding any charity law issues that may arise. At the same time the -
DCMS will advise the sponsored museum or gallery of any action it proposes to take
unless it is conSIdered lnappropnate and unhelpful in the c;rcumstances of the
particular case to inform the museum or gallery at this stage. The notification to the
Commission is to enabie the Commission to consider whether it should use any of its
regulatory powers or take a view on whether those : powers may be requsred at some
later stage during the conduct of the case. The Commission is at liberty to- form its
own view of the case and, it will explain to the DCMS in writing why it has decided to
take any particular course of action including why it has decided not to use its powers
and if it proposes to take any action that does not require the use of its statutory
powers. The Commission's response will have regard to relevant published
statements by the Commission or by the DCMS about their respectlve approaches to
regulation and/or overSIth :

353 The Comm:ssmn will provide the DCMS with any ad\nce or observatrons it
wishes to make on charity law issues, in particular it will advise the DCMS of whether
it believes that there may be any aspects of any part:cuiar case that requare the
Commission’s intervention. .

3.5.4 The Commission must consult the DCMS hefore using any of its regulatory
powers in respect of sponsored museums and galleries. Unless it has identified a



. significant risk to a charity’s property and/or reputation the Commrsszon ] method of

o consultation will usually be in writing. The DCMS will respond to such a consultatlon

-_-._wrthln a reasonable perzod that may be agreed between the pornts of contact
S 3.5. 5. If the Commrssron has identified a clear rrsk to charity property and/or -

: .-_reputatlon the consultation method and period will be of such type and Eength as the

Commission shall decrde to enable it to take the action it considers to be necessary,

L lnformation that may. cause such action to be taken may have been acquired through L
the Commzssron s own ‘evidence gatherrng operatrons When the action has been_ :

. taken the DCMS and the Commission will jointly consider what further actlon ;s
-'_needed and whlch body would be best piaced to take such action -

3, 56 “Where the DCMS and the Commlssmn have a mutual mterest in a chanty or -
charltable assets we will aim to agree a wrrtten protocol at the earhest opportunrty to

- cover case strategy, the role of each body in the case; respectrve areas of

responsrbrlrty and- lra;son arrangements The protocols will bu1|d on the terms set out
in this MoU. S _ :

_ 3.5. 7 The outcome of any tnvest:gat:on w:ll be made avaslable to both organlsatlcns
and placed on, or linked to, the respective websrtes in accordance with our
respecttve publlshed polrcres on d:sclosrng mqurry and regulatory case reports

- Support powers

358 Al charltzes can use the Commlssron S support powers for example they can |
: app!y for orders that will enable them to take an action, such as:

. maktng payments they have no legal obtrgatron to make and not otherwrse
- allowed by thesr governrng document (ex gratra payments)

o seekrng the Commrssron 5 advrce on charity law issues.

3.5.9 To ensure that no breach ofthe DCMS s oversight functions occurs when
using the Commission's support powers, for example in ways that affect the use of
the assets of a sponsored museum or gallery; or where the Commission thinks it =
would otherwsse assrst the DCMS the Commlssron WI” advise the DCMS of:

° any action 1t is proposang to take Wrth respect to any sponsored body and

® how it has been demonstrated to the Commission that the proposed actlon is
in the best lnterests of the museum or gallery. :

3.5.10 The Commission wrll aim to provide such mformatlon to the DCMS in good
time so that the DCMS has a full and proper opportunrty o consrder it.

36 - Polrcy development and liaison

368.1 The DCMS and the Commission are both key stakeholders in the overall
regulatory regime that applies to sponsored museums and galleries. The DCMS and
the Commission are also involved in the development of the law and policy in our
respectrve areas of expertise. We will work together to ensure as far as we can that
the relevant law and policy'is developed, interpreted and applied in a way that is
-consistent with the key principles of charity regulation set out at Appendix D with the
aim of minimising the administrative burden on those charities.

3.8.2 In order to ensure that this aim is achieved we will;
» have meetings at least twice a year to identify areas where we need to work
jointly;

= provide annualupdates! including reports to our Boards, on the operation of
the principal regulator relationship; and



e review the provrsrons of this NloU every two to four years and where -
. necessary amend or revise its terms. :

o '-3 6 3 ‘Work that may be developed Jorntly may rnclude worklng practrces and publlc L

oz _and operatlonat gurdance R -
' '13 6 4 Where the Commrss:on and the DCMS are developlng polrcy that rmpacts on’

i both bodies, the lead individual respon31ble for that work in each Organlsatron will o iy

o -also be responsrble for ensuring at an early stage that they establish’ ‘appropriate

: _-_Irarson with their counterpart and rdentrfy their respective responsibilities. In addrtlon L
- the respective officials must set out how they will deliver the’ key objectlves and

:_;_1dentrfy the way in which both the DCMS ‘and the Commission  will approve such
3 work (for example at: Board or executlve level) and the tlmetable for dorng $0.°

365 I order for this to be effective, we will provrde mformatron on our respectlve_';' o

i ‘structures and lndlvadual staff responsrbllltles in relevant areas of our organlsatrons g
. and update these as they change o ST

f_3.? . Staff development and trarnlnq

. :.'_'3 7.1 As part ofour respectlve staff development and tra!nrng programmes both SR

the DCMS ‘and the Commission will ensure that our staff are made aware of the
differing organ[sattonal operational and legal frameworks. In order to fac;llltate this, i

- ._"approprlate staif may be offered famllrarrsatron visits to each other s offlces

i .. .' 3. ? 2 The DCMS and the Commassron wrlt also explore the possrbllity of prov1d|ng“ .
.:-Jomt trarnmg and devefopment rnrtlatrves and where practlcal will offer places to '
- each others staff on relevant lntemal tramlng courses and seminars S

3 8 Respondznq to complarnts from sponsored museums and qallerles S

3.8.1 Thrs section is about the DCMS’ s and the Comrmssron s performance in
- relatlon to matters covered by this MoU, but drstingurshes between complaints that . -
“should be routed through the Commlsswn sor the DCMS s complalnts procedure

o and compla[nts that are about how we ;nteract

;9 “Each of us Wlil mamtam separate responsrballty and accountabllrty for - | _' o
© - complaints about the ser\nces we each provrde wrthm our own complaants o
: procedures : : ST :

e -Where the correspondence is concerned wrth compialnts feedback or

S suggestlons concerning how we interact with eaoh other, the rec|p1ent wrll

~“notify the other party of. the anformatlon so received that is relevant to their -
responsrbrlrtres We will ensure that there'is a prompt exchange and analysrs
- of information and, where approprrate and practlcal take ajoinit approach to
o resotvmg any issues rarsed ‘We antlcrpate that this situation will most ' _

- probably result from a review of mdlvrdual complalnts ora Jomt rewew of
complalnts . - : - - S

3.9 :General

3. 9 1 Whllst itis lntended that the arrangements in thls lVloU should apply generally,

the DCMS and the Commission recognise that some czrcumstances will requrre o
specral handling and nothing prevents such an approach — namely, making
exceptional arrangements to meet specrfzc needs in relat:on to a partacular case
chanty or group of chantres _

3.9.2. Any dlsagreement arlsmg from the lnterpretatlon of thls l\floU will be referred
to our respective Senior Accountlng Officers for resolution within the spirit and intent
implicit in this MoU. If necessary, this lVloU wrll be amended to refiect the agreed

' .outcome of the referral.



: '3 9.3 Nothmg in thls MoU is mtended to create a legaily bmdmg obilgatlon orto
i-_-_confer iegai rlghts on elther party oS .

" Signed

“SamYounger ... ° . Jonathan Stephehs
- :Chref Executive . - o B -Permanent Secretary : _
Charrty Commrssron for Eng!and " Onbehalf of the Secretary of State for -

’ S ol _QCuIture Olymptcs Medla and Sport N

1§ November o
| -Ortobsr 2010



Appendix A (updated 14 March 2012)

The Commission’s powers

The Commission’s powers include those listed below. It may only apply most of these
powers to the sponsored museums and galleries that are exempt charities after consultation
with the DCMS as Principal Regulator. It may only exercise its power to institute inquiries if
requested to do so by the Principal Regulator. The Commission's support powers are usually

only exercised at the request of the charity.

Protective Powers

Statutory reference

Require a charity to change its name in certain
specified circumstances

542-45 CA 2011

Institute inquiries into the administration of a charity

S46 CA 20117

Call for documents and search records

552-563 CA 2011

Suspend or remove any trustee, charity trustee,
officer, agent or employee of a charity

876, 79,7 80(1), CA2011

Make a scheme for the administration of a charity

S79(2)(b) CA 20112

Appoint new trustees

S76(3)(b) CA 20112 and

S80(2) CA 2011

Vest charity property in the Official Custodian for
Charities

S76(3)c) CA 2011 ¢

Order individuals not to part with charity property
without its approval (“freezing orders®)

S76(3)(d) CA 20112

Order individuals not to pay debts owed to the S76(3)(e) CA 2011°
charity without its approval

Restrict transactions that can be entered into on S76(3)(f) CA 2011°
behalf of a charity

Appoint an interim manager for a charity S76(3)(g) CA 2011%
Suspend or remove trustees etc from membership of | 383 CA 20112

a charity

Give specific directions for protection of a charity S84 CA 20117

Direct the application of charity property

S85 CA 20117

Give directions about dormant bank accounts

S107-109 CA 2011

Determine the membership of a charity

S111 CA 2011

with respect to taking legal proceedings, except for
petitioning for the winding up of a charity

Ensure the safekeeping of charity documents S340 CA 2011
Enter premises and seize documents S48-49 CA 2011°¢
Exercise the same powers as the Attorney General S114 CA 2011

Thls power may only be exercised on request of the Principal Regulator

% Powers only exercisable pursuant to an inquiry under s.46




Order a disqualified person to repay sums received
from a charity while acting as charity trustee or
trustee for the charity

$184(2)-(4) CA 2011

Disqualify trustees who are receiving remuneration
by virtue of sections 73A CA 1993

S186 CA 2011

Support powers

Statutory reference

Authorise cy-prés application of gifts belonging to
unknown or disclaiming donors

563-66 CA 2011

Make a scheme in relation to a charity governed by
charter or by or under statute, subject to Order in
Council

S68 CA 2011

Make a scheme for the administration of a charity
(including alteration of purposes cy-prés)

S69 (1)(a) CA 2011 (see
also $62 and 67 CA 2011)

Appoint or remove trustees; remove officers or
employees

S69 (1)(b) CA 2011

Vest or transfer property, or require or permit any
person to call for or make any transfer of property or
any payment

S69 (1)(c) CA 2011

Alter provisions in Acts of Parliament establishing or
regulating a charity, subject to Parliamentary
approval

S73 CA 2011

Establish common investment funds and common
deposit funds

S596-103 CA 2011

Authorise dealings with charity property or other
actions in the interests of the charity

S105 CA 2011

Authorise ex-gratia payments

S106 CA 2011

Give advice and guidance to a charity trustee or
trustee for a charity

S110 CA 2011 (see also
S15(2)-(3) CA 2011)

Authorise regulated amendments to memoranda and
articles of charitable companies

S198 CA 2011 (as
amended)

Grant a waiver to a person disqualified from acting
as a charity trustee

5181 CA 2011

Relieve trustees, auditors etc from liability for breach
of trust or duty

5191 CA 2011




o _Apbendix 'B

R Museums and Ga!lenes sponsored by the DCMS that are exempt charltles and 5
".'_'_'the relevant non charlty prlmary Ieg:slatlon RO AR _ :

o Sponsored BodylExempt Chanty S Primary _tégislat_'ib_n':ti

| British Library | British Library Act 1972 -

| British _M.U_Seum C -Brmsh Museum Act1963 b

- |Imperial WarMuseum | Imperial War Museum Acts 1920 and1955 Y

N : .N_éﬁc_)n.a] '_G.'F".E:ér"y' o ; L '_ '_ o M_Useums_ 'a'n_'d G_a_l!_e’ries A_C’c 199_2_ '

National Mariime Museum * *.* | National Maritime Museum Act 1934

National Portrait Gallery =~ | Museums and Galleries Act 1992 .-

| National Museum of Science & Industry -~ Natidn‘éi Heritage Act 1983

National Museums Liverpool = 'I\/IerseySIde Museums and Gallenes Order_ h
U ese ST

| 'Natu'_ral' H_is't._dr'y_ M'useum' - o "British M_u.'s_éuuf! Act1953 R

| Royal Armouries =~ | National Heritage Act 1983

| Tate G_ailery"_.' SRR L - __Mu_éeum’_si'éh_éf __G'z_gll:e'r'iés Act 1992

| Victoria &Aibeﬁ M_.us.eum SERRERRE - | National _Hé_r]fég'é Act 1983 .-

W_aﬂl_aée Cdlléctio_n'_.' . | i M_u.se.u_r_n.s__:éhd_'.Ga.I_Ierie.s Act 1992




S Appendrx c R _ _
The DCMS s sponsorshrp of Museums and Gallerres that are. exempt charltles

Rt The DCMS sponsored museums ‘and. gatlenes that are exempt charltres are Non' .

L Departmenta] Public Bodies (NDPBs) and their publ:c nature and responssbllttres are o
- set out'in. Iegrslat:on (see ‘Appendix B) and in their Framework Documents. or .
" -:Management -Statements, . Their Trustees are accountable” through_Mlmsters to v

. “Parliament for the public money that they spend, including money that comes from SRR
“the taxpayer through grant-in-aid or from charitable donations and bequests. . In

- “doing so, they follow the’ guldance Managrng Public Money issued by HM- Treasury.:"

" ‘which covers a wrde varrety of issues re!atrng to the proper handlmg and report:ng of :

Rt publrc money.

' The respectrve responsrblhties of the Trustees and the Senror Exeoutrve ofthe NDPB._- L

are “set ‘out ‘in the legislation “and in the institution’s .Framework Document ‘or. -

:-__'.Management Statement, which defines the nature of its relationship with the DCMS
- “at a strategic level and explalns the role and responsrbllltles of all. partles and their =

- E;nes of :accountability. .‘More detailed financral arrangements are -also set out in'the

'Framework ‘Document or in "a Flnancral Memorandum whlch descrtbes the

~ framework within which the body receives: grant in aid or mcurs public expendrture

~The Fundmg Agreement sets out what the" Department expects the sponsored body - : :
. ‘to ‘achieve in return’ for- the publlc fundrng it receives, wrthln the framework of the L
~reform pr:orltles set outi in the: Department 8 Busmess Plan . i ohE

”The Senror Executrve of . the NDPB is appomted as Accountrng Offrcer by the L

: _.Accountmg Offrcer (Permanent Seoretary) of the DCMS The partrou[ar ruies that _: :
-apply to this apporntment are set out in the letter issued to each Accountmg Ofﬂcer.

~on apporntment together with the HM ‘Treasury publication, Regufarrty, Proprrety and
" Value for Money. - ‘Dear Acoounttng Officer Letters’ (DAOs) issued by the Treasury _'

‘Officer.of Accounts team in HM Treasury also provide specn‘rc advice on issues of o
A "accountabll:ty, regutarlty and proprlety and annual aooountlng exercrses ' G

- Most appomtments of Trustees to the Boards of the national museums end galterres _'

- that are exempt charrtles are the responsmlilty of the Prime Mmrster or the Secretary -

- of State and as'such, are subject to the detailed rules and procedures laid down by - =

. the Office of the Commzssmner for Public Appointments (OCPA) CAll apporntments SRS

- made by the ‘Prime Minister -or the Secretary of State are subject to audft by an
-'.-_aud:tor appornted by the Commlssmner for Pubirc Appo:ntments o

“n preparlng their annual report and accounts NDPBs that are exempt charrtres
“comply - ‘with ‘the Statement of Recommended Practice (SORP) ‘Accounting by
Charities issued by the Charity Commission and also follow the principles in-the HM
Treasury ananmal Reportrng Manuai (FReM) where these go beyond the SORP SR



Appendix D (updated 14 March 2012)

Key principles of an effective charity requlation framework

An effective framework of charity regulation should:

A be consistent with the principles in the govermment's better regulation strategy®, the
Charity Commission’s statutory objectives and other principles that the Commission
applies to charity regulation.

B cover all the assets of a charity and ensure that they are only used to further the
purposes of the charity (which must be for the public benefit):

C promote standards of governance that ensure the effective and efficient furtherance
of the charity's purposes;

D ensure that the charity complies with relevant legal and statutory requirements;

E require the charity to provide to stakeholders adequate financial information about the
use and application of its resources.

* http://mww.bis.gov.uk/policies/bre



Appendix E (updated 14 March 2012}

Designated points of contact

Area of Liaison Charity Commission DCMS

Development of policy Head of Policy Head of Museums

Development of legal framework Head of Legal Services |Director, Legal
Services

General approach to operational Head of Operations Head of Museums

liaison London

Initial contact at individual casework |Head of Operations Head of Museums

level London

Contact for supervision / Head of Investigations  |Head of Museums

investigation / statutory action. and Enforcement
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