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About Monitor  

As the sector regulator for health services in England, our job is to make the health 
sector work better for patients. As well as making sure that independent NHS 
foundation trusts are well led so that they can deliver quality care on a sustainable 
basis, we make sure: essential services are maintained if a provider gets into serious 
difficulties; the NHS payment system promotes quality and efficiency; and patients 
do not lose out through restrictions on their rights to make choices, through poor 
purchasing on their behalf, or through inappropriate anti-competitive behaviour by 
providers or commissioners. 
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1. Decision to accept undertakings  

Monitor has decided to accept undertakings from NHS Fylde and Wyre Clinical 
Commissioning Group (Fylde and Wyre CCG). The undertakings address problems 
relating to patient choice that were identified through our investigation into the 
commissioning of elective services in the Fylde Coast area. They will ensure that 
Fylde and Wyre CCG meets its obligations under regulations 39 and 42 of the 
National Health Service Commissioning Board and Clinical Commissioning Groups 
(Responsibilities and Standing Rules) Regulations 2012 (Responsibilities and 
Standing Rules Regulations).  

Fylde and Wyre CCG’s undertakings are attached to this document at Appendix 2.  

2. Background 

On 25 September 2014, we published a report of our investigation into a complaint 
brought by Spire Healthcare Limited (Spire). We found that: 

 the evidence did not support Spire’s submission that patients had been 
directed away from Spire Fylde Coast Hospital to Blackpool Teaching 
Hospitals NHS Foundation Trust 

 Fylde and Wyre CCG had complied with regulation 48 of Responsibilities and 
Standing Rules Regulations  

 Fylde and Wyre CCG had not complied with regulations 39 and 42 of the 
Responsibilities and Standing Rules Regulations. In particular, the CCG had 
not: 

i. made arrangements to ensure that patients were offered choice and 

ii. made arrangements to ensure that the availability of choice was 
publicised and promoted.  

Regulations 39 and 42 of the Responsibilities and Standing Rules Regulations 
require commissioners to take proactive steps to ensure that:  

 patients are offered a choice of provider when they require an elective referral 
(whether by their general practitioner (GP), dentist or optometrist) for a first 
outpatient appointment with a consultant or consultant-led team and  

 patients know that they are able to choose which provider they are referred to 
and can access (and know where to find) information to help them make that 
choice.  

We found that although Fylde and Wyre CCG had taken steps to increase the use of 
NHS Choose and Book (a national electronic referral service which gives patients a 
choice of place, date and time for their first outpatient appointment in a hospital or 
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clinic), it had not made arrangements to ensure that patients were offered choice and 
that the availability of choice was publicised and promoted, as required by the 
Responsibilities and Standing Rules Regulations.   

Where we identify problems in a local area, the National Health Service 
(Procurement, Patient Choice and Competition) (No.2) Regulations 2013 
(Procurement, Patient Choice and Competition Regulations)1 give us the power to 
take a range of enforcement actions. These include:  

 the power to direct commissioners to put in place measures to prevent 
breaches, to remedy breaches and/or to mitigate their effects and  

 the power to accept undertakings from commissioners.  

On 25 September 2014 we launched a consultation on proposed remedies to 
address the breaches identified in our investigation. We invited Fylde and Wyre CCG 
to propose undertakings as a remedy. 

In response to our consultation, Fylde and Wyre CCG offered undertakings which set 
out the measures it would implement to ensure that choice is offered, publicised and 
promoted in its area.  

We decided to accept the undertakings having regard to the factors set out in our 
‘Enforcement Guidance’.2 Our reasons for the decision are set out below.  

A summary of feedback we received in the consultation and our response to that 
feedback is set out in Appendix 1.   

3. Reasons for decision 

Fylde and Wyre CCG is a relevant body within the meaning of the Procurement, 
Patient Choice and Competition Regulations. Under paragraph 16 of the 
Procurement, Patient Choice and Competition Regulations, Monitor can accept an 
undertaking from a relevant body to put in place measures to remedy a failure to 
comply with a requirement imposed by regulations 39 and/or 42 of the 
Responsibilities and Standing Rules Regulations.  

In accordance with our Enforcement Guidance, when deciding what action is most 
appropriate in the circumstances of the case, we consider the following factors: 

 seriousness of the breach 

                                            
1 Our enforcement powers under the Procurement, Patient Choice and Competition Regulations also 

apply in relation to breaches of regulations 39 and 42 of the Responsibilities and Standing Rules 
Regulations.  

2www.gov.uk/government/uploads/system/uploads/attachment_data/file/283508/EnforcementGuidanc
eDec13.pdf  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/283508/EnforcementGuidanceDec13.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/283508/EnforcementGuidanceDec13.pdf


6 
 

 ensuring commissioner compliance 

 deterring similar breaches 

 mitigating the effect of a breach  

 proportionality.  

Our view is that the measures Fylde and Wyre CCG has undertaken to implement 
will meet its obligations under regulation 39 of the Responsibilities and Standing 
Rules Regulations. The proposed arrangements with GPs and the annual patient 
survey are proactive steps to ensure patients are offered choice. If the patient survey 
identifies areas for improvement, Fylde and Wyre CCG will develop an action plan to 
respond to these.  

Fylde and Wyre CCG has confirmed that all GP member practices are currently 
participating in contractual arrangements which require GPs to report the number of 
patients offered a choice at their practice, to include additional specified information 
about patient choice on their practice websites and to display promotional material 
reminding patients of their right to choice in waiting rooms. These arrangements 
apply for the current financial year. From 1 April 2015, Fylde and Wyre CCG will offer 
to make arrangements with or issue a request to each GP member practice with 
respect to offering choice, reporting on choice, displaying materials and attending 
training sessions on choice.  

In our view, the measures Fylde and Wyre CCG has undertaken to implement will 
meet its obligations under regulation 42 of the Responsibilities and Standing Rules 
Regulations. Actions such as promoting patient choice on the CCG’s website, on 
GPs’ websites and in GPs’ premises, producing promotional materials and 
conducting other promotional activities as specified in the CCG’s communications 
plan, will ensure that the availability of choice is publicised and promoted.  

Fylde and Wyre CCG will report annually to Monitor on its compliance with the 
undertakings.  

As well as ensuring compliance with the relevant regulations, we believe the 
undertakings are proportionate to the breaches identified, and the seriousness of 
those breaches. Fylde and Wyre CCG’s failure to comply with regulations 39 and 42 
of the Responsibilities and Standing Rules Regulations could have adversely 
affected all patients within the area if patients were not aware of the availability of 
choice or were not given choice by their GP. This could mean that patients were not 
able to choose the provider that would best meet their needs. The undertakings will 
ensure that patients are given choice, are aware of the availability of choice and can 
access information about providers and healthcare teams to enable them to exercise 
informed choice. 
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One of the considerations when agreeing a package of remedies is deterring similar 
breaches by other commissioners. We are satisfied that this package of remedies 
will be a useful resource for other commissioners when considering what 
arrangements to make to ensure compliance with the relevant regulations regarding 
patient choice. 

In this case it is unlikely that any proposed remedy would effectively mitigate the 
impact of the identified breaches where patients have already selected a provider 
and received treatment. However, the undertakings in our view will effectively 
prevent any adverse effect for current and future patients. 

We concluded that the attached undertakings are an appropriate and effective 
remedy in the circumstances of this case. We are satisfied that the undertakings can 
be implemented in a timely manner and are capable of being monitored and 
enforced.  

 

David Bennett 
Chief Executive 
Monitor 

20 March 2015 

 



 

8 
 

Appendix 1: Response to consultation 

Following our publication of our decision document, we sought views from interested 
parties on whether the proposals of Fylde and Wyre CCG and Blackpool CCG were 
sufficient to protect and promote patient choice in each CCG area or whether more 
or different action was needed (and if so what type of action).  

Fylde and Wyre CCG told us that, since the beginning of our investigation, it had 
taken a number of steps to ensure that patients were offered a choice of provider for 
their first outpatient appointment and that the right to choice was publicised and 
promoted. These steps included:  

 a patient choice survey 

 a new patient choice policy statement providing patients with detailed 
information about how choice operates in their local area 

 a new contract to incentivise GPs to offer patients choice (and report this to 
the CCG) and to promote choice through posters displayed in waiting rooms  

 a patient choice communication plan, which includes digital communications, 
paper newsletters and engagement with relevant stakeholders 

 plans to revise part of the CCG’s website to promote the availability of choice. 

Blackpool CCG provided us with a copy of its patient choice communication plan, 
which referred to a number of planned initiatives, including:  

 ongoing stakeholder engagement events 

 information on patient choice included in the CCG’s five-year strategic plan 

 information about patient choice included in twice-yearly Choose and Book 
workshops to which all GP practices are invited 

 the use of digital and traditional media to promote the availability of patient 
choice.  

We received seven responses to the consultation. In addition to responses from the 
parties to the investigation, we received responses from a healthcare provider, a 
trade association and two local clinicians.  

Respondents were broadly supportive of the remedies proposed. Three respondents 
thought the remedy should go further by requiring more frequent patient surveys, the 
inclusion of choice requirements in all GP contracts, and involving providers in the 
CCGs’ communication events. One respondent suggested changes to the proposed 
remedies including the publication of performance data on providers and making the 
contractual arrangements proposed by Fylde and Wyre CCG compulsory. 
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Three respondents submitted that the patient choice policy statement should be 
published on the CCGs’ websites. We agree that it is sensible for such statements 
about patients’ rights to be easily accessible for patients. Both Fylde and Wyre CCG 
and Blackpool CCG will accordingly publish this on their websites. Three 
respondents thought the remedy should go further by requiring more frequent patient 
surveys. Both Fylde and Wyre CCG and Blackpool CCG proposed to conduct an 
annual survey that examines whether patients are being offered choice, to review the 
survey responses and develop an action plan to respond to any areas for 
improvement identified. The CCGs have proposed to report to Monitor annually on 
the survey and any action plan. We are satisfied that an annual survey is sufficient 
for the CCG to understand the impact in the local area.  

Three respondents thought choice requirements should be included in all GP 
contracts. NHS England is responsible for the GP contract. Our investigation 
concerned the obligations on CCGs in relation to patient choice and the remedies 
are designed to reflect the role of the CCGs.  

One respondent said the remedies should not include payments to GPs for offering 
choice. The undertakings do not include a requirement to pay GPs for offering 
choice.  

Three respondents thought providers should be involved in the CCGs’ 
communication events. Blackpool CCG undertakes to host Choose and Book 
workshops, host training with providers and to use contract review meetings with 
providers to review Choose and Book and choice at 18 weeks issues. Fylde and 
Wyre CCG has already completed a range of activities following its communication 
plan, including events with members of the public which we understand providers 
were welcome to attend. One respondent suggested the CCGs should publish 
performance data on providers. We are satisfied that the CCGs’ plans for publication 
and promotion of patient choice are sufficient to meet the CCGs’ obligations. 

One respondent submitted that Monitor should report on the implementation of 
remedies within six months of publishing the remedies response, and annually 
evaluate and report on the effectiveness of the remedies for five years. The CCGs 
will report to Monitor annually on compliance with the undertakings. We are satisfied 
this information will assist Monitor in determining what action, if any, is appropriate. 
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Monitor, Wellington House,  
133-155 Waterloo Road, 
London, SE1 8UG  
 
Telephone: 020 3747 0000  
Email: enquiries@monitor.gov.uk  
Website: www.gov.uk/monitor  

© Monitor (March 2015)   Publication code: IRREP 03/15 

This publication can be made available in a number of other formats on request.  
Application for reproduction of any material in this publication should be made in  
writing to enquiries@monitor.gov.uk or to the address above. 
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