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At the beginning of the
year, we welcomed new
colleagues from the
National Clinical
Assessment Service
(NCAS) and the smooth
transition is a tribute to
the professionalism of
everyone involved.

lan Dilks , Chair
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Chair's welcome

This is my first report as Chair of the
NHS Litigation Authority (NHS LA)
following my appointment on 1 April
2014.

The past year has been one of
continuing significant change for the
NHS LA, taking on new activities and
promoting innovation in accordance
with our strategic aims to enhance the
service we provide to our members —
NHS Trusts, Clinical Commissioning
Groups (CCGs) and independent
healthcare providers to the NHS.

At the beginning of the year, we welcomed new colleagues
from the National Clinical Assessment Service (NCAS) and
the smooth transition is a tribute to the professionalism of
everyone involved. This report highlights the considerable
progress that has already been made in looking at how we
are working together to further improve patient safety and

increase organisational effectiveness.

One key development was the introduction a new extranet
service which was rolled out to our members during the year.
This provides them with real time access to their claims data
together with safety and learning materials, helping them to
use the information to reduce patient harm and thereby
reduce their claims. This innovative tool, which has received
considerable positive feedback, should contribute significantly
to improving patient safety. We were delighted that the
extranet was selected as a finalist for the British Legal Award
for innovation.

We were also nominated for the Government Opportunities
(GO) Excellence in Public Procurement Award for our legal
tender exercise. This project not only reduced our own legal
defence costs but also has enabled other Arm’s Length Bodies
of the Department of Health to benefit significantly from

access to quality legal services at competitive fee rates.
Membership of the Board changed significantly last year. My

predecessor as Chair, Professor Dame Joan Higgins, stepped
down at the end of 2013 after six years of service. I would
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like to pay tribute to her many years
of dedication and commitment to
the NHS and, latterly, to the NHS
LA. Her steady and determined
leadership has helped transform the

organisation into what it is today.

I would also like to thank Nina
Wrightson, our deputy Chair, for
ably acting as the interim Chair
prior to my appointment. Keith
Ford retired from the Board and as
Chair of the Audit and Risk
Committee at the end of his term
of office. I take this opportunity to
thank Keith for his contributions to the Board and skilful
chairing of the Audit and Risk Committee. We were delighted
to welcome Andrew Hauser as his successor and Ros Levenson,
another new Non-Executive, to further strengthen Board
membership.

In 2011 the Department of Health asked the well known
insurance broker Marsh to review the NHS LA and to make
recommendations for improvement where warranted. I am
delighted to see the positive approach taken by management
to address all the points raised; our response to the Marsh

report is available on our website: nhsla.com

The NHS LA was established in 1995 to ‘robustly’ defend
actions against the NHS, but where negligence was proven,
to settle actions ‘efficiently’. These objectives have not changed
but the environment in which we operate has, including a
constantly increasing workload. In consultation with our
staff, we have set a new and challenging vision for the
organisation underpinned by core values that define the way
we do our business. I fully expect that the calibre and
commitment of our staff, and our skilled leadership mean
that we will deliver on this vision and continue to enhance

the service to our members.

Ian Dilks
Chair

suoneisado
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The year In

Figure 2: Clinical negligence expenditure

Figure 1: Expenditure on clinical claims ol 2. C :
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Financial year

The figures exclude £106.2m of expenditure incurred on claims which transferred to the
Department of Health on 1 April 2013 as a result of the restructure of the NHS.

Figure 5: Expenditure on non-clinical claims = Figure 6: Non-clinical expenditure 2013/14
. including interim payments
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Financial year

The figures exclude £7.5m of expenditure incurred on non-clinical claims which
transferred to the Department of Health on 1 April 2013 as a result of the

restructure of the NHS.
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Figure 3: Clinical negligence expenditure
including interim payments in 2012/13
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(6%) ® Claimant
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to claimants
® Defence legal
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Total £1,258,880,000
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(72%)

Figure 7: Non-clinical expenditure 2012/13
including interim payments
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(13%)
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Key

Clinical Negligence Scheme for Trusts (CNST) —A
voluntary membership scheme to which all NHS Trusts and
Foundation Trusts in England currently belong. It covers all
clinical claims where the incident took place on or after 1 April
1995. The costs of meeting these claims are met through
members’ contributions on a pay-as-you-go basis.
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Liabilities to Third Parties Scheme (LTPS) and Property
Expenses Scheme (PES) — Known collectively as the Risk
Pooling Schemes for Trusts (RPST), they are two voluntary
membership schemes covering non-clinical claims where the
incident occurred on or after 1 April 1999. Like CNST, costs are
met through members' contributions on a pay-as-you go basis.

Figure 4: Damages and costs saved in clinical
negligence claims resolved in 2013/14

£67,934,017 £16,922,080
(5% (1 %)

@ Successfully
defended at
trial

@ Resolved
without
damages
payable

® Legal costs
challenged

and saved
Total £1,438,894,721

£1,354,038,624
(94%)

Excludes reductions in settlement values negotiated by the NHS LA and claims for
costs under £50,000 negotiated in-house or by panel solicitors

Figure 8: Damages and costs saved in
non-clinical claims resolved in 2013/14

£649,000

(1%) @ Successfully
defended at

£6,787,627 trial e
o @ Resolver

(%) without
damages
payable

® Legal costs
challenged and
saved

Total £71,878,621

£64,441,994
(90%)

Excludes reductions in settlement values negotiated by the NHS LA and claims for costs
under £50,000 negotiated in-house or by panel solicitors

Existing Liabilities Scheme (ELS) — ELS is centrally funded by
the Department of Health and covers dlinical claims against NHS
organisations where the incident took place before 1 April 1995.

Ex-RHA Scheme (Ex-RHAS) — Ex-RHAS is a relatively small
scheme covering clinical claims made against the former
Regional Health Authorities, which were abolished in 1996.
Like the ELS, it is centrally funded by the Department of Health.
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PHOTGRAPHY: NICK DAWE

This year was tremendously busy, with a key focus on communication

and engagement with our members

We set ourselves three strategic objectives for the

year. The aim of these was to offer the best possible

services to the NHS and to focus on preventing
patient harm by:

* ensuring we continue to become more efficient
and effective whilst valuing and investing in our
staff to support continuous improvement.

* developing a safety and learning service and
supporting the NHS to learn from things that go
wrong in order to improve patient and staff safety.

* integrating and developing our National Clinical
Assessment Service (NCAS).

We have had an extremely successful year delivering
against our objectives. We launched an extranet that
allows our members to track their claims in real time
and provides online information and resources that
will support them to reduce their negligence claims,
thereby improving patient and staff safety. As a result
of this work, we were proud to be finalists at the
British Legal Awards for Innovation.

We met the challenge of a large rise in claims
following changes to ‘no win no fee’ funding
arrangements. Our claims teams, supported by our
corporate support teams, dealt with more claims
than ever before whilst also improving their
performance. This is a testament to the teams’ hard
work and a reflection of their professionalism and
expertise.

We changed the way we price our indemnity cover
so that organisations with fewer and less costly claims
pay less. This creates an incentive for members to
improve patient safety and reduce claims. The change
was welcomed by our members, and we are starting
to work more closely with organisations with higher
levels of claims in order to support them to reduce
harm and claims.

We kept 100% of our NHS members and significantly
grew our membership, with more than 50 new
independent sector members providing NHS care
joining our Clinical Negligence Scheme for Trusts

(CNST).

In March 2014, we carried out our last risk
management assessment. In place of the old system
that focused on rigid standards and assessments, we
are continuing to develop a robust Safety and
Learning Service that actively supports our members
to reduce harm and improve patient safety. In order
to avoid swings in price for our members as we move
away from the old system, we will continue to award
discounts connected to our risk management
assessments in 2014/15.

We have launched other member services throughout
the year, including a new inquest service that supports
our members in dealing with inquests that may result
in a claim. During the year we supported members

06 We kept 100% of our NHS members and

significantlag grew our membership, with more

than 50 new independent sector members

oviding NHS care joining our Clinical

pr g ] ?
Negligence Scheme for Trusts |

CNST
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We are supporting the NHS to
be open, transparent and
candid with patients, their
families and carers. We
launched guldance for the
NHS on saying sorry and how
to give an explanation when
things go wrong.

We received positive feedback

that the guidance is supporting
frontline NHS staff to say sorry
when things go wr

Catherine Dixon, Chief Executive Officer




through over 500 inquests. We also took on handling
industrial disease claims from the Department of Health
(DH) and will deal with any criminal liabilities that may
arise following the demise of Strategic Health Authorities,
Primary Care Trusts and NHS Direct.

We created Safety and Learning Advisory Groups to
analyse the things that go wrong in two priority areas:
maternity and surgery. We will share this vital learning
with the NHS. We continue to inform the NHS about
factors contributing to maternity claims and, in particular,
the key issue of failing to monitor and respond to changes
in the heart rate of unborn babies.

We put in place a new Legal Panel for all DH agencies.
The panel enables them to take advantage of high quality,
value-for-money legal services, including discounts for
volume and early payment and value added benefits such
as secondees, use of legal offices and library services. We
were finalists for our collaborative work on establishing
the Legal Panel in the GO National Procurement Awards.

The National Clinical Assessment Service (NCAS) joined
the NHS LA on 1 April 2013. We immediately began
the integration of NCAS as one of our operating divisions
and a review of how to develop the important service
offered by NCAS to meet the changing needs of the
NHS. Following the review, we are taking steps to develop
NCAS’s services to support the NHS where there are
concerns about the performance of doctors, dentists,
pharmacists and other healthcare professionals.

We will also develop income generation services to
support NCAS’s core services, including team and record
reviews, and supporting the NHS to reduce claims by
improving team performance. NCAS’s core services will

NHS LA - Supporting the NHS

remain free at the point of delivery. During this period
of change for NCAS we successfully dealt with more
referrals and completed more assessments than ever
before, which is testament to the NCAS team’s expertise
and dedication to supporting the NHS to improve the
performance of practitioners.

We are supporting the NHS to be open, transparent and
candid with patients, their families and carers. We
launched guidance for the NHS on saying sorry and
how to give an explanation when things go wrong. We
received positive feedback that the guidance is supporting
frontline NHS staff to say sorry when things go wrong.

We take our commitment to the community seriously,
raising over £8,800 for our charity of the year, Scope,
through fundraising events.

We created our vision in 2013/14 — ‘to achieve timely
fair resolution, enhance learning and improve safety’ —
supported by our values of being Professional, Expert,
Ethical and Respectful, in line with our commitment
to the NHS Constitution. We look forward to continuing
to support the NHS to resolve disputes and concerns in
2014/15.

Catherine Dixon
Chief Executive Officer

www.nhsla.com @ )
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The year ahead

We provide a range of services to the NHS to benefit patients, professionals and service providers. Our
plans over the year ahead aim to make sure we continue to provide these services to the highest standards

and to provide excellent value for money.

We will:

* Maintain our record of efficiency and control costs so NHS
resources go to front line services whilst also investing in
and supporting our staff as the foundation of all our
achievements.

* Build on 20 years' experience of handling negligence

Safety and learning

We will continue to develop an effective Safety and
Learning Service that supports the NHS to improve
patient and staff safety and reduce claims.

We will:

* Develop our Safety and Learning Service to meet the
needs of our members and the NHS. It will bring
together the learning from claims as well as the cases
dealt with by the National Clinical Assessment Service
(NCAS).

* Explore the local areas of good practice that could
significantly reduce harm, improve safety and thereby
reduce claims.

* Develop a local events programme of workshops and

focus groups and an online webinar programme.

* Continue to develop an NHS LA learning system to
undertake root cause analysis of claims and cases
reported to the NHS LA. We will produce thematic
reviews and case studies from this analysis that will help
the NHS learn from our experience of claims and cases.

* Test specialist support for organisational Board leaders
and produce further guidance and other supporting
documentation on key topics for the NHS. This
includes more materials for the Safety and Learning
Library including those related to mental health,
learning disabilities, community, ambulance settings as
well as non-clinical claims and cases.

claims to support the NHS to reduce harm and improve
patient safety by reducing claims.

* Develop and improve our work to maintain the
professional standards of doctors, dentists, pharmacists
and other healthcare professionals.

National Clinical
Assessment Service
(NCAS)

We will:

¢ Continue to integrate NCAS and the NHS
LA, including data systems and existing
technology, to improve efficiency and
effectiveness. NCAS Core services will
remain free to referring organisations and
we will make sure that we are providing a
service that is flexible, tailored and
innovative, meeting the needs of the
changing NHS.
Identify and develop new services that will
allow us to income generate to support
NCAS’s core services and move towards a
self-funding model.
Raise NCAS’s profile as a valued service
improving professional standards and

patient safety. We will build on the synergies
with the work of the wider NHS LA to

enhance learning, and develop a strategy for

research and publications.
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in 2014/15

Managing claims

We will continue to meet the challenge of rising claim numbers, resolving claims promptly and fairly, and doing everything we

can to keep costs down.

We will:

* Ensure we are in a position to handle a rising number of
claims, building in greater flexibility to respond to changes in
workloads whilst equipping staff with the right skills and
experience to handle the work.

* Develop our own expertise in costs and negotiation so that
staff can challenge disproportionate claimant costs effectively
and, where appropriate, the proposed level of damages if this
appears too high.

* Work with the Ministry of Justice, the Department of
Health and other key partners to find solutions to ensure
legal costs are appropriate, fair and proportionate to the level
of damages payable.

* Develop a more one-to-one, customer-focused relationship
with our members, including obtaining regular feedback so
we understand their issues, get direct feedback on our service

Family Health Services
Appeal Unit (FHSAU)

We will:
Complete our governance exercise for the
Family Health Services Appeals Unit (FHSAU)
panel members by recruiting FHSAU Panel
Member Chairs.
Streamline the process for deciding appeals,

and act on what they say.

* Respond to market changes, ensuring that our non-clinical
cover for our employers’ liability and public liability
indemnity schemes remains fit for purpose by covering areas
of risk that may arise in a changed NHS.

* Meet new challenges in the changing legal market, such as
the expansion of the clinical negligence market to new firms,
and continue to develop our response to changes such as the
introduction to the new Ministry of Justice Portal, and the
faster timescales that these bring to our work on handling
non-clinical claims.

* Improve the management of our key suppliers, particular
experts and counsel to ensure that the NHS and its users
receive a high quality service at the best value.

Corporate Support Services
We will:

* Develop and improve our informatics and data analytics
capability to support external and internal learning and
performance.

¢ Continue to develop and value our people with a programme
of learning and development to support our work to achieve

the Investors in People accreditation.

suonesado

including distance selling applications, to make ¢ Improve our ability to obtain customer feedback to enable us

decisions dlearer to partics following the to continue to develop and improve our services to meet the

introduction of the new NHS (Pharmaceutical needs of our customers.
Services) Regulations 2012 (the Pharmacy
Regulations, amended 2013 and 2014).

Review how we obtain advice from consultant

¢ Continue to develop our information governance policies and
procedures as we work towards ISO 27001 accreditation.

* Build on the work of the last two years to continue to improve
and develop our communication and engagement with the

surveyors in order to assist in deciding GP
NHS and other key partners (including patient representation

premises costs disputes to ensure we obtain

value for money. groups) to ensure we are meeting their needs and that they

understand our work.
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Claims management

In the past year we received an unprecedented number of new dlinical neghgence
claims, which has been challenging for the NHS, our teams and our Legal Panel

Over the past year, we have: * Continued to resolve justified claims promptly and
* Dealt effectively with an unprecedented increase in efficiently, for example, claimants receiving damages
claims while adding more than 50 new members to of less than £25,000 for clinical negligence received
our indemnity scheme, the Clinical Negligence Scheme compensation in less than a year.
for Trusts (CNST), and creating new services, including
a new extranet and inquest support service. Growth in new claims
* Successfully managed claims expenditure within our ~ We received an unprecedented number of new clinical
financial targets during a period of rapid growth. negligence claims (11,945) (See Figure 9). For the first time

* Saved over £1.4 billion for the NHS by robustly  we received more than 1,000 claims per month in six months
defending unjustified clinical negligence claims so that  of the year (See Figure 10).
44% of the clinical claims that we dealt with in the
past year were resolved with no payment of damages ~ This significant increase in the number of claims coincided
and 79% of the relatively small proportion of cases that ~ with the Legal Aid, Sentencing and Punishment of
were decided in court were successfully defended at  Offenders Act (LASPO) coming into effect on 1 April
trial. 2013. This legislation reformed the funding arrangements
* Saved more than £74 million for the NHS by  for civil litigation, including changes to ‘no-win, no-fee’
appropriately challenging claimants’ legal costs, leading ~ arrangements, stopping claimant lawyers charging up to

to an average 28.8% reduction in bills. 100% success fees on their costs and banning referral fees.
Figure 9: New claims reported (all members) Figure 10: New claims reported 2012/13
i t02013/14
Clinical Non-clinical :

—Clinical 12/13 —Clinical 13/14 ——Non-clinical 12/13 —Non-clinical 13/14
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£ 10,000 - E 2500 2,654
T;: 5 2,438 2,575 2,462
g 8000 § 2,000 -
s 6,000 s
g 6000 5 1,500
£ sora 4306 4618 4pn 4802 2 1,260 1,182 1171 1,189
2 4,000 | 2 1,000 110/ 1,179 1,172 1,154
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0 T T T T ) : : 0
2009110 2010/11 201112 2012113 2013/14 P Ql @ ® o
Financial year Financial quarter

New clinical claims exceeded 1,000 per month in six

New clinical claims rose by 17.9% from 2012/13 to

2013/14

months of the year
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06 The vast majority
of claims reported
to us throughout
the year have been
conducted under
the pre-LASPO
arrangements. 99

Figure 11: Claims closed in 2013/14
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Financial year

1,152 more claims were resolved in 2013/14 than in

2012/13

NHS LA - Supporting the NHS

Prior to LASPO, we saw significant marketing campaigns
by claimant solicitors to ensure claimants signed up to
pre-LASPO no-win, no-fee agreements, which still enable
claimant solicitors to charge a success fee on their costs.
As a result, the vast majority of claims reported to us
throughout the year have been conducted under the
pre-LASPO arrangements.

The increase in claims received has been challenging for
the NHS, our teams and our Legal Panel. It is as a result
of their hard work, professional approach and expertise
that we have continued to resolve claims quickly and
appropriately. On average we resolve CNST claims in
1.26 years and CNST claims valued at £25,000 or less
are resolved on average less than one year after we receive
them. A total of 15,384 claims were closed in total in
2013/14, more than ever before (Figure 11).

awod3
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Legal market

Changes to the legal market, in particular changes to
claimant’s legal funding arrangements, had a significant
impact on our work. For example, reduced fixed costs
in motor personal injury claims, have attracted a number
of new entrants to the clinical negligence arena as one
of the last remaining areas where claimant solicitors can
charge an houtly rate, resulting in us having to deal with
more than ever new claimant solicitors. We have also
seen an increase in poorly investigated claims and claims
where the care clearly was not negligent being brought
by lawyers who do not specialise in clinical negligence
work.

In addition, some claimant solicitor firms are undertaking
significant investigations of some claims in the pre-
litigation period and pre-notification to the NHS. This
means that they are not subject to costs budgeting
requirements by the courts, which only apply after the
pre-litigation period. This has resulted in the ‘front

loading’ of costs in some cases prior to notification to
the NHS LA. Significant costs are often incurred even
before the claim reaches us, which can result in a
disproportionate costs claim by the claimant’s lawyers
compared to the damages payable to the claimant and
mean that more monies can be paid to lawyers than
patients who have been harmed by negligent care (see
case study and Figure 13 below).

Claimant solicitors can incur significant costs
before notifying the NHS of the claim

A Letter of Claim was served by solicitors in September
2013 together with an offer to settle their client’s case
for £11,800 damages. After investigation the NHS LA
accepted the offer less than four months later and was
presented with a bill of costs which included a claim for
£175,000 of costs incurred before the Letter of Claim
was served. The NHS LA is contesting these costs.

Figure 12: Claimant legal costs on claims
resolved in 2013/14

Cost

£259,524,426

£184,514,957

£74,747,620

Costs claimed Costs settled Costs saved

More than £74 million in clinical legal costs saved

by challenges to excessive bills

Excludes claims for costs under £50,000 negotiated in-house or by panel solicitors

@ www.nhsla.com
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We have also seen some claimant solicitors attempting
to claim excessive and disproportionate costs, in some
cases charging £400 per hour with 100% uplift (so £800
per hour) for unqualified lawyers. One firm tried to
charge £1,440 per hour. This is well in excess of the
guideline hourly rates recommended by the Civil Justice
Council (CJC), which suggest £409 per hour for an
experienced City of London solicitor and considerably
higher than we would pay our defence solicitors. There
is no evidence that the claimant solicitors’ firms that
attempt to charge higher fees are doing a better job for
their clients than those that charge lower amounts

Massive reduction in claimant solicitors’ bill

On settlement of a claim, we received a bill from the
claimants solicitors totalling £83,131 on a claims for
damages worth £1,000. We regarded this as excessive
and contested the bill at court. The judge awarded the
solicitors £4,903, just 5.89% of what had been claimed.
The saving to the NHS was therefore more than £78,000.

Where appropriate, we have taken a robust approach to
claimant solicitors’ costs, reducing them by an average
0f 28.8% (including a 78% reduction for one firm alone).
As a result we have saved the NHS over £74 million (See
Figure 12). We have taken more claims for costs to
assessment by the court with an average saving of 32%

on those cases.

We have little control over claimant solicitors’ costs
incurred before we are notified of a claim. Claimant
solicitor costs are in stark contrast to defence legal costs.
We have kept defence costs low as a result of a tender
exercise that enabled us to agree reasonable rates with
our panels of specialist defence lawyers. This includes
fixed fees. We also manage claims in-house whenever
possible in order to reduce costs for the NHS.

We believe that the right thing to do for patients is to
ensure that NHS money is spent on patient care rather
than claimant solicitors’ costs bills, which are
disproportionate to the amount of compensation claimed.

Figure 13: Clinical claims legal costs as a percentage of damages
paid by damages tranche for claims closed in 2013/14
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Figure 14: Administration cost per claim,
i excluding legal costs
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Increased efficiency

Despite the pressure to handle increasing numbers of
claims, we improved our efficiency. We provided
exceptional value for our members: the average
administration costs per claim in 2013/14 coming down
from £498 (2012/13) to £406 (See Figure 14).
Administration costs now stand at 0.89% of claims
expenditure overall (See Figure 15).

We have improved the way we collate data on our claims
in order to monitor and identify trends, as well as
improving the quality of analysis for learning purposes.
The development of an extranet, which provides real
time data on claims, has meant that we can share data
on claims as they progress with our members, claims
teams and Legal Panels.

Handling claims promptly and fairly

We aim to resolve claims without litigation (i.e. without
court proceedings being issued) wherever possible. In
2013/14, 71% of claims were resolved without court
proceedings being issued.

06/07 07/08 08/09 09/10 1011 1112 1213 1314

Financial year

Administration costs per claim have fallen as the NHS

LA has become more efficient

spend

Claim resolved promptly without court
proceedings

A patient was treated in hospital due to an underlying
medical condition. Unfortunately, he suffered
complications. Subsequent treatment fell short of the
required standard of care and sadly he died shortly
afterwards.

A Letter of Claim was received from solicitors acting
for the patient’s widow. We fully investigated the
claim, obtained expert advice and sent a Letter of
Response with an admission of liability within four
months. Following receipt of details of the loss from
the claimant’s solicitor the claim was settled two weeks
later by telephone negotiations and for a damages
payment of £50,000.

Sometimes, it is necessary for us to defend cases to trial.
The following cases are examples. Of those taken to trial
in 2013/14, 79% of clinical cases and 72% of non-clinical
cases were successfully defended, saving the NHS £17.5
million. The involvement of the NHS member staff and
clinical staff in defending claims is critical at every stage,
and particularly at trial, in order to reach the right
outcome.

¢ Figure 15: Administration spend, excluding legal :
- costs, as a percentage of total claims expenditure
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Midwife praised by judge

The claimant suffered complications at birth resulting
in significant disability. It was claimed that the midwife
who performed the delivery wrongly applied fundal
pressure and used excessive force. The value of the
claim was £450,000. Based on our assessment of the
evidence, we successfully defended the case to trial
and will recover costs for the NHS. The judge
dismissed the allegations of negligence based on the
evidence of the midwife. He found her to be:

“... highly impressive, plainly honest and doing her
best to give a clear account of her practice ... She
struck me as utterly professional and meticulous in
all her work. I accept her evidence unreservedly.”

Mediation

We support alternative methods of resolving disputes wherever
possible and will offer mediation where appropriate. Following
work in 2013/14, we will launch a mediation pilotin 2014/15
to test how effective this is as a way of resolving claims,
beginning with fatal claims or those involving elderly care
where it is claimed the care fell below standard.

Employers’ and public liability

In August 2013 the Ministry of Justice extended its Portal
for motor personal injury to employers’ liability and public
liability (EL and PL). The Portal is now the compulsory route
for EL and PL claims valued at up to £25,000 for damages.

We worked closely with our members to ensure that the new
timescales set for the introduction of the Portal could be met
to achieve the reductions in costs and efficiencies offered by
the Portal. We continue to reject the non-clinical claims we

see as without merit.
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In many cases, we seek expert advice early on in order

to provide an independent and objective opinion on

Trust not at fault for fall by employee

The claimant fell down some stairs and sued the NHS

whether there has been negligence and, if so, whether

that negligence caused the injury and loss claimed. A
full response is given to injured claimants, in the vast trust employing her, claiming that she had snagged
majority of cases within four months of receiving their her heel on some loose metal nosing. She alleged that

claim, and admissions of legal liability and apologies and she was suffering from chronic pain syndrome as a

explanations are made promptly.

Judge reiterates ‘Bolam Test'

The claimant claimed that the failure to surgically
remove her gallbladder in 2002 led to continued
symptoms over many years and that she was at
increased risk of complications. We disputed the
claimant’s evidence and took the case to trial, supported
by expert evidence that the treatment she received
was in accordance with reasonable practice.

The judge agreed and found that the advice given by
the patient’s surgeon did not fall below the standard
of ‘ordinary competent consultant surgical practice’
In addition he found that the claimant’s expert was
assessing the case according to best possible practice,
rather than the correct (Bolam) test, which states that:
‘If a doctor reaches the standard of a responsible body
of medical opinion, he is not negligent.’

W are recovering costs for the NHS.

NHS LA - Supporting the NHS

result of this accident.

The court rejected the allegation that the stairs were
defective and dangerous. In addition it preferred the
evidence of the orthopaedic expert we instructed that
the claimant’s symptoms had largely settled within
six weeks of the accident and found that any pain she
had experienced since was unrelated. The claimant
was ordered to pay the trust’s costs.

Inquest service

On 1 April 2013, we extended the cover we provide under
CNST to include the cost of representation at inquests where
there is likely to be a claim for negligent care. This means
that we can support our members much earlier in fatal cases
and that claims for negligence can be resolved more quickly,
including the giving of an apology, explanation and, where
appropriate, admission of liability prior to the inquest taking

place.
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Support was provided for more than 500 inquests in
2013/14.

Inquest funding leads to early resolution

An elderly patient died following a series of falls.
The trust’s internal investigations showed that
the death was avoidable as there had been failures
to comply with falls prevention policies. The trust
applied for inquest funding and having considered
the relevant information, we authorised an early
admission, apology and settlement offer. The
settlement offer was accepted by the family before
the inquest hearing. This meant that the family
received an early apology, explanation and
compensation, which we hope helped them
through a very difficult period, and that the trust
could focus on steps to ensure that a similar
accident did not occur again.

Maternity claims

Having a baby in the NHS is very safe, however, things
can occasionally go wrong. This can be devastating for
the mother, baby and their family as the harm caused

can be severe. It is vital that we learn and share lessons

from these claims so that professionals can improve
their clinical practice in the future to prevent harm.

Maternity claims represent the highest value and third
highest number of clinical negligence claims reported
to us (See Figure 16 and Figure 17). The value of
maternity claims can be very high (sometimes more
than £6 million) as the amount paid is for ongoing
care, accommodation and specialist equipment needs.
The NHS funds these settlements by way of a lump
sum, followed by annual payments for life. This ensures
that the child has financial security and that
compensation that would otherwise be paid upfront

is available for patient care.

Maternity claims can take a long time to fully resolve
as a child’s needs often cannot be assessed until he or
she is 5-6 years old. However, pending a final
settlement, we will often make an interim payment
of damages to ensure that the child’s immediate needs
are met.

On average, maternity claims are made against the
NHS just over two years after an incident has occurred.
Within a year of hearing of a claim, on average, where
appropriate, we will make an admission of liability.

Figure 16: Number of clinical negligence claims
received in 2013/14 by specialty

@ www.nhsla.com
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On average, just over eight months later, we will make
a payment of damages (See Figure 18).

We undertook an analysis of 10 years of maternity claims
reported from April 2000 to March 2010 and we are
making it a priority to support the NHS in reducing
harm in this area.

New members

In 2013, we welcomed a number of new members to
CNST, including independent sector providers of NHS
care. Our teams have continued to develop close working
relationships with new members in order to understand
the services they provide and what all parties need to do
in order to manage claims in the best possible way.

Industrial disease claims

The Department of Health also asked us to take on
several hundred industrial disease claims and other
historic liabilities. We have called upon existing expertise
in our in-house teams and Legal Panel to bring effective
management to this complex work.

Figure 17: Value of clinical negligence claims
received in 2013/14 by specialty
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Figure 18: Life of a CNST maternity claim
where an admission has been made
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The NHS LA

will support our
members as far as

the Court of Appeal
or Supreme Court

in defending
unmeritorious claims
including lower value
claims where this

IS app’ opriate.



Legal developments
and important cases

for the NHS
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Over the past year legal reforms and important cases have had a major effect

on all types of civil litigation, inc

uding the work of the NHS LA

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

* The Jackson reforms which culminated in the Legal
Aid Sentencing and Punishment of Offenders Act
2012 (LASPO), are of major importance to the NHS
and their full impact is still being assessed. In the
shorter term the introduction of LASPO has increased
the number of claims received by the NHS under
pre-LASPO funding arrangements.

* The courts are now taking a much tougher line on
non-compliance with deadlines following the
introduction of LASPO and the case of Mitchell v
News Group Newspapers Limited.

* NHS LA will support our members as far as the Court
of Appeal or Supreme Court in defending unmeritorious
claims including lower value claims where appropriate.

¢ Involving our members and leading experts is often
the key to a successful defence.

Civil Justice Reforms

Numerous changes to procedural rules and the

recoverability of costs were introduced with effect from

1 April 2013 following a review of the legal system by

Sir Rupert Jackson, a Court of Appeal judge. These

included:

¢ Claimant solicitors can no longer recover success fees
from the party found to be negligent in cases where
a Conditional Fee Agreement (CFA, otherwise known
as ‘no win-no fee’) was entered into between a claimant
and their solicitors on or after 1 April 2013. These
had been claimed at up to 100% of solicitors’ basic

NHS LA - Supporting the NHS

fees under the previous rules resulting in the NHS
receiving significant bills for claimant solicitors costs.
Claimant lawyers can for CFAs entered into on or
after 1 April 2013 charge their client a success fee as
a percentage of the claimant’s damages — up to 25%.
¢ The payment of referral fees by law firms to claims
management companies or other solicitors was banned.

* Costs budgeting by the courts was introduced in higher
value litigated cases for costs incurred after the pre-
litigation stage.

* Successful defendants will generally no longer be able
to recover their costs from the unsuccessful claimant
if a case proceeds to trial (this is known as qualified
one-way costs shifting).

* Claimants in personal injury cases will be allowed to
enter into Damages-Based Agreements (also known
as contingency fee arrangements) with their solicitors
under which the solicitors receive a share of any
damages recovered.

¢ Sanctions will be increased if a defendant fails to beat
a claimant’s offer to settle (known as a Part 36 offer).

* The right of claimants to recover After the Event (ATE)
insurance premiums from defendants will be abolished,
other than for the cost of expert reports in certain
clinical negligence cases.
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These reforms have had a major effect on all types of
civil litigation. Removing the ability of claimants’
solicitors to recover success fees from the defendant is
probably the most significant and welcome from the
NHS perspective. However, its effects will take a long
time to filter through the system. Sir Rupert designed
the changes as a package, and both the Civil Justice
Council and the Ministry of Justice will periodically

review them to assess their overall impact.

Mitchell v News Group Newspapers

Limited

Lessons

1. Do not treat procedural deadlines as optional.

2. If an extension is required, apply for permission before
the deadline expires.

3. Overwork is not a valid excuse for failing to meet a
court deadline.

Perhaps surprisingly, the court decision that has had
most impact on the NHS in 2013/14 was not related
to healthcare at all. It arose when Andrew Mitchell MP
sued a newspaper for defamation as a consequence of
its report on an alleged incident in Downing Street. His
solicitors failed to serve their costs budget in time, (at
least seven days prior to the relevant hearing). Despite
an emailed reminder from the judge, this didn’t happen
until the afternoon before the hearing.

On 27 November 2013, the Court of Appeal held that
the £590,000 budget should be struck out because the
solicitors had failed to comply with procedural rules
and that they could only recover court fees by way of

@ www.nhsla.com

budgeted costs if they won the case. The Master of the
Rolls, who is the senior civil judge in the Court of
Appeal, said that the courts would now take a tougher
line on compliance with deadlines and that excuses such
as overwork or waiting for counsel to supply papers
would not be accepted in future.

This ruling has galvanised the management of litigation.
Parties are concerned that claims or defences may be
struck out if they fail to serve documents in time. Our
message to members, therefore, is that it is absolutely
essential to supply documents to us, or our appointed
solicitors, in good time otherwise we run the risk of
claims being lost by default. We cannot over-emphasise
the significance of this decision: it is undoubtedly the
most important judgment on a procedural point since
the introduction of Lord Woolf’s reforms in 1999.

Meiklejohn v St George’s Healthcare

NHS Trust and Another

Lessons

1. US experts are not necessarily best placed to comment
on UK practice.

2. Lengthy litigation puts a big strain on the clinicians
involved as well as the claimant.

3. NHS LA will support our members, in the higher

courts if necessary, to defend claims without merit.

This was our own most notable case in the Court of
Appeal, with judgment delivered on 13 February 2014.
In brief, it was alleged that the diagnosis and treatment
of the patient’s aplastic anaemia were negligent. The

NHS LA - Supporting the NHS



trial judge found in favour of the NHS trusts. But the
claimant appealed, relying upon the views of a US expert.
We maintained a robust defence. The clinician who
faced the allegations of negligence was one of the UK’s
leading experts in this highly technical field and was
supported by an independent UK specialist.

The Court of Appeal entirely rejected the claimant’s
arguments, including an allegation that the trust’s
employee had lied in her evidence and that the defence
expert was a disgrace to his profession. The court fully
endorsed the trial judge’s conclusion that these allegations
were totally unfounded.

We were particularly pleased to have been able to support
the trust and their clinician through to a result that
entirely vindicated their position. The events in question
took place in 2003, with proceedings issued in 2007,
and therefore this litigation had been a huge burden for
those involved for many years.

Woodland v Essex County Council

Lessons

1. The NHS is likely to receive more claims involving
allegations of non-delegable duty of care.

2. The Supreme Court formulated clear guidelines for
this type of case.

3. Commissioning cases do not fall within the Supreme
Court’s criteria.

On 23 October 2013 the Supreme Court laid down
circumstances in which a public body may be held to

NHS LA - Supporting the NHS

owe a non-delegable duty of care towards a claimant,
even though the immediate cause of the accident or
injury was the action of another party to whom the

relevant work was contracted.

This is a significant case because the NHS is increasingly
using private sector providers to deliver NHS care.
However, our view is that its impact is probably less than
might first appear. For example, there is no change to
the position regarding commissioners, who will not be
held liable for the negligence of their contractors unless
they are themselves negligent in selecting an inappropriate
contractor. Furthermore, where there is no delegation
of a function imposed by statute, the hospital is not
assumed to be liable. An example would be if a hospital
delegates to an independent laboratory the analysis of
a specimen from a foreign patient the hospital is not
treating. In any event, since April 2013, private providers
of NHS healthcare have been entitled to join our clinical
negligence scheme in their own right and over 50 have
already done so.

The following cases are first instance rulings which
illustrate the variety of claims against our members.

B v Oxleas NHS Foundation Trust

Lessons

1. Unlawful detention attracts damages as of right.

2. Damages will be nominal if the detention would have
happened if correct procedure had been followed.

3. Courts can award costs against a claimant even if the
claimant has recovered damages.
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@6 Cases involving severe brain damage
invariably have a high human cost,

both for the

atient and their relatives.

However, a claim will only succeed

if a breach of duty and causation

can both be proven. 99

This was a ruling of Central London County Court on
4 February 2014. The claimant suffered from
schizophrenia and had been detained under section 3
of the Mental Health Act. A tribunal ordered his
discharge but postponed it until a Community Treatment
Order (CTO) could be put in place. This duly occurred
but the trust overlooked the fact that only a person
“liable to be detained in a hospital in pursuance of an
application for admission for treatment” can be made

the subject of a CTO.

The claimant’s condition deteriorated and he was re-
detained under the terms of the CTO, ultimately for
442 days. The CTO had never been lawful so this re-
detention was technically illegal. This was the case even
though the patient would have been re-detained for this
period if correct processes had been followed. The trust
accepted that an unlawful detention had occurred, but
disputed the level of compensation claimed arising from
a procedural breach (keeping in mind that it was
appropriate to detain the patient).

Unlawful detention attracts damages even in the
absence of negligence. The judge analysed recent case
law from the Supreme Court and decided that nominal

@ www.nhsla.com

damages of £1 would be appropriate. He awarded costs
against the claimant.

We see a number of similar claims and this is a very
helpful ruling for our members. It illustrates that where
the patient would have been detained in any event but
for a technicality, damages will be nominal.

Chappell v Newcastle Upon Tyne

Hospitals NHS Foundation Trust

Lessons

1. Expert evidence is key in most clinical negligence
cases.

2. Only the best and most knowledgeable experts should
be used.

3. Although unfortunate and always tragic, most babies
who suffer brain damage do so through non-negligent

causes.

Cases involving severe brain damage invariably have a
high human cost, both for the patientand their relatives.
However, a claim will only succeed if a breach of duty

and causation can both be proven.

NHS LA - Supporting the NHS



This case involved a baby who was born in 2000 with
extensive harm to his brain. Sadly, he died in 2012, a
year before judgment was delivered by the High Court
in December 2013.

The main point at issue was causation (i.e. whether the
alleged negligent care caused the injuries). Judge
McKenna, having heard all the evidence, concluded that
the baby’s brain damage was caused by infection, leading
to meningitis, rather than lack of oxygen as had been
alleged on behalf of the claimant. He particularly praised
the evidence of Derek Tuffnell, the trust’s Obstetric
Expert, who was one of the authors of the NICE
Guidelines in 2007. Judgment was therefore given in
favour of the trust.

E v St George's Healthcare NHS Trust

Lessons

1. The onus is on the claimant to prove her case.

2. Risk assessment is key when introducing a new patient
to a course.

3. NHS LA will defend low value claims if our member
has not been negligent.

NHS LA - Supporting the NHS

This case involved an elderly patient who suffered a fall
whilst attending a falls prevention programme run by
physiotherapists. It was alleged that she had not been
assessed adequately when she joined the course and that
it was negligent to allow her to walk across a mat. Judge
Collender QC in Central London County Court ruled
on 7 February 2014 that the claimant was undoubtedly
at some risk of falling — that was why she was on the
course — but she had been properly assessed as being fit
to use the mat. She had her stick at the time of the
accident and there was no indication that there was
anything wrong with the mat or that its use caused the
fall. This was a relatively low-value claim but was one
that we considered important to defend because there
was no evidence that the physiotherapists involved with
the patient’s care had done anything wrong.
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National Clinical
Assessment Service (NCAS)
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NCAS is changing to meet the needs of a changing NHS

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

¢ In the last year NCAS received more referrals, completed
more assessments and more action plans than in any
previous year in its history.

* The NCAS advisory team has been enhanced by
bringing in additional legal expertise to enable us to
deal with referrals ever more quickly.

* Average waiting times for assessment have been reduced
from longer than one year to 3—4 months.

* An independent review of NCAS conducted by Deloitte
was positive and also identified areas where services
could be enhanced to meet the changing needs of the
NHS.

¢ There are strong interactions between the work of the
NHSLA and NCAS with opportunities to enhance
learning, safety and quality development across the

NHS.

NCAS supports patient safety across the NHS by helping
to resolve concerns about the professional practice of
doctors, dentists and pharmacists. This year we responded
to a review of our current services and started to make
changes so that we can be confident that we are continuing
to provide the high quality services the NHS needs and

deserves.

NCAS became a part of the NHS LA in April 2013,
after which Deloitte were commissioned to independently
review our business model. Reporting in December 2013,
the review was positive but identified areas where NCAS’s
services could be changed, developed and enhanced to
meet the changing needs of the NHS.

The NCAS Advisory Service consists of clinicians, human
resources (HR) practitioners and lawyers with expertise
in employment law and performance management. In
response to the Deloitte review, the NCAS team has been
strengthened by bringing in additional expertise, with
particular knowledge of employment law and performance
issues. This ensures that NCAS is able to continue to
give immediate and timely advice and, if the complexity
of the issues demands it, ensure that further specialist

@ www.nhsla.com

expertise and guidance is readily available.

The NCAS Advisory Team has been reorganised and
now works on a regional basis with responsibility for
building relationships with local trusts and area teams.
This enables us to better meet the needs of healthcare
organisations and practitioners when delivering our
services. By aligning NCAS advisers with NHS LA safety
and learning leads on a regional basis, we are building
on their experiences to improve safe working practices

in the NHS.

We received more referrals, completed more standard
assessments and put in place more action plans than in
any previous year in our history. For the first time we
received more than 1,000 practitioner referrals: 940
doctors, 75 dentists, and 5 pharmacists. During the year,
200 NHS trusts (84% of all trusts in England) and 25
out of 27 NHS England local area teams made a referral
to us.

We developed a more flexible and modular approach to
assessments. NCAS now offers bespoke support on a
range of options for interventions which include record
review, record based assessments, action plans, behavioural
assessments, occupational health assessments, assessments
of communicative competence and clinical skills. These
services are in addition to our standard assessment model
which incorporates all these elements.

As an immediate outcome of the Deloitte review, we
have also changed our assessment processes. Assessment
reports are now concise, shorter, more focused and will
be produced quickly. During the coming year, we are
committed to continually improving our assessment

process.

This tailored and flexible approach can, where appropriate,
ensure that concerns are dealt with in a more engaged
and timely way. We discuss with organisations and
practitioners the best intervention to meet their needs

NHS LA - Supporting the NHS



This year we responded to
a review of our current
services and started

to make changes.
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with an overriding objective of ensuring that we support safe
practice for patients across the NHS.

We completed more than 60 standard assessments, exceeding
the total of any previous year. In the last quarter of the year,
we reduced the waiting time for assessment from longer than
one year to 3—4 months.

We collaborated with employers, contractors and practitioners
to develop more than 100 action plans. Action planning is a
highly structured programme of support for practitioners
within an organisational framework of detailed targets and
timescales, aimed at returning them to safe practice. It is used
in situations where concerns about clinical practice have been
identified through local processes, invited reviews or assessment
and where practitioners are returning to work after a significant
period of absence, including following periods of ill health
and career breaks.

In addition to the services described above, NCAS has
undertaken a number of mediations and team reviews and
will be expanding these services.

A study reporting on NCAS’ 11-year experience of dealing
with concerns about doctors’ performance concerns was
published in BM] Quality and Safety' in October 2013 . This
concluded that, by creating a service that helps NHS employers
to identify, investigate and deal appropriately with poor
practice, the NHS sought to ensure that doctors who might
harm patients were prevented from doing so as soon as possible
after the problem was recognised. In addition, analysis of a
consistently collected national database allows risk groups to
be identified so that preventative action and early intervention
can be targeted most effectively to reduce harm to patients.

Support in action

Finding innovative solutions for the NHS and for
practitioners

Only a few months after commencing their first substantive
consultant post in a small hospital, concerns were raised
about one area of a practitioner’s surgical practice. The
practitioner was excluded pending an investigation into
the full scope of their practice. The employing trust
requested that the practitioner undergo a full NCAS
performance assessment. NCAS advised that a plan for a
phased return to work would be appropriate to support
the practitioner back into clinical practice. In order for an
assessment to be undertaken a placement with an
independent trust was arranged.

NCAS provided an action plan for the practitioner, which
proposed interventions, supervision and means of
workplace-based assessment giving the practitioner the
opportunity to return to clinical practice in a supportive
environment. Through the effective use of regular
workplace-based assessments and a sliding scale of
supervision and evidence of reflective learning and audit
activity, the clinical supervisor at the placement trust was
able to assure the employing trust that, over a period of
time, the practitioner had consistently demonstrated his
ability to perform at the level expected of a consultant
surgeon in the department. It was agreed therefore that a
full performance assessment was not required. It was
anticipated that the practitioner’s reintegration to the
employing trust posed challenges, and following the
successful placement, the practitioner chose to accept a
substantive post at the placement trust.

Figure 19: NCAS action plan outcomes 2008-13

S

1. Donaldson LJ, Panesar SS, McAvoy PA et al.
BM]J Qual Saf 2013; 0:1-6:doi:10.1136/
bmijqs-2013-002054

@ www.nhsla.com

Return to work
Referral to requlator

Local excursion /
suspension

@ Retired on grounds of age

Retired on grounds
of health

Resigned from
performers'’ list / hospital

Self erasure / removal
from register

Unknown

NHS LA - Supporting the NHS



Resolving concerns in primary care

A practitioner was a GP in a small practice. There were
longstanding concerns about their prescribing of certain
medications. Within the practice there were poor working
relationships between the GP partners, who did not
communicate face to face. There was also a high turnover
of practice staff. A referral for an assessment was received

and accepted by NCAS.

The practitioner underwent a full NCAS assessment. The
practitioner was found to be poor in most areas of clinical
practice. The behavioural assessment identified that the
practitioner needed to develop in the areas of dealing with
conflict, assertiveness, self-awareness, coping with pressure,
personal organisation and openness to change. The
Occupational Health Assessment identified health issues.
NCAS provided an interim local action plan until the
practitioner could undertake a placement in a Deanery
Advanced Training Practice. The practitioner completed
a clinical remediation plan by the midway point and
remained in the practice as a locum. At the end of the
placement the practitioner secured a salaried post with a
primary care organisation.

The case illustrates how a practitioner who had been failing
was restored to safe clinical practise in an area of high
clinical need with a shortage of primary care services. The
input of NCAS working with the primary care organisation,
the Deanery and the practitioner in a variety of innovative
approaches ensured that some complex obstacles were

overcome.

NCAS Action Plan outcomes 2008-13

Figure 19 shows the outcomes of all cases that have been
through a NCAS action planning process delivered by a
dedicated ‘Back on Track’ team from late 2008 to the end of
March 2013. This includes cases involving an NCAS

performance assessment as well as non-assessment cases.

‘The chart demonstrates the successful return to work of 68%
of practitioners who go through an NCAS action planning
process; 13% retire, resign or leave the register; and 7% are
referred to the regulator.

External education and learning

NCAS has continued its comprehensive programme of
education and learning events and activities to ensure the
NHS has the right skills to resolve concerns about the
performance of doctors, dentists and pharmacists training
over 2,500 delegates. All of our training programmes have
scored at least 4.0 out of 5.0 for overall standard and content.

Alongside our programme of managing concerns about the
performance of practitioners workshops we have, in partnership
with NHS England’s revalidation support team, delivered a
significant programme of training for case investigators and
case managers, providing key resources to support the effective
implementation of medical revalidation. These workshops
have been exceptionally well received. A three-month
evaluation showed that all delegates reported an increase in
confidence of undertaking the case investigator role, in writing
and commenting on robust and effective terms of reference,
in demonstrating good practice in managing investigations,
in anticipating potential legal challenge and in writing a case
investigation report that enabled the case manager to make
a decision about the direction of the case.

6 NCAS has undertaken a

number of mediations and

team reviews and will be

expanding these services. 99
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We have piloted new workshops for Board members on
undertaking the role of a designated Board Member in
performance cases and with NHS managers and medical
leaders on using Maintaining High Professional
Standards (MHPS) effectively.

Delegate feedback from NCAS workshops

* Opverall very helpful and thought provoking
— stressed the importance of process, but not
necessarily only one right answer or approach.

e [ feel that I have a much clearer concept of the
various mechanisms available to deal with
performance issues and of the relative importance
of difference elements.

e Truly an excellent course where the obvious
depth of experience of the facilitators ensured
there were no unanswered questions.

* Excellent course. Fantastic speakers who clearly
have a wealth of experience to share — thank you.

e First-class course led by high quality and widely
experienced facilitators ready to sharetheir
knowledge of real life cases.

* Ths type of learning is an excellent example of
how to deliver training.

* [ just wanted to say this has been an exemplary
learning experience.

@6 All of our training

HPAN

Health Professional Alert Notices (HPANs) were
introduced as part of the NHS Act in 2006 as a pre-
employment check when a health professional
practitioner was thought to pose a risk to patients or
staff and may seek work in the NHS. HPANGs apply to
all health professionals regulated by a health regulatory
body and are intended to be a temporary measure until

a regulatory decision is made.

Prior to April 2013, the consideration to issue an HPAN
was a duty of Strategic Health Authorities (SHAs) but,
following NHS restructure, the responsibility passed to
the NHS LA.

When the HPAN database was transferred on 1 April
2013 it contained 228 healthcare practitioners with
active HPANs. Our scrutiny of this list revealed some
instances where it was no longer appropriate to have
the HPAN in place, either because regulatory action
had occurred, further information was available removing
the need for the HPAN, or the practitioner was no
longer considered to pose a risk. We have therefore taken
steps to refresh the database so the information is current.
Our work to verify the names on the database is
continuing.

From 1 April 2013 to 31 March 2014, 41 new HPANSs

were issued.

rogrammes have scored at

east 4.0 out of 5.0 for overall

standard and content. 99
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We expect to move the HPAN database to a web-based
system allowing easier access to the information as part
of routine pre-employment checks in 2014/15.

NCAS in Northern Ireland and Wales

We received 20 referrals under our service level agreement
with the Department of Health, Social Services and Public
Safety in Northern Ireland.

Under an agreement with the NHS in Wales, we received
55 practitioner referrals.

Other services

In addition to services provided in Northern Ireland and
Wales, we have agreements with Jersey, Guernsey, the Isle
of Man and Gibraltar and our advice has been sought by
organisations in the Republic of Ireland and Scotland.
In total we received 13 referrals.

We also have a contract to provide a clinical review service
to the General Dental Council. We reviewed 630 cases
in the year.

Preparing NCAS for the future

We will continue in 2014/15 to provide NCAS core
services free at the point of delivery to NHS organisations
in England. We are also developing a range of services to
support the NHS improve and support performance,
some of which will be chargeable. These services will be
designed to provide additional support to health service
providers. They will include further development of team
assessments and team dynamics interventions, mediation,

NHS LA - Supporting the NHS

case investigator and case management training, support
and training for responsible officers and Boards, and
access to a network of resources and expertise to support
the remediation of practitioners and to help organisations
navigate the complex systems governing performance
management.

We will continue to build on existing relationships with
key partners including regulators, royal colleges, Health
Education England and NHS England to support the
management and coordination of programmes of
remediation for practitioners, drawing on the expertise
of other organisations as and when required.

There are strong synergies between the work of the NHS
LA and NCAS and aligning information from claims
with information about individual practitioner
performance creates new opportunities for learning,
improving safety and quality across the NHS.

To ensure that we continue to build on our successes and
continue to develop our services, Dr. Stephanie Bown
has been appointed as the new Director of NCAS, taking
up post in March 2014. Stephanie joins NCAS from the
Medical Protection Society where she has worked for 19
years, initially as a medico legal adviser and latterly as
Director of Communications and Policy. She is a former
Vice President of the Faculty of Forensic and Legal
Medicine and member of the CQC Advisory Group on
General Practice.
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Family

Health Services

Appeal Unit (FHSAU)
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We responded to the changes to the NHS Pharmaceutical Regulations and

strengthened our governance

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

* Following the restructuring of the NHS, we saw an
increase in applications for dispute resolution by GP
contractors.

* We continued to respond to the changes to the NHS
(Pharmaceutical Services) Regulations 2012 (‘the
Pharmacy Regulations’, amended in 2013), developing
new systems and processes that allow us to determine
appeals.

* We strengthened our FHSAU panel member governance
by recruiting new lay members and introducing a new
appraisal process for panel members.

* We successfully defended an application for costs
following an application for Judicial Review on the
basis of our neutral stance to the court.

The Family Health Services Appeal Unit (FHSAU) deals
with disputes arising from dentists, general practitioners,
pharmacists and opticians against the decisions made by
NHS England that affect their contracts with the NHS.

Following a slower start to the year, we received the
average number of appeals and disputes. However, the
mix of case types varied from previous years, but with
pharmacy appeals remaining the busiest work stream
with 271 appeals, up from 252 in 2012/13.

Dispute resolution

Disputes relating to general practitioners (GPs) and their
contracts were again the main source of applications for
dispute resolution. We received 111 disputes across all
professions, (GPs, dentists and opticians), compared to
80 in 2012/13. It is not clear what caused this increase
but it could have been as a result of the changes in NHS
structure and due diligence carried out when contracts
were transferred to NHS England from Primary Care
Trusts (PCTs) in April 2013.

We received 29 disputes relating to reimbursement of
premises costs to GPs. This was marginally more than

Figure 20: Pharmacy decisions in 2013/14 -
outcomes
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in the same period last year. Fully determined current
market rent cases, (i.e. not referred back to NHS England
or withdrawn), which numbered 19, were again marginally
higher than in 2012/13.

Other medical and dental disputes raised the usual range
of issues, such as remuneration, reimbursement, payment
of quality outcomes framework monies, and termination
of contract.

However, we did see a significant number of disputes
following refusals by PCTs (later by NHS England) to
pay monies under the Patient Participation Directed
Enhanced Service Agreement (14). We also saw a significant
increase in disputes involving the Quality Outcome
Framework: 22, up from 2 in the previous year. There
were 4 ‘termination of contract’ disputes across all

professions, compared to 7 in 2012/13.

Saving the NHS money

We determined a number of applications for dispute
resolution where contractors had made applications on
the basis that they considered that they had not been paid
appropriately under the Patient Participation Directed
Enhanced Service Agreement (the Agreement). The
contractors claimed to have submitted the required
evidence in order to meet performance indicators but
NHS England considered that the evidence fell short of
demonstrating actions under the Agreement.

In determination, we found that NHS England had
ensured that contractors were made aware of the
requirements of the Agreement and the time limits within
which they were supposed to provide their evidence. We
found that in most cases the contractors had not complied
with the requirements of the Agreement, either by not
submitting evidence within the required time limit, or
having submitted evidence that it fell short of demonstrating

e6Following a slower start

to the year, we received

the average number of

appeals and disputes. 99
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#6 We continued to respond to the
introduction of the new Pharmacy

Regulations amended in 2013 as a result

of NHS restructuring. 9

actions under the Agreement. Where this was the case,
contractors were therefore not entitled to any further
payments under the terms of the Agreement.

Appeals

We continued to respond to the introduction of the new
Pharmacy Regulations amended in 2013 as a result of
NHS restructuring. This led to significant changes to
work processing and ensuring effective decision making
under the terms of these new Pharmacy Regulations,
and to targeted training for our staff and FHSAU panel

members.

Of those pharmacy appeals that resulted in a substantive
determination (i.e. were not withdrawn), 94% were
determined on the papers without additional external
input and were issued within 15 weeks, meeting our
target. For those requiring external input or an oral
hearing, the average duration was 19 weeks and, therefore,
met our target of 26 weeks.

Of those pharmacy appeals determined under the

Pharmacy Regulations:

* 62% of NHS England’s decisions were quashed and
re-determined, which resulted in 20% of applications
being granted.

@ www.nhsla.com

* 35% of NHS England’s decisions were confirmed,
which resulted in 7% of applications being granted.
* 3% of appeals resulted in matters being referred back

to NHS England for a further notification.

We have continued to embed our governance
arrangements for our FHSAU panel members (who hear
oral evidence prior to making a decision on appeals) and
have during 2013/2014 recruited new lay panel members.
We have reappointed two panel members following a
robust recruitment and reappointment process and
welcomed seven new members. We have also reviewed
and implemented a new competency based appraisal
process for all our FHSAU panel members.

We take this opportunity to thank all our panel members
for all their hard work, particularly those panel members
who moved on this year.

Judicial Review

Determination of disputes by the FHSAU may be subject
to legal challenge by way of Judicial Review. During
2013/14 there were no such challenges following

decisions on applications for dispute resolution.

Figure 21: Notifications of suspensions by
profession in 2013/14
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® Opthalmic
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Determination of pharmaceutical appeals may also be
subject to legal challenge by way of Judicial Review.
Following the provision of new information we agreed
two consent orders to set aside our decisions, given that
all parties were in agreement that new information
impacted on the original decision. We also successfully
defended a costs application against the NHS LA. In
this case, the courts accepted our neutral stance and held
that we were not liable to pay the parties” costs.

Performers List notifications and checks
The National Health Service (Performers List) (England)
Regulations 2013 (the Performers List Regulations)
currently apply to the medical, dental and ophthalmic
professions, with similar provision for pharmacists in
separate regulations. NHS England is required to provide
notification to the NHS LA of any adverse decisions
relating to those on the lists and those applying to enter
them. The NHS LA keeps a list of such notifications.
Similar provisions apply for the Health Boards in
Northern Ireland, Wales and Scotland.

Figure 22: Restrictions checks by
profession in 2013/14

Before determining new applications to enter the
Performers Lists, NHS England is required to check
with the NHS LA for any facts relating to investigations
or proceedings involving the proposed applicants.
Between 1 April 2013 and 31 March 2014 the FHSAU
received notification of 50 suspensions, compared to 60
in 2012/13. The breakdown by profession is shown
below in Figure 21. There were 51 suspensions still in
force as at 31 March 2014. There were also 1,481 other
local decisions under the fitness-to-practise procedures,
including notifications of withdrawn applications to join
a list.

During 2013/14, 10,072 requests for information were
processed, compared to 16,251 in 2012/13. A secure
online checking system provided immediate clearance
for 97% of these checks. The remaining 3% were referred
to the NHS LA for further investigation. The breakdown
of checks by profession is shown below.
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We have created a new
Safety and Learning
Service to support our
members to focus on
learning from claims
in order to improve
patient and staff safety
and reduce higher
value and higher

volume claims.




Safety and learning

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

We are moving away from risk management assessments to supporting the
NHS to learn from claims, delivering an outcome-based safety and learning
service to reduce harm and improve patient safety

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

* We have moved away from the system of standards
and assessments, significantly reducing duplication
with other national assessments processes and reduced
the burden on the front line.

¢ We have created a new safety and learning service to
support our members to focus on learning from claims
in order to improve patient and staff safety and reduce
high value, high volume claims.

* We have significantly increased our influence in the
patient safety arena and ensured that we are seen as a
respected, credible partner in this field.

¢ We have ensured our aims and objectives are aligned
with national partners and national patient safety
policy and initiatives.

* We have provided expert advice in relation to the
development of a culture of openness and the Statutory
Duty of Candour for the NHS.

One of our strategic aims is to improve patient and staff
safety by supporting the NHS to reduce harm through
learning and creating effective incentives. We have a
unique role in this based on 20 years’ experience of
managing negligence claims. To support this aim we set
up a new Safety and Learning Function.

Safety and Learning Function

The work of the Safety and Learning Function has been
influenced by key lessons over 2013/14 including reports
by Robert Francis QC, Sir Bruce Keogh, Professor Donald
Berwick and the Right Honourable Ann Clwyd MP and
Professor Tricia Hart, together with the Government’s
response to the Francis Report.

NHS LA - Supporting the NHS

In addition, over the year we have carried out a number
of local focus group events with member organisations
to inform them of the changes at the NHS LA and gain
feedback to help shape the safety and learning service.

We have prioritised the areas that lead to the highest
number of clinical and non-clinical claims. For clinical
claims these are maternity, orthopaedic surgery and
accident and emergency. We will focus on a few areas at
a time to maximise our impact on improving safety.

The Function includes:

e A Safety and Learning Team of experts with skills in
investigation, root cause analysis and patient safety
improvement. This team was recruited by the end of
March 2014 and during 2014/15 will investigate and
analyse claims to discover how and why things go wrong
in the NHS.

Publication of regular reports to generate action and

improvement on specific patient and staff safety issues.

Safety and Learning Advisory Groups of experts in
relation to maternity and perioperative practice to help
evaluate the findings of the safety and learning team
and help determine where to focus attention and
solutions.

A safety and learning service that will help members
to learn from claims and reduce harm by proving
information, analysis, practical support and help (this
includes the new safety and learning library on the
extranet).

e Sharing lessons for the NHS and healthcare via our
website, conference presentations, local events and
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#6We have moved away from the system
of standards and assessments, significantly

reducing duplication with other national

assessments processes and reduced the

burden on the front line. 99

simple and clear leaflets, for example Saying Sorry,
which explains that saying sorry and giving an
explanation is the right thing to do when things go

wrong.

Using social media to promote our work and gain
feedback including the use of twitter, for example
posting a tweetstorm (a series of tweets to describe our
services), webinars, and a safety blog.

Over time we will also be helping the NHS to learn
from the cases about professional practice that we
receive via NCAS. We will not aim to create new
interventions but to support the effective implementation
of evidence-based solutions known to improve patient

and staff safety.

Maternity care

The vast majority of babies born in the NHS are delivered
safely but very occasionally things go wrong. The impact
of these incidents can be significant for the baby, the
family and the staff involved. We have analysed the
maternity claims across a 10-year period, identified the
priority areas for action and, as a result, focused on
reducing hypoxia (oxygen deprivation) in newborn babies.
We have worked together with the Royal College of
Obstetricians and Gynaecologists and the Royal College
of Midwifery, as well as the expert Safety and Learning
Advisory Group to explore how we can provide support

in this area. For example:

* Understanding the human factors in maternity that
could be improved, including communication,
handover, observation, team working, recognition and

@ www.nhsla.com

responding to deterioration.

* Sharing and promoting the use of tools to help interpret
cardiotocograph (CTG) recordings of the foetal
heartbeat and uterine contractions, a key way of
preventing hypoxia during birth.

¢ Understanding the importance of training for staff,
response time to theatre, and recognition of at-risk
babies and high-risk births.

* Sharing stories and case studies via our secure extranet.

* Influencing national policy in relation to supporting
the NHS to improve maternity services.

“The NHS LA has been bold in its decision to
stop standards and assessments; we are so happy
that we can now focus on our work improving

safety for our patients.”

NHS Obstetrician

In the future we aim to continue to analyse maternity
claims, aggregate this data with other data sources such
as the national maternity dashboard and the National
Reporting and Learning System (NRLS) and use this
information to influence key partners. For example, we
will work with the Care Quality Commission to ‘ask the
right questions’ when reviewing maternity services. We
will also influence NHS England to include improving
maternity services in the work of the national patient
safety campaign and collaboratives.

NHS LA - Supporting the NHS



6 We have created a new Safety and

Learning Service to support our members to

focus on learning from claims in order to
improve patient and staff safety and reduce
higher value and higher volume claims. 99

‘Needlestick’

‘Sharps’ injuries typically arise as the result of the
inappropriate disposal of a contaminated needle or
syringe. This will result in a penetration injury, often
accompanied by a psychological injury arising from the
fear of having contracted a blood-borne infection.
Assuming that the blood test results are negative, it is
common for the claimant to be diagnosed with temporary
anxiety or ‘adjustment disorder’ from the incident date
until final blood results.

e6The vastf habi
majority of babies
born in the NHS
are delivered
safely but very
occasionally
things go

wrong. 99
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Case study — needlestick

This case involved a hypodermic needlestick injury
to a claimant’s wrist when it pierced the rubbish
bag that was being disposed of. The claimant, a
hospital porter, reported that it was unclear which
ward the bag came from but that there were other
items inside that should not have been there. The
claimant reported being upset that no one had said
anything or apologised but was referred to
counselling and occupational health services. The
claimant suffered an adjustment disorder and
depressive episode.

Liability was admitted and damages were settled for
an amount of £15,000, which together with legal
costs for both parties, totalled £35,500 for this case.

Learning points include promoting the need for
appropriate disposal of sharps within the trust with
provision of additional training. Tagging of bags
would assist with identifying the origin (specific
department of the trust) of the sharps. The use of
kevlar gloves cannot eliminate the penetration of a
needle.

The European Directive regarding sharps, which came
into effect in May 2013, aims to ensure that the NHS
has robust systems in place to limit the exposure to
workers of the risk of blood-borne infection as a direct
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©6The NHS LA has supported
learning across the NHS through
a number of initiatives and
sharing of data. 99

result of contact with sharps. An example is the use of
retractable technology and self sheathing safety features.
Progressing the requirements of the Directive with trusts
will assist in defending future claims.

Between 1 April 2013 and 31 March 2014, 218 claims
for needle stick injuries were settled and 30 were
discontinued. Settlements ranged between £200 and
£15,390 with an average payout of £2,385.

Supporting learning across the NHS

“The NHS LA has been saying that we would
have our data shared with us, I didn’t realise this
would be so good, and in real time. The extranet
is exactly what we need.”

Trust Director of Governance

The NHS LA has supported learning across the NHS
through a number of initiatives and sharing of data:

¢ Claims information involving ‘never events’, which
are serious, largely preventable patient safety incidents
that should not occur if the available preventative
measures have been implementated, were shared with
the never events task force who used them to develop
their recommendations for change.

¢ Claims information was shared with the Quality and
Safety Team at the Royal College of Obstetricians and
Gynaecologists to support the development of
standards and safety indicators for the maternity
dashboard as well as the National Audit Office to assist
with their invesitagtion into maternity services in the
NHS. This data was also shared with policy leads to
support a Parliamentary Accounts Committee review

of maternity services.

@ www.nhsla.com

e Claims and risk information was also shared with
national inquires including: the Keogh Review; the
Hartand Clwyd review of complaints; the Parliamentary
Health Service Ombudsman Office inquiry into sepsis;
a review of maternity services at Morecambe Bay
hospital; and a consultation related to a new statutory
Duty of Candour. The information has been used to
support policy decisions, recommendations for change
andimprovement in both national and local services.

Brain-damage claim settled fairly and
learning shared

Polymerised glue rather than contrast medium
was inadvertently injected into the patients
internal carotid artery. Blood transported this
into the brain, causing irreversible damage. We
admitted liability and settled the claim by way of
a Periodical Payments Order, which gives the
claimant index-linked payments for life for care
and case management. We also shared learning
from this tragic event with our members via our
Extranet which is used by risk managers and other
NHS staff to share the learning from cases with
clinicans to stop similar tragic events happening
in the future.

The NHS LA has worked in the past with academics
supporting studies of claims data and the production
of peer reviewed journal publications. A key objective
for 2014/15 will be for the Safety and Learning Team
to review the human and systems factors related to
orthopaedic and other surgical claims to expand and
build on these reviews. Examples are set out in the

following cases.
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Analysis of NHSLA Claims in Orthopaedic
Surgery and Hand and Wrist Surgery by Irfan
H. Khan et al published in Orthopaedics and
Journal of Hand Surgery.

With regard to orthopaedic claims, the authors
analysed 2,117 NHS Litigation Authority
(NHS LA) orthopedic surgery claims between
1995 and 2001 with respect to the emergency
department, outpatient care, surgery (elective or
trauma operations), and inpatient care. The
authors found common causes of claims were
postoperative complication; wrong, delayed, or
failure of diagnosis; inadequate consent; and
wrong-site surgery. Certain surgical specialties,
for example spine and lower-limb surgery, were
found to have the most claims made during
elective surgery, whereas upper-limb surgery has
the most claims made during trauma surgery.

In relation to hand and wrist surgery claims
from 1995 to 2001, the claims were most
commonly attributed to errors at surgery (56%)
or in outpatient clinics (24%). The claims were
clustered to a few common conditions,
particularly the treatment of carpal tunnel
syndrome (22%) and wrist fractures (48%).
There were no claims related to complex hand
surgery. The authors recommended better
training for ‘routine surgery’, better description
of distal radius fracture parameters at each
clinic visit and better training in emergency
departments (ED).

NHS LA - Supporting the NHS

A nationwide analysis of successful litigation claims in
neurological practice by Thomas Coysh and David P Breen
published in Journal of the Royal Society of medicine, 2014.
A retrospective analysis of successful neurology and
neurosurgery claims over a 17-year period, occurring between
1995 and 2012 using the NHS Litigation Authority claims
database. Four hundred and twenty-three claims were
identified during the study period. 63.1% of claims were due
to negligence in neurosurgical care, whilst 36.9% were due to
negligence in neurological care. Payments were significantly
higher in neurosurgery compared to neurology cases.
Diagnostic error was the most common cause of litigation. The
disease categories with the highest numbers of successful
litigation claims were spinal pathology, cerebrovascular disease
including subarachnoid haemorrhage, intracranial tumours,
hydrocephalus and neuropathy/neuromuscular disease.

Litigation claims relating to venous thromboembolism
(blood clots) in the NHS by Victoria White Alexander Nath
Gerard Stans published in Phlebology: The Journal of
Venous Disease

The NHS LA provided de-identified data on individual
medical negligence claims against the NHS since 2007. The
authors subcategorised the data into: (a) the nature of the
venous thromboembolism event; (b) the area of specialist
practice; and (c) the damages incurred. In the study period,
189 claims were made. Failure to prevent and to diagnose
pulmonary emboli and deep vein thrombosis occurs across the
spectrum of clinical specialties. The majority of claims were in
surgical specialties. NICE provides comprehensive guidelines
on venous thromboembolism risk assessment. Poor compliance
has contributed to morbidity and mortality while the cost has
continued to escalate. A multimodal approach to education is
needed to improve patient outcome. Improved venous
thromboembolism prevalence data are also needed.
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Figure 23: Assessment levels as at
end March 2014

Working with

key partners
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We have engaged with our members, patient groups, Royal Colleges,
Regulators and other national partner organisations and worked with them to
support safer care across the health sector to reduce harm to patients

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

Over 2013/14 we have worked with national partner
organisations such as NHS England, the Care Quality
Commission, the Parliamentary Health Service
Ombudsman, the NHS Trust Development Authority
and Health Education England. We have engaged with
patient groups such as Health Watch, the Patients
Association and the charity Action against Medical
Accidents, and have provided expertise at national advisory
groups and roundtable groups.

During the year, we provided specialist support as members
of the Duty of Candour Consultation Group co-chaired
by Norman Williams, President of the Royal College of
Surgeons, and Sir David Dalton, Chief Executive of
Salford Royal NHS Foundation Trust.

We have set up Advisory Groups with representation
across the NHS to provide us with advice and connect
us to a broad range of partners across healthcare and other

Level 1 Level 2 Level 3

Acute 75 43 43

Maternity 41 61 37
MH & LD 4 9 2 2
Ambulance 9 1 g
Community services 20 1 é
189 115 82 é
E]
=
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safety critical industries. Members of the Advisory Groups
are individuals representing organisations including Royal
Colleges, improvement and safety networks, NHS
England, the Care Quality Commission, as well as
professional groups including doctors in training, patient
safety improvers, risk managers and claims managers.

They will:

* Provide advice and links to their respective networks
and membership groups.

* Provide information for the safety and learning library
and share good practice tools, resources, research and
relevant literature.

* Review, contribute and add expertise to the root cause analysis
of NHS LA claims to contribute to national learning.

* Help raise awareness across the NHS of the scale and
nature of the problem in relation to claims and stress
the importance of targeting activity in order to do a few
things very well.

Figure 24: Assessments as at end March 2014
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Aligning our work with national initiatives and
groups

So that we have the greatest impact, we have made sure
we are aligned with and connected to all national patient
and staff safety initiatives. We have also identified
opportunities to collaborate or add value to other
networks, movements, initiatives and organisations. This
includes the ‘sign up to safety campaign’, safety
collaboratives currently under design with NHS England,
initiatives such as NHS Change Day, and the work of
the Clinical Human Factors Group and the Human
Factors Concordat.

Move away from Risk Management Standards and
Assessments

Following an extensive review, we decided to move away
from the system of standards and risk management and
in its place develop a safety and learning service. This
new approach has many advantages: it is focused on

outcomes, suits the needs of our members, and supports
the NHS to reduce harm and improve safety and, thereby,
start to reduce claims.

We commissioned a final year of assessments from external
suppliers Det Norske Veritas (DNV), whose contract
ended in March 2014. We would like to take this
opportunity to thank DNV and the assessors who have
provided a professional, high quality service and have
supported members to improve their risk management

processes over the last seven years.

The standards will continue to be available as archived
documents. We are happy for organisations to use them
provided that our permission is asked. Details of
assessments undertaken as at end of March 2014 are
shown in Figure 23 and Figure 24.

©6So that we have the

greatest impact, we have

made sure we are aligned
with and connected to all

national patient and staff

safety initiatives. 99
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Finance report

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

We have revised our approach to pricing to ensure members with fewer less
costly claims pay less for their indemnity cover

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

* We have reported an underspend against our overall ¢ We developed a revised pricing methodology for the

resource position, thereby meeting our financial target
with the Department of Health, reflecting the accuracy
of our forecasting of claims reporting and movements
in claims provisions during the financial year.

cost of our indemnity cover for our Liabilities to Third
Party Scheme which will enable us to reward
organisations with fewer less costly claims by reducing
the cost of the premiums in 2014/15.

* We rewarded safer clinical care by changing the way
we calculate price for our Clinical Negligence Scheme  Despite the continued challenge of increasing claims we
for Trusts (CNST), which ensures that members with

fewer less costly claims pay less for their indemnity

met all of our financial targets in 2013/14. We have
recorded an underspend of £218.4 million against our

cover. revenue resource limit, which is an excellent achievement
* We introduced revised pricing for our new independent  and reflective of the way we carefully plan and monitor
sector members to ensure that they are paying for  our expenditure.
indemnity cover (for the NHS care they provide)

consistently with the NHS. We have seen a continual rise in clinical negligence claims

Figure 25: Analysis of change in provisions for claims (all schemes) in the year
to 31 March 2014
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for a number of financial periods. In the past 12 months,
11,945 clinical claims were reported, of which 11,634
were reported against CNST. (See Figure 9 on page 18)

The CNST was the largest element of our annual
expenditure (£1.05 billion in 2013/14). Our challenge
is to collect enough premiums from our members and
the Department of Health to meet claims expenditure
that will result from claims settled in that year.

CNST also accounts for more than 88% of our combined
£26.1 billion valuation for outstanding claims and
estimates of potential future expenditure on claims
(known as provisions). The changes to our provisions
over the year is detailed in Figure 25.

A typical insurance arrangement would charge premiums
set at levels to ensure that enough funds are available to
enable the insurance company to meet the complete
claims exposure (i.e. claims settled in year and those
arising from incidents which occurred whilst the insurance
cover was in place). However, our NHS status and our
‘pay as you go’ approach enables us to help our members
maximise the availability of NHS funds to deliver NHS
care rather than having to pay us up front for claims that
we will settle in future years.

Figure 25 also shows the elements we take into account
when forecasting our provisions. However, the estimate
of the timing and potential value of claims that have not
been reported (and may not be reported) are particularly
difficult to forecast. This is because we simply do not
know how many claims may be brought in the future so
have to provide our best estimate based on trends. The
current changes in the legal market, which are outlined
above starting on page 20, make it particularly difficult
to predict the volume of potential future claims we will
receive at this time. In particular, if the growth in the
number of claims we are receiving slows as a result of

NHS LA - Supporting the NHS

changes resulting from the introduction of LASPO, this
will have a direct impact on the value of our provisions.

As at March 2014 it is too early to predict the effect of
changes in legal environment and the changes we have
made to incentivise safer care through our revised pricing
methodology and by supporting the NHS to reduce their
claims through initiatives such as the extranet.

We are committed to work diligently with our members
to identify ways to support them reduce the volume and
financial burden of claims. A key way of achieving this
is by learning from the claims to reduce harm and improve
patient and staff safety in the NHS.

The NHSLA makes provisions in three areas:

* Known claims: claims we are aware of, but have
not yet resolved. We don't know the exact amount
of settlement so we provide an estimate.

Estimated cost of future Periodical Payment
Orders) (PPOs): orders made by the court,
generally for high-value claims, where the claim is
resolved by way of lump sum payment, together
with regular payments for the rest of the
claimant’s life in order to meet their ongoing care
needs. This ensures that the claimant is financially
secure while also protecting the public purse.

Claims which may be brought in the future but
which haven’t been reported: we estimate the
value of claims which may be brought based on
incidents and current claims trends. We refer to
this estimate as incurred but not yet reported

(IBNR).

www.nhsla.com @ )
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Information

and communication

Extranet

We developed a secure extranet that has provided our
members with access to real time information about their
claims, as well as learning to reduce claims and improve
patient and staff safety. The site enables NHS leaders,
clinical, claims and risk staff to track ongoing claims and
view our library of case studies, helping them learn from
examples of good practice. It was launched in September
2013 and we recorded nearly 1,500 logons by users on
the first day. A team of NHS LA staff help members with
any queries and we have received very positive feedback
on the new features and learning materials. Over time
we will expand the resources on the extranet, including
the further development of benchmarking,.

Awards

Following the launch of the extranet we were shortlisted
from hundreds of high quality applications across the
UK for an innovation award at the prestigious British
Legal Awards for 2013, a major achievement and a
significant milestone for us. We were the only public
sector body to have reached this stage of the awards.

We were also shortlisted for a Government Opportunities
(GO) Procurement Innovation Award for Health and
Health Related Organisations in relation to the
procurement of our Legal Panel.

@ www.nhsla.com

Focusing on reducing maternity claims

During the year there was continued focus on maternity
care in the NHS. The National Audit Office (NAO)
conducted a review, which was followed by a Public
Accounts Committee. Evidence from our report, Ten
Years of Maternity Claims, An Analysis of NHS Litigation
Authority Data, was used to demonstrate the scale and
nature of the problem. To help the NHS understand the
issues further we developed a maternity leaflet.

The key message is that having a baby whilst under the
care of NHS doctors and midwives remains very safe.
However, when things do go badly wrong it is devastating
for the mother, baby and their family because the harm
caused can be severe. This is why the value of these claims
is high, as the amount paid is for ongoing care needs
often for the duration of life and why it is vital that we
learn and share lessons from these claims so that
professionals can improve their clinical practice in the
future and prevent harm.

Engaging our members

Throughout the year we wrote to our members to provide
them with updates on the extranet, details of the safety
and learning function, updates in relation to our claims,
changes to the risk management and assessment processes
and information about NCAS. We also wrote to them

NHS LA - Supporting the NHS



about the details of their contributions (i.e. the cost of
their indemnity cover) and our revised pricing
methodology, which takes greater account of the claims
experience of each organisation.

In the autumn we communicated with all organisations
about their claims profile, providing them with
information to better understand their claims in
comparison with others.

“Thank you so much for the case studies on the
extranet. I have downloaded them and used them
to raise awareness of claims and learning with
clinicians in my trust. They made a big difference.”

Clinical Risk Manager

Engaging with key partners

A key achievement this year has been to align our work
and take a key role in policy discussions and development
with national partners including NHS England, the Care
Quality Commission, Monitor, the NHS Trust
Development Authority, the Parliamentary Health Service
Ombudsman in England and the Department of Health.
Our Chief Executive and fellow Directors have delivered
keynote presentations including at the Patient Safety

Congress, the Foundation Trusts Network Congress, the
Healthcare Financial Management Association and the
Royal College for Obstetricians and Gynaecologists’
international conference, sat on advisory groups and
supported key pieces of work such as the Statutory Duty
of Candour.

Saying Sorry

We promote openness and transparency in the NHS and
believe that healthcare organisations must create an
environment in which all staff, whether directly employed
or independent contractors of NHS care, are encouraged
to report patient safety incidents. It is important not to
delay giving a meaningful apology for any reason. To
support the NHS, we have updated our previous guidance
in the form of a leaflet, Saying Sorry. Saying Sorry
supports the NHS to apologise and provide patients with
an explanation when things go wrong. We will never
refuse to indemnify an organisation that has said sorry.

06 A key achievement this year

has been to align our work and

take a key role in policy
discussions and development

with national partners. 99
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We developed our vision and values with
our staff. This has resulted in a shared
vision to achieve timely and fair
resolution to enhance learning and
improve safety and our values which are:

Professional:

providing a professional, high quality
service, working flexibly to find effective
and efficient solutions

Expert:
and expertise to everything we do
Ethical:

honesty, integrity and fairness

Respecttul:

consideration and respect, and encourage
supportive, collaborative and inclusive
team working,

NHS LA - Supporting the NHS



People

In 2013, we employed 213 people (198.88 whole time
equivalents). All our substantive staff are contracted under
the NHS Terms and Conditions of Service. 10 employees
are registered with the General Medical Council (GMC).
Our 2013/14 business plan budgeted establishment was
240.46 whole time equivalents. The number of agency
staff at the NHS LA and NCAS between April 2013 and
March 2014 was 58 engaged throughout the year to
enable us to use a flexible workforce while the integration,
restructure and NCAS business modelling work is
underway. As at 31 March 2014 the number of agency
staff is nine at the NHS LA and 16 at NCAS.

Staff turnover

Staff turnover during 2013/14 was 14.5%, up from
7.82% in 2012/13. If voluntary resignations and
redundancies are removed from these statistics, the
turnover rate during 2013/14 was 6%. However, this is
markedly less that the turnover rate (to September 2013)
for organisations similar to the NHS LA (Special Health
Authorities) in England, which was 64% during 2013.
There were 21 leavers during the year. The rate of turnover
for the last 12 months is:

* NCAS: 22%

* NHS LA: 7%

Figure 26: NHS LA Establishment
April 2013 - March 2014
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Work experience

We support students and graduates on work experience
placements and paid internships. We employed 11 staff
in this way during the year as detailed in Figure 27 below.

Equality and diversity

During 2013 we complied with specific duties under the
Equality Act 2010 to publish equality information with
regard to our staff and service provision. We have also
undertaken equality impact assessments and drawn up
action plans for each major change to our service or

working arrangements.

The NHS LA will aim to be accredited as a “Two Ticks
Symbol’ employer to reflect our compliance with standards
on the employment of people with disabilities. As at the
end of March 2014, two members of staff had a disability.
The NHS LA is ranked 334 out of 369 submissions in
the Stonewall Equality Index 2014. Employees were
encouraged to update their information, especially in
relation to disability, sexual orientation and religion or
other belief, in line with our agreed public sector equality
duty objective. There has been a slight improvement in
reporting rates in these three areas particularly for new
staff. The organisational profile as at 31 March 2014:

Figure 27: Work experience

Position Number

Claims admin trainees

1

FHSAU

2

Claims work experience

4

Communications intern

1

Claims intern

Work experience from Scope working with people with disabilities

NHS Management Scheme Graduate — programme management

TOTAL
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¢ The NHS LA employs slightly more women than men
at 56% and 44%, respectively, and this has increased
since the last report which showed 53% women and
47% men.

¢ During this period, 15.7% of staff worked part time.
‘This was more than double the figure during 2012/13,
which was 7.5%.

* Black or other minority ethnic employees make up
34% of our workforce. This compares to 32% in
2012/13.

* 26% of our workforce is aged 51 or over.

* Less than 2% of the workforce has declared having a
disability.

Sickness

Our target is to have less than 3.2% sickness absence.
As at 31 March 2014, we had a rate of 3.65%, which is
slightly over target.

The number of employees (headcount) who have reached
a Bradford factor score of 128 or more is 16 with a
percentage of 7.5% of the workforce. This percentage
figure has increased slightly from 6% as at 31 March
2014. It should be noted that processes are in place to
actively manage these absences using line manager,

occupational health and other forms of support.

Vision and values

During 2013 we conducted an exercise with our staff to

generate our vision and values from the bottom up. This

resulted in a shared vision of achieving timely and fair
resolution, enhancing learning and improving safety and
our values which are:

* Professional: we are dedicated to providing a professional,
high quality service, working flexibly to find effective
and efficient solutions.

* Expert: we bring unique skills, knowledge and expertise
to everything we do.

¢ Ethical: we are committed to acting with honesty,
integrity and fairness.

* Respectful: we treat people with consideration and
respect, and encourage supportive, collaborative and
inclusive team working.

Investors in People

During the year we made a commitment to support the
organisation to achieve the Investors in People framework.
In order to begin the initial assessment, we commissioned

Inspiring Business Performance to conduct the annual
staff survey which began at the end of March 2014.

Figure 28: NHS LA sickness absence April 2013 — March 2014
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Learning and Development

The NHS LA has a solid foundation of learning
opportunities and encourages learning and
development among its staff; promoting exchange
of information between staff and creating an
effective workforce.

Charity of the Year

In 2013, the NHS Litigation Authority’s staff voted to
support a charity of the year, which was the disability
charity Scope.

Scope’s vision statement asserts: “Scope exists to make
this country a place where disabled people have the same

opportunities as everyone else.”

Opver the year, NHS LA staff enthusiastically took part
in numerous fund raising activities. This provided the
added benefit of enabling staff from different office sites
to meet up face-to-face and get to know each other.

Some of the fundraising efforts included a ‘Great NHS
LA Bake Off and cake sale’, a rafle and the NHS LA

Ten Bridge Challenge, a ten-mile sponsored walk around
London following the Thames Path.

In July 2013 the NHS LA Chief Executive, Catherine
Dixon, and Tom Fothergill, Director of Finance and
Corporate Planning, completed an incredible 24-hour
bike ride from London to Paris.

By the end of 2013, staff were proud to have collectively
raised an incredible total of £8,869.25 for the well
deserving charity Scope.

®6During 2013 we
conducted an exercise

with our staff to

enerate

our vision and values

from the bottom up. 99
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http:8,869.25

Strategic and Directors'

Report

Statutory background

The NHS LA is established under the National Health
Service Act 2006. These financial statements have been
prepared according to an Accounts Direction issued by
the Secretary of State with the approval of HM Treasury.

Functions

The NHS LA is a Special Health Authority primarily set
up to manage, on behalf of its members, claims arising
from clinical negligence incidents post-1 April 1995
under the Clinical Negligence Scheme for Trusts,
(CNST). The NHS LA also manages clinical negligence
claims against the NHS for incidents pre-1 April 1995
under the Existing Liabilities Scheme (ELS), clinical
negligence claims against the former Regional Health
Authorities under (the ex-RHA Scheme), funding for
which is provided by the Department of Health and the
non-clinical claims of NHS members (including
employers’ liability, public liability and professional
indemnity, with the exception of motor vehicle claims)
under our Liabilities to Third Parties Scheme (LTPS).

In addition, we manage certain liabilities on behalf of
the Department of Health which include historical claims
liabilities arising from the demise of Primary Care Trusts

(PCTs) and Special Health Authorities (SHAs) and
industrial disease claims arising from the activities of the
NHS. Any criminal liabilities arising from the activities
of SHA’s and PCTs were transferred to us on 1 April
2013.

The NHS LA is also responsible for promoting high
standards of risk management throughout the NHS and

certain appellate functions on behalf of the Department
of Health.

As at 1 April 2013 the National Clinical Assessment
Service (NCAS) — which works to resolve concerns about
the practice of doctors, dentists and pharmacists by
providing case management services to healthcare
organisations and to individual practitioners — transferred
to the NHS LA as an operating division.

Review of activities and performance
against targets

During the year, our net operating costs amounted to
£3,374.3 million, which represents a decrease of £1,034
million on the figure for the previous year. The NHS
LA’s net operating costs are required to be managed
within a revenue resource limit (RRL) agreed with the

Figure 29: Number of CNST claims received by value of damages

3,000 - . 1112
2500 | | 1213
W 1314
£ 2,000
®
=
=]
2 1500
e)
£
=3
= 1,000 |
500
0 T T T T )
Nil £1-10000  £10,001 - £25,001 £50,00 £100,001 £250,001 £1,000,001  £2,000,001 +
25,000 50,000 -100,000  -250,000  -1,000,000 —2,000,000
Estimated damages

@ www.nhsla.com

NHS LA - Supporting the NHS



Department of Health. For 2013/14 the agreed RRL
was £3,593 million; thus, an underspend of £218.4
million is reported. One of the key factors impacting on
the resource limit is the value of claims received in year
Figure 29 below shows the number of claims received
by the CNST scheme and the associated value of the
likely damages. Th