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The role of the

Puplic Guardian

‘ ‘ Safeguarding rights and
enabling and encouraging choice
for all who need our services , ,

The OPG vision
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The role of the Public Guardian is to protect people who lack capacity, from abuse.

The Public Guardian, supported by the Office of
the Public Guardian (OPG), helps protect people
who lack capacity by:

W managing a register of Lasting Powers
of Attorney (LPAs);

W managing a register of Enduring Powers
of Attorney (EPAs);

W managing a register of Court orders that appoint
Deputies;

B supervising Deputies, working with other
relevant organisations (for example, social
services, if the person who lacks capacity is
receiving social care);

W instructing Court of Protection Visitors to visit
people who may lack mental capacity to make

particular decisions and those who have formal

powers to act on their behalf, such as Deputies;

W receiving reports from Attorneys and Deputies,
as necessary and appropriate;

W investigating cases where there are concerns
raised about the way in which Attorneys or
Deputies are carrying out their duties; and

B providing reports to the Court of Protection as
requested.

A separate Public Guardian Board scrutinises
the work of the Public Guardian and then reports
to the Lord Chancellor.

The Public Guardian is also personally
responsible, as Chief Executive and Accounting
Officer, for the management and organisation of
the OPG, including the use of public money and

the way it manages its assets.
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Pupnlic

Guardian’s foreword

n presenting this annual report for the OPG's

first full year as an executive agency, and giving

my perspective both as Public Guardian and

Chief Executive, there is no escaping that it has
been a year of significant challenge, but also one of
huge opportunity.

As an agency, we set a range of performance
indicators which, as a package, proved impossible
to achieve on the back of the major operational
upheaval experienced in the first half of the year.
This saw unprecedented volumes of applications
for Lasting Powers of Attorney to be registered,
more work for the Court of Protection to manage

than expected, and many more calls and letters to

‘ ‘ We showed the

determination and resilience to
sort out problems, improve our
performance, and plan and
deliver for the future

PAGE 8 & PUBLIC GUARDIAN’S FOREWORD

our contact centre than we were geared-up for.
The first six months of 2008/09 will be remembered
by our customers, and the staff of OPG, as a tough
time for everyone concerned.

I'm glad to say we did not allow that experience
to be a drag-anchor - far from it. | am very proud
that, across the spectrum of OPG's business last year,
we showed the determination and resilience to sort
out problems, improve our performance, and plan
and deliver for the future. | know we will not always
have met everyone's expectations — therein lies a
challenge for the future — but we have striven to be
open and honest about our difficulties, being clear
on levels of performance, and when improvements
would be seen.

Our commitment to change and improve was
signalled on a range of fronts:

W new designs of LPA forms were a priority, as
a first phase of our wider work to review the
implementation of the Mental Capacity Act 2005
(MCA). Come this autumn, shorter, clearer, more
helpful forms will be in use;

B the move of the Court of Protection
administration was another important reform
— allowing users to be clearer on the respective
roles of the Court and Public Guardian, but
also giving the Court direct access to the wider

knowledge, expertise and judicial resource



available in Her Majesty's Courts Service; and

B from a standing start in the autumn, we set up
and opened our new Birmingham office in April
- now fully operational with new staff, processes
and culture.

The OPG business plan for 2009/10 reflects and
builds on these changes, providing a platform from
which to develop our future strategy. That strategy
must encompass upholding the principles of the
MCA and it must reflect my statutory duties as Public
Guardian. But in terms of how the OPG markets
Lasting Powers of Attorney, how we develop what it
is to supervise those appointed to make decisions for
others, and how we strengthen the OPG investigative
role in the Safeguarding agenda, we have many
choices.

In making those choices | am determined that
we continue to put our customers at the heart
of everything we do. | am very grateful to the
individuals, firms, representative groups and other

institutions that have — as stakeholders, consultees

and complainants — helped us to improve.

I would like to highlight the Public Guardian
Board which, in its role to scrutinise and review
what | do as Public Guardian, has been a strong
source of constructive challenge and stakeholder
engagement.

This annual report provides a snapshot of
ayear in transition. | have no doubt that future
reports will depict rosier — not rose-tinted —
pictures of what the OPG can deliver. Crucially
what we are able to achieve as an organisation,
is all about what our people can achieve —
individually, in teams and as a whole. | have no
doubt that together we shall rise to any challenge

that the future presents us.

Martin John
Chief Executive and Public Guardian
9 July 2009

Caroline Bielanska is Chair
of Solicitors for the Elderly, a
not for profit organsiation of
more than 1,000 lawyers in
the UK who undertake Court
of Protection and Power of
Attorney work on behalf of
older and vulnerable adults,
their families and carers.

‘Over the last year, as Chair
of Solicitors for the Elderly, |
have been involved in continual
dialogue with the Office of the
Public Guardian. Both the Public
Guardian and his staff have
been open and receptive to
constructive criticism and have
listened to my views for the
revision of the Lasting Power
forms, process efficiencies and
legal issues that arise.

' have been particularly
grateful to Jill Martin, the OPG
legal officer, for the efficiency
with which she has responded
to my questions; enabling not
only our members to benefit,
but also those within the wider
legal community, with whom |
cascade the information.

‘Having the chance to work
with other stakeholders has
been an unexpected bonus;
understanding other viewpoints
creates common bonds and
shared respect, while creating
opportunities to work more
closely together outside of the
OPG's forum!
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The OPG:

Who we are
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he Office of the Public Guardian (OPG)
is an executive agency of the Ministry
of Justice (MoJ). It exists to safeguard
the interests of people who may lack
the mental capacity to make certain decisions
for themselves, and to enable people to make
provisions for their affairs to be looked after should
they lose capacity in the future.

Our principal functions are: to register Lasting
Powers of Attorney (LPAs) and Enduring Powers
of Attorney (EPAs); to supervise Court-appointed
Deputies; and to offer support and advice to those
who use our services.

We provide practical, administrative support to
ensure safeguards are in place to minimise the risk
of Deputies abusing their powers, and to ensure
that Attorneys and Deputies act with regard to the
code of practice of the Mental Capacity Act.

Our role within the Ministry of Justice
The OPG sits within the Access to Justice business
group of the MoJ, alongside such agencies as Her
Majesty’s Courts Service and the Tribunals Service.
As such, our aims are in line with those of the MoJ:
to create a safe, just and democratic society.

The OPG contributes to the Ministry’s
Departmental Strategy Objective of delivering
fair and simple routes to civil and family justice'

In achieving this, the OPG has a duty to ensure its
systems are efficient, effective and accessible.

The OPG's objectives include:

B Encouraging take-up of Powers of Attorney
to avoid the need for Court of Protection
intervention;

B Providing support to those appointed within the
framework of the MCA; and

B Contributing to the MoJ performance and
efficiency agenda by maintaining the OPG full
cost recovery strategy.

The Government Ministers responsible for the
OPG are: the Right Honourable Jack Straw MP, Lord
Chancellor and Secretary of State for Justice; and
Bridget Prentice MP, Parliamentary Under-Secretary

of State at the Ministry of Justice.

The five principles of the

Mental Capacity Act

1. All adults have the right to make decisions
for themselves, unless it can be shown that
they are unable to make them.

2.Everyone should be given all the help and
support they need to make a decision before
anyone concludes they cannot make their
own decision.

3.People are allowed to make what we might
think is an unwise or eccentric decision - this
doesn't mean they lack capacity to make a
decision.

4. Any actions made on behalf of someone
who lacks capacity must be done in their
best interests.

5.People who lack capacity must not have
their rights and freedoms restricted

unnecessarily by the decisions made for them.



As at 31 March 2009, the OPG employed 527
full-time equivalent staff, including temporary staff.
As such, we are a relatively small and agile agency

within the wider context of the MoJ.

Who uses our services?

The OPG has a number of types of customer. These

include:

B Donors - people who have actively made
Powers of Attorney to protect their finances and
welfare in the future;

B Attorneys — people who have been appointed
by Donors to manage their finances or welfare;

B Client - a person whose affairs are the subject of
the proceedings before the Court of Protection;

B Lay and professional Deputies — individuals or
authorities, such as local councils or solicitors,
who have been appointed by the Court to look
after a client’s affairs; and

B Other stakeholders — these could include GPs,
relatives of a client or Donor, representatives
from charities, such as Age Concern or Mencap,

or legal representatives.

Accessible: We are committed to making
our services available, affordable and
easy-to-use for everyone;
Customer-focused: We recognise that we
exist to protect vulnerable people who
need our services and we actively position
customers at the heart of our organisation;
Flexible: We are responsive to feedback and
are continually improving and adapting our
services to the needs of individuals; and
Supportive: While we provide administrative
and regulatory services, we also offer advice

and support to both Donors and Deputies.

|
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The Public Guardian is monitored,

scrutinised and supported by an independent
Public Guardian Board, chaired by

Rosie Varley OBE. The Board reports

annually on how well the Public Guardian

has discharged his or her duties.

‘The Public Guardian Board recognises that the
OPG's first year of operation was a difficult one.
Performance suffered because of overwhelming
demand, which, when coupled with limited
capacity, led to delays and problems in
accessing the service.

‘However, the Board is pleased to report that
this situation was recognised early and measures
put in place rapidly to tackle it. The incoming
Public Guardian used the flexibility at his disposal
to make significant differences to the organisation’s
processes and this had an early and marked impact.

‘' am also pleased to report that there has been
a significant decrease in the number of complaints
received by the OPG. Of course, there’s still a long
way to go, but taken along with the comments
we're getting from stakeholders, we feel the tide

has turned.

‘At the end of last year the Board made some
important recommendations and I'm very pleased
to say that most of these are in train’

‘I'm particularly encouraged that the project to
review the Mental Capacity Act (MCA) is to have a
stakeholder advisory board, which | will be chairing.
| see this as an example of the very constructive
relationship developing between the Board and the
Public Guardian.

‘Going forward, we want to make sure that in
implementing the MCA the right balance is struck
between empowering and safeguarding.

‘The objective behind the Act was to make
it easier for people to exercise choice over their
future, not make it more difficult, and we want to
assess whether this has been the case.

"The MCA marries very well with the
personalisation agenda that now underpins health
and social care services in the UK. They are both
aspects of a fundamental cultural and policy shift
towards empowering people and giving them

control over their lives!

ROSIE VARLEY, OBE,
CHAIR OF THE PUBLIC GUARDIAN BOARD



A year of change

[though the past 18 months have

been challenging at times, we have

made significant efforts to transform

our operations and we're now in a
strong position to capitalise on and take forward
some positive changes.

In July 2008, Martin John was appointed as
Public Guardian and Chief Executive of the OPG,
taking over from Richard Brook.

The OPG has evolved in line with Martin’s
priorities over the past 12 months.

We have continued to expand due to a
growing demand for our services, particularly in
relation to the registration of Powers of Attorney.

We view this as a real sign of our success in

promoting the work we do.

In order to maximise our potential for growth,
in 2008-09, we implemented a more proactive
media and communications strategy.

It has been our strategy to encourage more
people to make Lasting Powers of Attorney (LPAs)

while they still have the capacity to do so, and we

have addressed this partly through direct marketing

materials, such as leaflets in GP surgeries, and partly
through press, radio and television interviews
promoting our work (see right).

To cope with the steady increase in demand for
our services, more staff have been recruited into key
departments.

We have pressed forward with expansion into
new premises, plans for which were put in place

during 2008-09 (see Moving forward, page 36).

Fee ut offered in Losfing Powers of Atermey raview
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Becoming more accessible
Over the past year, the OPG has taken steps to

ensure it is easier and more cost-effective for

e everyone to access our services. This work will When the Mental Capacity Act came into force in
2008-09 continue with the Review of the Mental Capacity October 2007, the OPG made a commitment to
Act Implementation Project (RMIP) (see panel). Ministers, Parliament and the public that it would
It has been a key priority for us to reposition review the way the Act had been implemented.
customers at the heart of what we do, to ensure This scheduled review got under way
that the needs of the people we serve are at the in October 2008, with the aim of identifying
forefront of all our processes. and simplifying any unnecessarily complex
As well as cultural changes, practical processes, assessing how the Act has impacted
changes have also been made to improve the on society, and whether, in its implementation,
organisational efficiency of the OPG. One example the OPG is actually reaching the right people
of this has been the introduction of document and making a positive difference.

Some of the changes suggested by the
review will be commonsense and easy for the

OPG to make, others may require amendments to

It has been a key priority legislation, so will be more complicated to apply.
og 0 Il changes are a work in progress as the agenc
for us to reposrtlon CUStomers at the :\ims to sring about conti:uc?us improvemgent. '
° ° After an initial consultation period in 2008,
heart of our organlsatlon , o ensure
that the needs of the people we
Serve are at the forelfront Ofa“ M Introduction of an ‘intermediate’ supervision

our processes tier for Court-appointed Deputies; and

M Reorganisation of the OPG fee structure.

we have already progressed three key changes
in 2009-10. These are:
W Simplification of the Lasting Power of

Attorney application form;

More details on each of these three changes

scanning for all case correspondence at the point can be found within the relevant sections of this
it is received, to ensure there is a robust electronic report.
record.
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ccording to the Office for National

Statistics, one in four UK adults will

experience a mental health problem

at some point in their lives. Instances
of mental incapacity have steadily increased and
are expected to continue to do so among the
general population.

There is also an increased awareness of mental
capacity issues in the media with, for example,
celebrities acknowledging the impact that diseases
such as Alzheimer’s have had on their and their
families’ lives.

Therefore, the work that the OPG carries
out has a direct effect on the lives of a growing

number of people.

We have an important role to play in helping
people plan for the future in the event that they are
no longer able to make decisions about their health,
welfare, property and finances for themselves.

No one can predict when this time might
come and it is one of our key aims to raise
awareness among younger people of their ability
to make a Power of Attorney to safeguard their
future, in the same way they might write a will or
contribute to a pension fund.

Prior to October 2007, in order to protect their
finances in the event of mental incapacity, people
could make Enduring Powers of Attorney (EPAs).

EPAs that were made up until the end of

September 2007 are still valid for registration under

2008-09 KPIs

1a) (i) On receipt of an invalid or

incomplete LPA or EPA, we
will notify 80% of applicants
within 10 working days.

Ta) (i) On receipt of a valid LPA,

in 80% of cases we will
notify the party or parties
not making the application
within 10 working days.

1b) (i) We will register 98% of LPA

applications within five
working days of the end of
the statutory waiting period.

1b) (i) Where an Attorney makes

an EPA application within 10
days of notifying relatives, we
will register 98% within five
working days of the end of
the statutory waiting period.

1b) (iii) Where an Attorney makes

an EPA application more
than 10 days after notifying
relatives, we will register
98% within 15 working days
of receipt, or within five
working days of the end of
the statutory waiting period,
whichever is the later.

For more on KPIs, see page 70

EMPOWERING INDIVIDUALS &= PAGE 15



the new OPG regime. However, when the Mental
Capacity Act (MCA) came into force, EPAs were
replaced by Lasting Powers of Attorney (LPASs),
which can cover health and welfare as well as
property and finance decisions.

The increasingly high levels of applications for
LPAs show that, despite some negative publicity,
we have so far been very successful in publicising

the value of Powers of Attorney.

“ While thereisstilla

backlog of work to clear, gapsin
our service have now been identified
and we have put plans in place
to plug these

))

Currently, we receive around 400 EPA
registration requests and LPA applications per
day, which equates to around 8,000 per month.
At certain points in the past year, this peaked at
10,000 per month. The number of applications
is steadily increasing and it is predicted that it
will continue to do so as we do further work to
promote our services.

The demand for our services is much higher
than we originally anticipated, and this did create
some difficulties for us during our first year of
operation.

[t was our aim during 2008-09 to significantly
improve our rate of response to LPA applications,
however during the first half of the year, as volumes
continued to increase, the planned performance
improvement took longer than expected and, in
many cases, response times deteriorated.

Although there are still inconsistencies within
the system, from July 2008, we began to see the
first signs of improvement, as we met our target
of acknowledging an LPA application and issuing
notices within 10 days of receipt in some 90 per

cent of cases.
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Gaps in our service have been identified and
we have put in place measures to plug these.

Our processes have improved to the point
where we believe they are now robust, if not
perfect.

We have increased staffing within the
applications department, as well as improved our
processes, with the effects of our new office in
Birmingham already being felt (see Moving forward,

page 36).

The applications process

When we receive an application, it must be
checked for imperfections and acknowledged,
and we must notify the party or parties that did
not make the application. Once we have sent this
notification, a 42-day statutory waiting period
begins, during which time anyone entitled to
object to the LPA has the opportunity to do so.

Application forms are categorised as either

‘perfect’ (no mistakes), imperfect (rectifiable



mistakes), or invalid (the form is unusable and a
new form must be submitted).

There are still issues with forms that cannot
be registered because certain information is
incomplete or incorrect. However, a key difference
in 2008-09 has been the move to allow many more
‘imperfect’application forms to be resubmitted
without the payment of a second application fee.

Previously, any material mistakes or missing
essential information on the form would render it
invalid. However in many cases now applicants can
re-submit relevant sections of the form without
a second payment. We also begin the statutory
42-day waiting period while the form is being
resubmitted, hence cutting delays.

Some 75 per cent of application forms are valid
on receipt and get registered promptly. However
we still have inconsistencies in process, and we are
committed to addressing these problems.

We have identified design of forms as crucial to
achieving better outcomes for our customers. The
LPA application form is being redesigned to make
it clearer and easier to use, therefore reducing the
levels of incorrect and non-rectifiable application
forms received.

Work on the new forms continued in February
and March 2009, including some real-life testing to
help users and professionals, such as solicitors, to
inform the changes. New improved versions have
been agreed and will, subject to Parliamentary

approval, enter into general use in October 2009.

CASE STUDY:

Registering an existing EPA

In 1991, Mr and Mrs D, who were in the their
mid-sixties with four grown-up children, decided it
would be sensible to organise Powers of Attorney
in the event of any future incident.

Two years ago, in 2007, Mr D passed away and
Mrs D, now in her early eighties, found it difficult to
cope both physically and mentally with the running
of the house.

In 2008, following a fall, she became very
confused, and was unable to remember where she
lived. The family took the decision to register the EPA
and arranged for Mrs D go into care.

The EPA enabled the family to put the house up

for sale and the proceeds have been used for Mrs D's

benefit, including her care fees.

The EPA ensured that the family could properly

support Mrs D through a difficult period. Office of the

CASE STUDY:
Processing an imperfect LPA
In late May 2008, the OPG received an application

2008-2009

to register a Lasting Power of Attorney (LPA) from a
solicitor on behalf of his client.

When the application was checked, it was
found to be invalid, as the first two boxes on part
B of the form were omitted, and the registration

application form (LPA 002) was also missing.

A letter was sent to the solicitor, explaining

that the form was invalid, and that a new LPA
would have to be submitted, along with the £150
re-submission fee.

In July, the solicitor contacted the OPG to request
a review of its decision to reject the application on
what he considered to be minor grounds.

In August 2008, the OPG's legal guidelines for
LPA submissions were revised to enable applicants
to re-submit ‘imperfect’ sections of their form with
no fee required.

We therefore responded to the solicitor to
advise him of the impact of the new guidelines
and the fact he could re-submit the form, and at
the same time the statutory 42-day waiting period
was started.

The solicitor re-submitted the original part A
of the application form, along with revised and
now ‘perfect’parts B and C in September 2008,
and the registration team registered, scanned and
dispatched the registered LPA at the beginning of
October.
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2008-2009 KPIs

2a)

2b)

90% of new deputyship

cases will be assessed and a
supervision level set within
30 working days of the
court order being served on
the Public Guardian.

100% of ongoing
deputyships with close
supervision (type 1) will
have a formal reassessment
of the supervision level
within 13 months of the
previous assessment

2¢) We will carry out a case

review on no less than 4,000
type 2 cases during the year.

4a) We will put in place an

approved action plan in
100% of investigations cases
within 14 days of receipt.

4b) 75% of investigations will

be completed within three
months.

For more on KPIs, see page 70

s well as existing to encourage

and assist people to plan for their

future, the OPG is also responsible

for safeguarding the rights of those
people who lack mental capacity.

Where an individual has lost capacity but has
not previously made a Power of Attorney, the Court
of Protection (see page 26) needs to decide who
will act as Deputy to manage the affairs of the
client.

A Deputy may be a lay individual, such as a
family member, or they may be a professional, such
as a local authority officer, or a solicitor.

[t is the Public Guardian’s role to supervise the
appointed Deputies.

Supervision involves monitoring Deputies’
actions and decisions, and advising them on the
execution of their responsibilities to ensure they
are always acting in the best interests of the client.
A key factor is allowing the client to make their
own decisions as far as possible.

Supervision action ranges from written and
telephone correspondence through to visits, or
specific short-term interventions by the OPG while
a Deputy adjusts to their role.

In 2008-09, the OPG assessed 13,148 cases
(3,031 were reassessments of existing Deputies and
10,117 were new Deputies) and actively reviewed

2,609 Deputyship reports.

Types of supervision

The first six months of the OPG's operation were
spent assessing and allocating new and existing
cases to particular supervision levels, so that from
April 2008, all cases were categorised.

Over the 2008/09 year we operated three levels
of supervision: type 1 (close), type 2 (lighter touch)
and type 3 (minimal). The different levels attracted
different fees, based on the amount of intervention
the OPG is required to undertake. The annual fee
for a Deputy in the type 1 supervision category is
higher than for a Deputy within type 2, and so on.

A fourth, intermediate level of supervision was
introduced from 1 April 2009 as a result of our review
work, which identified too great a gap between
types 1 and 2 supervision. Some Deputies in the
type 2 bracket wanted a closer level of support from
the OPG in helping them carry out their role, and
the OPG identified others as struggling to meet
their responsibilities in this bracket. The new level is
known as type 2a (intermediate).

This new level will enable us to putina
greater level of support in the initial stages of a
Deputyship, where, for example, very little is yet
known about the Deputy.

The new level will be partly populated by some
existing type 2 cases where there is a need for
greater intervention, and partly by some existing

type 1 cases where we believe the risk is lower.

Protecting the
vulnerable from
abuse of power

PAGE 18 &2 VULNERABLE CITIZENS






It may be that just a short-term intervention is
needed, where we offer some extra guidance and
support before again referring the case to a type 2
regime.

We are also introducing a greater degree
of flexibility so that movement between the
supervision levels is more straightforward and
the OPG can be more responsive to its customers’

changing needs.

Which category?

As at 31 March 2009, there were approximately
1,200 cases within the type 1 supervision level.
The reasons for placing a Deputy on this more
closely monitored regime could be simply that
they require extra support while getting used

to their roles and responsibilities, or it could be
because the Deputy is failing in his or her role
and the OPG is applying to the Court to get them
discharged.

PAGE 20 &= VULNERABLE CITIZENS

The number of cases in type 2 supervision is

much greater, reflecting the lower risk. Over the past
12 months, we took the decision to increase the
number of checks we carried out on Deputies within
this level to ensure cases were not slipping through
our net of protection. Against a target of 4,000
checks, the team carried out more than 5,600.

Some of these checks were random sampling,
but others had been risk assessed, based on feedback
from visits to the Deputies (see pages 24-25).

A formal review of all type 2 cases is carried out
regularly and periodically and this will be the same
for type 2a cases.

Typically, cases are allocated to the type 3
supervision level when there is less than £16,000 of

funds to be managed.

Investigating concerns
Since the implementation of the Mental Capacity

Actin October 2007, there has been a 300 per cent



increase in referrals for investigation into the work

of Deputies and Attorneys.

This is largely because of increased

awareness of the role of the OPG and our
powers to step in and take action to protect
someone’s wellbeing.

All staff within the agency have received
training to help them recognise calls and
correspondence where concerns are raised
about the welfare of a vulnerable adult, so these
get escalated to the investigations team within
24 hours.

The OPG takes seriously its responsibilities in
the case of abuse of power by Deputies and in
a number of cases, particularly with professional
Deputyships, we have taken robust action in
getting the Deputy dismissed.

In the 12 months to April 2009, we made 61
applications to the 