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Introduction

This revised Code of Practice has been prepared in accordance with section 118
of the Mental Health Act 1983 (‘the Act’) by the Secretary of State after consulting
such bodies as appeared to him to be concerned, and laid before Parliament. The
Code will come into force [on 1 April 2015].

Purpose and legal status of the Code of Practice

Vi

vii

The Code provides guidance to registered medical practitioners (‘doctors’),
approved clinicians, managers and staff of providers and approved mental health
professionals (AMHPs) on how they should proceed when undertaking duties under
the Act.

It gives guidance to registered medical practitioners and other professionals about
certain aspects of medical treatment for mental disorder more generally.

The guidance given in the Code to local authorities is given under section 7 of the
Local Authority Social Services Act 1970 (duty to exercise social services functions
under guidance of Secretary of State).

The people listed above to whom the Code is addressed must have regard to the
Code. Departures from the Code could give rise to legal challenge — and a court, in
reviewing any departure from the Code, will scrutinise the reasons for the departure
to ensure that there is sufficiently convincing justification in the circumstances.

The Code is not statutory guidance for others, including commissioners of

health services, the police and ambulance services, and others in health and
social services (including the independent and voluntary sectors) involved in
commissioning or providing services to people who are, or may become, subject
to compulsory measures under the Act. It should be beneficial to them in carrying
out their duties. The Code should assist the Care Quality Commission and others
responsible for inspecting or monitoring the quality of such services, including
commissioners, local authorities, general practitioners and the Tribunal.

It is intended that the Code will be helpful to patients, their representatives, carers,
families, friends, advocates and others who support them.



Presentation

viii

Xi

Xii

Throughout the Code, the Mental Health Act 1983 is referred to as ‘the Act’. Where
there is reference to sections of other Acts, the relevant Act is clearly indicated.
Where the Code refers to ‘the regulations’ it means regulations made under the Act.

The Code is intended to offer guidance on the operation of the Act and does not
set out to explain each and every aspect of the Act and the regulations, orders and
directions which go with it. The Code is divided into 40 chapters which are grouped
into seven common themes to help readers navigate to what is of most interest or
relevance to them.

To guide readers to more detailed information and explanation, references are given
in the margins or footnotes to relevant legislation and to other reference material.

A list of relevant material is provided at the end of a chapter, where appropriate.
References made and any links provided to material or organisations do not
form part of the Code and do not attract the same legal status. The information
is provided for assistance only and references made should not suggest that the
Department of Health endorses the material.

Flowcharts are also included to illustrate the types of decisions that patients may
need to make on particular issues.

References to patients, children and young people and
commissioners

xiii

Xiv

XV

The Code refers throughout to ‘patients’ when it means people who are, or
appear to be, suffering from a mental disorder. This use of the term is not a
recommendation that the term ‘patient’ should be used in practice in preference
to other terms such as ‘service users’, ‘clients’, ‘individuals’ or similar terms. It is a
reflection of the terminology used in the Act itself.

When the Code refers to ‘children’ it means people under the age of 16. When it
refers to ‘young people’ it means people aged 16 or 17.

References to ‘commissioners’ mean NHS commissioners — clinical commissioning
groups or NHS Commissioning Board (NHS England) — and/or local authorities.
The meaning of each reference depends on where commissioning responsibilities
lie under the Act and other legislation (eg the National Health Service Act 2006).
Further information about commissioning responsibilities is listed in the ‘Related
material’ section at the end of the chapter.



The Care Quality Commission

XVi

Xvii

Xviii

The Care Quality Commission (CQQC) is responsible for reviewing (and where
appropriate, investigating) the exercise of powers and the discharge of duties in
relation to detention, community treatment orders (CTOs) and guardianship under
the Act. The CQC is also responsible for the regulation of all registered healthcare
providers, including mental healthcare providers, under the Health and Social Care
Act 2008. CQC is committed to integrating its monitoring of the exercise of powers
under the Act in its wider inspections of mental healthcare. Full roll out of the new
regulatory model is planned from October 2014 and is the subject of separate
detailed consultations being undertaken by CQC in Spring and Summer 2014,

The Code currently informs CQC'’s inspections but the planned changes will also
include a new ratings system (inadequate/requires improvement/good/outstanding).
The Code will be the starting point for CQC'’s rating system and will help to identify
what a ‘good’ rating looks like in the care and treatment of people subject to the
Act. The integrated model of inspection will mean that a provider’s exercise of
powers and discharge of duties under the Act informs its final CQC rating following
an inspection. The intention is that, where the principles and guidance of the Code
are not implemented, the CQC will consider using its regulatory powers to facilitate
change and improvement in local services.

Providers and professionals should not use the Code in isolation. They will also
need to consider relevant developments in professional practice, National Institute
for Health and Care Excellence (NICE) and professional guidelines, legislation and
case law to ensure they are consistently delivering the highest standards of care and
professional practice. The Code refers to relevant material not included in the Code
but these references are not exhaustive. The new introduction and guiding principles
encourage commissioners of services, health and care providers and professionals
to deliver a holistic, whole person approach to care that is reflective of clinical best
practice and quality. CQC in its monitoring of services will seek to ensure that this
takes place.

Scope of the Code

Xix

XX

The Code applies in the care and treatment of all patients in England who are
subject to the exercise of powers and the discharge of duties under the Act,
including patients who are detained, subject to CTOs or guardianship, or on leave
under the Act.

The Act applies to England and Wales. Wales has its own Code that applies in
Wales.'

T Welsh Assembly Government. Mental Health Act 1983: Code of Practice for Wales. 2008. http://www.wales.nhs.uk/sites3/Documents/816/Mental%20
Health%20Act%201983%20Code%200f%20Practice %20for%20Wales.pdf (The Welsh Government if currently reviewing this Code of Practice.)
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What to do if you think the Code is being inappropriately
applied

xxi  Everyone has a role in ensuring that the Act and the Code are complied with.
The Serious Case Review into Winterbourne View Hospital and subsequent
investigations and reports by the CQC illustrated that this was not always the case.
Commissioners,? CQC inspectors, general practitioners and other health and social
care practitioners and professional regulators all have an interest in identifying
concerns about how the Act is being applied or whether it is being ignored. Patients
in any of these organisations should raise any concerns they may have.

xxii  Patients, carers, family members and friends should also be able to raise any
concerns they may have. Every local provider must therefore make reasonable
efforts to raise awareness and understanding of the Code among patients, carers
and family, particularly in relation to their rights under the Act.

xxiii Local service providers must also have clear policies in place setting out how
patients, carers, family members, professionals, practitioners or other interested
bodies can raise concerns about a patient’s treatment. This must include how the
patient can, if required, take forward their complaint via the local Healthwatch or the
Patient Advisory Liaison Service, the CQC, the Parliamentary and Health Service
Ombudsman, the Tribunal or ultimately the Secretary of State for Health or Justice,
as appropriate.®

Related legislation
Mental Capacity Act 2005

xxiv There are many references throughout this Code to the Mental Capacity Act 2005
(MCA). The Code assumes that its readers are familiar with the main provisions of
the MCA as it relates to the care and treatment of people with mental disorders who
lack the capacity to take particular decisions for themselves, and does not attempt
to explain them.

xxv It will be difficult for professionals involved in providing care for people with mental
health problems to carry out their work (including their responsibilities under this Act)
without an understanding of key concepts in the MCA.

2 South Gloucestershire Safeguarding Adults Board, Winterbourne View Hospital: A Serious Case Review. 2012 http://hosted.southglos.gov.uk/wv/
report.pdf.

Care Quality Commission, Review of Compliance: Castlebeck Care Ltd. 2011.
Transforming Care: a national response to Winterbourne View Hospital Department of Health Review: Final Report. December. 2012.
8 For information on how to contact CQC see Related material in chapter 4.


http://hosted.southglos.gov.uk/wv

XXVi

XXVii

In particular, they will need to be familiar with the principles of the MCA to
understand when a person may lack capacity, to know when decisions can be
taken in the best interests of people who lack capacity to take those decisions
themselves, and the steps to be taken before doing so. They will also need to be
familiar with the concepts of advance decisions to refuse treatment, lasting powers
of attorney and donees of such powers (‘attorneys’), court-appointed deputies and
independent mental capacity advocates (IMCAS).

Although patients’ capacity to consent to treatment does not by itself determine
whether they can or ought to be detained under this Act, people involved in
deciding whether patients should be detained under this Act will also need to
understand how deprivation of liberty should be authorised. Deprivation of liberty
in hospitals and care homes may be authorised under the deprivation of liberty
safeguards added to the MCA by the Mental Health Act 2007 and the procedures
for so doing. The Court of Protection may authorise deprivation of liberty in other
settings.

Care Act 2014

xxviii In addition to the requirements of the Act, professionals (particularly those involved

XXiX

XXX

in discharging or treating patients in the community) should also consider the
requirements of the Care Act 20144, which applies to the care and support arranged
or provided by local authorities to patients in the community, such as patients
subject to CTOs or guardianship.

Professionals should consider the principles that the Care Act introduces about the
centrality of the patient and a holistic approach to care and support. These are very
much in line with the guiding principles proposed in this Code.

The Care Act requires local authorities, NHS commissioners and providers, and
housing services to work together to provide truly person-centred care and support.
It places a particular emphasis on preventing people’s needs from getting worse.
These duties are particularly important for people with mental illness who often
require support from a number of agencies in order to promote their recovery and
participate in society after leaving hospital or whilst on a CTO, guardianship or leave.

4 http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

8


http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

Using the Act

Chapter 1 Guiding principles
Chapter 2 Mental disorder definition
Chapter 3 Equality and human rights



Guiding principles

1

Guiding principles

Why read this chapter?

1.1 It is essential that all those undertaking functions under the Mental Health Act

(‘the Act’) understand the five sets of overarching principles. These must be
considered when making decisions in relation to care, support or treatment
provided under the Act. This chapter provides an explanation of the overarching
principles and stresses that they inform decisions rather than determining them.

The five overarching principles are:

Least restrictive option and maximising independence: Where it is possible
to treat a patient safely and lawfully without detaining them under the Act, the
patient should not be detained. Wherever possible a patient’s independence
should be maintained with a focus on recovery.

Empowerment and participation: Patients, their families and carers should be
fully involved in decisions about care, support and treatment.

Respect and dignity: Patients, their families and carers should be treated with
respect and dignity and listened to be professionals.

Purpose and effectiveness: Decisions about care and treatment must be
appropriate to the patient, and must be performed to current national guidelines
and/or current, available evidence based practice.

Efficiency and equity: Providers, commissioners and other relevant organisations
should work together to ensure that the quality of commissioning and provision
of mental health care services is equivalent to physical health and social care services.

Least restrictive option and maximising independence

1.2

1.3

1.4

1.5

10

Where it is possible to treat a patient safely without detaining them under the Act,
the patient should not be detained. If the Act is used, detention should be used for
the shortest time necessary, be delivered as close to the patient’s home or family as
reasonably possible and enable the patient to maintain contact with family, friends,
and their community.

Any restrictions must be necessary and proportionate, having regard to whether
the purpose for the restriction can be achieved in a way that is less restrictive of the
person’s rights and freedom of action.

Restrictions that apply to all patients in a particular setting (blanket restrictions) must
have clear justification for the particular group that they apply to and should not be
indiscriminate for the convenience of the provider.

Assessment, care and treatment under the Act should seek to enable patients to progress
towards recovery and re-establish their independence as soon as is safely practicable.
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Empowerment and participation

1.6

1.7

Patients must be given the opportunity to be involved in planning, developing and
reviewing their own treatment and care to help ensure that it is delivered in a way
that is as appropriate and effective for them as possible. The involvement of carers,
family members and other people who have an interest in the patient’s welfare
should be encouraged (unless there are particular reasons to the contrary) and their
views taken seriously.

Patients must be given sufficient information, and the information must be given

in a format that is easily understandable to them, to enable them to participate in
decision-making as far as they are capable of doing so. Patients should be made
aware of the support that an advocate can provide, including family members or
friends or, if they are eligible, an independent mental health advocate (IMHA) (or an
independent mental capacity advocate (IMCA) where relevant).

A patient’s views, past and present wishes and feelings (whether expressed
at the time or in advance), should be considered so far as they are reasonably
ascertainable. There must be no unlawful discrimination.

Respect and dignity

1.8

1.9

Patients, their families and carers must be treated with respect and dignity.
Practitioners performing functions under the Act should respect the rights and
dignity of patients, their families and carers, while also ensuring their safety and that
of others.

People taking decisions under the Act must recognise and respect the diverse
needs, values and circumstances of each patient, including their age, disability,
gender reassignment, marriage and civil partnership, pregnancy and maternity, race,
religion or belief, sex and sexual orientation.

Purpose and effectiveness

1.10a Care, support and treatment given under the Act should be given in accordance

with up-to-date national guidance and/or current evidence-based practice from
professional bodies, where this is available.

1.10b Patients should be offered treatment and care in environments that are safe (for

them and for the public) and supportive, which enable practitioners to deliver a
range of therapies with a focus on patient recovery, and other positive clinical and
personal outcomes, where appropriate. Care plans for detained patients should
focus on maximising recovery and ending detention as expeditiously as possible.

11
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1.11 Commissioners, providers and professionals must consider the broad range of
interventions and services needed to promote recovery after a patient leaves
hospital, including housing and employment opportunities. Treatment should be
appropriate to patients’ needs, taking account of their circumstances.

1.12 Physical healthcare needs must be assessed and addressed including steps to
reduce any potential side effects associated with any treatments.

Efficiency and equity

1.13 Commissioners and providers, including their staff, should give equal priority to
mental health as they do to physical health conditions.

1.14 Commissioners, providers and other relevant agencies should work together to
prevent mental health crises and, where possible, reduce the use of detention
through prevention and early intervention and by commissioning a range of services
that are accessible, responsive and as high quality as other health emergency
services.

1.15 Where patients are subject to compulsory detention, health and social care agencies
must work together to deliver a programme of care that, as far as practicable,
minimises the duration of detention, facilitates safe discharge from hospital and
takes into account the patient’s wishes.

1.16 Commissioners, providers and other relevant organisations should establish effective
relationships to ensure efficient working with accountability defined through joint
governance arrangements. Joint working should be used to minimise delay in care
planning needed to facilitate discharge.

Using the principles

1.17 All decisions must be lawful and informed by good professional practice. Lawfulness
necessarily includes compliance with the Human Rights Act 1998 (HRA).

1.18 The principles inform decisions, they do not determine them. Although each principle
must inform any decision made under the Act to which it relates, the weight given to
each principle in reaching a particular decision will need to be balanced in different
ways according to the particular circumstances of each particular decision.

12



Mental disorder definition

2 Mental disorder definition

Why read this chapter?

2.1 This chapter provides guidance on the definition of mental disorder for the
purposes of the Act. Mental disorder is defined in the Act as ‘any disorder or
disability of the mind’. Examples of clinically recognised disorders or disabilities
are given and it is made clear that difference should not be confused with
disorder.

Guidance is provided on dependence on alcohol or drugs and learning
disabilities and autistic spectrum disorders.

The Act applies to personality disorders in exactly the same way as it applies to
mental illness and other mental disorders.

Definition of mental disorder

2.2 Mental disorder is defined for the purposes of the Act as ‘any disorder or disability of
the mind’. Relevant professionals should determine whether a patient has a disorder
or disability of the mind in accordance with good clinical practice and accepted
standards of what constitutes such a disorder or disability.

2.3 Examples of clinically recognised conditions which could fall within this definition are
given in the following box.

13



Mental disorder definition

Clinically recognised conditions which could fall within the Act’s
definition of mental disorder

e Affective disorders, such as depression and bipolar disorder
e Schizophrenia and delusional disorders

e Neurotic, stress-related and somatoform disorders, such as anxiety, phobic disorders,
obsessive compulsive disorders, post-traumatic stress disorder and hypochondriacal
disorders

¢ Organic mental disorders such as dementia and delirium (however caused)

* Personality and behavioural changes caused by brain injury or damage (however
acquired)

e Personality disorders (see paragraphs 2.17 — 2.18 and chapter 21)

e Mental and behavioural disorders caused by psychoactive substance use (see
paragraphs 2.7 — 2.11)

e Eating disorders, non-organic sleep disorders and non-organic sexual disorders
¢ | earning disabilities (see paragraphs 2.12 — 2.16 and chapter 20)

e Autistic spectrum disorders (including Asperger’s syndrome) (see paragraphs 2.12
-2.16 and chapter 20)

¢ Behavioural and emotional disorders of children and young people (see chapter 19)

(Note: this list is not exhaustive)

2.4 The fact that someone has a mental disorder is never sufficient grounds for any

compulsory measure to be taken under the Act. Compulsory measures are
permitted only where specific criteria about the potential consequences of a person’s
mental disorder are met. There are many forms of mental disorder which are unlikely
ever to call for compulsory measures.

2.5 Care must always be taken to avoid diagnosing, or failing to diagnose, mental

14

disorder on the basis of preconceptions about people or failure to appreciate cultural
and social differences. What may be indicative of mental disorder in one person,
given their background and individual circumstances, may be nothing of the sort in
another person.



2.6

Mental order definition

Difference should not be confused with disorder. No-one may be considered to

be mentally disordered solely because of their political, religious or cultural beliefs,
values or opinions, unless there are proper clinical grounds to believe that they are
the symptoms or manifestations of a disability or disorder of the mind. The same is
true of a person’s involvement, or likely involvement, in illegal, anti-social or ‘immoral’
behaviour. Beliefs, behaviours or actions which do not result from a disorder or
disability of the mind are not a basis for compulsory measures under the Act, even if
they appear unusual or cause other people alarm, distress or danger.

Dependence on alcohol or drugs

2.7

2.8

2.9

Section 1(3) of the Act states that dependence on alcohol or drugs is not considered
to be a disorder or disability of the mind for the purposes of the definition of mental
disorder in the Act.

This means that there are no grounds under the Act for detaining a person in
hospital (or using other compulsory measures) on the basis of alcohol or drug
dependence alone. Drugs for these purposes may be taken to include solvents and
similar substances with a psychoactive effect.

Alcohol or drug dependence may be accompanied by, or associated with, a mental
disorder which does fall within the Act’s definition. If the relevant criteria are met, it
is therefore possible, for example, to detain people who are suffering from mental
disorder, even though they are also dependent on alcohol or drugs. This is true
even if the mental disorder in question results from the person’s alcohol or drug
dependence.

2.10 The Act does not exclude other disorders or disabilities of the mind related to

2.11

the use of alcohol or drugs. These disorders — eg withdrawal state with delirium

or associated psychotic disorder, acute intoxication, organic mental disorders
associated with prolonged abuse of drugs or alcohol — remain mental disorders for
the purposes of the Act.

Medical treatment for mental disorder under the Act (including treatment with
consent) can include measures to address alcohol or drug dependence if that is an
appropriate part of treating the mental disorder which is the primary focus of the
treatment.

15
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Learning disabilities and autistic spectrum disorders

2.12 Learning disabilities and autistic spectrum disorders are forms of mental disorder as
defined in the Act.

2.13 Someone with a learning disability and no other form of mental disorder may not be
detained for treatment or made subject to guardianship or a community treatment
order (CTO) unless their learning disability is accompanied by abnormally aggressive
or seriously irresponsible conduct on their part.

2.14 This ‘learning disability qualification’ only applies to specific sections of the Act. In
particular, it does not apply to detention for assessment under section 2 of the Act.

2.15 The learning disability qualification does not apply to autistic spectrum disorders
(including Asperger’s syndrome). It is possible for someone with an autistic spectrum
disorder to meet the criteria for compulsory measures under the Act without having
any other form of mental disorder, even if it is not associated with abnormally
aggressive or seriously irresponsible behaviour. While experience suggests that this
is likely to be necessary only very rarely, the possibility should never automatically be
discounted.

2.16 For further guidance on particular issues relating to people with learning disabilities
or autistic spectrum disorders (including further guidance on the learning disability
qualification), see chapter 20.

Personality disorders

2.17 Apart from the learning disability qualification described above, the Act does not
distinguish between different forms of mental disorder. The Act therefore applies to
personality disorders (of all types) in exactly the same way as it applies to mental
illness and other mental disorders.

2.18 No assumptions should be made about the suitability of using the Act — or indeed
providing services without using the Act — in respect of personality disorders or the
people who have them. What should inform decisions are the needs of the individual
patient, the risks posed by their disorder and what can be done to address those
needs and risks, both in the short and longer term (see chapter 21 for further
guidance on personality disorders).

16
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3 Equality and human rights

Why read this chapter?

3.1 Equality and human rights considerations are considered throughout the Code.
Individual chapters explain relevant human rights issues and give good practice
guidance. This chapter builds on this to highlight specific examples of good
practice in service delivery and professional practice in relation to the Act, which
advances equality and protects human rights.

Equality, human rights and health inequalities legislation

3.2 Commissioners and providers will need to consider the legislation and international
conventions listed in Figure 1. NHS commissioners also need to ensure their policies
comply with the duty to have regard to reducing health inequalities in the (section
13G in respect of the NHS Commissioning Board and section 14T for clinical
commissioning groups in the National Health Service Act 2006) in the access to, and

benefits from, healthcare.

Figure 1: Human rights, equality and health inequalities legislation

® UN Declaration of Human Rights
1948

http://www.un.org/en/documents/udhr/

¢ UN Convention on the Rights of
the Child

http://www.unicef.org.uk/Documents/Publication-pdfs/
UNCRC PRESS200910web.pdf

http://www.unicef.org.uk/Documents/Publication-pdfs/
UNCRC_summary.pdf

http://www.unicef.org/crc/files/Rights overview.pdf

® UN Convention on the Rights of
Persons with Disabilities

http://www.un.org/disabilities/convention/conventionfull.
shtml

e European Convention on Human
Rights (ECHR)

http://www.echr.coe.int/Documents/Convention ENG.pdf

e Human Rights Act 1998

http://www.legislation.gov.uk/ukpga/1998/42

e Equality Act 2010 -
Public Sector Equality Duty
(PSED)

http://www.legislation.gov.uk/ukpga/2010/15

https://www.gov.uk/equality-act-2010-guidance#public-
sector-equality-duty

¢ National Health Service Act
2006 — duty to reduce health
inequalities introduced by the
Health and Social Care Act 2012

http://www.leqislation.gov.uk/ukpga/2012/7

https://www.gov.uk/government/uploads/system/uploads/
attachment data/file/138267/C2.-Factsheet-Tackling-

inequalities-in-healthcare-270412.pdf

17
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3.3

3.3

3.4

18

Human rights legislation provides a framework for delivering the best possible
outcome for everyone who uses services. This means:

e putting human rights principles and standards into practice
e aiming to secure the full enjoyment of human rights for all
® ensuring rights are protected and secured.

In some instances, there will be consideration of competing human rights, which
may require finely balanced judgments. Such decisions and the reasons for them
should be clearly documented. The Human Rights Act (HRA) places a duty on public
authorities to respect and protect people’s human rights. A wide range of bodies
carrying out public functions, including the delivery of public services by private

and contracted-out providers, have legal obligations to respect and protect human
rights.

A human rights-based approach can be achieved by applying what has been
described as the ‘PANEL’ principles:

Participation — enabling meaningful participation of key stakeholders in our policy
development. Everyone has the right to participate in decisions which affect their
human rights.

Accountability — ensuring clear accountability through the system for human rights.
Accountability requires effective monitoring of human rights standards as well as
effective remedies for human rights breaches. For this there must be appropriate
laws, policies, institutions, administrative procedures and mechanisms of redress in
order to secure human rights.

Non-discrimination and equality — working to eliminate discrimination by
embedding equality through our systems, processes and outputs. All forms
of discrimination in the realisation of rights must be prohibited, prevented and
eliminated. It also requires the prioritisation of those in the most marginalised
situations who face the biggest barriers to realising their rights.

Empowerment — of all with knowledge, skills and commitment to realising human
rights. Individuals and communities should know their rights. It also means that
they should be fully supported to participate in the development of policy and
practices which affect their lives and to claim rights where necessary.

Legality — expressly applying the HRA and linking to international and European
standards and bodies. A human rights-based approach requires the recognition
of rights as legally enforceable entitlements and is linked in to national and
international human rights law.
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Equality Act 2010

3.5

The Equality Act makes it unlawful to discriminate (directly or indirectly) against

a person on the basis of a protected characteristic or combination of protected
characteristics.® Disability is a protected characteristic under the Equality Act and
includes a mental impairment that has a substantial and long-term adverse effect
on the person’s ability to carry out normal day-to-day activities. Other protected
characteristics include age, disability, gender reassignment, marriage and civil
partnership, pregnancy and maternity, race, religion or belief, sex and sexual
orientation.

Public sector equality duty (PSED)

3.6

3.7

Under the PSED (section 149) public authorities including NHS commissioners, NHS
providers and local authorities must have due regard to the need to:

e climinate unlawful discrimination, harassment and victimisation

¢ advance equality of opportunity between people who share a protected
characteristic and those who do not, and

e foster good relations between people who share a protected characteristic and
those who do not.

Complying with the PSED may involve treating persons with mental health problems
more favourably than others in order to achieve equality of access to services and
outcomes.

Reasonable adjustments

3.8

3.9

The Equality Act places a duty on providers of services to the public, including NHS
services, to make ‘reasonable adjustments’ for people with a disability (including
mental impairment). Providers must take reasonable steps to avoid putting a person
with a disability at a substantial disadvantage by changing a provision, criterion

or practice, by modifying physical barriers, and/or by providing auxiliary aids and
services.

The reasonable adjustments a person may need should be considered as part of
a person-centred care planning process in all mental health service settings (see
chapter 34). Figure 2 includes examples of reasonable adjustments:

5 Section 4 of the Equality Act 2010. Protected characteristics are also defined for the purpose of the section 149 public sector equality duty in that
section.
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Figure 2: Examples of reasonable adjustments

* Assessment for detention is undertaken by professionals with the appropriate
specialist skills to assess the person based on their individual needs, eg
adjustments if the person has a learning disability, an autism spectrum disorder or
is deaf.

e Ensuring physical access is as accessible as possible eg through appropriate
signage and lighting.

e Ensuring information for patients is in a format accessible to the person, eg using
pictures and big print, or providing translations into the person’s first language.

* Ensuring there are adequate numbers of staff with the right skills and experience
to communicate effectively with patients, eg staff who can use sign language or
communicate in the person’s first language.

e Providing specific or additional training for staff who work with people with learning
disabilities or autism spectrum disorders.

* Ensuring meetings are accessible to people, eg providing materials in an
appropriate format and holding the meeting in an accessible venue. The provision
of an independent mental health advocate (IMHA) can support a patient to
participate in decisions about their care and treatment.

Monitoring and compliance

3.10 Commissioners and providers should have in place an ‘Equality and Human Rights
Policy’ for service provision and practice in relation to the Act, which should be
reviewed at Board (or equivalent) level at least annually. The policy should set out
how the organisation complies with applicable human rights, equality and health
inequalities legislation, and any priority areas for action.

3.11 Commissioners and providers should ensure that their local policies and standards

(see summary in Annex B) comply with the applicable human rights, equality and
health inequalities legislation.
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4

Information for patients, nearest
relatives, carers and others

Why read this chapter?

4.1 This chapter gives guidance on the information that must be given to patients,

and their nearest relatives. It also gives guidance on communication with
patients, their families and carers and other people.

Effective communication is essential in ensuring appropriate care and respect for
patient’s rights, and those responsible for caring for patients should identify any
communication difficulties and seek to address them. The Act requires hospital
managers to take steps to ensure that patients who are detained or are the
subject of a community treatment order (CTO) understand important information
about how the Act applies to them.

This chapter gives guidance on the information that must be given to patients
and their nearest relatives. It also gives guidance on communication with
patients, their families and carers and other people.

Communication with patients

4.2

4.3

4.4
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Effective communication is essential in ensuring appropriate care and respect for
patients’ rights. It is important that the language used is clear and unambiguous
and that people giving information check that the information that has been
communicated has been understood.

Everything possible should be done to overcome barriers to effective
communication, which may be caused by any of a number of reasons. For example,
a patient’s first language may not be English. Patients may have difficulty in
understanding technical terms and jargon or in maintaining attention for extended
periods. For example, they may have a hearing or visual impairment or have difficulty
in reading or writing, or have a learning disability. A patient’s cultural background may
also be very different from that of the person speaking to them. Children and young
people will need to have information explained in a way they can understand and in
a format that is appropriate to their age.

Those with responsibility for the care of patients need to identify how communication
difficulties affect each patient individually so that they can assess the needs of

each patient and address them in the most appropriate way. Hospitals and other
organisations should make people with specialist expertise (eg in sign language or
Makaton) available as required. Often families, carers and advocates can help with or
advise on best ways of communicating with a patient.



4.5

4.6

4.7

Information for patients, nearest relatives, carers and others

Where an interpreter is needed, every effort should be made to identify an interpreter
who is appropriate to the patient, given the patient’s sex, religion or belief, dialect,
cultural background and age. Interpreters need to be skilled and experienced

in medical or health-related interpreting. The patient’s relatives and friends as
intermediaries or interpreters is not good practice, and should only exceptionally

be used, including when the patient is a child or a young person. Interpreters (both
professional and non-professional) must respect the confidentiality of any personal
information they learn about the patient through their involvement.

Independent mental health advocates (IMHAs) engaged by patients can be
invaluable in helping patients to understand the questions and information being
presented to them and in helping patients to communicate their views to staff (see
chapter 6).

Wherever possible, patients should be engaged in the processes of reaching
decisions which affect their care and treatment under the Act. Consultation with
patients involves helping them to understand the issues, their own role and the roles
of others who are involved in taking decisions. Ideally decisions should be agreed
with the patient. Where a decision is made that is contrary to the patient’s wishes,
that decision and the authority for it should be explained to the patient using a form
of communication that the patient understands. Families, carers and advocates
should be involved where the patient wishes or if the patient lacks capacity to
understand.

Information for detained patients and patients on supervised
community treatment

4.8

4.9

The Act requires hospital managers to take steps to ensure that patients who are
detained in hospital under the Act, or who are subject to a community treatment
order (CTO), understand important information about how the Act applies to them.
This must be done as soon as practicable after the start of the patient’s detention or
the CTO. This information must be given to patients subject to a CTO (‘community
patients’) who are recalled to hospital at the time they are being recalled.

Information must be given to the patient both orally and in writing, including in
accessible formats as appropriate (eg Braille, Moon, easy read) and in a language
the patient understands. These are not alternatives. Those providing information to
patients should ensure that all relevant information is transported in a way that the
patient understands.

4.10 It would not be sufficient to repeat what is already written on an information leaflet as

a way of providing information orally.

4.11 Patients should be given all relevant information, including on complaints, advocacy,

legal advice, safeguarding and the role of the CQC. This information should be
readily available to them throughout their detention or the period of the CTO.
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Information about detention and CTOs

4,12 Patients must be informed:

¢ of the provisions of the Act under which they are detained or subject to a CTO and
the effect of those provisions

¢ of the rights (if any) of their nearest relative to discharge them (and what can
happen if their responsible clinician does not agree with that decision)

e for community patients, of the effect of the CTO, including the conditions which
they are required to keep to the circumstances in which their responsible clinician
may recall them to hospital, and

e that help is available to them from an IMHA, and how to obtain that help
(chapter 6).

4.13 As part of this, they should be told:
¢ the reasons for their detention or CTO
¢ the maximum length of the current period of detention or CTO

e that their detention or CTO may be ended at any time if it is no longer required or
the criteria for it are no longer met

e that they will not automatically be discharged when the current period of detention
or CTO ends

e that their detention or CTO will not automatically be renewed or extended when the
current period of detention or CTO ends

e the reasons for being recalled, and
e for patients subject to a CTO, the reasons for the revocation of a CTO.

4.14 Patients should also be told the essential legal and factual grounds for their
detention or CTO. For the patient to be able to adequately and effectively challenge
the grounds for their detention or their CTO, should they wish, they should be given
the full facts rather than simply the broad reasons. This should be done promptly
and clearly.

4.15 In addition, a copy of the detention or CTO documentation should be made available
to the patient as soon as practicable and as a priority, unless the hospital managers
are of the opinion (based on the advice of the authors of the documents) that the
information disclosed would adversely affect the health or wellbeing of the patient or
others. It may be necessary to remove any personal information about third parties.

4.16 Where the section of the Act under which the patient is being detained changes,

they must be provided with the above information to reflect the new situation. The
same applies where a detained patient becomes patient subject to a CTO.
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Information about recall to hospital whilst on CTO

4.17a Where a patient is to be recalled to hospital (see paragraphs 29.42 — 29.65), the
responsible clinician should give (or arrange for the patient to be given) oral reasons
for the decision before the recall. The patient may nominate another person who
they wish to be notified of the decision.

4.17b Where a conditionally discharged patient is to be recalled to hospital a brief verbal
explanation of the Secretary of State’s reasons for recall should be provided to the
patient at the time of recall unless there are exceptional reasons why this is not
possible, eg the patient is violent or too distressed. The Secretary of State’s warrant
will detail the reasons. The patient must also receive a full explanation of the
reasons for his/her recall within 72 hours after admission in line with Health Service
Guidelines HSG(93)20. Both written and oral explanation should be provided.
Further information is available at paragraphs 29.49 — 29.59.

Information about consent to treatment

4.18 Patients must be told what the Act says about treatment for their mental disorder. In
particular they must be told:

e the circumstances (if any) in which they can be treated without their consent — and
the circumstances in which they have the right to refuse treatment

e the role of second opinion appointed doctors (SOADs) and the circumstances in
which they may be involved, and

¢ (where relevant) the rules on electro-convulsive therapy (ECT) and medication
administered as part of ECT (see paragraphs 25.18 — 25.24).
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Information about seeking a review of detention or CTOs

4.19 Patients must be informed of their rights to be considered for discharge, particularly:

e of the right of the responsible clinician and the hospital managers to discharge
them (and, for restricted patients, that it is subject to the agreement of the
Secretary of State for Justice)

e of their right to ask the hospital managers to discharge them

e that the hospital managers must consider discharging them when their detention is
renewed or their CTO is extended

e of their rights to apply to the Tribunal

e of the rights (if any) of their nearest relative to apply to the Tribunal on their behalf
e about the role of the Tribunal, and

* how to apply to the Tribunal.

4.20 Hospital managers should ensure that patients are offered assistance to request

4.21

a hospital managers’ hearing or make an application to the Tribunal, and that the
applications are transmitted to the Tribunal without delay. They should also be told:

* how to contact a suitably qualified legal representative (and should be given
assistance to do so if required)

e that free legal aid may be available, and

* how to contact any other organisation which may be able to help them make an
application to the Tribunal.

It is particularly important that patients are well-informed and supported to make
an application to the Tribunal if they are on a CTO, do not otherwise have regular
contact with their nearest relative or people who could help them make an
application, or lack capacity.

4.22 Patients whose CTOs are revoked, and conditionally discharged patients recalled to

hospital, should be told that their cases will be referred automatically to the Tribunal.

Information about the Care Quality Commission (CQC)

4.23 Patients must be informed about the role of the CQC and of their right to meet

visitors appointed by the CQC in private. Patients should be told when the CQC is to
visit their hospital and be reminded of the CQC’s role.

4.24 Patients may make a complaint to the CQC, and must be informed of the process
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Information about withholding of correspondence

4.25 Detained patients must be told that their letters for posting may be withheld if the
person to whom it is addressed asks the hospital managers to do so. Patients in
high security psychiatric hospitals must be told about the other circumstances in
which their correspondence may be withheld, the procedures that will be followed
and of their right to ask the CQC to review the decisions taken.

Keeping patients informed of their rights

4.26 Those with responsibility for patient care should ensure that patients are reminded
from time to time of their rights and the effects of the Act. It may be necessary to
give the same information on a number of different occasions or in different formats
and to check regularly that the patient has fully understood it. Information given to a
patient who is unwell may need to be repeated when their condition has improved.
It is helpful to ensure that patients are aware that an IMHA can help them to
understand the information (see paragraph 6.11).

4.27 A fresh explanation of the patient’s rights should be considered in particular where:

e the patient is considering applying to the Tribunal, or when the patient becomes
eligible again to apply to the Tribunal

e the patient requests the hospital managers to consider discharging them

e the rules in the Act about their treatment change (eg because three months have
passed since they were first given medication, or because they have regained
capacity to consent to treatment) (see chapters 23, 24 and 25)

e any significant change in their treatment is being considered
e there is to be a care programme approach review (or its equivalent)
e renewal of their detention, or extension of their CTO is being considered
* a decision is taken to renew their detention or to extend their CTO
 a decision is taken to recall a community patient or revoke a CTO, or
* a decision is taken to recall a conditionally discharged patient to hospital.
4.28 \When a detained patient or a community patient is discharged, or the authority for
their detention or the CTO expires, this fact should be made clear to them. The

patient should be given an explanation of what happens next, including any section
117 after-care or other services which are to be provided.
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Information for nearest relatives

4.29 The Act requires hospital managers to take such steps as are practicable to give
the patient’s nearest relative a copy of any information given to the patient in writing,
unless the patient requests otherwise. The information should be given to the
nearest relative when the information is given to the patient, or within a reasonable
time afterwards.

4.30 When a patient detained under the Act or subject to a CTO is given information,
they should be told that the written information will also be supplied to their nearest
relative, so that they have a chance to object.

4.31 The nearest relative should be told of the patient’s discharge from detention or CTO
(where practicable), unless either the patient or the nearest relative has requested
that information about discharge should not be given. This includes discharge from
detention onto a CTO. If practicable, the information should be given at least seven
days in advance of the discharge.

4.32 |n addition, regulations require nearest relatives to be informed of various other
events, including the renewal of a patient’s detention, extension of a CTO and
transfer from one hospital to another.

4.33 These duties to inform nearest relatives are not absolute. In almost all cases,
information is not to be shared if the patient objects.

4.34 In addition, there will occasionally be cases where these duties do not apply
because disclosing information about the patient to the nearest relative cannot be
considered practicable, on the grounds that it would have a detrimental impact on
the patient that is disproportionate to any advantage to be gained from informing
the nearest relative. This would therefore be a breach of the patient’s right to privacy
under the European Convention on Human Rights (ECHR). The risk of this is greatest
where the nearest relative is someone whom the patient would not have chosen
themselves. Before disclosing information to nearest relatives without a patient’s
consent, the person concerned must consider whether the disclosure would be
likely to:

e put the patient at risk of physical harm or financial or other exploitation

e cause the patient emotional distress or lead to a deterioration in their mental
health, or

* have any other detrimental effect on their health or wellbeing and, if so, whether
the advantages to the patient and the public interest of the disclosure outweigh the
disadvantages to the patient, in the light of all the circumstances of the case.
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Communication with other people nominated by the patient

4.35 Patients may want to nominate one or more people who they would wish to be
involved in, or notified of, decisions related to their care and treatment.

4.36 Patients may nominate an IMHA, another independent advocate, or a legal
professional. They may also nominate a relative, carer, friend or other informal
supporter or advocate.

4.37 The involvement of such friends, relatives or other supporters can have significant
benefits for the care and treatment of the patient. It can provide reassurance to the
patient, who may feel distrustful of professionals who are able to impose compulsory
measures on them, or are relatively unfamiliar and unknown to the patient. People
who know the patient well can provide knowledge of the patient and perspectives
that come from long-standing and intimate involvement with the patient prior to (and
during) their involvement with mental health services. They can provide practical
assistance in helping the patient to transport information and views and may have
knowledge of advance decisions or statements made by the patient (see chapter 9).

4.38 Professionals should normally agree to a patient’s request to involve carers, relatives,
friends or other informal supporters or advocates. They should tell the patient
whenever such a request will not be, or has not been, granted. Where a patient’s
request is refused, it is good practice to record this in the patient’s notes, giving
reasons for the refusal. It may not always be appropriate to involve another person
as requested by the patient, for example where:

e contacting and involving the person would result in a delay in making the decision
in question that would not be in the patient’s best interests

e the involvement of the person is contrary to the best interests of the patient, or
e that person has requested that they should not be involved.

4.39 Professionals should take steps to find out whether patients who lack capacity to
take particular decisions for themselves have an attorney or deputy with authority to
take the decision on their behalf. Where there is such a person, they act as the agent
of the patient, and should be informed in the same way as the patient themselves
about matters within the scope of their authority.
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Involvement of carers

4.40 Carers are key partners with health and care services and local authorities in

4.41

providing care, especially for relatives and friends who have mental disorders.®In
many instances, especially when a patient is not in hospital, the patient’s carers

and wider family will provide more care and support than health and social care
professionals. It is important for professionals to identify all individuals who provide
care and support for patients, to ensure that health and care services assess those
carers’ needs and, where relevant, provide support to meet them. Local authorities
also have duties in the Care Act 2014 to assess adult carers’ current and future
needs for support and, must meet eligible needs for support.” The Children and
Families Act 2014 also places a duty on local authorities to assess needs for support
of both parent carers of disabled children and young carers.®

Unless there are good reasons to the contrary, patients should be encouraged to
agree to their carers being involved in decisions under the Act and to them being
kept informed. If patients lack capacity to consent to this, it may be appropriate to
involve and inform carers if it is in the patient’s best interests — although that decision
must always be made in the light of the specific circumstances of the case.

4.42 In order to ensure that carers can, where appropriate, participate fully in decision-

making, it is important that they have access to:
e practical and emotional help and support to assist them in participating, and
e timely access to comprehensive, up-to-date and accurate information.

4.43 Even if carers cannot be given detailed information about the patient’s case, where

appropriate they should be offered general information, in an appropriate form, which
may help them understand the nature of mental disorder, the way it is treated, and
the operation of the Act.

Information for patients’ children

4.44 Paragraph 4.45 applies equally to children, young people or individuals with

a learning disability who are supporting parents who have mental disorder. In
considering the kind and amount of information which young people (especially
young carers) should receive about a parent’s condition or treatment, the people
giving the information will need to balance the interests of the child against the
patient’s right to privacy and their wishes and feelings. Any such information should
be appropriate to the age and understanding of the young person.

5 http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

7 These duties are expected to become operational on 1 April 2015.

8 http://www.legislation.gov.uk/ukpga/2014/6/contents/enacted
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Hospital managers’ information policy

4.45 The formal duty to ensure that detained and community patients, and their nearest
relatives, have been informed about their legal situation and rights falls to the hospital
managers. In practice, it would usually be more appropriate for professionals
working with the patient to provide them with the information. In order to fulfil their
statutory duties hospital managers should have policies in place to ensure that:

e the correct information is given to patients and their nearest relatives

e information is given in accordance with the requirements of the legislation, at
a suitable time and in an accessible format, where appropriate with the aid of
assistive technologies and interpretative and advocacy services

* people who give the information have received adequate and appropriate training
and guidance and, if relevant, have specialist skills in relation to people with
learning disability, autism and/or children and young people

* a record is kept of the information given, including how, when, where and by
whom it was given, and an assessment made of how well the information was
understood by the recipient

¢ regular checks are made that information has been properly given to each patient
and understood by them, and

e information must be provided in a format and/or language that the individual
understands (eg Braille, easy-read or Moon).

Information for informal hospital inpatients

4.46 Although the Act does not impose any duties to give information to informal patients,
these patients should have their legal position and rights explained to them.

4.47 Informal patients should be provided with relevant information (eg about how to
make a complaint and consent requirements for treatment).

4.48 Informal patients must be allowed to leave if they wish, unless they are to be
detained under the Act. Both the patient and, where appropriate, their carer and
advocate should be made aware of this right with information being provided in
a format and language the patient understands. Local policies and arrangements
about movement around the hospital and its grounds must be clearly explained
to the patients concerned. Failure to do so could lead to a patient mistakenly
believing that they are not allowed to leave hospital, which could result in an unlawful
deprivation of their liberty and a breach of their human rights.
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Information for those subject to guardianship

4.49 Responsible local authorities are required to take steps to ensure that guardianship

patients understand their rights to apply to a Tribunal and the rights of their nearest
relatives. The same information must also normally be given to nearest relatives.
More generally, local authorities (and private guardians) should do what they can to
ensure that patients understand why they are subject to guardianship and what it
means for them.

Information about complaints or if the Act is not being
applied appropriately

4.50 A patient and persons supporting them (eg a patient’s nearest relative, family, carer,

4.51

advocate or legal representative), especially a patient lacking capacity, must be
supported to make a complaint if they think the safeguards of the Act are not being
appropriately applied or they have concerns about the care and treatment being
provided.

Staff should be aware that it can be particularly difficult for patients and those
supporting them to take forward complaints due to their mental ill-health and fear
that this may impact on the quality of care and support they receive. All efforts
must be made to support patients (especially those lacking capacity) and those
supporting them to make complaints without any negative impact on the quality of
care and support provided.

4.52 It is usually best for initial concerns to be raised locally. All providers should have

clear complaints policies and procedures. Patients and those supporting them
(including nearest relatives, family, carers and advocates) must be given information
about how to make a complaint to the hospital. The information must be in formats
that these individuals can understand.

4.53 Information about how to make a complaint to the service commissioner, CQC or

Parliamentary and Health Ombudsmen should also be readily available.

4.54 CQC is likely to ask providers to detail the information provided to patients and those
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Related material

e Care Quality Commission (Additional Functions) Regulations 2011.
WWW.CQC.0rg.uk

* High Security Psychiatric Services (Arrangements for Safety and Security at
Ashworth, Broadmoor and Rampton Hospitals) Directions 2011.

e Care Act 2014. http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

e Children and Families Act 2014. http://www.leqislation.gov.uk/ukpga/2014/6/
contents/enacted

At the time of going to publication the contact details for CQC are:

Call CQC on:
03000 616161 and press ‘1’ to speak to the mental health team.

Write to CQC at:

CQC Mental Health Act
Citygate

Gallowgate

Newcastle

NE1 4PA

Email CQC at:
enquiries@cqgc.org.uk

Or fill out a “Tell us your experience’ form on the CQC website: www.cqgc.org.uk

This material does not form part of the Code. It is provided for assistance only.
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The nearest relative

S5

The nearest relative

Why read this chapter?

5.1 This chapter gives guidance on the identification, appointment and displacement

of nearest relatives under the Act. The ‘nearest relative’ for the purposes of

the Act may not be the same person as the patient’s ‘next of kin’. The chapter
gives guidance on what to do if there is no nearest relative and displacement of
nearest relatives and appointment of acting nearest relative by the County Court.

Identification of the nearest relative

5.2

5.3

5.4

Section 26 of the Act defines ‘relative’ and ‘nearest relative’ for the purposes of the
Act. It is important to remember that the nearest relative for the purposes of the

Act may not be the same person as the patient’s ‘next of kin’. The identity of the
nearest relative may change with the passage of time — eg if the patient enters into a
marriage or civil partnership (see paragraphs 4.56 — 4.65).

The Act includes additional provisions to identify the nearest relative of a child or
young person. For example:

e if the child or young person is subject to a care order (or interim care order) under
the Children Act 1989, the relevant local authority will be the nearest relative, save
for where the young person is married or in a civil partnership, in which case their
spouse or civil partner will be the nearest relative (section 27 of the Act)

¢ individuals who have been appointed as guardians (section 5 of the Children
Act 1989) or special guardians (section 14A of the Children Act 1989) and those
named on a residence order (section 8 of the Children Act 1989) will be the child or
young person’s nearest relative (section 28 of the Act)

e unmarried fathers will only be treated as the child or young person’s ‘father’ for the
purpose of section 26 of the Act if they have obtained ‘parental responsibility’.®
This may be acquired through a number of routes such as a parental responsibility
agreement, subsequent marriage to the mother of the child or young person or by
obtaining a residence order. As from 1st December 2003, unmarried fathers can
acquire parental responsibility for their children born after this date by registering
themselves as the father on their child’s birth certificate.

Patients remanded to hospital under sections 35 and 36 of the Act, subject to
interim hospital orders under section 38 or subject to special restrictions under part
3 of the Act (restricted patients — see chapter 22) do not have nearest relatives (as
defined by the Act).

9 The section 26(2) requirement of parental responsibility only applies to patients under 18 who are not born to parents who are married or in a civil
partnership.
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Delegation of nearest relative functions

5.5 A nearest relative is not obliged to act as such. They can authorise, in writing,

another person to perform the functions of the nearest relative on their behalf. The
procedure for doing this is set out in the Mental Health (Hospital, Guardianship and
Treatment) (England) Regulations 2008.™

Where there is no nearest relative

5.6 Where an approved mental health professional (AMHP) discovers, when assessing

a patient for possible detention or guardianship under the Act (or at any other time),
that the patient appears to have no nearest relative, the AMHP should advise the
patient of their right to apply to the County Court for the appointment of a person
to act as their nearest relative. If the patient lacks capacity to decide to apply
themselves, the AMHP should apply to the County Court.

Appointment of acting nearest relatives by the County Court

Grounds for displacement and appointment

5.7 An acting nearest relative can be appointed by the County Court on the grounds

5.8

5.9

that:

e the nearest relative is incapable of acting as such because of illness or mental
disorder

¢ the nearest relative has objected unreasonably to an application for admission for
treatment or a guardianship application

e the nearest relative has exercised the power to discharge a patient without due
regard to the welfare of the patient or the interests of the public

¢ the nearest relative is otherwise not a suitable person to act as such

e the patient has no nearest relative within the meaning of the Act, or it is not

reasonably practicable to ascertain whether the patient has a nearest relative or
who that nearest relative is.

The effect of a court order appointing an acting nearest relative is to displace the
person who would otherwise be the patient’s nearest relative.

However, as an alternative to an order by the court, it may sometimes be enough
for the actual nearest relative to delegate their role to someone else (see paragraph
5.16).

0 Mental Health (Hospital, Guardianship and Treatment) (England) Regulations. 2008. S.I. 2008/1184, regulation 24.
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Who can make an application to the court?

5.10 An application to displace the nearest relative may be made by any of the following
5 people:

e the patient (or if the patient lacks capacity, the patient’s litigation friend, who could
be an advocate or carer)

e any relative of the patient

* anyone with whom the person is residing (or was residing prior to admission),
e an AMHP.

Applications to the court by AMHPs

5.11 AMHPs will need to consider making an application for displacement or appointment
if:
e they believe that a patient should be detained in hospital under section 3 of the
Act, or should become a guardianship patient, but the nearest relative objects, or

e they believe that the nearest relative is likely to discharge a patient from detention
or guardianship unwisely.

5.12 They should also consider doing so if they think that:

* a patient has no identifiable nearest relative or their nearest relative is incapable of
acting as such

e they have good reasons to think that a patient considers their nearest relative
unsuitable and would like them to be replaced

¢ and it would not be reasonable in the circumstances to expect a patient, or anyone
else, to make an application.

5.13 AMHPs should bear in mind that some patients may wish to apply to displace their
nearest relative but may be deterred from doing so by the need to apply to the
County Court.

5.14 It is entirely a matter for the court to decide what constitutes ‘suitability’ of a person
to be a nearest relative. Factors which an AMHP might wish to consider when
deciding whether to make an application to displace a nearest relative on those

grounds, and when providing evidence in connection with an application, could
include:

e any reason to think that the patient has suffered, or is suspected to have suffered,
abuse at the hands of the nearest relative (or someone with whom the nearest
relative is in a relationship), or is at risk of suffering such abuse
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e whether the patient is afraid of the nearest relative or seriously distressed by the
possibility of the nearest relative being involved in their life or their care, or

e whether the patient and nearest relative are unknown to each other, there is only a
distant relationship, or their relationship has broken down irretrievably.

This is not an exhaustive list.
5.15 In all cases, the decision to make an application lies with the AMHP personally.

5.16 Before making an application for displacement, AMHPs should consider other ways
of achieving the same end, including:

¢ whether the nearest relative will agree to delegate their role as the patient’s nearest
relative to someone else

e providing or arranging support to the patient (or someone else) to make an
application themselves. This could include support from an independent mental
health advocate (IMHA) (see chapter 6).

5.17 All local authorities should provide clear practical guidance to help the AMHP
decide whether to make an application and how to proceed. Before producing such
guidance, local authorities should consult with the County Court. Local authorities
should ensure that they have access to the necessary legal advice and support.

Making an application

5.18 People making an application to the County Court will need to provide the court with
the facts that will help it make a decision on the application. Exactly what will be
required will depend on the type of application and the specific circumstances of the
case.

5.19 When applying to displace a nearest relative, AMHPs should nominate someone
to become the acting nearest relative in the event that application is successful.
Wherever practicable, they should first consult the patient about the patient’s own
preferences and any concerns they have about the person the AMHP proposes to
nominate. AMHPs should also seek the agreement of the proposed nominee prior to
an application being made, although this is not a legal requirement.

5.20 Local authorities should provide clear practical guidance to help the AMHP decide

whom it is appropriate to nominate when making an application to displace a
nearest relative.
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5.21 If the patient has any concerns that any information given to the court on their views
on the suitability of the nearest relative may have implications for their own safety, an
application can be made to the court seeking its permission not to make the current
nearest relative a party to the proceedings. The reasons for the patient’s concerns
should be set out clearly in the application.

5.22 Hospital managers should provide support to detained patients to enable them
to attend the court, if they wish, subject to the patient being granted leave under
section 17 for this purpose.

5.23 If, exceptionally, the court decides to interview the patient (as the applicant), the
court has the discretion to decide where and how this interview takes place and
whether it should take place in the presence of, or separate from, other parties. The
patient must be fully supported in this, including through the use of an advocate to
support them.

5.24 If the court decides that the nearest relative should be displaced and finds the
proposed replacement to be suitable, and the person is willing to act as nearest
relative, the court will appoint them.
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6 Independent mental health
advocates

Why read this chapter?

6.1 Independent mental health advocates (IMHAS) provide an additional safeguard
for patients who are subject to the Act. They do not replace any other advocacy
or support services and work in conjunction with other services. They help
qualifying patients to obtain relevant information and to understand their position
including their rights and aspects of their treatment.

This chapter explains the role of IMHAs under the Act and other people’s
responsibilities in making a patient aware of the help that an IMHA provides.

Purpose of independent mental health advocate services

6.2 Independent mental health advocacy services provide an additional safeguard
for patients who are subject to the Act. IMHAS are specialist advocates who are
trained specifically to work within the framework of the Act and enable patients to
participate in decision-making, for example, by encouraging patients to express
their views and supporting them to communicate their views appropriately. They are
commissioned by the relevant local authority as identified under the Act.”" IMHASs
should be independent of any person who has been professionally involved in the
patient’s medical treatment.

6.4 Independent mental health advocacy services do not replace any other advocacy
and support services that are available to patients, such as independent mental
capacity advocates (IMCAs) or representatives for patients who lack capacity, but
are intended to operate in conjunction with those services.

1 See section 130C(4A) of the Act.
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Patients who are eligible for independent mental health
advocacy services (qualifying patients)

6.5

6.6

6.7

6.8

40

Patients are eligible for support from an IMHA, irrespective of their age, if they are:
e detained under the Act

¢ liable to be detained under the Act, even if not actually detained, including those
who are currently on leave of absence from hospital or absent without leave, or
those for whom an application or court order for admission has been completed
(but not those listed in paragraph 6.6 below)

e conditionally discharged restricted patients
e subject to guardianship, or
e patients subject to community treatment orders (CTOs).

For these purposes, detention does not include being detained:

¢ on the basis of an emergency application (section 4) until the second medical
recommendation is received (see chapter 15)

e under the ‘holding powers’ in section 5 (see chapter 18), or
¢ in a place of safety under section 135 or 136 (see chapter 16).

Other patients (‘informal patients’) are eligible if they are:

* being considered for a treatment to which section 57 applies (‘a section 57
treatment’), or

e under 18 and being considered for electro-convulsive therapy (ECT) or any other
treatment to which section 58A applies (‘a section 58A treatment’) (see paragraphs
19.80 - 19.87).

The Act calls patients who are eligible for the support of an IMHA ‘qualifying
patients’.
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The role of independent mental health advocates

6.9

The Act says that the support which IMHAS provide must include helping patients to
obtain information about and understand the following:

e their rights under the Act

¢ the rights which other people (eg the nearest relative — see chapter 5) has in relation
to them under the Act

e the particular parts of the Act which apply to them (eg the basis on which they are
detained) and which therefore make them eligible for advocacy

e any conditions or restrictions to which they are subject (eg as condition of leave of
absence from hospital (see chapter 27), as a condition of a community treatment
order (CTO) (see chapter 29), or as a condition of conditional discharge)

e any medical treatment that they are receiving or might be given
e the reasons for that treatment (or proposed treatment), and

¢ the legal authority for providing that treatment, and the safeguards and other
requirements of the Act which would apply to that treatment.

6.10 The Act enables IMHAS to help patients to exercise their rights, which can include

6.11

representing them and speaking on their behalf, eg by accompanying them to review
meetings or hospital managers’ hearings. IMHAs may also support patients in a
range of other ways to ensure they can participate in the decisions that are made
about their care and treatment and by helping them to make applications to the
Tribunal.

The involvement of an IMHA does not affect a patient’s right (nor the right of their
nearest relative) to seek advice from a lawyer. Nor does it affect any entitlement
to legal aid. IMHAs may, if appropriate, help the patient to exercise their rights

by assisting patients to access legal advice and supporting patients at Tribunal
hearings.

Duty to inform patients about the availability of independent
mental health advocacy services

6.12 Certain people have a duty to take whatever steps are practicable to ensure that

patients understand that help is available to them from IMHA services and how they
can obtain that help, as set out in the following table. This must include giving the
relevant information both orally and in writing.

6.13 If a patient lacks capacity to decide whether to seek help from an IMHA, an IMHA

should be introduced to the patient so that the IMHA can explain what help they can
offer.
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Duty to provide patients with information about advocacy services

Type of patient

Steps to be taken by

As soon as practicable after

Detained patients

the managers of the hospital in
which the patient is liable to be
detained

the patient becomes liable to be
detained

Guardianship patients

the responsible local authority

the patient becomes subject to
guardianship

Community patients
(subject to CTOs)

the managers of the responsible
hospital

the patient becomes a community
patient

Conditionally
discharged patients

the patient’s responsible clinician

the patient is conditionally discharged

Informal patients

the doctor or approved clinician
who first discusses with the patient
the possibility of them being given
the section 57 or 58A treatment in
question

that discussion (or during it)

6.14 The person responsible for taking steps identified in the table should be aware
that certain patients within each of the patient ‘types’ may need particular
encouragement and assistance to seek the support of an IMHA. This would include
people who lack or only have limited capacity (where an IMHA should be introduced
to the patient), have sensory impairments, are from minority ethnic communities, or

are under 18.

6.15 The relevant person must also take whatever steps are practicable to give a copy of
the written information to the patient’s nearest relative, unless the patient requests
otherwise (and subject to the normal considerations about involving nearest relatives
— see paragraphs 4.29 - 4.34).

6.16 However, any information about independent mental health advocacy services
should make clear that the service is for patients and is not an advocacy service for
nearest relatives themselves.

6.17 The duty to give information to nearest relatives does not apply to informal patients,
nor to patients detained in hospital under part 3 of the Act (although it does apply to
those patients if they subsequently become community patients).
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Seeking help from an independent mental health advocate

6.18 A qualifying patient may request the support of an IMHA at any time after they
become a qualifying patient. Patients have the right to access the independent
mental health advocacy service itself, rather than the services of a particular IMHA,
though where possible it would normally be good practice for the same IMHA to
remain involved while the person’s case stays open.

6.19 IMHAs must also comply with any reasonable request to visit and interview a
qualifying patient, if the request is made by the patient’s nearest relative, an
approved mental health professional (AMHP) or the patient’s responsible clinician (if
they have one).

6.20 AMHPs and responsible clinicians should consider requesting an IMHA to visit a
qualifying patient if they think that the patient might benefit from an IMHA's visit but
is unable, or unlikely, for whatever reason to request an IMHA's help themselves.

If a patient lacks capacity to decide whether to seek help from an IMHA, an IMHA
should be introduced to the patient.

6.21 Before requesting an IMHA to visit a patient, they should, wherever practicable, first
discuss the idea with the patient, and give the patient the opportunity to decide for
themselves whether to request an IMHA's help. AMHPs and responsible clinicians
should not request an IMHA to visit where they know, or strongly suspect, that the
patient does not want an IMHA's help, or the help of the particular IMHA in question.

6.22 Patients may refuse to be interviewed and do not have to accept help from an IMHA
if they do not want it. Equally, a patient may choose to end the support they are
receiving from an IMHA at any time.

Independent mental health advocates’ access to patients
and professionals

6.23 Patients should have access to a telephone on which they can contact the
independent mental health advocacy service and talk to them in private.

6.24 Clinicians, hospital managers (and local authorities for guardianship patients) should
ensure that IMHAs are able to:

e access wards and units on which patients are resident
* meet with the patients they are helping in private, whenever it is appropriate, and

e attend meetings between patients and the professionals involved in their care and
treatment when asked to do so by patients.
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6.25 When instructed by a patient, the nearest relative, an AMHP or the responsible
clinician, an IMHA has the right to meet the patient in private. IMHAS also have a
right to visit and speak to any person who is currently professionally concerned with
a patient’s medical treatment, for the purpose of helping the patient as their IMHA.

6.26 Professionals should remember that the normal rules on patient confidentiality apply
to conversations with IMHAS, even when the conversation is at the patient’s request.
IMHAS have a right of access to patients’ records in certain cases (see paragraphs
6.27 - 6.35), but otherwise professionals should be careful not to share confidential
information with IMHAS, unless the patient has consented to the disclosure or the
disclosure is justified on the normal grounds (see chapter 10).

Independent mental health advocates’ access to patients’
records

6.27 Where the patient consents, IMHASs have a right to see any clinical or other records
relating to the patient’s detention or treatment in any hospital, or relating to any after-
care services provided to the patient. An IMHA has a similar right to see any records
relating to the patient held by a local authority.

6.28 Where the patient does not have the capacity (or in the case of a child, the
competence) to consent to an IMHA having access to their records, the holder of the
records must allow the IMHA access if they think that it is appropriate and that the
records in question are relevant to the help to be provided by the IMHA.

6.29 When an IMHA seeks access to the records of a patient who does not have the
capacity or the competence to consent, the person who holds the records should
ask the IMHA to explain what information they think is relevant to the help they are
providing to the patient and why they think it is appropriate for them to be able to
see that information.

6.30 The Act does not define any further what it means by access being appropriate,
so the record holder needs to consider all the facts of the case. But the starting
point should always be what is in the patient’s best interests and not (for example)
what would be most convenient for the organisation which holds the records.

6.31 In deciding whether it is appropriate to allow the IMHA access, the holder of the
records needs to consider whether disclosure of the confidential patient information
contained in the records is justified.

6.32 The key consideration will therefore be whether the disclosure is in the patient’s best

interests. That decision should be taken in accordance with the Mental Capacity Act
2005 (MCA) (or, for children under 16, the common law).

44



Independent mental health advocates

6.33 Record holders should start from a general presumption that it is likely to be in the
patient’s interests to be represented by an IMHA who is knowledgeable about their
case. But each decision must still be taken on its merits, and the record holder
must, in particular, take into account what they know about the patient’s wishes and
feelings, including any written statements made in advance. (For further information
on taking decisions in the best interests of people who lack c