Presumption that a
disease is due to the
nature of employment:
coverage and time rules

Report by the Industrial Injuries Advisory Council in
accordance with Section 171 of the Social Security
Administration Act 1992 reviewing the coverage and time
limits for the rules governing presumption that a disease
is due to the nature of employment for the purposes of the
Industrial Injuries Scheme.

Presented to Parliament by the Secretary of State for Work and Pensions
By Command of Her Majesty
June 2014

Cm 8880



CM 8880 Presumptions.indd 2

04/07/2014 11:16:03



Presumption that a
disease is due to the
nature of employment:
coverage and time rules

Report by the Industrial Injuries Advisory Council in
accordance with Section 171 of the Social Security
Administration Act 1992 reviewing the coverage and time
limits for the rules governing presumption that a disease
is due to the nature of employment for the purposes of the
Industrial Injuries Scheme.

Presented to Parliament by the Secretary of State for Work and Pensions
By Command of Her Majesty
June 2014

Cm 8880



OGL

© Crown Copyright 2014

You may re-use this information (excluding logos) free of charge in any format
or medium, under the terms of the Open Government Licence v.2. To view this
licence visit www.nationalarchives.gov.uk/doc/open-government-licence/
version/2/ or email PSI@nationalarchives.gsi.gov.uk Where third party material
has been identified, permission from the respective copyright holder must be
sought.

This publication is available at http://iiac.independent.gov.uk/reports/
reptable.shtml

Any enquiries regarding this publication should be sent to us at
ilac@dwp.gsi.gov.uk

Print ISBN 9781474105552
Web ISBN 9781474105569

Printed in the UK by the Williams Lea Group on behalf of the Controller of Her
Majesty’s Stationery Office

ID 29051403 06/14

Printed on paper containing 75% recycled fibre content minimum

CM 8880 Presumptions.indd 2 @

04/07/2014 11:16:03



INDUSTRIAL INJURIES ADVISORY COUNCIL

Professor K T PALMER, MA, MSc, DM, FFOM, FRCP, MRCGP (Chair)
Dr P BAKER MA, DM, BS, MRGCP, MFOM

Mr K CORKAN, BA

Professor P CULLINAN, MD, BS, MB, MSc, FRCP, FFOM
Mr R EXELL, OBE

Mr P FAUPEL, CBiol, MSB, MIRM, FIOSH (retired)
Professor S KHAN, BMedSci, FFOM, FRCGP, FRCP,DM
Dr I MADAN MB, BS (Hons), MD, FRCP, FFOM
Professor D McELVENNY, BSc, MSc, CStat, CSci
Professor N PEARCE, BSc, DipSci, DipORS, PhD, DSc
Professor A SEATON, CBE

Ms C SULLIVAN

Mr A TURNER, TechSP

Dr K WALKER-BONE, BM, PhD, FRCP, Hon FFOM

Mr F M WHITTY, BA

Former Council members:

Professor Sir M AYLWARD, CB, MD, FRCP, FFPM, FFOM, DDAM
Professor M G BRITTON, MD, MSc, FRCP, Dip(Ind. Health)
Professor R GRIGGS, OBE

Dr I J LAWSON, MB, BS, DRCOG, CMIOSH, FFOM, FACOEM, FRCP
Professor D KLOSS, MBE, LLB, LLM, Hon FFOM

Mr S LEVENE, MA

HSE Observer: Mr A DARNTON
IIAC Secretariat:
Secretary: Mr G ROACH (retired)
Mrs R MURPHY and Mrs L O’SULLIVAN
Scientific Advisor: Dr M SHELTON
Administrative Secretary: Ms C HEGARTY
Assistant Administrative Secretary: Mrs Z HAJEE (retired)

CM 8880 Presumptions.indd 3 @ 04/07/2014 11:16:03



INDUSTRIAL INJURIES ADVISORY COUNCIL
Secretary of State for Work and Pensions
Dear Secretary of State,

REVIEW OF THE REGULATION GOVERNING PRESUMPTION THAT A DISEASE IS DUE TO
THE NATURE OF EMPLOYMENT: COVERAGE AND TIME RULES

We present our review of the regulation governing presumption that a disease is due to the
nature of employment, with specific emphasis on coverage and time rules.

Presumption is a cardinal feature of the Industrial Injuries Disablement Benefit (IIDB)
Scheme, which underpins its administrative efficiency. It allows decision makers
evaluating individual claims for IIDB to presume that a disease is due to occupation. This
has the policy intention of sparing claimants the burden of gathering detailed evidence

to demonstrate occupational causation, especially where this could be slow, costly, and
difficult; and of streamlining the Scheme’s administration, allowing it to be run in a simple,
consistent and straightforward manner, with prudent, proportionate use of public funds.
By avoiding a complex adversarial system of individual proofs, a much higher proportion
of available funds can be delivered to claimants than is possible in civil proceedings (over
95%, versus 40-60%), and with greater speed.

The regulation! governing presumption and the related prescription schedule? set out

the circumstances in which attribution of disease to occupation is more likely than not,
based on a detailed scientific evaluation by the Council of the causal probabilities. Decision
makers have the opportunity to rebut a claim if they consider there is proof that the
disease was not caused by the occupational exposure set out in the prescription. Broadly,
however, the regulation holds that when a claimant with a scheduled disease meets the
schedule’s occupational criteria, and the disease develops during that employment or
within a month of leaving it, then it can be assumed to be due to the nature of their work.

However, the regulation is complex. Not all prescribed diseases attract the benefit of
presumption, while some have time rules that are specific to them. More significantly,
the principle was conceived in the early part of the last century at a time when most
prescribed diseases developed swiftly and were liable to declare themselves during
employment. By contrast, many diseases now covered by the Scheme, such as
mesothelioma and other cancers, develop years or decades after leaving the causative
employment. For such ‘long latency’ diseases the time course of the regulation (onset
whilst in the job or within a month thereafter) is inappropriate.

Applying a more scientifically based time rule offers scope to strengthen further

the Scheme’s administrative efficiency, by identifying more explicitly for decision
makers, medical advisors, tribunals and the Department the circumstances that
justify presumption on the balance of probabilities, thus sparing stakeholders from the
distraction, effort and costs of further evidence-gathering.

1 Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985, Regulation 4.
2 Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985, Schedule 1.
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The Council has therefore reviewed how the presumption rule currently applies across
the Scheme and whether its coverage and time limits should be updated. To do this, we
have undertaken literature searches, consulted with experts in relevant fields, assembled
various statistics, and held detailed discussions with Departmental officials over rule
changes, disease by disease.

Of the 71 diseases currently scheduled, 49 are currently accorded presumption,
representing over 90% of claims, assessments and awards in payment in recent times. For
27 of these diseases the changes proposed would see an extension of the interval over
which presumption would apply; two diseases would be accorded presumption partially for
the first time and for one it would be partially withdrawn.

Any cost as a result of these changes is likely to be small since (in March 2010) 96% of all
awards in payment related to only 12 prescribed diseases, eight of which will not change
and several of which, such as mesothelioma, appear already to be managed in the way
we propose, despite current limitations in the drafting of Regulation 4. The Department
anticipates an effective change in policy only in relation to seven uncommonly claimed
diseases that attracted a total of about 300 new claims over a recent 10-year period.

The Council believes that the regulation can usefully be updated, however, not only for its
potential to produce a potentially far greater improvement in administrative efficiency, but
also in the interests of fairness and transparency, modernising the legal framework, and
ensuring that the important principle of presumption remains thoroughly evidence-based.

For convenience, the changes that we recommend to Regulation 4 are summarised in
Appendix 5 of this report, following the logic in Table 2. In the cases of four prescribed
diseases (PD A3, B1, B4, B5),> amendments are also required to current terms of
prescription, as detailed in paragraph 90.

Yours sincerely

Professor K Palmer
Chairman June 2014

3 PD A3 (Dysbarism, including decompression sickness, barotrauma, and osteonecrosis); B1 (anthrax); B4 (hookworm infection); and
B5 (tuberculosis).
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Summary

1. The Council presents here a review of the regulation governing the circumstances
under which, when claimants apply for Industrial Injuries Disablement Benefit
(IIDB), their disease can be presumed to be due to the nature of their employment
(sometimes called “the causation question”).

2. Presumption is a fundamental feature of the IIDB Scheme (“the Scheme”), which
supports and promotes its administrative efficiency. It allows decision makers
evaluating individual claims to presume that a disease is due to occupation. This has
the policy intention, on the one hand, of sparing claimants the burden of gathering
detailed evidence to demonstrate occupational causation of disease and, on the
other, of streamlining the Scheme’s administration, allowing it to be run in a simple,
consistent manner, with proportionate use of public funds.

3. Thereis a direct link with the work of the Industrial Injuries Advisory Council
(ITAC), which, in recommending prescription of a disease, sets out for the benefit
of stakeholders the circumstances in which attribution of disease to occupation
can be presumed on the balance of probabilities (i.e. to the civil standard of
proof). Particularly for prescribed diseases whose attribution rests on probabilities
established by research rather than clinical acumen, and which are therefore
difficult to ascribe to occupation individually, the Council intends that the benefit of
presumption should apply.

4. Legally, the opportunity to allow presumption in individual claimants is afforded
by Regulation 4 of the Social Security (Industrial Injuries) (Prescribed Diseases)
Regulations 1985.

5. Decision makers can rebut a claim if they consider there is ‘proof to the contrary’ that
the disease was not due to the occupational exposure set out in the prescription.
Broadly, however, the regulation holds that, when a claimant has the scheduled
disease and has done the scheduled work, that disease can be presumed to be due to
the nature of their work, if developed while employed in that work or within a month
of leaving it (the ‘standard’ time rule).

6. However, the regulation applies differently to some prescribed diseases, involving
alternative time rules, and not at all in relation to several others.

7. More importantly, while the standard time rule remains appropriate for diseases
that are likely to manifest during employment (those on which the Scheme was first
founded many years ago), it ill-fits many diseases since added to the prescription
schedule and which are characterised by a slow onset, postdating employment
by years or even decades. For these diseases, notably various cancers including
mesothelioma, the regulation is no longer appropriate.

8. The Council has therefore reviewed how Regulation 4 currently applies across all of
the 71 diseases covered by Scheme and whether its coverage and time limits should
be updated.

9. At present, 49 of these 71 diseases are accorded presumption, representing over 90%
of claims, assessments, and awards in payment during recent times.
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10. For 27 prescribed diseases a good case can be made for extending or partially
extending the interval over which presumption should apply. For several cancers
that currently attract benefit under the Scheme (PD A1, C23 (a, b and e), C24a, C32,
D3, D6, D8, D8a, D10, D11, D13), some orthopaedic disorders (PD A13, Al4), and some
infections (PD B2, B8b, B13) and other diseases or their manifestations (PD A2, A3, B6,
C17, C18, C24 (b, c and d), C31, DY) which can remain asymptomatic for an interval or
whose recognition may be delayed, the standard time rule should be substituted by
a time frame for eligibility in which symptom onset is defined as “within the job or at
any time thereafter”. Similarly, for some infections and their manifestations (PD B1,
B4, B7, B8a), the time course of events calls for somewhat longer periods of eligibility,
ranging from 2 to 12 months from leaving the relevant employment.

11. Interms of the coverage of presumption, three amendments are recommended.
Presumption does not presently apply to PD A12 (carpal tunnel syndrome), whereas
the standard time rule can reasonably be applied where the causal exposure involves
repeated flexion and dorsiflexion of wrist, as defined in part (b) of the exposure
schedule for PD A12. Also, presumption does not extend to PD C22 (cancers associated
with nickel refining before 1950), but it should do in respect of primary carcinoma of
the nose or paranasal sinuses (PD C22a), a rare tumour whose occurrence in a worker
with an appropriate work history would indicate a high probability of occupational
causation. For PD B5 (tuberculosis) a case exists for partially withdrawing presumption
in relation to workers whose exposures have arisen outwith the healthcare sector,
the research evidence on attribution to occupation being weaker than for healthcare
workers.

12. Inthe case of four prescribed diseases, amendments to current terms of prescription
will be required to enable implementation of these recommendations. For three
of these diseases (PD A3, B1, B4) this arises as the standard time rule, although
appropriate for their usual clinical presentation (dysbarism, cutaneous anthrax,
cutaneous hookworm), is too brief to address certain rare late-occurring effects
(osteonecrosis, pulmonary anthrax, anaemia caused by hookworm infection) that
are not presently distinguishable in each prescribed disease’s definition. For PD B5
(tuberculosis), a need exists to redefine the exposure schedule, so that the terms of
coverage of presumption can be allowed to vary between healthcare workers working
in hospitals, mortuaries and laboratories and others who contract tuberculosis
occupationally. The new definitions proposed to appear in the Schedule are contained
in paragraph 90 of this report.
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13. More generally, the regulatory changes we recommend are summarised in Appendix
5, reflecting the logic in Table 2.

14. These changes will have no effect on the Scheme for 41 of the 71 prescribed diseases

and affect several others only in a minor way. To avoid any confusion amongst
claimants about what action they should take, the Council has summarised the
changes in Appendix 4. It is also assisting the Department in developing plain
language guidance for stakeholders.

15. The Council has considered the possible effects of these rule changes on the Scheme
as a whole. The impact on awards made under the Scheme is likely to be small, since
(in March 2010) 96% of the total caseload related to only 12 prescribed diseases;
for eight of these no change is recommended and for many of the remainder
assessments appear already to be managed in line with proposed amendments
according to Departmental advice, despite the limitations of Regulation 4.

16. However, the Council believes that the regulation can usefully be updated. This
should assist in maximising administrative efficiency by identifying more explicitly
the circumstances in which further evidence need not be gathered by decision
makers. Change is also desirable in the interests of fairness, transparency and
scientific clarity. The written reports of Judges (formerly known as Commissioners)
of the Upper Tribunal indicate that Regulation 4 is closely read and observed. The
recommendations in this report should modernise the framework surrounding
presumption to ensure that this important principle has a sound underpinning,
grounded in up-to-date evidence.
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Introduction

17.

18.

19.

20.

21.

22.

The Industrial Injuries Advisory Council (IIAC) is an independent statutory body set

up in 1946 to advise the Secretary of State for Work and Pensions in Great Britain

and the Department for Social Development in Northern Ireland on matters relating
to the Industrial Injuries Scheme (“the Scheme”). The Scheme provides no-fault
compensation payments (Industrial Injuries Disablement Benefit (IIDB)) to employed
earners in relation to disablement from occupational accidents or prescribed diseases.

For the most part, the Council’s work involves reviewing and recommending changes
to the list of ‘prescribed’ diseases recognised for award of benefit; its statutory remit
also extends to advising on matters relating to the Scheme’s administration.

In this second capacity the Council has undertaken a review of the regulation
governing the circumstances under which, when claimants claim IIDB, their disease
can be presumed due to the nature of their employment (sometimes called “the
causation question”) - a fundamental link in the decision-making chain which may
lead to award or refusal of benefit.

This report sets out the legal background to the ‘presumption’ regulation (Regulation
4 of the Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985), its
rationale and its application in decision-making within the Scheme, and relates this to
prescription.

Various theoretical and practical concerns about the Regulation have come to the
Council’s attention, and this report focuses on the coverage and time rules that
govern presumption. As currently written, Regulation 4 potentially caters less well

for the needs of claimants with a number of so-called ‘long latency’ diseases (those
like cancer which take many years to develop), and partially in respect of them,
amendments to the Regulation are proposed. However, the opportunity has also been
taken to review the appropriateness of the time rule implied by Regulation 4 across
the whole ambit of the diseases currently prescribed under the Scheme.

Other potential concerns relating to the long-standing challenge within the Scheme of
compensating diseases that are not uniquely occupational and which require difficult
probabilistic assessments that challenge the decision-making process, will form the
basis of a later report.

Attribution to occupation

23.

The Social Security Contributions and Benefits Act 1992 states that the Secretary of
State may prescribe a disease where he is satisfied that the disease:

a) ought to be treated, having regard to its causes and incidence and any other
relevant considerations, as a risk of the occupation and not as a risk common to
all persons; and

b) is such that, in the absence of special circumstances, the attribution of particular
cases to the nature of the employment can be established or presumed with
reasonable certainty.
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24. In other words, a disease may be prescribed if there is a recognised risk to workers in
an occupation, and the link between disease and occupation can be established or
reasonably presumed in individual cases.

25. For some diseases attribution to occupation can flow from specific clinical features of
the individual case. For example, the proof that an individual’s asthma is caused by
their occupation may lie in its improvement when they are on holiday and regression
when they return to work, and in the demonstration that they are allergic to a specific
substance which they encounter only at work. It can be that a particular disease only
occurs as a result of an occupational hazard (e.g. coal workers’ pneumoconiosis) or
that cases of it rarely occur outside the occupational context (e.g. mesothelioma),
or that the link between exposure and illness is fairly abrupt and clear-cut (e.g.
several of the chemical poisonings and infections covered by the Scheme). In these
circumstances attribution to work is relatively straightforward.

26. Most diseases with the characteristics outlined in paragraph 25 tend to share in
common a particular time course, having their onset within a job or within a fairly
short time of leaving it. The prescription list (Social Security (Industrial Injuries)
(Prescribed Diseases) Regulations 1985, Schedule 1), which defines the qualifying
prescribed diseases and their associated occupational circumstances, was originally
instituted in 1906 with a list of six such conditions, including poisonings by lead,
mercury, phosphorous or arsenic and infection by anthrax.

27. Increasingly, however, prescription has proved possible for diseases that are
not always caused by occupation and which, when caused by occupation, are
indistinguishable clinically from the same disease occurring in someone who has not
been exposed to a hazard at work. Examples include lung cancer, chronic obstructive
pulmonary disease and osteoarthritis of the knee. Other factors at play in the
population (e.g. smoking, recreational knee injury) account for a proportion of such
cases and no clinical features in the individual claimant allow reliable attribution to
employment.

28. Insuch cases, as explained in previous reports of the Council, attribution to
occupation rests on a probabilistic assessment, based on robust research evidence,
ideally drawn from several independent studies, that work in a prescribed job or with
a prescribed occupational exposure increases the risk of developing the disease by a
factor of more than two. This in turn makes it more likely than not, on the balance of
probabilities, that an individual claimant fulfilling the terms defined in the prescription
schedule can be presumed to have the scheduled disease because of the scheduled
exposure. The Council seeks such research evidence and recommends prescription
only where evidence of a causal link to a given occupational exposure is sufficiently
compelling in these terms.

29. Many diseases with the characteristics outlined in paragraph 27 have a slow time
course, typically with symptom onset long after leaving the work in question. They are
so-called ‘long latency’ (late occurring) diseases.

10
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Presumption within the Scheme

30. Regqulation 4 of the Social Security (Industrial Injuries) (Prescribed Diseases)
Regulations 1985 - which is reproduced in Appendix 1 (with current associated
guidance for decision makers in Appendix 2) - defines the circumstances under which
decision makers and their medical advisors evaluating individual claims can presume
that a disease is due to occupation. The legal meaning is somewhat different from
that which governs the Council’s thinking on probabilities of causation, and the impact
of this, insofar as it relates to rebuttal, will be followed up in a later report.

31. Inits most basic form the rule holds that, when a claimant develops a disease which
is prescribed in relation to them (i.e. has the scheduled disease and has done the
scheduled work), that disease can be presumed to be due to the nature of their work,
if developed when employed in that job or within a month of leaving it. Hereafter we
refer to this as the ‘standard’ time rule.

32. The advantage to claimants in having such a rule on presumption is that, for
qualifying cases, the burden of gathering detailed evidence to demonstrate
occupational causation of disease is lifted. This helps particularly where the gathering
of evidence could be slow, unequal, costly and difficult. The rule also allows the
Department for Work and Pensions (DWP), in qualifying cases, to administer a
national scheme in a simple, consistent and straightforward manner, in keeping
with prudent and proportionate use of public funds. The policy intention is thus to
simplify the task for decision makers and claimants alike and streamline the Scheme’s
administration.

33. Inthis there is a direct link with the work of the Council, which, in recommending
prescription of a disease, sets out circumstances in which attribution of disease to
occupation can be presumed on the balance of probabilities (compared to the civil
standard of proof), such that further burdensome evidence gathering can be avoided
and administrative efficiency improved.

34. Regqulation 4 is therefore a fundamental feature of the Scheme. However, the rule
is complex. It applies differently to certain of the prescribed diseases, involving
alternative time rules, and not at all in relation to several others; and has not changed
importantly for many years. On these grounds alone a case exists for review.

35. More significantly, the standard rule is restrictive in requiring that a person’s
disease should start in the relevant occupation or shortly thereafter. This “system
of presumptions” was first proposed at a time when most diseases covered by the
Scheme had an abrupt onset rather than a long latency. In these circumstances the
time basis was sensible.

36. However, many prescribed diseases now covered by the Scheme develop far longer
than a month after leaving the causative work, and sometimes postdate it by several
years or even decades. For them, such a restricted period of presumption for IIDB
claims is inappropriate.

11
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37. Mesothelioma is a conspicuous example of the anomaly. Although attribution to
work is almost certain in each claimant, this disease normally develops decades
after leaving work. Such cases are managed by decision makers as if the benefit of
presumption applies, although presumption would not lie with the claimant were
Regulation 4 to be strictly interpreted, as mesothelioma falls within the standard time
rule.

38. For long-latency diseases the time relations in Regulation 4 are scientifically incorrect,
as occupational causation tends to become more probable in such late-occurring
disorders rather than less so. The biology of cancer usually entails a substantial
interval between exposure and the manifestations of disease. In commenting on
the mismatch between this time course and that in Regulation 4, a former Council
member from whom evidence was taken, Professor David Coggon, gave the following
example: “..it would be much more reasonable to attribute a nasal cancer to work in
the furniture industry 20-30 years earlier than to employment in that job only in the
year leading up to diagnosis of the tumour”. The Council considers it unsatisfactory
that legislation would appear to transfer the burden of proof to the claimant in such
circumstances.

39. Areview has therefore been undertaken to explore ways in which the regulation
could be usefully updated. The Council’s Research Working Group considered for each
prescribed disease in turn how presumption under Regulation 4 currently applies (if
at all); and whether in light of current scientific knowledge this is appropriate, both
in terms of coverage and of time frame of application. During inquiries, literature
searches were undertaken, various statistics assembled, and detailed consultations
held with experts in relevant fields and with Departmental officials.

40. For some prescribed diseases, further evidence was gathered on the original basis
for prescription and on the known latency (or for infectious diseases, the incubation
period) of illness. Options considered included removing presumption that was
currently available, recommending presumption where it was not available, and,
where appropriate, endorsing or amending the associated time rule. To facilitate a
more appropriate time rule for some prescribed diseases, consideration was given to
a reformulation of their original terms of prescription (as described below).

41. Table 1 summarises the number of claims received, assessments performed and
awards in payment over recent times in relation to commonly claimed prescribed
diseases within the Scheme. It may be seen that relatively few diseases account for
most claims, assessments and awards in payment. Most attention was therefore
focused on the commonly claimed diseases, although all 71 of the scheduled
prescribed diseases were considered in the final review.

42. Table 2 summarises how presumption currently applies in relation to each prescribed
disease; whether the Council considers the status quo appropriate; and, if not, why
changes should be made and what these should be. Below we describe the key issues
raised by the review and comment on those prescribed diseases where we feel a case
exists to amend Regulation 4 or the existing terms of prescription.

12
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Coverage of presumption

43. Historically, some prescribed diseases have not received the benefit of presumption,
the logic being that an element of assessment, expert input, or fact-gathering, is
needed case by case. Typically, this need arises because exposure to a relevant degree
is difficult to establish without further inquiry; it is technically challenging to assess;
or it is hard to define a priori without cumbersome legislation. Most ‘C’ diseases (those
caused by chemical agents), for example, fall into this category. Previous reports by
the Council (e.g. ‘Conditions due to Chemical Agents’ Cm. 5395, 2002) accepted the
force of this argument, recommending that, where relevant, presumption should not
apply and reliance should be placed instead on the individual circumstances of each
claim.

44, Prescribed diseases that are not currently presumed to be occupational within
the terms of Regulation 4 were individually considered by the Council’s Research
Working Group. It was concluded that this designation mostly remains appropriate -
specifically, in relation to PD C1, C2, C4, C5A, C5B, C6, C7, C12, C13, C16, C19, C20, C21,
C22b, C23 (exposures c and d), C25, C26, C27, C29, C30 and D5.

45. Two exceptions have been identified. For PD A12 (carpal tunnel syndrome)
presumption does not currently apply but a case can be made for partial amendment.
Originally, PD A12 was prescribed only in relation to hand-transmitted vibration (now
exposure ‘a’ in the occupational schedule), and the decision not to accord a benefit of
presumption may have reflected challenges inherent in defining the qualifying degree
of exposure to vibration. In 2007, however, PD A12 was extended to include exposure
to repetitive movements of the wrist (scheduled exposure ‘b’), and it proved possible
scientifically to define the relevant exposure circumstances closely. The Council
recommends therefore that presumption should apply in respect of exposure ‘b’, while
accepting that it remains problematic in relation to exposure ‘@’.

46. Prescribed disease C22 comprises two different cancers, C22a (cancer of the nose
or nasal sinuses) and C22b (lung cancer), potentially arising from the same work
activity - nickel refining prior to 1950. For neither disease does presumption currently
apply. However, the case that it should seems strong in relation to PD C22a. It rests
on the very high relative risks (RR) of this rare cancer in exposed populations of the
era, notably in workers involved in nickel refining in South Wales. These high RRs of
a rare medical event make it probable that exposed cases developed their disease
because of their work. Therefore, they should receive the benefit of presumption.
The argument in relation to lung cancer is more finely balanced, as RRs were far less
elevated. The Council recommends that PD C22a should be recognised as carrying the
benefit of presumption within the meaning of Regulation 4, although no change is
proposed in relation to PD C22b.

13

CM 8880 Presumptions.indd 13 @ 04/07/2014 11:16:03



47. Arrangements for coverage in relation to PD C23 (cancers of the urinary tract) deserve
comment although no amendment is proposed. Presently, presumption applies
differently in relation to different causes of the disease - not at all for scheduled
exposures ‘c’ and ‘d’ but with the standard time rule in relation to exposures ‘a’, ‘b’,
and ‘e’. This circumstance arises as differences exist in strength of evidence regarding
occupational causation, magnitude of RR, and therefore ease of occupational
attribution by causal agent. The Council has concluded that the coverage of
presumption is appropriate here (although some changes are recommended below to
exposures ‘d’, ‘b’ and ‘e’ regarding the standard time rule).

48. Prescribed disease A1l (Hand-arm Vibration Syndrome) currently attracts the benefit
of presumption. In principle, similar difficulties exist in defining a sufficient dose of
exposure to vibration as alluded to in paragraph 45 in relation to PD A12 and work
with hand-held powered vibratory tools. The Council considered, therefore, whether a
case existed to remove the benefit of presumption for PD A11. However, the exposure
schedule for this prescribed disease reflects a deeper evidence base than for PD A12
in occupations established to have a high prevalence of disease - i.e. attribution
to occupation is potentially simpler. Moreover, the syndrome itself is defined in the
Schedule in terms of clinical features “caused by vibration”. Therefore no change in
coverage is proposed although comment is made below on the time rule.

Time rules for presumption

49. Presumption that a disease is due to the nature of employment should recognise the
possible latency (speed of development) of the disease in question.

50. Inall circumstances an occupationally-caused disease cannot have its onset before
the first relevant occupational exposure has occurred. This “time rule”, although
obvious, is left unstated in the legislation. In practice, however, this causes little
difficulty. Certain prescribed diseases are defined by the Schedule in relation to
the activity or agent that caused them (PD A6, A7, A11, C3, C24q) or are specific
diagnostically to occupation (PD D1, D2), and for them the link with previous exposure
is unambiguous. For other prescribed diseases, decision makers have the option to
rebut a claim when there is “evidence to the contrary”, whether or not the disease
is presumed occupational under Regulation 4; onset before occupational exposure
would constitute relevant evidence. The Council has considered clarifying this aspect
of exposure timing as part of the changes needed to the regulation, but sees this as
an unnecessary refinement.

14
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51. However, for those prescribed diseases which currently attract the benefit of
presumption under the standard time rule but which are often delayed in symptom
onset by several years, the Council recommends that a more appropriate time frame
for eligibility would be “within the job or at any time thereafter”. This proposal to
amend the standard time rule in Regulation 4 would apply to PD A1, A2, A13, Al4, B2,
B6, B8b, B13, C17, C18, C22a, C23 (in respect of exposures a, b and e), C24, C31, C32,
D3, D6, D8, D8a, D9, D10, D11 and D13. This list includes several cancers that attract
benefit under the Scheme and also slowly developing orthopaedic disorders (e.g.
osteoarthritis of hip and knee) and diseases which can remain asymptomatic for an
interval or whose effects may only be recognised with delay (e.g. certain infections).

52. For diseases such as those listed in the previous paragraph, characterised by a
delayed onset, the Council considered whether in modifying the standard time rule a
lower limit should apply, such that onset had to be a minimum time after first or last
exposure or after commencing or leaving the occupation or beginning or ceasing the
scheduled activity.

53. Inanalysis of cancer studies, it is quite common to disregard instances of disease
arising within the first few years (e.g. 5-10 years) after an exposure of interest, the
assumption being that such early-occurring cases are unlikely to be caused by
exposure. However, it is by no means simple to decide when sufficient exposure
to double risks has occurred and how many of the following years should be
disregarded. For many prescribed diseases the minimum degree of exposure required
to substantially raise disease risks remains ill-defined scientifically (exceptions being
already defined in the exposure component of the Schedule - e.g. PD A13, Al4, C18,
D8a, D12, D13). Moreover, spells of exposure within individual employments and in
aggregate, and even the date of first exposure, may be difficult to ascertain, both for
potential claimants and for the Scheme’s administrators. Finally, significant biological
variability in disease susceptibility and a wide spread in latent intervals between
individuals will be compounded in some cases by delayed recognition of disease.

54. In general, these factors militate against applying such a minimum time limit, and
the Department does not seek to do so when assessing claimants with cancer. The
Council proposes no change to this pragmatic position; although the option exists for
decision makers to rebut a claim where disease follows exposure by only a very brief
period.

55. The Council’s review has also affirmed the status quo in respect of several prescribed
diseases covered by the standard time rule. These comprise: PD A4, A5, A6, A7, A8,
A11, A12b, B3, B9, B10q, B10b, B11, B12, B14, B15, C3, C24qa, D4, and D7. Broadly, they
are acute physical strain injuries in the workplace, acute infective illnesses with a
short incubation period, or sensitization reactions expected to manifest close in time
to provoking occupational exposures. For such diseases the standard time rule is
satisfactory (and would be also for PD A12b, if IIAC’s recommendations in relation
to presumption come to apply to it in respect of repetitive wrist-hand movements
(paragraph 45)).
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56. For PD A11, the Council has considered the view held clinically that symptoms of
finger blanching may postdate employment by as much as 12 months. In theory, a
cold spell of weather might be required for symptoms of vibration injury to manifest.
However, despite a careful search and consultation with external stakeholders, no
research evidence was found to support this clinical perception; and the frequency
with which delayed onset of symptoms arises seems not to have been documented.
The Council has decided not to extend the standard time rule for PD A1l on the
assumption that such late onset of symptoms is an unusual event. However, it would
welcome data on this question, such as from follow-up studies which trace the
incidence of Hand-Arm Vibration Syndrome in workers leaving exposed occupations
while still symptom-free.

57. Prescribed disease C24A also involves blanching of the digits, caused by a chemical
exposure (to vinyl chloride monomer), rather than a physical insult. The Council’s
review has found little evidence on the pathogenesis of this disease and no evidence
that would assist in redefining the time rule. It is recommended, therefore, that the
prevailing standard rule should continue to apply.

58. Some prescribed diseases have a non-standard time rule, as listed in Table 2. Among
these, the Council endorses, or finds no evidence to amend, those relating to PD
A10, D1, D2 and D12. Three of these diseases already have an appropriately open-
ended time rule (symptom onset within the job or at any time afterwards), while
the complex evidence base behind PD A10 has been reviewed repeatedly in previous
Council reports.

59. Some prescribed diseases have the capacity to present in different clinical forms
of differing time course. This presents an added complexity in relation to the time
rule for presumption. For these, the Council proposes that the terms of prescription
be split, to enable appropriate time rules to be set. A case in point is PD A3. Certain
of the effects listed within the case definition are fairly rapid in onset (“dysbarism,
including decompression sickness”), but one is a complication of the longer term
(“osteonecrosis”). The Council recommends that PD A3 be redefined so as to split its
definition in two: the standard time rule would continue to apply to the acute effects
(which could be re-labelled PD A3a), but the time course defined in paragraph 51
would be more appropriate for osteonecrosis (consequently re-labelled PD A3b). Othe

r

prescribed diseases that would benefit from similar redefinition belong to the group of
‘B’ diseases (occupational infections covered by prescription), which raise a number of

specific issues detailed below.

The ‘B’ diseases

60. The potential time relation to work activity for infections is defined, to an extent,
by their incubation period - the time elapsed between exposure and first clinical
manifestation of disease. In principle, an onset that post-dates last employment
by more than the longest plausible estimate for the incubation period cannot be
occupationally-related, whereas an elapsed time that falls within the incubation
period may be.
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61. In practice, however, matters are more complex as published data on incubation
periods vary in their availability, completeness, consistency and representativeness.
Moreover, individuals vary in their susceptibility, and the incubation period is also
influenced by the infective load and other factors. Additionally, for some diseases (or
some manifestations of some diseases) clinical recognition may be delayed, as onset
of disease is insidious and presentation is non-specific (e.g. brucellosis (PD B3)); or
detection may rest on late-occurring complications (e.g. lung cysts in Hydatid disease
(PD B13), anaemia caused by hookworm disease (PD B4)). Delays in recognition may
be considerable, and their extent and the factors underlying them (e.g. variation by
social class) will be poorly quantified and often unknown.

62. Also, for a few infectious diseases, different clinical manifestations follow different
time courses. Thus, cutaneous larva migrans (one effect of PD B4) and cutaneous
anthrax (one effect of PD B1) both have short incubation periods, whereas other
effects of hookworm disease (PD B4) and other forms of anthrax (PD B1) manifest
more slowly. However, for some diseases whose incubation periods are longer than
assumed by the standard time rule (e.g. Hepatitis B (PD B8b)), a case can be made on
incubation period alone for lengthening the post-work period covered by presumption.

63. In considering the issues raised in the paragraphs above, the Council compiled a
table of incubation periods from various sources, Table 3, and compared it with
the existing (typically standard) time rule. Evidence was also taken from several
experts in communicable diseases (Appendix 3). Table 2 details the Council’s final
recommendations in relation to the ‘B’ diseases.

64. For infections with a short incubation period (PD B3, B9, B10a, B10b, B11 and B12)
the existing standard time rule remains sensible, if approximate, and should be left
unchanged. Frequently, uncertainty will exist as to when exposure has occurred in
a job; allowing onset up to one month after leaving work would cater for instances
linked with late-occurring exposures.

65. For diseases with delayed onset and very late-occurring manifestations, it is
suggested that the time frame for eligibility be re-defined to allow for symptom onset
“within the job or at any time thereafter” (PD B2, B6, B8b and B13).

66. For PD B1 and B4 we propose that the concerns raised in paragraph 62 be
accommodated (as for PD A3) by splitting the definitions of each disease into
component parts, each with its own time rule, as set out in Table 2.

67. Consideration was given to doing the same in relation to Lyme disease (PD B14),
which usually presents as an acute infection but sometimes with late-occurring
effects. However, evidence was received to indicate that chronic Lyme disease would
be problematic to diagnose in the absence of a confirmed acute infection. Since the
standard time rule already caters appropriately for acute Lyme disease, and since
current rules of assessment permit late complications of a prescribed disease to be
considered when evaluating disablement, the Council has concluded that for PD B14
nothing of advantage would be gained by changing the prescription and linked time
rule.
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68. For two other B diseases (PD B7 and B8a), modified time rules are recommended on
the basis of expert evidence and a review of clinical presentations (Table 2).

69. Prescribed disease B5, tuberculosis (TB), already has a non-standard time rule, defined
in 1950 in the Council’s report Tuberculosis and other Communicable Diseases in
Relation to Nurses and other Health Workers (Cm. 8093). This accords the benefit of
presumption following occupational contact with a source of tuberculous infection,
provided that symptoms begin at least 6 weeks into a relevant occupation and not
later than 2 years after leaving it.

70. On occasion the diagnosis of TB can be considerably delayed. Also, certain
manifestations of the disease are late-occurring. The Council, therefore, took
evidence on the case for extending the interval after leaving work that is covered by
presumption. In the event, no change to the time rule in paragraph 69 is proposed.
However, inquiries have led the Council to recommend minor rewording of the original
terms of PD B5 and to vary the terms of coverage of presumption, rather than the
time rule. The evidence and reasoning behind this are set out below.

71. In considering the matter, the Council revisited previous Command Papers (Cm. 8093,
1950; Cm. 8393, 1981; Cm. 5997 2003*), undertook targeted searches of the research
literature, and consulted specialists in communicable diseases and infectious disease
epidemiology (Appendix 3). During inquiries, the Department posed a question
about the continuing relevance of presumption to PD B5, given the rising worldwide
incidence of TB, the frequency with which the disease is acquired abroad by workers
immigrating to the UK and changing patterns of TB in the population at large (a factor
that has previously influenced prescription). The Council, therefore, broadened its
review to consider the history of this prescription, present patterns of disease, and
evidence on occupational risks.

72. In 1950 prescription for PD B5 was limited to exposures incurred in healthcare and
it required that a healthcare worker should have “close and frequent” contact with
a source of tuberculous infection. At a time when pulmonary tuberculosis occurred
in some 44,000 people annually in the UK, the intention was to recognise only those
occupational circumstances that carried substantially higher risks. By 1981, when as
a consequence of the discovery of effective treatment, pulmonary TB occurrences
had fallen to fewer than 7,000 cases a year, the words in the prescription “close and
frequent” were deemed unnecessarily restrictive, the likelihood being far greater
that TB in a healthcare worker would be occupationally acquired. The Council went
further and generalised the terms of prescription beyond the healthcare sector,
so that currently they refer to “contact with a source of tuberculous infection”
without qualification. Non-healthcare workers can also claim benefit and, of about
40 first diagnosed assessments for PD B5 during 1998-2004, 14% were outwith the
health sector. More recently there has been a rise in the numbers of people in the
UK reported to have TB, both pulmonary and non-pulmonary (the latter is rarely, if
ever, acquired in work). Pulmonary cases have risen from 3,640 in 1987 to 4,563 in
2012 and there has been a corresponding rise in non-pulmonary TB cases, which
now comprise almost half of all new reports; however, TB still remains an order of
magnitude less common than in the 1950s.

4 ‘Tuberculosis and other communicable diseases in relation to nurses and other health workers’ Cm. 8093 (1950); ‘Review of the
schedule and the question of individual proof’ Cm. 8393 (1981); ‘Conditions due to Biological Agents’ Cm. 5997 (2003).
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73.

74.

75.

76.

77.

Against this background the Department raised the question of whether prescription
(which requires attribution on the balance of probability in the individual case) can
still be justified for TB and whether the present wording of PD B5 is optimal. After
reviewing the evidence, the Council has concluded that it remains appropriate to
recognise occupationally-related risks of TB, both in healthcare workers and other
workers, although there is a case for minor change to the terms of prescription.

Regarding workers in healthcare (defined broadly, and encompassing staff in ancillary,
supporting and technical roles), recent studies by Baussano et al. (2011), Menzies et al.
(2007), and de Vries et al. (2006), older reports by Meredith et al. (1996) and Hill et al.
(1997), a substantial number of international studies published in the 1990s and over
the following decade, and a short report by Ho et al. (2013), all support prescription
with the benefit of presumption. Risks have been identified as more than doubled
relative to the general population in most reports, including a few studies that took
account of workers’ racial origins (e.g. Meredith et al. (1996)) and other studies that
compared rates in settings where the background prevalence of TB in the general
population ranged from low to high (e.g. Baussano et al. (2011)). Evidence from the UK
is more limited, especially recent investigations, but reports such as those by Meredith
et al. (1996), Hill et al. (1997) and Ho et al. (2013) tend to support prescription and
presumption and the experts consulted by the Council offered no additional evidence
that would call this position into question.

The body of evidence supporting prescription in healthcare workers has mostly
originated from research undertaken in a few specific settings - hospitals, but also
laboratories and mortuaries in which tuberculous specimens or infected cadavers
have been handled. There is no doubt that TB can also arise occupationally in
community-based healthcare workers, but in contrast few epidemiological studies
have reported on levels of risk.

Similarly, while as noted in ‘Conditions due to Biological Agents’ Cm. 5997 (2002),
cases of Mycobacterium tuberculosis-associated TB have been recognised in various
occupations (e.g. workers in child care, dentistry, prison services, social work and
funeral homes), published evidence on risks of TB in non-healthcare workers is
considerably more limited. Two American studies from the 1990s indicated a more
than doubling of risk of tuberculin reactivity among prison employees. In general,
however, there is little evidence among non-healthcare workers and in community-
based healthcare workers that risks of TB can be as much as doubled in defined
circumstances of occupational exposure. The Council has therefore decided that,
while the case for prescription in these last two groups still holds, the argument

for presumption is far weaker and presumption should be withdrawn. TB is a well-
recognised complication of silicosis (PD D1), but assessment of the disablement arising
from PD D1 should cater for this hazard without reference to the terms of PD B5.

It is recommended that the occupational definition of PD B5 be split into two parts to
cover (a) workers in or about a hospital, laboratory, or public mortuary (the settings
in which the evidence in paragraph 74 has been assembled); and (b) other workers.
The evidence in paragraph 74 points to workers in the first of these groups retaining
the benefit of presumption. However, the evidential basis for the second group being
accorded the benefit of presumption is far weaker and here presumption should be
withdrawn.
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78.

79.

Considering the time rule for workers in group (a), the Council recognises that the
present wording (onset within 2 years of leaving a relevant occupation) does not cater
for late-occurring diagnosis of TB. However, this is an uncommon eventuality. The
alternative would be to set an open-ended time rule such as proposed in paragraph
51; but where disease develops many years after employment as a healthcare worker,
it would be difficult to assure attribution to work on the balance of probabilities,
especially for a disease that is more commonly acquired outside the workplace. The
Council therefore proposes no change to the time rule for PD B5 as this applies to
presumption.

Workers in group (a) as outlined in paragraph 77 should be construed to include not
only workers with direct patient contact but also those providing healthcare support
services in the specified settings. Risks of TB have been shown to be more than
doubled, for example, in laboratory technicians handing biological specimens, staff
from post-mortem rooms, ancillary staff on hospital wards, workers in emergency
departments, and even hospital cleaners.

The case for change and its potential
impact

80.

81.

82.

83.

It may be seen that there are several ways in which Regulation 4 is incompatible with
the current science behind diseases recognised by the Scheme. In particular, the time
rules that it defines are quite often outdated and misleading.

Set against this, the Department believes that the impact of the present regulation
may not be so great in practice. It seems likely that most cases of long latency
disease are being adjudicated in a common sense and appropriate way, as if the
benefit of presumption already applied without time limit; and a limited audit by

the Council of 50 case files relating to claims for prescribed diseases has found no
instance in which the coverage and time rules of presumption importantly influenced
the decision-making. The Council has also been assured by the Department that in
most cases the decision maker will make arrangements to seek additional evidence,
rather than putting an extra burden on the claimant to obtain it.

Presumption has featured in relatively few rulings of Judges of the Upper Tribunal
(formerly known as Commissioners) on contested decisions within the Scheme.
However, their written reports indicate that the presumption rule is closely read and
observed, and the impact of presumption on causal decisions is not routinely recorded
in a way that can be analysed outwith manual audit of individual files.

In the interests of fairness, transparency, and safeguarding the scientific
underpinnings of the Scheme, the Council believes that Regulation 4 can now
usefully be updated. No legal changes to presumption have been enacted for many
decades. The proposals in this report should modernise the legal framework in which
claimants, decision makers, and other stakeholders of IIDB operate and ensure its
realignment with the modern caseload.
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84. Of equal importance, they offer scope to strengthen further the Scheme’s
administrative efficiency by identifying more explicitly for decision makers, medical
assessors, tribunals, and the Department those circumstances in which the balance
of probabilities supports attribution, and in which further effort and resource need not

be expended in evidence-gathering.

85. The Council has given consideration to other potential impacts the recommendations
of this report may have on claims activity under the Scheme. Of the 71 currently
scheduled diseases, 49 are presently accorded presumption under Regulation 4;

44 following the standard time rule and 5 a specified alternative. In all, these 49
“presumed” diseases represented about 92% of claims and assessments between
April 2002 and December 2012 and 94% of the prevalent caseload in 2010 (the most

recent available statistics) (Table 1).

86. If the proposed changes are enacted, the rules on presumption (or its absence) would
not alter at all for 41 of the 71 prescribed diseases, representing 61% of new claims
and 70% of total awards in payment; and would alter in only a minor way for seven
more, representing 7% of claims and 6% of total awards. For 27 prescribed diseases,
the changes would see an extension (23 diseases) or partial extension (4 diseases)
of the interval over which presumption would apply; two prescribed diseases would
be accorded presumption partially for the first time, and for one it would be partially

withdrawn.

87. The impact of these changes on the numbers of awards made under the Scheme is
likely to be small. In March 2010, 96% of all awards in payment related to just 12 of
the prescribed diseases (those involving more than 500 cases). No change is proposed
to existing rules of entitlement and assessment for eight of these diseases (PD A8,
A10, A11, D1, D4, D5, D7, D12), while for three more (PD A14, D3, D9) it appears that
assessments are currently managed as if presumption applied in the way the Council
now recommends. The Department has advised that an effective change in policy will
arise only in relation to the prescribed diseases A2, A3, B2, B6, B8A and B8B, B13, and
C22a, which attracted a total of about 300 new claims during 2002-2012.

88. Itis conceivable, however, that some claimants with previously rejected claims might
apply again in circumstances where they could not benefit personally - for example,
through misunderstandings about the nature, coverage, and relevance of proposed
changes to their case (e.g. in relation to a prescribed disease for which the rules
will remain unchanged or where practice already reflects the suggested update in
legislative descriptors). The Department may wish to consider actions that can help
mitigate the risks of increased claims activity with no benefit to claimants.
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89. As afirst step in support of this process, the Council has prepared a short summary

(Appendix 4), identifying the prescribed diseases that would not be affected at all

or would only be minimally affected by these recommendations. It has also begun
work to help the Department develop plain language advice for stakeholders. Should
the recommendations be accepted, it is hoped that decision makers, claimants, and
particularly those advising claimants will find such advice helpful and will take note of
and share it with stakeholders.

Summary of recommendations

90. Several amendments to the current Schedule of prescribed diseases are proposed:

91.

92.

93.

CM 8880 Presumptions.indd 22 @ 04/07/2014 11:16:04

PD Current terms of the disease Amended terms of the disease

A3 Dysbarism, including decompression | (a) Dysbarism, including
sickness, barotrauma and decompression sickness and
osteonecrosis barotrauma; or

(b) osteonecrosis

a) Cutaneous anthrax; or
b) Pulmonary anthrax

a) Cutaneous larva migrans; or

b) iron deficiency anaemia caused
by gastrointestinal infection by
hookworm

B1 Anthrax

B4 Ankylostomiasis

—_ e |~

PD Current exposure definition Amended exposure definition

(Any occupation involving...)

B5 Contact with a source of tuberculous | (a) work in and about a hospital,
infection laboratory, or public mortuary; or
(b) work at any other workplace

Additionally, the Council proposes that Regulation 4 of the Social Security (Industrial
Injuries) (Prescribed Diseases) Regulations 1985 be amended to ensure that
presumption that a disease is due to the nature of employment be governed by the
time rules laid out in Table 2 and the body of this report.

Appendix 5, which has been adapted from the current regulation (Appendix 1),
illustrates the changes that are envisaged, although it is recognised that legal
drafting may lead to clearer translation of the Council’s intentions into law. Appendix
5 assumes the enabling changes to prescription in paragraph 90 and the amended
numberings of PD A3, B1, B4 and B5.

In brief, it is suggested that Regulation 4(1), which presently lists the prescribed
diseases that are not covered by the standard rule, be re-cast in two parts, to state
which diseases would be covered by the standard rule (proposed Regulation 4(1)),
and which would be covered by an alternative long latency time rule proposed

in paragraph 51 (proposed Regulation 4(2)); also, that current Regulation 4(2) be
amended to clarify the altered coverage of presumption for PD B5 and that the more
exact time rules for certain B diseases be separately laid out.
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Presumption vs. assessed disablement

94. It should be noted that this report bears on the time rules and coverage of
presumption. It represents one of two intended reports on causation, the second
of which will advise on rebuttal of causation in the process of claims adjudication.
Assessment of disablement, a necessary but quite separate further step addressing
“the disablement question” (the impact of the prescribed disease on function), will be
the subject of a separate future report.

Diversity and equality

95. IIAC seeks to promote equality and diversity as part of its values. The Council has
resolved to seek to avoid unjustified discrimination on equality grounds, including
age, disability, gender reassignment, marriage and civil partnership, pregnancy and
maternity, race, religion or belief, gender and sexual orientation. During the course of
the review of the rules for presumption no matters related to diversity and equality
were apparent.
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Tablel: New claims, assessments and awards for prescribed diseases
(ordered by awards in payment in 2010)

Prescribed Disease March 2010 April 2002 to December 2012
Awards in New claims Assessments
payment
N % N % N %

ALL 65,590 (100)| 277,690 (100)| 103,180| (100)

Pneumoconiosis (D1) 11,880 18.1| 48,680| 17.6| 15,040| 14.6

Noise induced hearing loss (A10) 10,020| 15.3| 26,300 9.5 2,410 2.3

Osteoarthritis of the knee (A14) 9,810 15| 45,870* 16.6| 35,020*| 33.9

Hand-Arm Vibration Syndrome (A11) 7830| 119| 50,260| 181 10,790( 10.5

Chronic obstructive pulmonary 5,740 8.8| 18,850 6.8 2,170 2.1

disease (D12)

Asthma (D7) 4,710 7.2 6,060 2.2 1,630 1.6

Diffuse pleural thickening (D9) 4,060 6.2| 17,920 6.5 4,560 4.4

Tenosynovitis (A8) 2,460 3.8 5,010 1.8 1,760 1.7

Carpal tunnel syndrome (A12) 2,180 3.3| 18,980 6.8 6,260 6.1

Mesothelioma (D3) 1,960 3.0| 19,190 6.9| 17590( 17.0

Non-infective dermatitis (D5) 1,410 2.1 1,990 0.7 1,260 1.2

Allergic rhinitis (D4) 630 1.0 2,150 0.8 600 0.6

Tuberculosis (B5) 440 0.7 110| 0.04 50 0.1

Byssinosis (D2) 390 0.6 260( 0.09 20 0.02

Bursitis of the knee (A6) 340 0.5 5,870 2.1 790 0.8

Task specific focal dystonia of the 310 0.5 2,090 0.8 350 0.3

hand or forearm (A4)

Primary neoplasm of the urinary 310 0.5 530 <0.02 250 0.2

tract (C23)

Asbestos-related cancer in the 310 05| 3,260 1.2 1,170 11

presence of asbestosis (D8)

Asbestos-related cancer in the 190 0.3 1,130 0.4 940 0.9

absence of asbestosis (D8A)

Extrinsic allergic alveolitis (B6) 110 0.2 190| 0.07 70| 0.07

Osteoarthritis of the hip (A13) 70 0.1 200| 0.07 70| 0.07

Dysbarism (A3) 60 0.1 20| <0.02 10| <0.02

Benzene-related acute non- 50 0.1 50( 0.02 10| <0.02

lymphatic leukaemia (C7)

Bursitis of the elbow (A7) 40 0.1 1,080 0.4 60| 0.06

Cataracts (A2) 30( 0.05 50( 0.02 10| <0.02

Subcutaneous cellulitis of the hand 30| 0.05 370 0.1 10| <0.02

(A5)

Nasal carcinoma due to wood dust 30( 0.05 60| 0.02 40| 0.04

(D6)
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Prescribed Disease March 2010 April 2002 to December 2012
Awards in New claims Assessments
payment
N % N % N %

Diseases due to ionising radiation 20| 0.03 70| 0.02 10| <0.02

(PD A1)

Diseases due to lead exposure (C1) 20| 0.03 80( 0.03 20| 0.02

Primary carcinoma of the skin (C21) 20| 0.03 40| <0.02 10| <0.02

Peripheral neuropathy due to 20| 0.03 20| <0.02 0| <0.02

hexane/butyl methyl ketone (C29)

Diseases due to chromic acid, 20| 0.03 190| 0.07 40( 0.03

chromates or dichromates (C30)

Leptospirosis (B3) 10| 0.02 30| <0.02 10| <0.02

Brucellosis (B7) 10( 0.02 0| <0.02 0| <0.02

Infections by Streptococcus suis (B9) 10| 0.02 0| <0.02 0 0

Q Fever (B11) 10( 0.02 20| <0.02 10| <0.02

Anaphylaxis (B15) 10| 0.02 60| 0.02 30| 0.03

Diseases due to phosphorus 10| 0.02 40| 0.02 10| <0.02

exposure (C3)**

Diseases due to mercury exposure 10| 0.02 10| <0.02 0 0

(C5)

Chronic beryllium disease (C17) 10( 0.02 10| <0.02 0| <0.02

Cadmium-related emphysema (C18) 10| 0.02 180| 0.06 10| <0.02

Counts have been rounded to the nearest multiple of 10.

Among the remaining 30 prescribed diseases, no awards were in payment in March 2010.
New claims were uncommon (<10 claims/year for any one disease) and there were very
few new assessments (<10/year across all 30 of the diseases).

* Data for PD Al4 are from September 2009; ** PD C3 has been listed separately in
reqgulations as PD C3a and PD C3b since March 2012.
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Appendix 1: Social Security (Industrial
Injuries) (Prescribed Diseases)
Requlations — SI 1985/967

Presumption that a disease is due to the nature of employment

4. (1) Where a person has developed a disease which is prescribed in relation to him
in Part I of Schedule 1 hereto, other than the diseases numbered A10, A12, B5, C1,
C2, C4, C5A, C5B, C6, C7, C12, C13, C16, C19, C20, C21, C22, €23, C25, C26, C27, C29,
C30, D1, D2, D5 and D12 in that Schedule, that disease shall, unless the contrary is
proved, be presumed to be due to the nature of his employed earner’s employment
if that employment was in any occupation set against that disease in the second
column of the said Part and he was so employed on, or at any time within one month
immediately preceding, the date on which, under the subsequent provisions of these
regulations, he is treated as having developed the disease.

(2) Where a person in relation to whom tuberculosis is prescribed in paragraph B5 of Part
I of Schedule 1 hereto develops that disease, the disease shall, unless the contrary is
proved, be presumed to be due to the nature of his employed earner’s employment if
the date on which, under the subsequent provisions of these regulations, he is treated
as having developed the disease is not less than 6 weeks after the date on which he
was first employed in any occupation set against the disease in the second column
of the said Part and not more than 2 years after the date on which he was last so
employed in employed earner’s employment.

(3) Where a person in relation to whom pneumoconiosis is prescribed in regulation
2(b)(i) develops pneumoconiosis, the disease shall, unless the contrary is proved,
be presumed to be due to the nature of his employed earner’s employment if he
has been employed in one or other of the occupations set out in Part II of the said
Schedule 1 for a period or periods amounting in the aggregate to not less than 2
years in employment which either-

(a) was employed earner’s employment; or

(b) would have been employed earner’s employment if it had taken place on or after
5th July 1948.

(4) Where a person in relation to whom byssinosis is prescribed in paragraph D2 of Part
I of Schedule 1 hereto develops byssinosis, the disease shall, unless the contrary is
proved, be presumed to be due to the nature of his employed earner’s employment.

(5)  Where a person in relation to whom occupational deafness is prescribed in regulation
2(c) develops occupational deafness the disease shall, unless the contrary is proved,
be presumed to be due to the nature of his employed earner’s employment.

(6) Where a person in relation to whom chronic bronchitis or emphysema is prescribed in
paragraph D12 of Schedule 1 develops chronic bronchitis or emphysema, the disease
shall, unless the contrary is proved, be presumed to be due to the nature of his
employed earner’s employment.
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(7) Where a person in relation to whom primary neoplasm of the epithelial lining of the
urinary tract is prescribed in paragraph C23 of Part I of Schedule 1 in respect of the
occupation set out in sub-paragraph (a), (b) or (e) in the second column of the entry
relating to the disease numbered C23, develops that disease, it shall, unless the
contrary is proved, be presumed to be due to the nature of his employed earner’s
employment if he was employed in one of those occupations on, or at any time
within one month immediately preceding, the date on which, under the subsequent
provisions of these Regulations, he is treated as having developed the disease.
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Appendix 2: Decision Makers’ Guidance
on Presumption

67191 Most PDs are presumed to be due to the nature of a person’s employment. The
presumption does not apply to PDs A12, C1, C2, C4, C5A, C5B, C6, C7, C12, C13, C16, C19, C20,
C21, C22, C25, C26, C27, C29, C30 and D5. The presumption applies in different ways to PDs
A10, B5, C23, D1, D2, and D121 (see DMG 67305).

1SS (II) (PD) Regs, reg 4
67192 The presumption applies when a person who has contracted a PD
1. was employed in a prescribed occupation and

2. was so employed on, or at any time within one month immediately preceding, the
date of onset of the disease.

67193 A presumption in the claimant’s favour continues to apply unless the DM is able to
rebut it, that is, to show that the disease was not due to the nature of the employment.
To do this the DM must have proof sufficient to establish the point on the balance of
probabilities. That is, the DM must be satisfied that, taking into account all the relevant
evidence, it is more probable that the disease was not due to the nature of the employed
earner’s employment than that it was1.

1R(I) 38/52

67194 If the presumption does not apply, the onus is on the claimant to establish on a
balance of probabilities, that the disease was due to the nature of the employed earner’s
employment. This would be the case, for example, where the claim was for PD A8 and the
employed earner was not in employed earner’s employment in the prescribed occupation
on, or within one month immediately preceding, the date of onset.

67195 - 67200
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Appendix 3: Experts consulted

Professor David Coggon, Professor of Occupational and Environmental Medicine, MRC
Lifecourse Epidemiology Unit, University of Southampton

Professor Sir Anthony Newman Taylor, Professor of Occupational and Environmental
Medicine, Imperial College, London

Professor Sarah O’Brien, Professor of Infectious Diseases, University of Liverpool

Professor Stephen Palmer, Professor of Infectious Diseases, Institute of Primary Care &
Public Health, Cardiff University School of Medicine

Professor John Watson, Deputy Chief Medical Officer for England, Department of Health
(formerly the Head of the Respiratory Diseases Department, Public Health England)

Dr Onn Min Kon, Reader in Respiratory Medicine, National Heart and Lung Institute, Lead
Physician for the TB service at Imperial College, London and North West London TB sector

Professor Dr Ibrahim Abubakar, Professor in Infectious Diseases Epidemiology, Institute of
Epidemiology and Health, University College London, London
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Appendix 4: Impact of recommendations
made in this report

The recommendations made in this report are subject to Ministerial approval. However, if
accepted and implemented by the Department for Work and Pensions in their entirety, the
potential impact for claimants is summarised below.

Prescribed diseases where no change is proposed

No changes are proposed to the presumption rule for the following diseases:

A4, A5, A6, A7, A8, A10, A11, B3, B9, B10a, B10b, B11, B12, B14, B15, C1, C2, C3, C4,
C5A, C5B, €6, C7, C12, C13, C16, C19, C20, C21, C22b, C23c, C23d, C24a, €25, C26, C27,
29, €30, D1, D2, D4, D5, D7, D12.

In the event of a previously rejected claim, there will be no benefit in making a further
application.

Prescribed diseases where a change is proposed

1. For the following diseases the time rule for presumption has been extended to ‘in job
or any time after leaving it”

Al, A13, Al4, C17, C18, C23a, C23b, C23e, C24, C31, C32, D3, D6, D8, D8a, D9, D10,
D11, D13.

The Department has advised, however, that in the event of a previously rejected claim,
there should be no benefit in making a further application, as the Scheme has always
sought to apply this time course in assessing claims relating to these diseases.

2. The time rule for presumption has changed in different ways for each of the following
diseases (see Table 2 for the specific changes):

A12, B1, B4, B5, B7

The Department has advised, however, that in the event of a previously rejected claim,
there should be no benefit in making a further application, as the Scheme has always
sought to apply the time rules proposed in assessing claims for these diseases.

3. The following additional diseases are affected by the changes recommended in this
report:

A2, A3, B2, B6, B8, B13, C22a

The Department has advised that, in the event of a previously rejected claim, there may be
a benefit in re-applying for one of these diseases, but only if the original claim was turned
down for a reason related to the specific change set out in Table 2.
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Appendix 5: Illustrative proposal for
amendment of Regulation 4 of the Social
Security (Industrial Injuries) (Prescribed
Diseases) Requlations — SI 1985/967

4 Presumption that a disease is due to the nature of employment

(1) Where a person has developed a disease which is prescribed in relation to him in Part
I of Schedule 1 numbered A3aq, A4, A5, A6, A7, A8, All, Al12b, Bla, B3, B4a, B9, B10,
B11, B12, B14, B15, C24a, D4 and D7, that disease shall, unless the contrary is proved,
be presumed to be due to the nature of his employed earner’s employment if —

(a) that employment was in any occupation set against that disease in the second
column of that Part, and

(b) he was so employed on, or at any time within one month immediately preceding,
the date on which, under these regulations, he is treated as having developed the
disease.

(2) Where a person has developed a disease which is prescribed in relation to him in
Part I of Schedule 1 numbered A1, A2, A3b, A13, Al4, B2, B6, B8b, B13, C17, C18,
C22a, C23 (a, b and e), C24, C31, C32, D2, D3, D6, D8, D9, D10, D11, D12 and D13, that
disease shall, unless the contrary is proved, be presumed to be due to the nature of
his employed earner’s employment if that employment was in any occupation set
against that disease in the second column of that Part.

(3) Where a person employed at a hospital, laboratory, or public mortuary and in relation
to whom tuberculosis is prescribed in paragraph B5 of Part I of Schedule 1 develops
that disease, that disease shall, unless the contrary is proved, be presumed to be due
to the nature of his employed earner’s employment if —

(a) the date on which, under these regulations, he is treated as having developed the
disease is not less than six weeks after the date on which he was first employed
in any occupation set against the disease in the second column of that Part, and

(b) not more than two years after the date on which he was last so employed in
employed earner’s employment.

(4) Where a person in relation to whom pneumoconiosis is prescribed in regulation
2(b)(i) develops pneumoconiosis, the disease shall, unless the contrary is proved,
be presumed to be due to the nature of his employed earner’s employment if he
has been employed in one or other of the occupations set out in Part II of the said
Schedule 1 for a period or periods amounting in the aggregate to not less than 2
years in employment which either —

(a) was employed earner’s employment; or

(b) would have been employed earner’s employment if it had taken place on or after
5th July 1948.
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(50 Where a person in relation to whom occupational deafness is prescribed in regulation
2(c) develops occupational deafness the disease shall, unless the contrary is proved,
be presumed to be due to the nature of his employed earner’s employment.

(6) Where a person has developed a disease which is prescribed in relation to him in Part
I of Schedule 1 numbered B1b, B4b, B7 and B8aq, that disease shall, unless the contrary

is proved, be presumed to be due to the nature of his employed earner’s employment
if —

(a) that employment was in any occupation set against that disease in the second
column of the said Part, and

(b) he was so employed on, or at any time within —
(i) inthe case of B1b or B8a, two months,

(i) in the case of B7, six months, or

(iii) in the case of B4b, twelve months

immediately preceding the date on which, under subsequent provisions of these
requlations, he is treated as having developed the disease.
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Glossary of terms used in this report

Relative Risk (RR) A measure of the strength of association
between exposure and disease. RR is the ratio
of the risk of disease in one group to that in
another. Often the first group is exposed and
the second unexposed or less exposed. A value
greater than 1.0 indicates a positive association
between exposure and disease. (This may be
causal, or have other explanations, such as
bias, chance or confounding.)

Incubation period (of an infectious The time elapsed between exposure to a
disease) pathogenic organism and when symptoms and
signs are first apparent in the host.

Latent interval The interval between exposure to a carcinogen
(or an infectious organism) and the clinical
appearance of disease.

Definition of the diseases presently covered by prescription is beyond the scope of this
glossary, but further information can be found in previous Council reports.

64

CM 8880 Presumptions.indd 64 @ 04/07/2014 11:16:05



CM 8880 Presumptions.indd 65

04/07/2014 11:16:05



This publication can be accessed online at:
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