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1.  P U R P O S E A N D  S C O P E  

Ai m of t hi s g ui d a n c e  

1. 1  T hi s g ui d a n c e i s t o h el p l etti n g s pr of e s si o n al s c o m pl y  wit h c o n s u m er  

pr ot e cti o n l a w s, a n d l a w s a b o ut d e ali n g wit h ot h er  b u si n e s s e s, i n t h e  c o nt e xt  

of l etti n g pri v at el y o w n e d r e si d e nti al  pr o p ert y.  
 

1. 2  It i s i nt e n d e d t o c o m pl e m e nt  e xi sti n g  i n d u str y s c h e m e s s u c h a s t h o s e 

o p er at e d b y i n d u str y b o di e s  a n d c o d e s of c o n d u ct, w hi c h h el p l etti n g s  

pr of e s si o n al s  k e e p u p -t o-d at e wit h c h a n g e s  t o t h e l a w, a c hi e v e c o m pli a n c e,  

a n d pr o vi d e g o o d q u alit y s er vi c e s t o t e n a nt s a n d  l a n dl or d s.  

I s t hi s g ui d a n c e for m e ?  

1. 3  T hi s g ui d a n c e i s ai m e d at l etti n g s pr of e s si o n al s. B y l etti n g s pr of e s si o n al s w e 

m e a n a n y o n e w h o, a  s p art of t h eir b u si n e s s, s u p pli e s s er vi c e s r el at e d t o t h e 

l etti n g of  pri v at el y o w n e d r e si d e nti al  pr o p ert y. It ( or p art s of it) a p pli e s t o y o u if  

f or ex a m pl e y o u   ar e:  

   a l etti n g a g e nt ( pr o vi di n g l et o nl y, r e nt c oll e cti o n a n d/ or  m a n a g e m e nt  

s er vi c e s)  

   a l a n dl or d d e ali n g wit h r e si d e nti al t e n a nt s (i n cl u di n g pr o s p e cti v e  o n e s)  

   a b u si n e s s t h at pr o vi d e s s o m e f or m   of  h o sti n g s er vi c e/ pr o p ert y p ort al or  

pl atf or m t hr o u g h w hi c h pr o s p e cti v e l a n dl or d s  a n d t e n a nt s c a n c o nt a ct  

e a c h  ot h er  

   a n y o n e a cti n g f  or or i n t h e n a m e of a n y of t h e  a b o v e.  
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1. 4  N ot all p oi nt s li st e d i n t h e g ui d a n c e a p pl y t o e v er y l etti n g s pr of e s si o n al, si n c e 

t h e r a n g e of s er vi c e s t h e y off er   m a y diff er.  W e e x p e ct l etti n g s pr of e s si o n al s t o 

b e a bl e t o i d e ntif y w hi c h s e cti o n s ar e r el e v a nt t o t h e m. H o w e v er, if w e h a v e 

i d e ntifi e d a s e cti o n a s  b ei n g p arti c ul arl y r el e v a nt t o o n e s p e cifi c a u di e n c e, w e 

h a v e hi g hli g ht e d   it.  

 

1. 5  It i s n ot al w a y s cl e ar w h er e t h e li n e s h o ul d b e dr a w n w h e n d e ci di n g   w h et h er  

s o m e o n e i s a cti n g i n t h e c o ur s e of  t h eir b u si n e s s a n d i s t h er ef or e a l etti n g s  

pr of e s si o n al. P ar a gr a p h s 3. 6 –  3. 1 1 s et o ut o ur vi e w s o n w h et h er s o m e o n e 

mi g ht b e c o n si d er e d t o b e a cti n g i n t h e c o ur s e of t h eir b u si n e s s (tr a d er) or n ot  

a cti n g i n t h e c o ur s e of  a b u si n e s s ( c o n s u m er) i n t h e c o nt e xt of  l etti n g s.  



  

 

 

 

 

 

 

1. 6  T hi s g ui d a n c e i s  n ot  i nt e n d e d t o i nf or m t e n a nt s of t h eir ri g ht s a n d o bli g ati o n s  

i n t h e l etti n g s pr o c e s s.  Ot h er a g e n ci e s ar e b ett er pl a c e d t o d o t hi s  a n d h a v e 

alr e a d y  pr o d u c e d h el pf ul  m at eri al. 1  

 

W h at d o e s t hi s g ui d a n c e c o v e r ?  

1. 7  T h e f o c u s of t hi s g ui d a n c e i s o n a cti viti e s b et w e e n l etti n g s pr of e s si o n al s a n d 

t e n a nt s t h at i n v ol v e A s s ur e d S h ort h ol d T e n a n ci e s ( A S T), or s h ort a s s ur e d 

t e n a n ci e s i n S c otl a n d.  It i s n ot i nt e n d e d t o c o v er l o n g l e a s e h ol d s   a n d bl o c k  

m a n a g e m e nt. It d o e s n ot c o v er pr o p ert y  s al e s. 2  

1. 8  It c o v er s t h e f oll o wi n g   l a w s:  

   t h e C o n s u m er Pr ot e cti o n fr o m U nf air  Tr a di n g R e g ul ati o n s  2 0 0 8  ( C P R s)  

   t h e B u si n e s s Pr ot e cti o n fr o m Mi sl e a di n g M ar k eti n g R e g ul ati o n s  2 0 0 8 

( B P R s)  

   t h e U nf air  T er m s i n C o n s u m er C o ntr a ct s R e g ul ati o n s 1 9 9 9  ( U T C CR s)  

   t h e S u p pl y of  G o o d s a n d S er vi c e s A ct 1 9 8 2  ( S G S A)  

   U nf air  C o ntr a ct T er m s A ct  1 9 7 7  ( U C T A)  

 

 

1. 1 0  T hi s g ui d a n c e d e s cri b e s h o w t h e l e gi sl ati o n a p pli e s t o l etti n g s pr of e s si o n al s’  

pr a cti c e s aff e cti n g c o n s u m er s i n E n gl a n d,  W al e s, S c otl a n d a n d N ort h er n 

Ir el a n d. It s h o ul d b e r e a d a s b ei n g r el e v a nt i n  all of t h e s e n ati o n s.  W h er e 

t h er e ar e n ati o n al diff er e n c e s  i n t h e l e g al c o nt e xt, or r e q uir e m e nt s,  t h at  h a v e 

a n i m pli c ati o n f or t hi s g ui d a n c e, w e h a v e fl a g g e d   t h e s e.  
 
 
 
 
 

 
 

1. 9  W e al s o m a k e r ef er e n c e t o ot h er l a w s a n d d uti e s t h at t h e C o m p etiti o n a n d 

M ar k et s A ut h orit y ( C M A) 3 a n d Tr a di n g st a n d ar d s s er vi c e s ( T S S) 4 c a n e nf or c e 

u n d er P art  8 of t h e E nt er pri s e A ct   2 0 0 2, t h at  w e c o n si d er ar e li k el y t o b e  

r el e v a nt t o l etti n g s pr of e s si o n al s.  

1 S e e, f or e x a m pl e,  H o w t o r e nt  
2 S e e O F T g ui d a n c e o n pr o p ert y s al e s  ( O F T 1 3 6 4)  for i nf or m ati o n.  
3 O n 1 A pril 2 0 1 4 m a n y of t h e f u n cti o n s of t h e Offi c e of F air Tr a di n g ( O F T) al o n g wit h t h e f u n cti o n s of t h e 
C o m p etiti o n C o m mi s si o n ( C C) w er e tr a n sf err e d t o t h e C o m p etiti o n a n d M ar k et s A ut h orit y ( C M A) a n d t h e s e 
b o di e s w er e a b oli s h e d.  
4 F or t h e p ur p o s e s  o f t  hi s  g ui d a n c e,   T S S r  ef er s t  o l  o c al  a ut h orit y t  r a di n g  s t a n d ar d s  s er vi c e s i  n   E n gl a n d,   S c otl a n d  
a n d W al e s   a n d al s o t o  t h e  Tr a di n g St a n d ar d s  S er vi c e wit hi n t h e D e p art m e nt  o f   E nt er pri s e  Tr a d e a n d I n v e st m e nt  
i n N ort h er n Ir el a n d.  
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1.11  This document  does not  provide guidance on other law, such as  housing law,  
which is also relevant to letting private residential property,  although Annex A  
provides a brief summary of some key elements, and links to other  resources.  

1.12  This guidance is designed to help businesses that wish to comply with 
consumer protection law to identify what they need to do to achieve this. It  
does not  attempt to address  fraudulent or  organised criminal  activity,  which 
are matters  for enforcement by the appropriate bodies (for  example the 
police).  

 
1.13  This guidance sets  out the views of  the CMA. As we highlight in paragraph 2.7 

below, it is not a substitute for the law itself and lettings professionals should 
seek their own independent legal advice on the  law.  

 

 

 

Keeping this guidance up to date  

1.14  This guidance only  covers relevant law that is in force at the time of drafting.  
It does not take into account any proposed changes to consumer protection  
legislation or law implemented  from June 2014 onwards, including those 
referred to  below.  

1.15  The Consumer Rights  Act (presently the Consumer Rights Bill)  will,  if enacted,  
replace the UTCCRs and SGSA, together with certain other consumer  
protection  provisions.  

 
1.16  The  Consumer Protection from Unfair Trading (Amendment Regulations)  

2013 will,  when they come into  force amend the  CPRs.  
 

1.17  The Consumer Contracts  (Information, Cancellation and Additional  Charges)  
Regulations 2013 come into  force in June  2014.  

 

 
1.19  This guidance is compliant with the  BIS Code  of Practice on Guidance on 

Regulation.  

1.18  The CMA will review this guidance as and when appropriate, in the light of  
changes in the law and other relevant  factors.  An electronic version containing  
any revisions made, will be made available at  www.gov.uk/cma  

6 

http://www.gov.uk/government/publications/draft-consumer-rights-bill
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2.  E X E C U TI V E  S U M M A R Y  

2. 1  I n F e br u ar y 2 0 1 3, t h e Offi c e of F air  Tr a di n g ( O F T),  a pr e d e c e s s or  

or g a ni s ati o n t o t h e C o m p etiti o n a n d M ar k et s  A ut h orit y ( C M A), p u bli s h e d t h e  

fi n di n g s of it s l etti n g s  m ar k et r e vi e w:  T h e l etti n g s m ar k et  –  a n O F T r e p ort  

( O F T 1 4 7 9).  T hi s w or k w a s b a s e d o n a n a n al y si s of 3, 9 5 1 l etti n g s c o m pl ai nt s  

r e c ei v e d b y C o n s u m er Dir e ct5 d uri n g 2 0 1 1, s et o ut i n a n O F T I nt elli g e n c e 

R e p ort. 6  

2. 2  T h e O F T’ s I nt elli g e n c e R e p ort i d e ntifi e d t h at t h e fi v e m ai n ar e a s of  c o m pl ai nt  

w er e i s s u e s r el ati n g  t o:  

 

   f e e s a n d  c h ar g e s  
 

   l etti n g a g e nt s  pr o vi di n g p o or  s er vi c e  
 

   s e c urit y  d e p o sit s  
 

   d el a y e d a n d s u b st a n d ar d  r e p air s  
 

   u nf ai r b u si n e s s  pr a cti c e s.  

2. 3  T h e l etti n g s m ar k et r e vi e w c o n cl u d e d, a m o n g st ot h er t hi n g s, t h at m a n y of  t h e  

pr o bl e m s a p p e ari n g a cr o s s t h e m ar k et c o ul d b e d e alt wit h b y gr e at er  

u n d er st a n di n g of  a n d c o m pli a n c e wit h e xi sti n g c o n s u m er pr ot e cti o n l a w a n d 

f or t hi s r e a s o n, t h e O F T,  d e ci d e d t o pr o d u c e t hi s  g ui d a n c e.  
 

2. 4  O n 1 A pril  2 0 1 4 t h e O F T  cl o s e d, a n d m o st of  it s  r el e v a nt f u n cti o n s w er e 

tr a n sf err e d ( al o n g wit h t h e f u n cti o n s  of t h e C o m p etiti o n C o m mi s si o n) t o t h e 

C M A. 7 T h e C M A  a n d t h e Tr a di n g St a n d ar d s  I n stit ut e ( T SI) s h ar e t h e r ol e of  

w or ki n g wi t h b u si n e s s e s t o dri v e u p st a n d ar d s t hr o u g h cl arif yi n g l e g al  

o bli g ati o n s 8 , wit h t h e C M A f o c u s si n g o n i s s u e s t h at a p p e ar t o b e pr o bl e m ati c  

a cr o s s a m ar k et.  T h e C M A i nt e n d s  f or t hi s g ui d a n c e t o c o ntri b ut e t o m a ki n g  

t h e l etti n g s m ar k et w or k w ell f or c o n s u m er s, b u si n e s s e s a n d t h e  e c o n o m y.  
 

5 N o w Citi z e n’ s A d vi c e ‘ A d vi c e G ui d e’. S e e w w w. a d vi c e g ui d e. or g. u k  for i nf or m ati o n.  
6 A n n e x e D of  T h e l etti n g s m ar k et  –  A n O F T r e p ort  ( O F T 1 4 7 9). T h e O F T di d n ot a s s u m e all c o m pl ai nt s w er e 

v ali d, b ut i n st e a d t o o k t h e m a s a n i n di c ati o n of ar e a s  of c u st o m er di s s ati sf a cti o n.  
7 F urt h er i nf or m ati o n a b o ut t hi s, c h a n g e s t o t h e c o n s u m er  pr ot e cti o n l a n d s c a p e a n d cl arit y o n r ol e s i s a v ail a bl e i n  

t h e N ati o n al A u dit Offi c e p u bli c ati o n U p d at e o n c o n s u m er  pr ot e cti o n l a n d s c a p e r ef or m s , A pril 2 0 1 4  
8 T h e C M A pri m aril y pr o vi d e s  g ui d a n c e  t o b u si n e s s o n s p e cifi c  i s s u e s  i d e ntifi e d  i n t h e c o ur s e of   o ur m ar k et  

st u di e s, t h e U nf air T er m s i n C o n s u m er C o ntr a ct s R e g ul ati o n s 1 9 9 9 a n d i s s u e s w h er e o ur p arti c ul ar  k n o wl e d g e of  

t h e m ar k et m a k e s u s b e st  pl a c e d t o a d vi s e b u si n e s s. Ot h er b u si n e s s g ui d a n c e  o n c o n s u m er l a w i s pr o d u c e d b y  

t h e T SI a n d m or e i nf or m ati o n o n t hi s  i s a v ail a bl e at  w w w.tr a di n g st a n d ar d s. g o v. u k/ a d vi c e/ a d vi c e -b u si n e s s. cf m  
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2.5  The CMA hopes that this guidance will help lettings professionals comply with 
consumer protection law.  We also want the guidance to support consistent  
enforcement  by TSS which, as the OFT identified in its market review,  will  
most likely be best placed to take enforcement  action (where appropriate),  
given the fragmented and localised nature of the lettings market.  We have 
worked closely  with TSS in preparing this guidance and other support material  
to ensure that lettings  professionals and TSS share a common understanding  
of the problems and the likely means of  addressing these through  Trading  
Standards’ interventions.  

2.6  Together, improved compliance and enforcement can have real impact  and  
will ultimately improve the way the lettings market  functions.  

2.7  This guidance is not a  substitute for the law  itself nor does it replace the  
role of a  court,  which is to provide a definitive interpretation of the law.  
The guidance sets out the  views of the CMA  and lettings professionals  
should seek their own legal  advice on the  law.  

2.8  Information on the law covered in this guidance is summarised in the  
preceding ‘Purpose and scope’ chapter. Chapter 3 provides an overview of  
this  legislation.  

2.9  Subsequent chapters in the guidance broadly follow the ‘lettings journey’, from  
when letting agents  first advertise their services to landlords, through 
advertising to potential tenants, arranging tenancy agreements and 
subsequent dealings with tenants in occupation, right up to the termination of  
a tenancy agreement.  Practical steps to help you comply with the law, plus  
examples  of conduct or practices which might breach the law are set out  for  
each  stage.  

 
2.10  Chapter 10 explains what  action you may face if you do not comply with 

consumer protection law and Annex A is a summary of some of  the key  laws  
outside the scope of this guidance, which we consider  are likely to be of  
relevance.  

 
 

 

 

 

 

 

 
2.11  The examples used in the guidance are based on issues which we know are  

likely to be relevant to consumers. Many of  them were identified in the OFT’s  
intelligence review. Others have been brought to our  attention during  the  
OFT’s consultation on draft guidance9.The guidance does not,  however,  
attempt to cover every  situation or practice in which a breach of  the legislation 
may occur and the examples  are not  exhaustive lists. It is also important  to  

 

9 See OFT guidance for letting  professionals  (OFT1509)  
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n ot e t h at s o m e e x a m pl e s m a y ill u str at e m or e t h a n o n e t y p e of br e a c h, e v e n 

t h o u g h o nl y o n e br e a c h i s hi g hli g ht e d.  

 

2. 1 2  Y o u will n e e d t o r e a d t h e e ntir e d o c u m e nt  f or a c o m pr e h e n si v e u n d er st a n di n g  

of h o w t o c o m pl y wit h c o n s u m er pr ot e cti o n l a w. H o w e v er, s o m e k e y pri n ci pl e s  

t o h el p y o u c o m pl y at  e a c h st a g e of t h e l etti n g s pr o c e s s ar e s et o ut  b el o w.  

K e y pri n ci pl e s  

2. 1 3  W h e n y o u a r e a l etti n g a g e nt a d v e rti si n g t o a n d c o ntr a cti n g wit h 

l a n dl or d s y o u  s h o ul d:  

 

   C o m pl y wit h c o n s u m er pr ot e cti o n l a w w h e n d e ali n g wit h l a n dl or d cli e nt s  

( u nl e s s it i s cl e ar t h at t h e y ar e a cti n g i n t h e c o ur s e of t h eir  b u si n e s s).  
 

   M a k e s ur e t h at a n y a d v erti si n g a n d m ar k eti n g of y o ur s er vi c e s t o l a n dl or d s  

i s  cl e ar,  a c c ur at e a n d n ot mi sl e a di n g.  Y o u s h o ul d n ot o mit  m at eri al  

i nf or m ati o n. It i s  p arti c ul arl y i m p ort a nt t o e n s ur e t h at y o u cl e arl y s et o ut  t h e  

f e e s t h at y o u will c h ar g e, a n d e x a ctl y  w h at s er vi c e y o u ar e off eri n g t o  

p erf or m.  

 

   Pr o vi d e f ull i nf or m ati o n a b o ut y o ur  f e e s, i n cl u di n g t h o s e t h at ar e v ari a bl e 

a n d o pti o n al,  a n d a n y i nf or m ati o n gi v e n s h o ul d b e a c c ur at e a n d n ot  

mi sl e a di n g.  W e c o n si d er y o u ar e m or e li k el y t o e n s ur e c o m pli a n c e wit h 

t hi s if y o u s et t hi s i nf or m ati o n o ut i n a cl e ar t ariff  of c h ar g e s t h at  l a n dl or d s  

c a n e a sil y a c c e s s, a n d t h at i s q u ot e d i n cl u si v e of  V A T.  

•   E n s ur e t h e t er m s  of a n y c o ntr a ct t h at y o u u s e ar e cl e ar,  a n d d o n ot  

c o nt ai n hi d d e n s ur pri s e s. Y o ur c o ntr a ct t er m s s h o ul d n ot b e u nf air.  

U n u s u al or  o n er o u s t er m s  s h o ul d b e s et o ut  pr o mi n e ntl y.  

•   E n s ur e y o u c o m pl y wit h y o ur l e g al d uti e s t o w ar d s l a n dl or d s a s t h eir  a g e nt  

–  t a k e pr o p er c ar e of  t h eir m o n e y, di s cl o s e a n y s u m s or c o m mi s si o n s y o u 

r e c ei v e fr o m t e n a nt s  or tr a d e s p e o pl e,  a n d pr o vi d e a c c ur at e a d vi c e o n 

c o m pli a n c e wit h t h e l a w.  
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2. 1 4  W h e n y o u a r e a d v e rti si n g a n d pr o vi di n g i nf or m ati o n t o p ot e nti al t e n a nt s  

y o u s h o ul d e n s ur e  t h at:  

 

   Y o u h a v e a p pr o pri at e pr o c e s s e s i n pl a c e i n or d er t o g at h er a n d  c h e c k 

i nf or m ati o n t h at y o u pr e s e nt t o p ot e nti al  t e n a nt s, s o t h at t h e y ar e n ot  

mi sl e d,  a n d y o u ar e a bl e t o a n s w er r e a s o n a bl e q u e sti o n s t h e y  a s k.  
 

   Y o ur a d v erti si n g i s cl e ar, a c c ur at e a n d n ot mi sl e a di n g. It s h o ul d pr o vi d e  all 

t h e i nf or m ati o n a p ot e nti al t e n a nt n e e d s i n or d er t o m a k e i nf or m e d a n d 

t h er ef or e effi ci e nt  d e ci si o n s a b o ut t h e pr o p ert y b ei n g  m ar k et e d.  
 

   Y o ur a d v erti si n g pr o vi d e s p ot e nti al t e n a nt s wit h s uffi ci e nt i nf o r m ati o n  

a b o ut c o st s a n d c h ar g e s t o e n a bl e t h e m t o c o m p ar e t h e f ull c o st  of  r e nti n g  

o n e pr o p ert y a g ai n st a n ot h er. All i nf or m ati o n a b o ut c o st s, c h ar g e s a n d 

d e p o sit s s h o ul d b e pr e s e nt e d t o g et h er wit h i nf or m ati o n a b o ut  t h e c o st of  

r e nt.  
 

   I nf or m ati o n t h at c a n n ot b e i n cl u d e d, d u e t o r e stri cti o n s o n s p a c e, i s  cl e arl y 

fl a g g e d a n d m a d e e a sil y a c c e s si bl e (f or e x a m pl e n o m or e t h a n o n e cli c k  

a w a y o n a  w e b sit e).  
 

2. 1 5  W h e n y o u a r e n e g oti ati n g, c o n d u cti n g vi e wi n g s a n d a rr a n gi n g a n d 

si g ni n g t h e t e n a n c y a gr e e m e nt  y o u  s h o ul d:  

 

   E n s ur e t h at pr o s p e cti v e t e n a nt s u n d er st a n d t h e n at ur e of y o ur r ol e  a n d 

ar e tr e at e d  f airl y t hr o u g h o ut t h e  n e g oti ati o n s.  
 

•   E n s ur e t h at pr o s p e cti v e t e n a nt s ar e gi v e n a n  a c c ur at e i m pr e s si o n of  t h e 

pr o p ert y’ s c h ar a ct eri sti c s a n d ar e a bl e t o vi e w t h e pr o p ert y (if  t h e y s o 

wi s h).  

   Pr o vi d e pr o s p e cti v e t e n a nt s wit h cl e ar i nf or m ati o n a b o ut  pr e -t e n a n c y  

c h e c k s, i n cl u di n g w h at t h e y will c o v er a n d h o w m u c h t h e y will  c o st.  

   Pr o vi d e cl e ar i nf or m ati o n a b o ut a n y g u ar a nt or r e q uir e m e nt s  a n d a b o ut  t h e  

r ol e s a n d r e s p o n si biliti e s of  g u ar a nt or s.  

   Pr o vi d e pr o s p e cti v e t e n a nt s wit h cl e ar i nf or m ati o n a b o ut w h y y o u ar e 

a s ki n g t h e m t o p a y a pr e -t e n a n c y p a y m e nt  or h ol di n g d e p o sit, t h e s u m  

t h at i s r e q uir e d a n d t h e cir c u m st a n c e s i n w hi c h it will/ will n ot b e  r ef u n d e d.  

   E n s ur e t h at t h e t er m s  of a n y t e n a n c y a gr e e m e nt t h at y o u pr o vi d e or  

r e c o m m e n d f or u s e wit h a t e n a nt  ar e  f air.  



  

 

•   E n s ur e t h at t h e pr o s p e cti v e t e n a nt h a s s uffi ci e nt ti m e t o f a mili ari s e 

t h e m s el v e s wit h t h e  a gr e e m e nt.  
 

2. 1 6  I m m e di at el y b ef or e, a n d at  t h e ti m e t h e t e n a nt m o v e s i n,  y o u  s h o ul d:  

   E n s ur e t h e pr o p ert y i s m a d e a v ail a bl e o n t h e  d at e a gr e e d, a n d t h e  t e n a nt  

i s k e pt i nf or m e d of a n y  d el a y s.  

   E n s ur e t h at w h e n t h e t e n a nt  m o v e s i n, t h e pr o p ert y c o nf or m s t o all  

st at e m e nt s pr e vi o u sl y  m a d e t o t h e t e n a nt  a b o ut it s s p e cifi c ati o n (i n cl u di n g  

f ur nit ur e,  fi xt ur e s,  fitti n g s a n d a n y w or k s t h at h a d b e e n  a gr e e d).  

   Pr o vi d e t h e t e n a nt wit h all t h e i nf or m ati o n r e q uir e d b y l a w a b o ut t h e 

c o n diti o n of t h e pr o p ert y, al o n g wit h ot h er m at eri al i nf or m ati o n s u c h  a s  

i nf or m ati o n r el ati n g t o  e n er g y  s u p pli er s.  

   E n s ur e t h at a n y s e c urit y d e p o sit i s pr o p erl y pr ot e ct e d a n d t h e t e n a nt  i s  

gi v e n i nf or m ati o n a b o ut w hi c h s c h e m e it i s  wit h.  

2. 1 7  W h e n m a n a gi n g t h e  pr o p e rt y aft e r t h e t e n a nt h a s m o v e d  i n:  
 

 

 

 

 

 

 

 

 

   If y o u ar e a l a n dl or d, w h e n c arr yi n g o ut a n y s er vi c e s  y o u pr o vi d e u n d er t h e 

t e n a n c y a gr e e m e nt (i n cl u di n g t h o s e r el ati n g t o t h e pr o p ert y), y o u s h o ul d 

c arr y t h e m o ut u si n g r e a s o n a bl e c ar e a n d  s kill, a n d i n  a ti m el y  m a n n er.  

•   If y o u ar e a n a g e nt  pr o vi di n g s u c h s er vi c e s o n t h e l a n dl or d’ s b e h alf,  y o u 

s h o ul d e q u all y c arr y t h e m  o ut  u si n g r e a s o n a bl e c ar e a n d s kill,  a n d i n a 

ti m el y  w a y.  

   Y o u s h o ul d b e f air i n y o ur d e ali n g s wit h t e n a nt s, n ot  e nf or c e u n f air t er m s  

a n d gi v e t e n a nt s cl e ar  i nf or m ati o n c o n c er ni n g w h o i s r e s p o n si bl e  f or  d oi n g  

w h at d uri n g t h e lif e of t h e  t e n a n c y.  

•   If y o u ar e a n a g e nt, y o u s h o ul d d o w h at i s e x p e ct e d of y o u u n d er y o ur  

c o ntr a ct wit h t h e l a n dl or d, t a k e pr o p er c ar e of  t h e l a n dl or d’ s  i nt er e st s, a n d 

k e e p t h e m  i nf or m e d.  

2. 1 8  O n r e n e w al or t e r mi n ati o n of t h e t e n a n c y y o u  s h o ul d:  
 

   A ct c o n si st e ntl y wit h i nf or m ati o n alr e a d y gi v e n t o t h e t e n a nt o n f e e s  f or 

r e n e wi n g or e xiti n g a t e n a n c y a gr e e m e nt at t h e pr e-c o ntr a ct u al  st a g e.  
 

   E n s ur e t h at t h e t e n a nt  h a s cl e ar, a c c ur at e i nf or m ati o n a b o ut w h at t h e y  

n e e d t o d o t o gi v e n oti c e, a n d al ert t h e m if t h e y g et t hi s  wr o n g.  

1 1 



  

2.19  Avoid misleading the tenant about whether you propose to retain any money  
from the security deposit,  and if so, how  much.  
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3.  O V E R VI E W O F  L E GI S L A TI O N  

3. 1  T hi s  g ui d a n c e f o c u s e s o n t h e o bli g ati o n s  t h at l etti n g s  pr of e s si o n al s  h a v e 

t o w ar d s cli e nt l a n dl or d s a n d t e n a nt s ( b ot h a ct u al a n d p ot e nti al) u n d er  

c o n s u m er pr ot e cti o n l e gi sl ati o n. It  c o v er s:  

 
   m a r k eti n g, a d v erti si n g a n d ot h er st at e m e nt s  m a d e i n t h e c o ur s e  of  

b u si n e s s  

 

   c o n d u ct t h at  m a y b e a g gr e s si v e or ot h er wi s e  u n pr of e s si o n al  
 

   c o ntr a ct  t er m s  
 

   o bli g ati o n s i m pli e d i nt o s er vi c e  c o ntr a ct s  
 

   ot h er  d uti e s l ai d d o w n b y l a w i n cl u di n g, f or e x a m pl e, t h e l a w s of  a g e n c y,  

a n d  c o ntr a ct.  

W h at l a w s d o t h e C M A  a n d T S S e nf or c e ?  

3. 2  T h e C M A a n d T S S e nf or c e a n u m b er  of l a w s t h at  ar e p arti c ul arl y r el e v a nt t o 

pr a cti c e s r el at e d t o t h e l etti n g of  pri v at el y o w n e d  pr o p ert y:  

 
   T h e C o n s u m er Pr ot e cti o n fr o m U nf air Tr a di n g R e g ul ati o n s  2 0 0 8  ( C P R s),  

w hi c h a p pl y  w h er e o n e p art y i s a c o n s u m er a n d t h e ot h er i s a  b u si n e s s.  
 

   T h e B u si n e s s  Pr ot e cti o n fr o m Mi sl e a di n g M ar k eti n g R e g ul ati o n s 2 0 0 8 

( B P R s), w hi c h a p pl y w h e n b ot h p arti e s  ar e  b u si n e s s e s. 1 0  

   T h e U nf air T er m s i n C o n s u m er C o ntr a ct R e g ul ati o n s 1 9 9 9 ( U T C C R s),  

w hi c h a p pl y  w h e n o n e p art y i s a c o n s u m er a n d t h e ot h er i s a  b u si n e s s. 1 1  
 

   T h e S u p pl y of G o o d s a n d S er vi c e s A ct 1 9 8 2 ( S G S A), w hi c h i m pli e s t er m s  

( w hi c h c a n n ot  b e e x cl u d e d w h er e o n e p art y i s a c o n s u m er) i nt o c o ntr a ct s  

f or s er vi c e s. I n S c otl a n d, t h e s e pr o vi si o n s d o n ot  a p pl y, b ut t h e c o m m o n  

l a w pl a c e s o bli g ati o n s  o n tr a d er s w hi c h h a v e s u b st a nti all y t h e s a m e  eff e ct.  
 

1 0 Ot h er  a r e a s  o f l  a w  a l s o a p pl y  w h er e b ot h  p arti e s  ar e b u si n e s s e s.  T h e s e i  n cl u d e  g e n er al c  o ntr a ct l a w, t  h e  

U nf air   C o ntr a ct  T er m s  A ct  1 9 7 7 a n d t h e  Mi sr e pr e s e nt ati o n  A ct  1 9 6 7,  a ll  o f   w hi c h  a r e li  k el y t  o b e r el e v a nt  t o 

pr of e s si o n al s e n g a g e d i n t h e l etti n g s s e ct or.  
1 1 T h e pl a n n e d i ntr o d u cti o n of t h e C o n s u m er Ri g ht s A ct will r e s ult i n t h e r e pl a c e m e nt of  s e v er al pi e c e s  o f  

c o n s u m er pr ot e cti o n l e gi sl ati o n, i n cl u di n g t h e U T C C R s a n d t h e S G S A i n a d diti o n t o ot h er l e gi sl ati o n .  

1 3 

http:business.11
http:businesses.10


  

 

 

 
 
 
 
 
 
 
 
 

 

•  The Unfair Contract Terms Act  1977 (UCTA) some of which applies  
generally and some only  when one party is a consumer and the other  a 
business.  

 
3.3  In addition there is a range of  other laws and duties  that CMA and TSS can 

enforce under Part 8 of the Enterprise Act, that are likely to be relevant to  
lettings professionals.  These include the Accommodation Agencies  Act 1953 
and the  requirements of  contract law. More information on the 
Accommodation Agencies Act 1953 is included in Annex A. Also, information 
on the law of  agency is included in paragraphs 4.3 –  4.4 of chapter 4 where 
we talk about the agent’s relationship with the  landlord.  

 
3.4  This guidance is intended to complement  existing guidance on these laws, by  

recasting it in a lettings context.12 In the chapters that follow we provide  
detailed guidance on the CMA’s view of the application of  the laws and the 
practical steps that  the CMA  considers you can take to reduce the risk of your  
business practices infringing the law. However, it is important to be aware that  
this is guidance and that  only a court can state definitively  what the law  
requires in any particular situation.  

 
3.5  In this chapter we set  out in more general terms how, in our view, the key  

concepts and provisions of the CPRs, BPRs,  UTCCRs, SGSA  and  UCTA  
apply to the issues we have identified in the lettings  sector.  

Trader  or consumer?  

3.6  In general, a trader is someone acting for purposes relating to their  business,  
trade or profession, while a consumer is not acting for any of these purposes.  
It is a question of  fact  whether a person is  acting as a consumer  or  as a 
trader,  and it is not always clear where the line should be  drawn.13  

 

12 Most references to existing guidance are to OFT guidance documents  and publications relevant to 
enforcement  of and compliance with consumer legislation that had been published and were in effect prior to the  
transfer of  the various consumer functions  to the CMA on 1 April 2014. Certain of those documents have been 
adopted by the CMA Board, whereas others now fall  outside  the scope of the CMA’s responsibility. For further  
information see Guidance on CMA  approach to use of its consumer  powers  consultation  
13 UK and EU  case law on this  topic has dealt with situations  where a person enters into a contract for  both 
consumer and professional purposes, where the contract  is for future business purposes and where it  is  unclear  
whether the individual is acting for professional purposes or not.  

14 
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3. 7  F or t h e p ur p o s e of t hi s g ui d a n c e, t h e  C M A pr o c e e d s o n t h e b a si s  t h at:  

 
   m o st r e si d e nti al t e n a nt s ar e  c o n s u m er s 1 4  

 
   m o st l etti n g a n d m a n a gi n g a g e nt s ar e a cti n g i n t h e c o ur s e of  a  b u si n e s s.  

 
3. 8  Ulti m at el y, w h et h er or  n ot  a n i n di vi d u al i s a cti n g i n t h e c o ur s e of  a b u si n e s s  

will c o m e d o w n t o a q u e sti o n of  f a ct  a n d d e gr e e,  a n d it i s diffi c ult t o  dr a w a 

h ar d li n e. F a ct or s t h e c o urt s h a v e c o n si d er e d r el e v a nt w h e n d e ci di n g o n t hi s  

q u e sti o n i n cl u d e w h at  t h e p er s o n’ s  d a y j o b i s,  t h e d e gr e e of pr of e s si o n al s kill 

t h e p er s o n a ct u all y h a s, w h et h er t h e y a cti v el y h ol d t h e m s el v e s o ut  a s a cti n g  

f or b u si n e s s p ur p o s e s, a n d t o s o m e e xt e nt w h et h er t h e p er s o n d eri v e s a 

si g nifi c a nt  r e g ul ar  i n c o m e fr o m t h eir  a cti viti e s.  

 
3. 9  T h e c o urt s h a v e r e c o g ni s e d t h at c ert ai n  l a n dl or d s  ar e t o b e r e g ar d e d a s  

c o n s u m er s w h e n d e ali n g wit h l etti n g a g e nt s  w h o ar e a cti n g i n a b u si n e s s  

c a p a cit y. T hi s i s c o n si st e nt wit h a r e c o g niti o n t h at  m e m b er s of t h e p u bli c  

l etti n g o ut,  f or  e x a m pl e, t h eir h o m e s,  or p art s  of t h eir h o m e s o n a o n e -off or  

o c c a si o n al b a si s, ar e li k el y t o b e i n a w e a k er  b ar g ai ni n g p o siti o n t h a n t h e 

l etti n g s a g e nt s w h o s e s er vi c e s t h e y s e e k t o u s e.1 5 A s b u si n e s s e s,  

pr of e s si o n al l a n dl or d s, b y c o ntr a st,  d o n ot r e q uir e t h e s a m e d e gr e e of  

pr ot e cti o n a s  c o n s u m er s. 1 6  

 
3. 1 0  W hil st it s h o ul d n ot b e  a s s u m e d t h at e v er y l a n dl or d i s  a c o n s u m er  f or t h e 

p ur p o s e s of t h e l a w c o v er e d i n t hi s g ui d a n c e, t h e C M A c o n si d er s it i s  

a d vi s a bl e f or l etti n g a g e nt s t o c o m pl y c o n si st e ntl y wit h t h e r e q uir e m e nt s  of  

c o n s u m er pr ot e cti o n l a w  w h e n d e ali n g wit h all l a n dl or d s, u nl e s s t h e l a n dl or d  

i s cl e arl y a c or p or at e e ntit y or r u n ni n g a b u si n e s s t h at l et s o ut m a n y  

pr o p erti e s.  T hi s i s b e c a u s e t h er e m a y b e s e v er e c o n s e q u e n c e s  f or a tr a d er  

f or  f aili n g t o tr e at c u st o m er s a s c o n s u m er s, if  t his i s i n f a ct w h at t h e y ar e ( a s  

w e s et o ut  i n c h a pt er  1 0). If y o u br e a c h c o n s u m er pr ot e cti o n l a w y o u m a y  

c o m mit a n off e n c e,  or  y o ur c o ntr a ct t er m s  m a y b e u n e nf or c e a bl e, or  y o u m a y  

b e li a bl e t o ot h er e nf or c e m e nt  a cti o n.  

 
3. 1 1  Si mil arl y, t h e C M A c o n si d er s it a d vi s a bl e f or all l a n dl or d s t o c o m pl y wit h  t h e  

r e q uir e m e nt s of c o n s u m er pr ot e cti o n l a w w h e n e v er d e ali n g wit h t e n a nt s of  

r e si d e nti al  pr o p ert y, f or t h e s a m e r e a s o n s  a s  s et o ut at 3. 1 0  a b o v e.  
 

1 4 W h er e a t e n a nt e nt er s a t e n a n c y f or a  pr o p ert y i n w hi c h t h e y pl a n t o li v e, t h e C M A c o n si d er s it   u nli k el y  t h at a  

c o urt w o ul d r ul e t h e y ar e a cti n g i n t h e c o ur s e of a b u si n e s s ( s e e H eif er I nt er n ati o n al I n c v  C hri sti a n s e n [ 2 0 0 8]  

B u s L R D 4 9 at  p ar a 2 5 0).  
1 5 A w e a k er b ar g ai ni n g p o siti o n i s  c h ar a ct eri sti c of  a c o n s u m er’ s  p o siti o n i n r el ati o n t o tr a d er s g e n er all y.  
1 6 S e e O F T v F o xt o n s [ 2 0 0 9] E W H C 1 6 8 1 ( C h) p ar a 2 8.  
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Clarifying the legal relationship  

3.12  It is also important to be clear about the nature and extent of the legal 
relationship that exists between you and each of  the other people that you 
deal with during the lettings  process.  

 
3.13  For example, a landlord using a lettings agent is likely to have both a contract  

with the agent and a tenancy agreement with a tenant, whilst a lettings agent  
usually only has a contract with the landlord.  Whatever the nature of your  
business relationship,  you should always make sure you have a contractual  
basis  for imposing charges (especially on tenants) before you ask  for these  to  
be  paid.17  

 
The Consumer Protection from Unfair Trading Regulations 200818  

 
3.14  The CPRs came into  force across  the UK in May 2008.  They apply to 

businesses across all  sectors, not just businesses involved in the letting of  
property.  

 
3.15  The CPRs prohibit  businesses  from  engaging in unfair commercial practices 

in their dealings with consumers. There are a number  of  important concepts  
in the CPRs that are explained below, and contextualised in relation to the 
lettings sector.  

Consumers  

A consumer  is defined as  an individual who in relation to a commercial practice 
is acting  for purposes  outside his trade, craft, business or profession (referred to 
below as 'his business' for shorthand).19 As  discussed above,  it  is a question of fact  
whether a person is  acting in the course of  his  business.  

 Traders 

A trader is someone who, in relation to a commercial practice,  is acting for  
purposes relating to his business. It also includes  anyone acting in the name,  or on 
behalf of, a trader.  

17 In any event, these should only include those charges that  you are allowed by law to impose.  
18 See OFT’s guidance Consumer Protection from Unfair Trading Regulations  2008 (OFT 1008)  
19 CPRs 2(1). If the person with whom you are engaging is acting in the course of their trade, craft, business or  
profession, then the BPRs may apply.  

16 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284442/oft1008.pdf
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KEY POINT  - Generally speaking, the CMA considers that  for the purposes of  
the CPRs:  

•  a letting agent is always acting in the course of his  business in his  
professional dealings and needs to  follow consumer law, except  
when dealing solely with other  businesses  

•  tenants  of residential  property are normally consumers and should  
generally be treated as such by both letting agents and  landlords  

•  landlords can be consumers in their dealings with letting agents, and the 
information they are given and the contract terms  used with them should 
reflect the requirements of consumer law unless they are clearly acting  
in the course of  their  business.  

Commercial practice  

The CPRs apply to commercial practices where a trader20 is dealing  with a 
consumer or consumers. Commercial  practices refer to the activities  and conduct  
of a business that  are directly connected with the promotion, sale or  supply of a  
product21 to or  from consumers. A commercial practice may be a single act or  
omission, or a course of conduct over a period of  time.  

20 In this guidance, we use ‘trader’ to mean any type of  business, including, for  example,  sole traders, companies  
or partnerships.  
21 'Product' is defined very widely. It includes goods and services, including immovable property, rights  and  
obligations. In relation to lettings, this could include for  example a leasehold interest in a property or any services  
that an agent  may wish to offer to potential  tenants  or consumer landlords.  

17 



  

  

   

  

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 

 
  

    

The CPRs apply to all  stages of commercial  activity  before, during or  after a  
commercial transaction (whether or not  a contract is concluded) in relation to a   
product.22 The trader need not themselves be selling, supplying or purchasing t  he  
product. For example,  an agent acting on behalf of  a landlord to find a tenant  fo r a  
property the landlord wishes to let is likely to be engaging in commercial  practic es in  
relation to potential tenants.   

Specifically in relation to lettings, commercial  practices include,  for example,   

operating an online platform, advertising your services, offering pre-agreement   
advice to a client, describing a property available to let, interacting with  potentia l  
tenants,  negotiating a letting, taking a holding deposit,  managing a property or   

handling a consumer's complaint  about your  conduct.   

KEY POINT  - The CPRs apply to the whole range of your business  
activities that  affect consumers (see above for who might be a consumer).  

The CPRs contain broad rules  outlining when commercial  practices  are unfair.   
These fall into  five main categories:   

•  giving misleading information to consumers,  for example through false  or  
 deceptive advertisements or  statements  

•  failing to give necessary information to consumers,  for example leaving  out  or  
hiding important  information   

•  acting aggressively, for example, using rent collection techniques that  involv e  
harassment, coercion or undue  influence   

•  failing to act in accordance with reasonable expectations  of  acceptable tradi ng   
practice (failing to be professionally diligent),  where doing so impairs the  
consumer’s ability to make informed decisions about the  product   

 •  engaging in any of 31 specific practices that the CPRs ban  outright.   

For a practice to be unfair under the first  four  categories above, it  must cause,  or be  
likely to cause,  the 'average consumer' to take a different 'transactional deci  sion’.  

 

22 CPRs 2(1). A commercial transaction is essentially where rights and obligations are created, usually by a 
contract. It is distinct from a transactional decision which is simply a decision in relation to a product and which 
need not involve the creation of any rights or obligations. 
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A v e r a g e c o n s u m er  
 

 

 

T h e C P R s ar e d e si g n e d t o pr o vi d e a l e v el of  pr ot e cti o n t h at i s  pr o p orti o n at e.   W h at  

t hi s r e q uir e s y o u t o d o i n pr a cti c e, d e p e n d s  o n t h e cir c u m st a n c e s of t h e c a s e. It will  

al s o d e p e n d o n  w h et h er y o ur pr a cti c e s ar e  t a r g et e d  at a n y p arti c ul ar s ort s of  

c o n s u m er,  or ar e li k el y t o i m p a ct o n a n y c o n s u m er s w h o ar e v ul n e r a bl e . T h e u s u al  

b e n c h m ar k i s t h e ' a v er a g e c o n s u m er': t hi s i s  s o m e o n e w h o i s r e a s o n a bl y w ell  

i nf or m e d a n d r e a s o n a bl y o b s er v a nt a n d cir c u m s p e ct,  t a ki n g i nt o a c c o u nt s o ci al,  

c ult ur al a n d li n g ui sti c  f a ct or s. 2 3 It i s s o m e o n e  w h o t a k e s r e a s o n a bl e c ar e of  t h eir  o w n 

i nt er e st s.  T h e ‘ a v er a g e c o n s u m er’ i s pri m aril y d efi n e d b y r ef er e n c e t o t h e w a y  

or di n ar y p e o pl e b e h a v e, wit h all t h eir li mit ati o n s. It i s  n ot d efi n e d b y st ati sti c al crit eri a.  

I n g e n er al, i n r el ati o n t o pr o p ert y l etti n g s, t h e  a v er a g e c o n s u m er  m a y b e e x p e ct e d t o:  

   p a y s o m e att e nti o n t o d o c u m e nt ati o n,  b ut n ot n e c e s s aril y t o r e a d or  u n d er st a n d 

t h e s m all pri nt u nl e s s k e y p oi nt s ar e  br o u g ht t o t h eir  att e nti o n  
 

   m a k e k n o w n t h eir o w n p arti c ul ar  r e q uir e m e nt s  
 

   i n t h e c a s e of   t e n a nt s,  vi e w t h e pr o p ert y (if t hi s c a n b e d o n e) a n d t a k e n oti c e of  

w h at t h e y c a n  s e e  
 

   m a k e t h eir o w n e n q uiri e s, f  or e x a m pl e c h e c ki n g o ut p u bli cl y a v ail a bl e f a ct s f o r  

t h e m s el v e s w h er e t hi s  i s e a s y t o d o. N ot e,  h o w e v er, t h at if y o u t ell t h e a v er a g e 

c o n s u m er s o m et hi n g, t h e y m a y d e ci d e t o r el y o n w h at y o u h a v e t ol d t h e m, r at h er  

t h a n m a ki n g t h eir o w n or a n y f urt h er  c h e c k s  
 

   a s k q u e sti o n s a b o ut s o m e of t h e t hi n g s t h e y d o n ot u n d er st a n d, b ut  g e n er all y  t o  

tr u st w h at t h e l etti n g s pr of e s si o n al  s a y s.  
 

 

 

G e n er all y, t h er e will b e li mit s t o h o w m u c h i nf or m ati o n t h e a v er a g e c o n s u m er c a n 

t a k e i n at  o n e ti m e a n d t h e y will b e i nfl u e n c e d b y m ar k eti n g t e c h ni q u e s,  f or   e x a m pl e  

t h e w a y i n w hi c h pri c e s ar e pr e s e nt e d. T h e y ar e al s o li k el y t o t e n d t o tr u st  t h e  

p arti c ul a r l etti n g s pr of e s si o n al wit h w h o m t h e y ar e d e ali n g.  
 

T h e C P R s al s o pr o vi d e t h at, w h er e a c o m m er ci al pr a cti c e i s  t a r g et e d  at a p arti c ul ar  

gr o u p of c o n s u m er s, 2 4 t h e ' a v er a g e c o n s u m er' will r ef er t o t h e a v er a g e m e m b er of  
 

2 3 C P R s 2( 2) a n d E ur o p e a n C o urt of  J u sti c e c a s e l a w.  
2 4 I n di c ati o n s of w h et h er a gr o u p i s t ar g et e d mi g ht  b e f o u n d i n t h e w a y t h e a d v erti si n g i s  pl a c e d, t h e l a n g u a g e of  

a c o m m er ci al  c o m m u ni c ati o n, t h e n at ur e of t h e pr o d u ct a n d t h e c o nt e xt.  
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The CPRs also provide expressly for groups  of consumers who are particularly  
‘vulnerable’ to a commercial practice,  or a product.  These are consumers who,  
because of age, infirmity or credulity, may be more at risk  from an unfair commercial  
practice –  for  example, people who have disabilities, or the elderly.  

 
If you foresee that you will market property or  services to, or otherwise deal with,  
members of  a vulnerable group,  for example because of the nature or location of the 
property, then you will  need to adjust your practices accordingly to address the 
vulnerabilities that are characteristic of that group. The average consumer will, in 
these circumstances, refer to the average member  of the vulnerable group rather  
than average consumers generally. For example, if you operate in a university town,  
you are likely to deal with a good number of students, who may be less familiar with 
the process  of renting a property or their legal rights, than older  people with more 
experience of renting.  

 
It is important to note that these protections exist, and need to be taken into 
account, regardless  of  whether or not you specifically target your practices at such 
vulnerable consumers. For example, it is reasonable to expect to deal with people  
who have disabilities,  and you should therefore make sure that your practices  reflect  
this.  

 

that group, not the average consumer generally. This is relevant where,  for  example,  
advertising is directed at particular groups such as students, tenants claiming  
housing benefit, people moving from overseas, or people who speak a particular  
language. In  such cases, the type of commercial practice you adopt  and how you 
deal with consumers will be expected to take account of  factors that  are  characteristic 
of those groups such as language barriers, limited knowledge of legal rights and/or a 
lack of  experience.  

In the CPRs and in this guidance, the average consumer  therefore means  one of the  
following (whichever is applicable): the average consumer,  the average targeted  
consumer or  the average vulnerable consumer.  

  KEY POINT  –  You should consider how your  practices  might affect consumers  
with whom you deal,  and review  whether you need to make any adjustments.  

 Think about what additional steps you may need to take where you target a  
particular group, and consider what vulnerable groups of people you are likely to 
deal with or who may see your advertising.  
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Transactional decision  

Consumers need to be able to make properly informed decisions when dealing with a 
business carrying on a commercial  practice.  

 

The CPRs refer to the  concept of a 'transactional  decision'  taken by a consumer. A  
transactional decision  can include a decision to find out more about your  services,  or  to 
rule out using the services of  one of your competitors.  It is a very broad concept,  and is  
not limited to decisions with financial or contractual consequences  –  for example it  
would include a decision to enter a shop.  A transactional  decision is defined as any  
decision taken by a consumer, including decisions not to act, concerning:  

•  whether to purchase a  product  

•  whether or not to pay in whole or part  for  a  product  
 

•  whether or not to retain or dispose of  a  product  

•  whether or not to exercise some contractual right,  and/or  

•  deciding how, and on what terms,  to do any of these  things.25  

Your commercial practices,  for  example your market appraisal of the property to let,  
description of it, or the advice you give during interactions with consumers, can affect  
consumers'  transactional decisions, for example:  

•  if you are an agent, a landlord’s  decision to let a property through you, or to let it to  
a particular tenant  

 

•  a tenant’s decision to  find out  more about  a property, view a property, apply to rent  
it or sign a tenancy  agreement  

•  a tenant’s decision to pay a pre-contract deposit to  you  

•  a landlord’s or tenant’s decision to enforce,  or to refrain from enforcing, their  
statutory rights or rights under a tenancy  agreement  

•  a landlord’s or tenant’s decision to pay money to you (if you are an agent), or to  
allow  you to keep money you already  hold.  

25 CPRs 2(1). 
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K E Y P OI N T  –  A c o n s u m er i s li k el y t o m a k e m a n y tr a n s a cti o n al  d e ci si o n s i n t h e 

c o ur s e of t h eir d e ali n g s wit h y o u, a n d m a n y of  t h e s e will n ot h a v e fi n a n ci al or  

c o ntr a ct u al c o n s e q u e n c e s.  

Gi vi n g mi sl e a di n g i nf or m ati o n t o c o n s u m er s  

3. 1 6  It i s a br e a c h of  t h e C P R s f or b u si n e s s e s  t o gi v e mi sl e a di n g i nf or m ati o n t o 

c o n s u m er s,  f or e x a m pl e b y m a ki n g  f al s e or  d e c e pti v e a d v erti s e m e nt s or  

st at e m e nt s, w h er e t hi s c a u s e s or i s li k el y t o c a u s e t h e a v er a g e c o n s u m er  t o 

t a k e a diff er e nt tr a n s a cti o n al   d e ci si o n.   T hi s i s  k n o w n a s a mi sl e a di n g a cti o n  

(r e g ul ati o n 5).  

3. 1 7  A n u nf air c o m m er ci al pr a cti c e m a y mi sl e a d  c o n s u m er s:  

   t hr o u g h t h e f al s e i nf or m ati o n it  c o nt ai n s  

   t hr o u g h t h e d e c epti v e n at ur e of t h e pr a cti c e it s elf,  or  

   b e c a u s e it s  o v er all pr e s e nt ati o n i s  d e c e pti v e or i s li k el y t o b e d e c e pti v e 

e v e n w h er e t h e i nf or m ati o n it c o nt ai n s, t a k e n lit er all y, i s f a ct u all y  c orr e ct.  

3. 1 8  Mi sl e a di n g i nf or m ati o n m a y b e gi v e n v er b all y, i n writi n g or v i s u all y. I n t h e 

c o nt e xt   of l etti n g s, e x a m pl e s of a mi sl e a di n g a cti o n c o ul d  b e:  

   mi s -st ati n g i n a n a d v erti s e m e nt  h o w m u c h it  will c o st a t e n a nt t o r e nt t h e  

pr o p ert y  

   pr o vi di n g i n a c c ur at e i nf or m ati o n a b o ut t h e pr o p ert y i n  p arti c ul ar s  

   pr o vi di n g mi sl e a di n g i nf or m ati o n o v er t h e t el e p h o n e ( or i n t h e c o ur s e  of  

di s c u s si o n s) a b o ut w h e n t h e pr o p ert y i s li k el y t o b e c o m e a v ail a bl e,  or  

   pr o vi di n g mi sl e a di n g i nf or m ati o n w h er e a t e n a nt   m a k e s  a s p e cifi c  e n q uir y,  

s u c h a s w h et h er a p arti c ul ar pi e c e of  f ur nit ur e will b e pr o vi d e d i n a 

f ur ni s h e d l et, a n d i n di c at e s t h at t h e i nf or m ati o n i s i m p ort a nt t o  hi m.  

K E Y P OI N T  - Y o u s h o ul d m a k e s ur e t h at w h at y o u t ell c o n s u m er s i s n ot  mi s - 

l e a di n g. T hi s e xt e n d s  t o pr o vi di n g i nf or m ati o n t h at i s lit er all y tr u e, b ut i s pr e s e nt e d 

i n a mi sl e a di n g w a y.  
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Failing to give necessary information to consumers  

3.19  It is a breach of  the CPRs for traders to mislead consumers by  failing to give 
them the material information they need in order to make an informed 
decision, where this causes or is likely to cause the average consumer to  take 
a different  transactional decision. This is known as  a misleading omission 
(regulation 6).26  

 
3.20  This might,  for example,  occur  by leaving out or  hiding important  information,  

or providing important information in an unclear, unintelligible,  ambiguous,  or  
untimely manner, where this has  or is likely to have a particular effect on the  
average  consumer.  

 
3.21  In determining whether consumers  have been misled by omission, the 

circumstances and the context of the commercial practices involved would be 
taken into account. For example, restrictions  on space (due to the media 
used)  may mean that it is appropriate for  more details to be given elsewhere,  
such as in the property particulars,  or through the use of web links.  You 
should consider what additional steps you may need to take if there are 
genuine practical difficulties in setting out what consumers need to know, so 
that material information is still  provided.  

 
3.22  In the context of lettings, examples of  a misleading omission could involve 

failing to present clearly, and upfront,  fees that the tenant  may have to pay, or  
failing to inform a tenant that  a property to let does not include the use of  a 
garden that  appears to be part of the  property.  

3.23  The duty not to mislead by omission is limited to providing what is  necessary  
information, described in the CPRs as 'material information'.  

 
 
 
 

26 This  occurs  when a business  omits  or  hides  material  information,  or  provides  it  in an unclear,  unintelligible,  
ambiguous  or  untimely  manner,  and the average  consumer  takes,  or  is  likely  to  take,  a  different  transactional  
decision as a result.  
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M at e ri al i nf or m ati o n  
 

T h e C P R s d efi n e m at eri al i nf or m ati o n a s 't h e i nf or m ati o n t h at t h e a v er a g e c o n s u m er  

n e e d s, a c c or di n g t o t h e c o nt e xt, t o t a k e a n i nf or m e d tr a n s a cti o n al  d e ci si o n'. 2 7  

I n pr a cti c e, t hi s m e a n s e q ui p pi n g t h e a v er a g e c o n s u m er wit h all t h e i nf or m ati o n 

t h e y n e e d t o m a k e a p arti c ul ar tr a n s a cti o n al  d e ci si o n o n a n i nf or m e d b a si s.  

C o n s u m er s n e e d t o b e pr o vi d e d wit h t h e ri g ht i nf or m ati o n at t h e ri g ht ti m e, if t h e y  

ar e t o b e a bl e t o fi n d t h e pr o d u ct t h at i s ri g ht f or t h e m i n a str ai g htf or w ar d w a y.  

M at eri al i nf or m ati o n d o e s n ot n e c e s s aril y i n cl u d e all of t h e i nf or m ati o n t h at a  

c o n s u m er  mi g ht li k e t o h a v e i n or d er t o m a k e w h at w o ul d b e t h e b e st p o s si bl e  

d e ci si o n f or t  h e m.  R at h er, m at e ri al i nf or m ati o n i s t h e i nf or m ati o n wit h o ut w hi c h t h e 

c o n s u m er c a n n ot  m a k e a pr o p erl y i nf or m e d d e ci si o n. F or e x a m pl e, a t e n a nt   mi g ht  

li k e t o k n o w t h e l o w e st r e nt al s u m t h at a l a n dl or d w o ul d a c c e pt. H o w e v er t hi s i s n ot  

m at eri al i nf or m ati o n, si n c e k n o wl e d g e of it i s n  ot n e c e s s ar y f or t h e t e n a nt t o m a k e 

a c o n si d er e d d e ci si o n a s t o w h et h er or n ot t o t a k e t h e pr o p ert y at t h e r e nt al  

off er e d.  

It i s i m p ort a nt t o c o n si d er w h at i nf or m ati o n y o u n e e d t o s h ar e a n d at w h at st a g e 

t hi s  n e e d s t o b e d o n e.  

F or e x a m pl e, w h er e y o u ar e a n a g e nt  a d v erti si n g y o ur s er vi c e s t o p ot e nti al cli e nt  

l a n dl or d s, t h e m at eri al  i nf or m ati o n t h at y o u s h o ul d pr o vi d e at t h e o ut s et i s li k el y t o 

i n cl u d e:  

   a cl e ar d e s cri pti o n of t h e s er vi c e s y o u will  pr o vi d e  

   y o ur f e e s a n d c h ar g e s, h o w t h e y will b e c al c ul at e d a n d w h e n t h e y will b e 

p a y a bl e  

   t h e l e n gt h of t h e a gr e e m e nt a n d h o w it c a n b e  t er mi n at e d.  

If y o u d o n ot k n o w a pi e c e of m at eri al i nf or m ati o n, it c o ul d still b e a mi sl e a di n g 

o mi s si o n if y o u d o n ot di s cl o s e it. F or e x a m pl e, w h er e y o u ar e m ar k eti n g a 

pr o p ert y t o l et, y o u s h o ul d o bt ai n s uffi ci e nt i nf or m ati o n fr o m t h e o w n er i n or d er t o 

a v oi d mi sl e a di n g p ot e nti al t e n a nt s b y l e a vi n g   o ut  m at e ri al i nf or m ati o n ( s u c h a s 

a n y r e stri cti o n s o n t h e u s e of t h e pr o p ert y).  

2 7 C P R s 6( 3) a. M at eri al i nf or m ati o n i s al s o a n y i nf or m ati o n r e q uir e m e nt w hi c h a p pli e s i n r el ati o n t o a c o m m er ci al  

c o m m u ni c ati o n a s a r e s ult of  a E ur o p e a n C o m m u nit y o bli g ati o n ( 6( 3)( b)).  

2 4 
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Taking reasonable steps to check things out  

You cannot  avoid liability for misleading by omission by adopting an 'ask no  
questions' approach to information supplied by third parties,  by failing to take  
reasonable steps to seek out material information where it is needed, or by turning a 
blind eye to any obvious problems and failing to draw them to attention of  
consumers.  

To clarify what ‘taking reasonable steps’ to check things out  might mean:  

•  There will be some material information that is known to you,  obvious to you or  
easy for you to find out,  for example the number of rooms in a property or its  
location. In these cases you may be able to identify all the material information 
needed from your knowledge or from the checks you undertake  personally.  

•  In other cases there may still be gaps in the information you have,  or you may  
need to check  further (in order  to give the required level of information that is  
reasonable for the service you are providing). If you are an agent you may  find 
you need to ask  your client landlord or third parties  for  further information. For  
example you will need to check with them that the property complies  with 
relevant safety laws. Depending on the circumstances, you may also need to 
check  for other things,  such as whether  there is  available  parking.  

•  Where you are an agent acting for a landlord  and they provide you with 
information you know is wrong, or have reason to believe may be wrong, you 
should  follow up with questions, ask  for documented proof and/or make your own 
enquiries in order to satisfy yourself what is correct. For example, if  their  
description of  the number of  people that could comfortably live in the property  
appears unrealistic, you should check  further.  

•  Where the response  from your client landlord 'rings  alarm bells', you will need to 
probe further or challenge what you have been told. For  example,  where the 
landlord states that the gas boiler has undergone a safety check, but he is  unable 
to supply a copy of  the landlord’s certificate it  would be appropriate for you to 
require the boiler to be checked again, and a  certificate produced before 
finalising the  letting.  

The requirement  not to mislead by omission applies throughout the advertising and 
management  of  the property. This means that if you become aware of  material  
information later on, you should still disclose it. An example of  this  would be where 
you discover that the property a prospective tenant has agreed to rent will not be 
ready on the agreed or advertised date because,  for  example, works have  overrun 
or an existing tenant has not moved out on time.  

25 



  

 

  

 

 

 

 

 

 

 

 

 

 

  

 

 
 
 
 
 

KEY POINT:  you should:  

•  give  material information to consumers  at the right  time  

•  not  deliberately hide or leave out necessary information when dealing  with  
consumers  

•  take reasonable steps  to find out information,  and to check things out.  This  
includes when you discover a problem  or are put  on notice there might be 
one.  

Invitation to purchase  

Where a commercial  practice is an ‘invitation to purchase’,28 the CPRs deem certain 
information to be ‘material information’,29 including:  

•  the main characteristics of the  product  

•  the identity and address of the  trader  

•  the money that has to be paid (for  example, rent,  administration charges etc),  
inclusive of  taxes.  

This information should be presented together, and not slowly revealed,  bit by bit.  
The aim of the law is that consumers can make a properly informed decision, when 
they see the invitation to purchase, as to whether they in fact wish to proceed.  

KEY POINT:  

When you give information about a product  and its price,  this should  be 
comprehensive. You should not select only some parts of  the price,  or downplay  
main characteristics of  the product that  may be less attractive.  

28 The CPRs define an invitation to purchase as ‘a commercial communication which indicates characteristics of  
the product and the price in a  way appropriate to the means  of that commercial  communication and thereby  
enables  the consumer to make a purchase’.  
29 This is subject  to the same considerations about  the context and the limitations of the communication medium  
as apply to misleading omissions generally (see paragraphs  3.19 –  3.23 above).  
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A cti n g a g gr e s si v el y  

3. 2 4  It i s a br e a c h of  t h e C P R s  f or b u si n e s s e s  t o u s e a n y c o m m er ci al pr a cti c e  t h at, 

i n t h e c o nt e xt of t h e p arti c ul ar cir c u m st a n c e s,  i nti mi d at e s  or e x pl oit s  

c o n s u m er s s u c h a s t o r e stri ct ( or b e li k el y t o r e stri ct) t h eir a bilit y t o m a k e  fr e e  

or i nf or m e d c h oi c e s i n r el ati o n t o a pr o d u ct,  a n d w hi c h c a u s e or  ar e li k el y t o 

c a u s e t h e a v er a g e c o n s u m er  t o t a k e a diff er e nt tr a n s a cti o n al d e ci si o n.  T h e s e 

ar e k n o w n a s  a g gr e s si v e pr a cti c e s (r e g ul ati o n 7).  

3. 2 5  I n d et er mi ni n g w h et h er a pr a cti c e i s a g gr e s si v e, v ari o u s  f a ct or s, s et  o ut i n t h e 

C P R s, m a y b e t a k e n i nt o a c c o u nt,  f or  e x a m pl e:  

   w h e n, w h er e, h o w a n d h o w p er si st e ntl y t h e b u si n e s s i s c arr yi n g o ut t h e 

pr a cti c e  

   w h et h er t h e b u si n e s s i s e x pl oiti n g a s p e cifi c  mi sf ort u n e or cir c u m st a n c e 

of a c o n s u m er, w hi c h i s li k el y t o i m p air t h eir  j u d g e m e nt  

   w h et h er t h e b u si n e s s i s e x pl oiti n g a p o siti o n of p o w er i n r el ati o n t o t h e 

c o n s u m er, i n or d er t o e x ert pr e s s ur e o n t h e m, i n a w a y t h at si g nifi c a ntl y  

i m p air s t h e c o n s u m er' s a bilit y t o t a k e a n i nf or m e d  d e ci si o n  

   w h et h er t h e b u si n e s s  h a s pl a c e d e x c e s si v e b arri er s o n t h e c o n s u m er  

e x er ci si n g t h eir  ri g ht s  

   w h et h er t h e b u si n e s s  h a s u s e d t hr e at e ni n g l a n g u a g e or t hr e at e n e d  t o  

t a k e l e g al a cti o n a g ai n st a c o n s u m er t h at c a n n ot l e g all y b e  t a k e n.  

3. 2 6  I n t h e c o nt e xt of l etti n g s, e x a m pl e s of  a n a g gr e s si v e pr a cti c e mi g ht i n cl u d e,  

f or  e x a m pl e:  

 
•   E nt eri n g a t e n a nt’ s  pr o p ert y wit h o ut t h eir p er mi s si o n i n or d er  t o di s c u s s  

l at e p a y m e nt of  r e nt.  

 
•   E x pl oiti n g a p o siti o n of p o w er t o m a k e it h ar d f or s o m e o n e t o p ull o ut of  

t h e pr o c e s s  of a gr e ei n g a t e n a n c y a gr e e m e nt w h e n t h e y ar e n ot s ur e 

t h e y w a nt t o pr o c e e d –  f or e x a m pl e b y r ef u si n g t o r et ur n a h ol di n g d e p o sit  

wit h o ut g o o d  r e a s o n.  

 
   T hr e at e ni n g t h e t e n a nt wit h e vi cti o n t o di s s u a d e t h e m  fr o m e x er ci si n g  

ri g ht s t h e y h a v e u n d er  t h e t e n a n c y a gr e e m e nt or i n l a w, f or e x a m pl e 

w h er e t h e y wi s h t o m a k e a c o m pl ai nt  t o a l o c al a ut h orit y a b o ut t h e 

c o n diti o n of t h e pr o p ert y, or s e e k d a m a g e s  f or  di sr e p air.  
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•  Telling the tenant you are ending the assured shorthold tenancy through 
the ’no fault’ procedure under Section 21 of the Housing Act 1988  to  
make the tenant leave voluntarily,  when the tenant’s  deposit has not  been 
properly  protected. If  the deposit has not been protected, the landlord 
cannot legally use the no fault  procedure to end the tenancy.30  

 
 
KEY POINT:  Think about the impact of your  business practices on  consumers.  A  
practice could be considered aggressive because of the impact it is likely to have  
on a consumer, and how much pressure it places on him or her.  

Professional diligence and the general prohibition against unfair commercial  
practices  

3.27  The CPRs place a general prohibition on unfair commercial practices  
(regulation 3).  These include practices where a business  fails to act  in a 
professionally diligent way (meaning  fails to act in accordance with  honest  
market practice or in good faith) in its dealings with consumers.  To be unfair,  
the practices concerned must  materially distort or be likely to materially  distort 
the economic  behaviour of the average consumer. This  means that  it would 
impair the ability of  the average consumer to take an informed decision,  
causing them, or leaving them likely, to take a transactional decision they  
would not otherwise have  taken.  

 
3.28  The standards referred to of honest market  practice and good faith are 

objective ones.  This  means  that they are not  determined by how other lettings  
professionals are acting. If  for example, lettings professionals in your area 
routinely  adopt a poor practice,  this  does not mean the benchmark for  what  
counts as  an acceptable practice will be lowered. If you fail to meet the 
standard considered necessary to be professionally diligent, you would 
breach the law even if  the practice you adopt  is widespread in the  industry.  

 
3.29  In the context of lettings, you are likely to be failing to act in a professionally  

diligent manner if,  for  example, you do not comply with recognised  standards  
 

30 Section 21 of the Housing Act 1988 applies in England and Wales.  It allows a landlord to ask the tenant to 
leave at  the end of the minimum assured shorthold period. As long as the landlord complies with the procedure 
set out by Section 21, they do not have  to give any reason for ending the tenancy (for example that the tenant is  
in rent arrears). See chapter 9  for more information and pages 84-85 in particular.  
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in your industry or profession, such as those set by guidance, codes of  
practice or similar.31  

KEY POINT:  Be aware of industry standards  as these are likely to be treated as a  
minimum standard of  professional diligence that your business is  expected to 
meet. If you are a member  of  a code of conduct and tell people that you are a 
member you must observe its requirements.  

Banned practices  

3.30  There are a number  of  specified practices listed in Schedule 1 to the CPRs  
that  are considered unfair in all circumstances and which are always  
prohibited outright.  We have listed some of  these  below, which may be 
particularly relevant for lettings professionals,  and explained how, and in  what  
situations, they may apply.32 Examples of possible banned practices  in the  
context of lettings are  also given in chapters 4 to  9.  

Membership of codes of practice and claims about your business  

•  ‘Claiming to be a signatory to a code of conduct when you are not.’  (1)  

•  ‘Displaying a trust  mark, quality mark or equivalent without having  
obtained the necessary authorisation.’  (2)  

•  ‘Claiming that you (including your commercial practices) or  a product have 
been approved, endorsed or authorised by  a public  or private body when 
you, the commercial practice or the product have not,  or making such a 
claim without complying  with the terms  of the approval, endorsement or  
authorisation.’ (4) For  example if you are a member of a lettings redress  
scheme, you should comply with all of its  code.  

Advertisements and  sales techniques  

•  ‘Making an invitation to purchase products at  a specified price  without  
disclosing the existence of  any reasonable grounds you may have for  
believing  that  you will  not be able to offer for supply  or  to procure  another  

31 The TPO Code of Practice for Letting Agents, the RICS Blue Book (UK Residential Standards 5th  Edition) or  
RICS’ Private rented sector  code (still to be published at time of producing this guidance) for example.  
32 The numbers shown in brackets indicate the paragraph of  the relevant  specified practice in Schedule 1.  
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trader to supply, those  products or equivalent  products at  that price for a 
period that is, and in quantities that  are, reasonable having regard to the 
product, the scale of advertising of the product and the price offered (bait  
advertising).’ (5) For example, it would be illegal to advertise that you have 
many properties  available to rent  for a low rent, if you only actually have a 
few  of them.  

•  ‘Making an invitation to purchase products at  a specified price and then 
refusing to show the advertised item to consumers with the intention of  
promoting a different product’ (sometimes known as bait  and switch).’ (6)  
This could include keeping a desirable property  listed on an online portal,  
in order to attract customers,  but  not accepting requests to view the 
property and suggesting alternative properties  instead.  

•  ‘Falsely stating that  a product will only be available for a very limited time,  
or that it  will only be available on particular terms  for  a very limited time, in 
order to elicit an immediate decision and deprive consumers  of sufficient  
opportunity or time to make an informed choice.’ (7) This  may be relevant  
if you tell potential tenants that  a  particular property is about to be rented 
by someone else and therefore they need to decide immediately if  they  
want to rent it (and,  for example, pay a deposit to hold it  or sign a tenancy  
agreement straight  away), if this is  not  the  case.  

•  ‘Stating or otherwise creating the impression that  a product can legally be 
sold when it cannot.’ (9) For example, advertising a property that is not  
available to rent.  

•  ‘Presenting rights given to consumers in law as a distinctive feature of the 
offer.’ (10) For example it would be wrong to suggest that your service 
involves taking additional care of tenants’  deposits, if you simply put them  
into a tenancy deposit  scheme,  as you are required to by  law.  

•  ‘Passing on materially inaccurate information  on market conditions  or on 
the possibility of  finding the product with the intention of inducing the 
consumer to acquire the product  at conditions less  favourable than  normal  
market conditions.’ (18) This is relevant if you suggest to tenants  an 
inaccurate going rent  for properties in order to persuade them to agree to 
pay the rent you are  asking.  

  Claims about whether you are in business or not 

•  ‘Falsely claiming or creating the impression that you are not acting  for  
purposes relating to your trade, business, craft or profession, or  falsely  

30 



  

 

r e pr e s e nti n g y o ur s elf  a s a c o n s u m er’. ( 2 2)  A s m e nti o n e d a b o v e, l a n dl or d s  

s h o ul d n ot p ur p ort t o b e c o n s u m er s if t h e y ar e i n f a ct a cti n g i n t h e c o ur s e of  

a b u si n e s s.  

 

C o nt a ct wit h t h e c o n s u m e r, i n cl u di n g d e ali n g wit h pr o bl e m s a n d m a ki n g 

p e r s o n al vi sit s 

 

 

 

 

 

 
 

•   ‘ C o n d u cti n g p er s o n al vi sit s t o t h e c o n s u m er’ s  h o m e i g n ori n g t h e  

c o n s u m er’ s r e q u e st t o l e a v e or  n ot t o r et ur n,  e x c e pt i n cir c u m st a n c e s a n d  

t o t h e e xt e nt j u stifi e d,  u n d er t h e l a w, t o e nf or c e a c o ntr a ct u al  o bli g ati o n.’  

( 2 5) T hi s i s a r el e v a nt  c o n si d er ati o n if y o ur pr a cti c e s  m e a n y o u e nt er t h e  

t e n a nt’ s pr o p ert y a n d  m a y b e e s p e ci all y r el e v a nt if y o u vi sit t o c oll e ct r e nt.  

•   ‘ M a ki n g p er si st e nt  a n d u n w a nt e d s oli cit ati o n s b y t el e p h o n e,  f a x, e-m ail or 

ot h er r e m ot e m e di a e x c e pt i n cir c u m st a n c e s  a n d t o t h e e xt e nt j u stifi e d 

u n d er t h e l a w t o e nf or c e a c o ntr a ct u al  o bli g ati o n.’ ( 2 6)  T hi s i s i m p ort a nt  t o 

b e ar i n mi n d if y o u m ar k et y o ur s er vi c e s t o p ot e nti al cli e nt s or t  e n a nt s b y  

e m ail  or t el e p h o n e: y o u s h o ul d m a k e s ur e t h at y o u r e m o v e p e o pl e fr o m  

y o ur m ar k eti n g d at a b a s e w h o r e q u e st n ot t o b e   c o nt a ct e d.  

B u si n e s s P r ot e cti o n fr o m Mi sl e a di n g M ar k eti n g R e g ul ati o n s 2 0 0 8 3 3  

3. 3 1  It i s a br e a c h of  t h e B P R s t o m a k e r e pr e s e nt ati o n s,  a d v erti s e or  m ar k et t o  

ot h er  b u si n e s s e s i n a w a y t h at d e c ei v e s ( or i s li k el y t o d e c ei v e) t h e m, if  t hi s i s  

li k el y t o aff e ct  t h eir e c o n o mi c  b e h a vi o ur or i nj ur e s or i s li k el y t o i nj ur e a 

c o m p etit or (r e g ul ati o n 3).  T h e d e c e pti o n m a y  d eri v e fr o m f al s e i nf or m ati o n, or  

fr o m t h e w a y t h e i nf or m ati o n i s pr e s e nt e d, i n cl u di n g it s  o mi s si o n.  

 

3. 3 2  T h e B P R s will a p pl y  w h e n y o u a d v erti s e y o ur s er vi c e s t o p ot e nti al n e w cli e nt s  

t h at ar e b u si n e s s e s, w h e n y o u m ar k et  pr o p ert y t o l e t  t o b u si n e s s e s, a n d  w h e n  

y o u m a k e a n y st at e m e nt t o a n ot h er tr a d er i n  or d er t o pr o m ot e eit h er y o ur o w n 

b u si n e s s or t h e l etti n g of y o ur cli e nt' s  pr o p ert y.  

 

3. 3 3  A r e pr e s e nt ati o n, st at e m e nt or  a d v erti s e m e nt  c a n b e mi sl e a di n g u n d er t h e 

B P R s if  it:  

 

   c o nt ai n s  a f al s e st at e m e nt of  f a ct  
 

   c o n c e al s or l e a v e s o ut  i m p ort a nt  f a ct s  
 
 

3 3 S e e t h e O F T' s q ui c k g ui d e t o t h e B P R s,  B u si n e s s t o b u si n e s s  pr o m oti o n s a n d c o m p ar ati v e a d v erti s e m e nt s  

( O F T 1 0 5 6)  for m or e i nf or m ati o n.  
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   pr o mi s e s t o d o s o m et hi n g w h e n t h er e i s  n o i nt e nti o n of c arr yi n g it  o ut  

   cr e at e s  a f al s e i m pr e s si o n ( e v e n w h er e t h e i nf or m ati o n it s el f i s  lit er all y  

tr u e).  

3. 3 4  T h e B P R s will a p pl y, f or e x a m pl e, t o a n a g e nt i n t h eir d e ali n g s wit h a l a n dl or d 

w h o i s n ot a c o n s u m er. T h e f oll o wi n g ar e ill u str ati v e e x a m pl e s of  mi sl e a di n g  

b u si n e s s t o b u si n e s s a d v erti si n g. It i s n ot  a n e x h a u sti v e li st. I n e a c h c a s e , t h e  

t e st i s w h et h er t h e tr a d er w h o i s a d dr e s s e d or r e a c h e d b y t h e a d v erti si n g i s  

mi sl e d or li k el y t o b e mi sl e d a n d, a s a r e s ult,  alt er s t h eir e c o n o mi c b e h a vi o ur,  

or a c o m p etit or i s  h ar m e d or li k el y t o b e h ar m e d. E x a m pl e s  i n cl u d e:  

   Mi sl e a di n g a u ni v er sit y a c c o m m o d ati o n s er vi c e a b o ut t h e q u alit y of  

pr o p erti e s y o u h a v e a v ail a bl e f or st u d e nt s t o  r e nt.  

   Pr o vi di n g mi sl e a di n g i nf or m ati o n a b o ut t h e l e v el of r e nt t h at y o u will b e 

a bl e t o o bt ai n f  or  a pr o p ert y, or t h e n u m b er of t e n a nt s y o u h a v e w aiti n g  f or 

pr o p erti e s, i n or d er t o  o bt ai n b u si n e s s f  r o m  a pr of e s si o n al  l a n dl or d.  

M a ki n g u nf air  c o m p ari s o n s wit h c o m p etit or s  

3. 3 5  It i s a br e a c h of  t h e B P R s t o m a k e c o m p ari s o n s wit h c o m p etit or s i n  y o ur  

a d v erti si n g u nl e s s y o u m e et t h e c o n diti o n s t h at p er mit s u c h a d v erti si n g  

( c o m p ar ati v e a d v erti si n g  –  r e g ul ati o n 4).  

3. 3 6  T h e c o n diti o n s r el at e m ai nl y t o e n s uri n g t h at t h e  a d v erti si n g:  

   i s n ot  mi sl e a di n g, w h et h er u n d er r e g ul ati o n 3  of t h e B P R s or u n d er  

r e g ulati o n s 5 ( mi sl e a di n g a cti o n s) or  6 ( mi sl e a di n g o mi s si o n s) of t h e  C P R s  

   o bj e cti v el y c o m p ar e s li k e -f or-li k e, a n d r el e v a nt, r e pr e s e nt ati v e a n d 

v erifi a bl e  f e at ur e s  

   d o e s  n ot cr e at e c o nf u si o n b et w e e n t h e a d v erti s er a n d a  c o m p etit or  

   d o e s  n ot d e ni gr at e or  di s cr e dit t h e tr a d e m ar k s, tr a d e n a m e s or  ot h er  

di sti n g ui s hi n g a cti viti e s of a  c o m p etit or  

   d o e s  n ot t a k e u nf air a d v a nt a g e of t h e r e p ut ati o n of a tr a d e m ar k,  tr a d e  

n a m e or  ot h er di sti n g ui s hi n g m ar k s of a  c o m p etit or.  

3. 3 7  T h e r e g ul ati o n s c o v er  a d v erti si n g a s c o m m o nl y u n d er st o o d, s u c h a s  

br o a d c a st,   bill b o ar d s  a n d pri nt a d v erti si n g. T h e y al s o c o v er ot h er   m ar k eti n g  

a n d pr o m oti o n al a cti viti e s s u c h a s  or al r e pr e s e nt ati o n s, d et ail s i n  c at al o g u e s  

or w e b sit e s a n d d e s cri pti o n s  o n   p a c k a gi n g.  
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3. 3 8  T h e f oll o wi n g ar e s o m e ill u str ati v e e x a m pl e s  of br e a c h e s of t h e r ul e s o n 

c o m p ar ati v e  a d v erti si n g:  

  m a ki n g c o m p ari s o n s wit h ot h er pr o p ert y l etti n g s b u si n e s s e s t h at ar e n ot  

tr u e,  f or e x a m pl e r e g ar di n g n u m b er s  of pr o p erti e s f or r e nt al, l e v el s of  f e e s  

a n d c h ar g e s, o p e ni n g h o ur s,   n u m b er s   of  offi c e s or n u m b er of  st aff  
 

 

 

 

 

 

 

 
 
 
 
 

 



   a d v erti si n g t h at y o u ar e t h e l e a di n g pr o p ert y l etti n g s b u si n e s s i n  a 

p arti c ul ar ar e a or f i el d w h e n y o u ar e n ot ( or c a n n ot pr o v e  t hi s)  

   a d v erti si n g t h at y o u h a v e a p arti c ul ar   m ar k et  s h ar e i n t h at ar e a w h e n y o u 

d o  n ot  

•   m a ki n g i n a p pr o pri at e u s e of a  c o m p etit or’ s tr a d e m ar k t o dr a w att e nti o n  t o  

t h e  c o m p ari s o n.  

U nf air T e r m s i n C o n s u m e r C o ntr a ct s R e g ul ati o n s 1 9 9 9 3 4  

3. 3 9  T h e U T C C R s a p pl y i n r el ati o n t o c o ntr a ct s y o u c o n cl u d e wit h c o n s u m er s,  

s u bj e ct  t o s o m e e x c e pti o n s.  T h eir ai m i s  t o e n s ur e t h at t er m s i n c o n s u m er  

c o ntr a ct s ar e f air,  a n d t h at u nf air  t er m s ar e r e m o v e d fr o m  t h e m ar k et. T h e y   d o  

t hi s b y r e q uiri n g t er m s t o b e cl e ar  a n d b al a n c e d,  a n d b y r e q uiri n g c o urt s a n d 

e nf or c er s t o t a k e a cti o n w h e n u nf air n e s s i s   i d e ntifi e d.  

3. 4 0  T h e U T C C R s r e q uir e all t er m s t o b e i n pl ai n i nt elli gi bl e l a n g u a g e,  m e a ni n g  

t h at  t h e y m u st b e l e gi bl e, a n d s et o ut cl e arl y w h at t h e c o n s u m er’ s ri g ht s a n d  

o bli g ati o n s u n d er t h e c o ntr a ct   ar e, s o t h at t h e c o n s u m er c a n u n d er st a n d t h eir  

n at ur e a n d eff e ct.  T er m s s h o ul d b e i n pl ai n  E n gli s h, a n d s h o ul d n ot u s e 

pr o p ert y -s p e cifi c j ar g o n or t er mi n ol o g y  wit h o ut e x pl a n ati o n. E v e n if   a t er m  

w o ul d b e cl e ar t o a l etti n g s or pr o p ert y s p e ci ali st or t o a l a w y er, it m a y b e 

u nf air if it i s li k el y t o mi sl e a d,  or b e u ni nt elli gi bl e t o,  a c o n s u m er.  

3. 4 1  T er m s w hi c h d e s cri b e t h e m ai n s u bj e ct  m att er of t h e c o ntr a ct  a n d t h e pri c e or  

r e m u n er ati o n t o b e p ai d –  w hi c h s et o ut t h e ‘ c or e’ b ar g ai n - m a y o nl y b e 

a s s e s s e d f or f air n e s s i n a li mit e d w a y, pr o vi d e d t h e y ar e e x pr e s s e d i  n pl ai n,  

i nt elli gi bl e l a n g u a g e. Y o u s h o ul d n ot, h o w e v er, a s s u m e t h at all t er m s  i n v ol vi n g  

p a y m e nt s b y t h e c o n s u m er, will b e p art of t h e ‘ pri c e’ t o b e  p ai d. 3 5  

3 4 S e e t h e O F T’ s g e n er al g ui d a n c e o n t h e U T C C R s,  U nf air c o ntr a ct t er m s g ui d a n c e ( O F T 3 1 1) for m or e  

i nf or m ati o n. S e e al s o p ar a gr a p h ( 1. 1 5) r e g ar di n g t h e i m p a ct of t h e C o n s u m er Ri g ht s A ct o n t h e U T C C R s.  
3 5 E x a m pl e s  of ‘ n o n pri c e’ p a y m e nt t er m s i n cl u d e p e n alti e s, l at e p a y m e nt  c l a u s e s, t er m s li k el y t o s ur pri s e t h e 

t y pi c al c o n s u m er, c o m mi s si o n s a n d c h ar g e s f or r e ctif yi n g d a m a g e c a u s e d b y t h e t e n a nt.  

3 3 
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3. 4 2  G e n e r all y, t h e U T C C R s r e q uir e t h at ot h er st a n d ar d c o ntr a ct u al  t er m s m u st b e  

f air, m e a ni n g t h e y d o n ot, c o ntr ar y t o t h e r e q uir e m e nt of g o o d f ait h, c a u s e a 

si g nifi c a nt i m b al a n c e i n t h e ri g ht s a n d o bli g ati o n s of t h e p arti e s t o t h e 

d etri m e nt  of t h e c o n s u m er.  T h e a s s e s s m e nt of f air n e s s i  s   c arri e d o ut  t a ki n g  

i nt o a c c o u nt t h e n at ur e of t h e g o o d s or s er vi c e s t o b e s u p pli e d,   a n d  all t h e 

cir c u m st a n c e s s urr o u n di n g t h e c o n cl u si o n of t h e c o ntr a ct.  W h er e t h e f air n e s s  

of a t er m i s c h all e n g e d, t h e t er m will b e a s s e s s e d f or f air n e s s i n t h e c o nt e xt  of  

t h e c o ntr a ct a s  a   w h ol e.  

3. 4 3  ‘ G o o d f ait h’  h a s g e n er all y b e e n t a k e n b y t h e c o urt s t o r e pr e s e nt  a r e q uir e m e nt  

of o p e n n e s s   a n d f air d e ali n g. It f oll o w s fr o m t hi s t h at t h e t er m s wit hi n a 

t e n a n c y a gr e e m e nt or  ot h er c o ntr a ct s h o ul d b e e x pr e s s e d f ull y, cl e arl y a n d 

l e gi bl y, c o nt ai ni n g n o c o n c e al e d pitf all s or  tr a p s. A p pr o pri at e pr o mi n e n c e 

s h o ul d b e gi v e n t o t er m s w hi c h mi g ht o p er at e t o t h e c o n s u m er’ s  

di s a d v a nt a g e, w h o, i n r el ati o n t o a l etti n g s a g e nt,  m a y b e eit h er a t e n a nt or a 

l a n dl or d. F air d e ali n g r e q uir e s t h at t h e str o n g er p art y s h o ul d n ot, w h et h er  

d eli b er at el y or u n c o n s ci o u sl y, t a k e a d v a nt a g e of t h e c o n s u m er’ s w e a k er  

b ar g ai ni n g p o siti o n, i n cl u di n g hi s or h er n e e d s, l a c k of r e s o ur c e s, l a c k of  

e x p eri e n c e or  u nf a mili arit y  wit h t h e s u bj e ct  m att er of t h e  c o ntr a ct.  

3. 4 4  S c h e d ul e 2 t o t h e U T C C R s c o nt ai n s  a n i n di c ati v e a n d n o n -e x h a u sti v e li st of  

t er m s t h at m a y b e   u n f air.  

3. 4 5  A n u nf air t er m i s  n ot  bi n di n g o n t h e c o n s u m er, a n d m a y n ot  b e i n cl u d e d i n  a 

c o ntr a ct, r e c o m m e n d e d or   e nf or c e d.  

3. 4 6  E x a m pl e s of w h er e u nf air t er m s  m a y b e p arti c ul arl y r el e v a nt  a r e:  

•   t h e a g e nt’ s c o ntr a ct wit h t h e l a n dl or d (f or i n st a n c e c ert ai n f e e c o m mi s si o n 

t er m s  h a v e b e e n f o u n d t o b e u nf air b y t h e  c o urt s)  

   t h e t er m s  o n w hi c h a h ol di n g d e p o sit i s p ai d b y t h e  t e n a nt  

   t h e t er m s  of t h e t e n a n c y a gr e e m e nt  it s elf3 6  

   a n y ot h er c o ntr a ct t h e t e n a nt e nt er s i nt o wit h t h e  a g e nt.  

S u p pl y of G o o d s a n d S e r vi c e s A ct 1 9 8 2 3 7 a n d S c otti s h c o m m o n l a w  

3. 4 7  T h e S G S A i n E n gl a n d,  W al e s a n d N ort h er n Ir el a n d a n d t h e c o m m o n l a w  i n  

S c otl a n d, r e q uir e l etti n g s pr of e s si o n al s t o pr o vi d e s er vi c e s  wit h  r e a s o n a bl e  

3 6 S e e t h e O F T’ s  G ui d a n c e o n u nf air t er m s i n t e n a n c y a gr e e m e nt s  ( O F T 3 5 6)  f or m or e i nf or m ati o n.  
3 7 S e e A  Tr a d er’ s G ui d e: T h e L a w R el ati n g t o t h e S u p pl y of  G o o d s a n d S er vi c e s , A pril 2 0 0 5 f or  m or e i nf or m ati o n.  

3 4 



  

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 

care and skill, within a reasonable time  frame and, where no price is  agreed,  
at a cost that is no more than a reasonable charge. The SGSA  and the 
common law in Scotland imply such terms into all contracts, including a  
contract  for a lettings professional’s services (to a landlord or a tenant).  These 
terms can be excluded where both parties are professionals.  

3.48  The SGSA is likely to be especially relevant in relation to the way that agents  
carry out their services for landlords,  for example in managing a property and 
collecting rent.  The Act also applies in relation to work that is carried out  by or  
on behalf of a landlord, to discharge the landlord’s contractual  duties to the 
tenant  –  such as conducting repairs, or  organising  tradespeople.  

Unfair Contract Terms Act 1977  

3.49  UCTA operates alongside the UTCCRs, often to the same or similar effect  
despite technical  differences, but applies to contracts generally, not  just  
consumer contracts.38 Under UCTA certain contract clauses and notices are 
unenforceable whilst others are subject to a reasonableness test,39 which is  
very similar in effect to the test  of  fairness in the  UTCCRs.  

3.50  UCTA does  not apply to certain kinds  of contracts, including those for the 
creation or transfer of  an interest in land, but  it applies  to most kinds of  service  
contracts including letting agency  contracts.  

3.51  Under UCTA a trader cannot use a contract term to exclude or restrict his  
liability for breach of contract or  providing a substantially different service from  
that agreed, or  providing  no service at  all unless he can show that the clause 
satisfies the test  of  reasonableness.  

3.52  UCTA also prevents  any person excluding or restricting their liability for  
negligently causing death or personal injury,  and makes the use of terms that  
exclude or restrict liability for other kinds of loss or damage subject to the  test 
of  reasonableness.  

3.53  Only a court can determine whether a term is or is not  reasonable.  

38 The Consumer Rights Bill,  if  enacted, will  bring these two pieces of  legislation together.  
39 UCTA does not define this reasonableness test, but instead sets out, in Schedule 2 to the Act,  factors  that the 
courts will consider, when applying the reasonableness test  in individual cases.  
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4.  A D V E R TI SI N G T O  A N D C O N T R A C TI N G WI T H T H E  L A N D L O R D  

4. 1  T hi s c h a pt er i s of m o st r el e v a n c e t o l etti n g a g e nt s. I t s et s o ut i nf or m ati o n  o n 

y o ur c o ntr a ct u al r el ati o n s hi p wit h t h e l a n dl or d a n d ai m s  t o h el p y o u c o m pl y  

wit h t h e l a w  –  p arti c ul arl y, b ut n ot  o nl y c o n s u m er l a w  -  w h e n y o u  a r e:  

   a d v erti si n g t o pr o s p e cti v e l a n dl or d  cli e nt s  

   pr o vi di n g i m p ort a nt pr e -c o ntr a ct u al i nf or m ati o n t o pr o s p e cti v e l a n dl or d 

cli e nt s a b o ut y o ur s er vi c e s,  f e e s a n d  c h ar g e s.  

O V E R VI E W  

A s a l etti n g a g e nt y o u s h o ul d:  

•   C o m pl y wit h c o n s u m er pr ot e cti o n l a w w h e n d e ali n g wit h l a n dl or d cli e nt s ( u nl e s s  

it i s cl e ar t h at t h e y ar e a cti n g i n t h e c o ur s e of  t h eir  b u si n e s s).  

•   M a k e s ur e t h at a n y a d v erti si n g a n d m ar k eti n g of y o ur s er vi c e s t o l a n dl or d s i s  

cl e ar, a c c ur at e a n d n ot mi sl e a di n g. Y o u s h o ul d n ot o mit  m at eri al i nf or m ati o n.  It 

i s p arti c ul arl y i m p ort a nt t o e n s ur e t h at y o u cl e arl y s et o ut t h e f e e s  t h at y o u will  

c h ar g e, a n d e x a ctl y w h at s er vi c e y o u ar e off eri n g t o   p erf or m.  

•   Pr o vi d e f ull i nf or m ati o n a b o ut y o ur f e e s, i n cl u di n g t h o s e t h at ar e v ari a bl e a n d 

o pti o n al, a n d a n y i nf or m ati o n gi v e n s h o ul d b e a c c ur at e a n d n ot mi sl e a di n g.  W e 

c o n si d er y o u ar e m or e li k el y t o e n s ur e c o m pli a n c e wit h t hi s if y o u s et t hi s  

i nf or m ati o n o ut i n a cl e ar t ariff of c h ar g e s t h at l a n dl or d s c a n e a sil y a c c e s s, a n d 

t h at i s q u ot e d i n cl u si v e of   V A T.  

•   E n s ur e t h e t er m s of a n y c o ntr a ct t h at y o u u s e ar e cl e ar, a n d d o  n ot c o nt ai n 

hi d d e n s ur pri s e s. Y o ur c o ntr a ct t er m s s h o ul d n ot  b e u nf air. 4 0 U n u s u al or  

o n er o u s t er m s s h o ul d  b e s et o ut  pr o mi n e ntl y.  

•   E n s ur e y o u c o m pl y wit h y o ur l e g al d uti e s t o w ar d s l a n dl or d s a s t h eir a g e nt  –  

t a k e pr o p er c ar e of t h eir m o n e y, di s cl o s e a n y s um s or c o m mi s si o n s y o u  r e c ei v e 

fr o m t e n a nt s  or tr a d e s p e o pl e, a n d pr o vi d e a c c ur at e a d vi c e o n c o m pli a n c e wit h 

t h e   l a w.  

4 0 B y ‘ u nf air’ w e r ef er pri m aril y t o t er m s t h at w o ul d b e c o n si d er e d u nf air  u n d er t h e U T C C R s. H o w e v er y o u s h o ul d  

b e a w ar e t h at U C T A al s o pr o vi d e s  pr ot e cti o n a g ai n st  c ert ai n u nf air t er m s i  n b u si n e s s  c o ntr a ct s.  
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T h e a g e nt’ s r el ati o n s hi p wit h t h e  l a n dl or d  

4. 2  A s s et  o ut i n c h a pt er 3, w e t hi n k t h at, i n g e n er al, l etti n g a g e nt s s h o ul d tr e at  

t h eir l a n dl or d cli e nt s a s c o n s u m er s  e x c e pt w h er e it i s cl e ar  t h at all t h o s e t h e y  

ar e d e ali n g wit h, ar e a cti n g i n t h e c o ur s e of  b u si n e s s. H o w e v er, a g e nt s s h o ul d 

al s o b e ar i n mi n d t h at  e v e n w h e n d e ali n g s ol el y  wit h pr of e s si o n al l a n dl or d s  

t h at  d o n ot n e e d t o b e tr e at e d a s c o n s u m er s,  t h e B P R s, a n d m a n y pr o vi si o n s  

of U C T A a n d S G S A  ar e still a p pli c a bl e. I n o ur vi e w, t h e pr a cti c al eff e ct of  

l e gi sl ati o n s u c h a s t h e B P R s a n d U C T A i s t o  pr o vi d e b u si n e s s e s wit h a 

c o m p ar a bl e l e v el of pr ot e cti o n t o t h at  e nj o y e d b y c o n s u m er s i n r el ati o n t o 

mi sl e a di n g i nf or m ati o n, p arti c ul arl y i n a d v erti si n g, a n d a s r e g ar d s at l e a st  

s o m e m aj or  f or m s of c o ntr a ct u al   u nf air n e s s.  

4. 3  L etti n g a g e nt s al s o o w e l a n dl or d s  (t h eir pri n ci p al s) d uti e s u n d er t h e l a w  of  

a g e n c y. 4 1 T h e s e i  n cl u d e:  

   A d ut y t o c o m pl y wit h l a wf ul i n str u cti o n s.  T h e s e ar e li k el y t o b e s et o ut i n 

t h e c o ntr a ct, b ut  m a y b e s u p pl e m e nt e d b y s e p ar at e writt e n or or al  

i n str u cti o n s.   T h er e i s,  h o w e v er, n o d ut y t o c o m pl y wit h a n i n str u cti o n t o d o 

s o m et hi n g t h at i s  u nl a wf ul ( eit h er  f or t h e l a n dl or d or t h e a g e nt) t o d o. S o,  

f or e x a m pl e, if y o u ar e a n a g e nt, y o u s h o ul d n ot  f oll o w a n i n str u cti o n fr o m  

y o ur l a n dl or d cli e nt t h at w o ul d c a u s e y o u t o mi sl e a d a p ot e nti al t e n a nt , 

si n c e t hi s w o ul d p ut y o u, a n d p o s si bl y t h e l a n dl or d, i n br e a c h of t h e  C P R s.  

   A d ut y of c ar e a n d s kill. T hi s d ut y i s si mil ar t o t h at i m pli e d b y t h e S G S A. It  

al s o r e q uir e s t h e a g e nt n ot t o a ct n e gli g e ntl y.  L a n dl or d cli e nt s m a y l o o k t o 

y o u t o g ui d e t h e m t hr o u g h t h e l etti n g s pr o c e s s, s o i n c arr yi n g o ut y o ur  

d uti e s, y o u s h o ul d d o t h e m wit h c ar e a n d s kill.  W h er e y o u gi v e l a n dl or d s  

a d vi c e, t hi s s h o ul d b e a c c ur at e, t o e n a bl e t h e m t o c o m pl y wit h t h e  l a w.  

•   A d ut y of l o y alt y. T h e a g e nt’ s r e s p o n si bilit y i s t o r e pr e s e nt t h e i nt er e st s of  

t h eir pri n ci p al, a n d n ot  t o all o w a n y ot h er i nt er e st (t h eir  o w n, or s o m e o n e 

el s e’ s) t o c o nfli ct wit h t hi s. If  a p ot e nti al c o nfli ct of i nt er e st  ari s e s, t h e a g e nt  

m u st  m a k e f ull a n d fr a n k di s cl o s ur e of t hi s t o t h eir pri n ci p al.  T hi s d ut y a l s o  

r e str ai n s a g e nt s  f r o m  m a ki n g ‘ s e cr et   pr ofit s’,  m e a ni n g m o n e y t h e a g e nt i s  

p ai d i n a d diti o n t o t h eir a gr e e d c o m mi s si o n fr o m t h e l a n dl or d cli e nt,  a n d 

w hi c h t h e l a n dl or d cli e nt d o e s  n ot k n o w a b o ut. S o, f  or  e x a m pl e, y o u 

s h o ul d t ell t h e l a n dl or d of a n y s u m s  y o u pr o p o s e t o c h ar g e  p ot e nti al  

4 1 T h e d uti e s  s et o ut i n t h e b ull et p oi nt s ar e br o a dl y si mil ar u n d er S c otti s h c o m m o n l a w, alt h o u g h it i s i m p ort a nt t o 

n ot e t h at t h e l a w of a g e n c y i n S c otl a n d i s  n ot i d e nti c al t o t h e l a w of a g e n c y i n E n gl a n d.  
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tenants,  and disclose any commissions or  other benefits you receive from  
workmen for passing work to them.  

•  A duty not to sub-contract.42 If an agent wishes to sub-contract, he must  
obtain the express permission of the principal, otherwise he will remain 
entirely responsible  for any work that is done. So for example you should 
take care to ensure that you are able to exercise sufficient control over  the 
workmanship of contractors you instruct  to advertise, clean or repair  the 
landlord’s  property.  

4.4  Although you may be entitled to contract out of  these duties in some 
circumstances and if your landlord client agrees, you will need to ensure that  
any exclusions would be neither  unreasonable under UCTA nor (unless it is  
clear your landlord client is a business) unfair under the UTCCRs. In all  
circumstances, if you want to be sure that any terms you want to use to 
contract  out of  these duties will be legally effective, you will need to  flag them  
up clearly to your landlord client, and explain what their effect will  be.  

Information about  your services  

4.5  You should ensure that any information that you provide when marketing your  
services, in whatever form (including flyers, websites, newspaper  
advertisements,  and verbal discussion), is clear, accurate and not  misleading.  
You should also not mislead by omission whether dealing with business  
clients, who are protected by the BPRs, or consumer clients, who  are 
protected by  the  CPRs.  

4.6  The purpose of these requirements is to make sure prospective client  
landlords  are not  misled in any way and so they can make informed and 
therefore efficient  transactional decisions  about using your services. For  
example, you should not give a misleading impression regarding the size of  
your business,  the numbers  of  properties on your books  or the amount  of rent  
you think you will be able to obtain for a  property.  

4.7  You should make sure that any  comparisons you make  with competitors, for  
example your record of letting properties compared with theirs or the benefits  
of clients using your services as opposed to theirs, are fair, objective, can be 
substantiated and  are not  misleading.  

4.8  You  should ensure that details about properties that you have let,  or are in the 
process of letting, or statements about whether you hold  professional  

42 Entering an agreement for  someone else to carry out your  duties.  
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q u alifi c ati o n s or   ar e a   m e m b er of  a pr of e s si o n al b o d y or r e dr e s s s c h e m e,  ar e 

a c c ur at e. 4 3 W h er e y o u ar e a m e m b er of a r e dr e s s s c h e m e, y o u s h o ul d 

i d e ntif y w hi c h o n e.4 4  

4. 9  W h er e y o u ar e a m e m b er of a  pr of e s si o n al b o d y, r e dr e s s s c h e m e or c o d e,  

y o u s h o ul d e n s ur e y o u c o m pl y  wit h it s r ul e s.  F ail ur e t o d o s o c o ul d r e s ult i n 

y o u c o m mitti n g a b a n n e d pr a cti c e, t h at i s, cl ai mi n g t h at y o u ar e a p pr o v e d b y  a 

b o d y b ut f aili n g t o c o m pl y  wit h t h e t er m s  of t h at  a p pr o v al. 4 5  

4. 1 0  Y o ur pr e -c o ntr a ct i nf or m ati o n s h o ul d pr o vi d e a s u m m ar y of  t h e k e y f e at ur e s of  

y o ur s er vi c e. It s h o ul d al s o dr a w att e nti o n t o   a n y t er m s  or e x cl u si o n s t h at ar e 

li k el y t o b e u n e x p e ct e d or s ur pri si n g t o a p ot e nti al l a n dl or d cli e nt. Y o u s h o ul d 

n ot l e a v e o ut  m at e ri al i nf or m ati o n , or hi d e it  b y i n cl u di n g it o nl y i n s m all pri nt  

or n ot  m a ki n g it a s pr o mi n e nt a s it n e e d s t o  b e.  

4. 1 1  M at e ri al i nf or m ati o n  a b o ut y o ur s er vi c e s i s li k el y t o   i n cl u d e:  

   w h at st e p s y o u will t a k e t o s e c ur e a t e n a n t f or  t h e l a n dl or d a n d m a n a g e 

t h e pr o p ert y (if  pr o vi di n g a m a n a g e m e nt  s er vi c e)  

   t hi n g s y o u d o n ot   off er   a s p art  of y o ur s er vi c e s, if t h e s e ar e si g nifi c a nt  a n d  

w o ul d or mi g ht u s u all y b e d o n e b y a l etti n g s  pr of e s si o n al  

   t hi n g s t h e l a n dl or d will  r e m ai n r e s p o nsi bl e f or i n t er m s  of m a n a gi n g  t h e 

r e nt al pr o p ert y, if t h e s e ar e si g nifi c a nt  a n d w o ul d or  mi g ht u s u all y b e  d o n e 

b y a l etti n g s  pr of e s si o n al  

   t h e ti m e s c al e wit hi n w hi c h y o u will p a s s o n r e nt t o t h e  l a n dl or d  

   a n y mi ni m u m p eri o d t o b e c o v er e d i n t h e c o ntr a ct wit h t h e l a n dl or d,  o r a n y  

r e stri cti o n s t h e c o ntr a ct i m p o s e s  o n t h e l a n dl or d if t h e y w a nt t o t er mi n at e 

t h eir li a bilit y t o p a y  f e e s t o  y o u.  

4 3 W h er e y o u b el o n g t o a pr of e s si o n al b o d y, t h e f a ct t h at y o u d o, a n d t h e i d e ntit y of it, m a y c o n stit ut e m at eri al  

i nf or m ati o n t o a l a n dl or d.  
4 4 T h e f a ct y o u b el o n g t o a r e dr e s s  s c h e m e a n d t h e i d e ntit y of t h at  s c h e m e,  m a y c o n stit ut e   m at eri al i  nf or m ati o n  

t o a l a n dl or d or t e n a nt.  
4 5 P ar a gr a p h 4 of S c h e d ul e 1 t o t h e C P R s: ‘ Cl ai mi n g t h at a tr a d er (i n cl u di n g hi s  c o m m er ci al pr a cti c e s) or a 

pr o d u ct h a s b e e n a p pr o v e d, e n d or s e d or a ut h ori s e d b y a p u bli c or pri v at e b o d y w h e n t h e tr a d er, t h e c o m m er ci al  

pr a cti c e s  or t h e pr o d u ct h a v e n ot  or m a ki n g s u c h a cl ai m  wit h o ut c o m pl yi n g wit h t h e t er m s  of t h e a p pr o v al,  

e n d or s e m e nt or  a ut h ori s ati o n.’  
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Further examples of potential breaches of consumer law when advertising to 
prospective landlord clients 

 

 

 

 

•  It may be a misleading action  to claim you have a large number of  tenants  
seeking property to rent, if that is  not  the  case.  

•  It may be a misleading action  to state you can get  more rent  for the property  
than you know you can actually  achieve.  

•  It may be a misleading omission if  you fail to make sufficiently clear what is  
covered by any pre-tenancy vetting service you provide, and a misleading 
action to give the impression that you will find tenants of a particular quality, if  
you cannot guarantee this given the extensiveness of the checks you carry  out.  

•  It may be a misleading action  to state that you are a member of  a tenancy  
deposit protection scheme, or  a redress scheme, when you are  not.  

Information about  your fees  and charges  

4.12  To remove the risk  of breaching consumer and other law, you should provide 
information about your  fees  and charges that is full, accurate and not  
misleading, so that  potential landlord clients can assess how much it is going  
to cost them  to use your services. It is likely to be misleading to provide 
information about some charges and not others, or only to reveal them  
gradually. All non-optional  fees and charges should be set  out  up  front.  

4.13  Your description of your services should fairly reflect the way  you charge for  
them. For  example, it  may be misleading to state that you charge a specific  
percentage (eg 11%)  for a comprehensive management service, when in fact  
you make extra charges for particular aspects of this service. It  may also be 
misleading to describe your services as ‘let only’ or similar, if in fact you have 
terms  providing for renewal commission to be paid should the tenant remain 
in occupation at the end of  the  fixed period of  the tenancy  agreement.  

4.14  Fees that  are genuinely  variable or optional should be clearly set out and 
brought to the attention of  a potential landlord client  early on, and not  merely  
included in the small print of  the contract. For example, we consider  you are 
more likely to comply with the law if you provide, at the outset, a summary of  
fees  and charges in a single tariff that landlords can easily access.  Where  
fees  and charges are variable,  or optional, such a tariff should outline  the  
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f a ctor s aff e cti n g t h e c al c ul ati o n of t h e c h ar g e s i n v ol v e d. It will ai d cl arit y if y o u 

pr o vi d e w or k e d e x a m pl e s of c al c ul ati o n s of t hi s ki n d.  

4. 1 5  A d v erti si n g t h at i n cl u d e s a n y f e e i nf or m ati o n s h o ul d s et  o ut all t h e n o n - 

o pti o n al f e e s t h at l a n dl or d cli e nt s will b e a s k e d t o p a y u n d er t h e c o ntr a ct s y o u 

u s e,  a n d i n di c at e cl e arl y  w h er e t h e l a n dl or d c a n fi n d o ut f urt h er i nf or m ati o n 

a b o ut a n y v ari a bl e or o pti o n al f e e s (f or e x a m pl e, i n o n -li n e a d v erti si n g, b y  

m e a n s of a li n k n o m or e t h a n o n e cli c k a w a y fr o m t h e i niti al f e e i nf or m ati o n t o 

a d et ail e d   t ariff).  

4. 1 6  W h er e a c h ar g e i s li k el y t o b e u n e x p e ct e d, o r  t  o c o m e a s a s ur pri s e t o a 

p ot e nti al l a n dl or d cli e nt, y o u s h o ul d hi g hli g ht t h e d et ail s i n di vi d u all y.  W e  w o ul d 

c o n si d er r e n e w al c o m mi s si o n t o b e a n e x a m pl e of a c h ar g e t h at s h o ul d, i n 

p arti c ul ar, b e dr a w n t o t h e att e nti o n of a cli e nt i n t hi s w a y ( s e e  p ar a gr a p h s  

4. 2 2  –  4. 3 1) b el o w f  or  m or e i nf or m ati o n o n r e n e w al a n d s al e s c o m mi s si o n).  

4. 1 7  F urt h er e x a m pl e s of c h ar g e s t h at w e c o n si d er s h o ul d b e gi v e n p arti c ul ar  

pr o mi n e n c e i n pr e -c o nt r a ct i nf or m ati o n,  a s w ell a s i n t h e c o ntr a ct, i n cl u d e ( b ut  

ar e n ot li mit e d   t o):  

   c h ar g e s  f or pr o vi di n g a t e n a n c y  a gr e e m e nt  

   c h ar g e s  f or  f a mili ari si n g y o ur s elf wit h a t e n a n c y a gr e e m e nt  pr o vi d e d b y  

t h e  l a n dl or d  

   a n y f e e s t h e l a n dl or d will h a v e t o p a y f or a mi ni m u m  p eri o d  

•   ‘ c h e c k-i n’, or ‘ c h e c k-o ut’, f e e s  

   s e c urit y  d e p o sit h a n dli n g  f e e s.  

4. 1 8  Y o u s h o ul d al s o m a k e it cl e ar if y o u will o nl y pr o vi d e c ert ai n s er vi c e s o n 

p a y m e nt  of a n a d diti o n al f e e. T hi s mi g ht i n cl u d e t hi n g s s u c h a s d e ali n g  wit h  

c all o ut s, s er vi n g n oti c e s a n d dr afti n g r e n e w al  d o c u m e nt ati o n.  

4. 1 9  B e c a u s e y o ur cli e nt s  ar e li k el y t o i n cl u d e c o n s u m er s  a n d p o s si bl y b u si n e s s e s  

t h at will n ot b e a bl e t o r e cl ai m V al u e A d d e d T a x ( V A T), w e c o n si d er t h at   a n y  

c h ar g e s y o u a d v erti s e s h o ul d b e i n cl u si v e of  V A T (i n cl u di n g c h ar g e s t h at ar e 

e x pr e s s e d a s a p er c e nt a g e, f or e x a m pl e t h o s e e x pr e s s e d a s  a   p er c e nt a g e of  

r e nt).  T hi s s h o ul d n ot pr e v e nt a g e nt s  f r o m  pr o vi di n g l a n dl or d s wit h a 

br e a k d o w n of t h e V A T  a m o u nt if r e q u e st e d.  T h e C P R s r e q uir e t h at  a n 

i n vit ati o n t o p ur c h a s e s h o ul d di s pl a y t h e pri c e i n cl u si v e of   t a x e s.  W h er e t h e 

pri c e i s st at e d t o b e a  p er c e nt a g e of a f ut ur e f e e, w e c o n si d er t h at t h e 

p er c e nt a g e st at e d s h o ul d i n cl u d e a n y a d diti o n al t a x, a n d t h e r e s ulti n g  

p er c e nt a g e m a y r e a s o n a bl y b e c al c ul at e d i n a d v a n c e. F urt h er, w e  c o n si d er  

4 1 



  

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

that  a VAT exclusive percentage is  more likely to mislead consumers about  
how much they will actually have to pay, and it is therefore less meaningful  for  
them.46 There is a risk that  this would constitute a misleading action  under  
the CPRs.  

4.20  You should fully disclose to your potential landlord client all charges  that you 
will, or may, impose on prospective tenants,  for example for carrying  out  
pre-tenancy checks.47 This is important information since the level  of any  
charges you ask tenants to pay you, may have an impact  on the number  of  
tenants who may be willing to rent the landlord’s property, and so affect a 
landlord’s  transactional decision  whether to use your services. In some  
cases, where a cost is  shared between the landlord and tenant, it is important  
that each party knows what the other is paying, in order that  each can assess  
whether the portion they are being asked to pay is reasonable.  

Further examples  of potential breaches of consumer  law  

•  It may be a misleading omission if you fail to inform a landlord client that  fees  
for drafting renewal documentation are not included in your standard/regular fee.  

•  It may be a misleading action  to describe your service as a ‘full management  
service’ or similar, or to emphasise the benefits of the comprehensive nature of  
your services,  when you in fact  make additional charges  for certain 
management  activities, such as organising maintenance  work.  

•  It may be a misleading action  if you fail to disclose fully to your client landlord 
what fees you may charge to any tenant  for introducing them to the landlord’s  
property or, in Scotland, if you give the landlord the impression that  fees can 
be recovered from tenants, when in fact it is  unlawful  to charge such  fees.  

46 You should note also that rule 3.18 of the Committee of Advertising Practice (CAP Code)  requires prices to be  
stated as VAT inclusive unless all  persons to whom the advert is  addressed are able to recover VAT.  
47 These fees must be legally permitted, however, before you can require a tenant  to pay them.  
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T h e a g e nt’ s c o ntr a ct  wit h t h e  l a n dl or d  

4. 2 1  I n or d er t o c o m pl y wit h t h e r e q uir e m e nt s of t h e U T C C R s i n y o ur c o ntr a ct s  wit h  

l a n dl or d cli e nt s, y o u   s h o ul d:  

   U s e pl ai n i nt elli gi bl e l a n g u a g e. Y o u ar e m or e li k el y t o a c hi e v e t hi s if  

c o ntr a ct s  ar e i nt uiti v el y l ai d o ut,  u s e m e a ni n gf ul h e a di n g s, a n d ar e  writt e n  

i n pl ai n E n gli s h.   L a n dl or d s  s h o ul d b e a bl e t o u n d er st a n d e a sil y   w h at   t h eir  

ri g ht s a n d o bli g ati o n s  ar e.  

   A v o i d hi d d e n pitf all s.   T er m s t h at  ar e p arti c ul arl y si g nifi c a nt  or t h at ar e 

li k el y t o c o m e a s a s ur pri s e t o y o ur pr o s p e cti v e cli e nt, s u c h a s a d diti o n al  

c h ar g e s, s h o ul d a p p e ar pr o mi n e ntl y i n t h e c o ntr a ct, r at h er t h a n a p p e ari n g  

o nl y i n s m all  pri nt.  

•   A v oi d cr e ati n g a si g nifi c a nt i m b al a n c e i n t h e p arti e s’ ri g ht s t h at o p er at e t o 

t h e l a n dl or d’ s  d etri m e nt. Y o u s h o ul d t a k e c ar e t h at pr ot e cti n g y o ur  

c o m m er ci al i nt er e st s  d o e s n ot c o m e at t h e e x p e n s e of c o n s u m er s’  

i nt er e st s. F or e x a m pl e w h er e y o u pl a c e o bli g ati o n s o n c o n s u m er s, y o u 

s h o ul d b e c ar ef ul t h at t h e y d o n ot  a p pl y i n s ur pri si n g or u n d ul y wi d e 

cir c u m st a n c e s.  

   S et o ut cl e arl y  w h at s er vi c e s y o u will pr o vi d e, a n d w h at will r e m ai n t h e 

r e s p o n si bilit y of t h e  l a n dl or d.  

   S et o ut cl e arl y  w h at t h e l a n dl or d h a s t o p a y u n d er t h e c o ntr a ct a n d  w h e n 

t h e s e s u m s will f all  d u e.  

•   A v oi d r e q uiri n g or all o wi n g b e h a vi o ur t h at w o ul d c o nfli ct wit h y o ur or di n ar y  

l e g al or st at ut or y d uti e s t o y o ur cli e nt s, or i nt erf er e wit h y o ur cli e nt’ s  

or di n ar y l e g al  ri g ht s.  

   A v oi d i n cl u di n g t er m s t h at  ar e pr o hi bit e d b y a n y c o d e or r e dr e s s s c h e m e  

t h at y o u (t h e a g e nt) b el o n g  t o.  

R e n e w al  c o m mi s si o n s a n d s al e c o m mi s si o n  

4. 2 2  W e c o n si d er t h at r e n e w al c o m mi s si o n s  a n d s al e c o m mi s si o n s d e s er v e 

p arti c ul ar m e nti o n b e c a u s e t h e y   m a y  s ur pri s e  p ot e nti al  cli e nt s a n d b e c a u s e 

t h e y h a v e alr e a d y b e e n s cr uti ni s e d b y t h e c o urt s u n d er t h e U T C C R s. I n  O F T  

v F o xt o n s Li mit e d 4 8 t h e Hi g h C o urt a n al y s e d t h e f air n e s s of c ert ai n 

c o m mi s si o n t er m s  u s e d i n a l etti n g s a gr e e m e nt. I n li g ht of  t hi s j u d g m e nt,  t h e  

4 8 [ 2 0 0 9] E W H C 1 6 8 1 ( C h).  

4 3 



  

 

 

 

 

 

 

 

 

•   T er m s w hi c h r e q uir e l a n dl or d s t o p a y a g e nt s r e n e w al c o m mi s si o n aft er t h e 

s al e of t h eir pr o p ert y t o a t hir d p art y (‘t hir d p art y r e n e w al c o m mi s si o n’)  

b e c a u s e t h e ori gi n al t e n a nt r e m ai n s i n  o c c u p ati o n.  

•   T er m s w hi c h r e q uir e l a n dl or d s t o p a y a g e nt s  a ‘ s al e s c o m mi s si o n’ i n t h e 

e v e nt t h at t h e l a n dl or d  s ell s t h e pr o p ert y t o t h e t e n a nt, u nl e s s t h e a g e nt  i s 

i n str u ct e d s e p ar at el y,  a n d i n s p e cifi c  t er m s, t o c arr y o ut e st at e a g e n c y  

s er vi c e s f or t h at  s al e.  

4. 2 3  I n a d diti o n, t er m s w hi c h r e q uir e a l a n dl or d t o p a y ‘r e n e w al c o m mi s si o n’ t o a n  

a g e nt:  

   i n cir c u m st a n c e s w h er e t h er e i s n o f urt h er w or k aft er t h e i ntr o d u cti o n of  

t h e t e n a nt, or w h er e t h e l a n dl or d m a y d e ci d e n ot t o c o nti n u e i n str u cti n g  

t h e a g e nt i n r el ati o n t o  a n y w or k,  or  

   w h er e t hi s i s c o nti n g e nt s ol el y o n a t e n a nt ( or  a n a s s o ci at e) r e m ai ni n g  i n  

o c c u p ati o n aft er t h e i niti al  p eri o d,  

attr a ct  a si g nifi c a nt ri s k of b ei n g f o u n d t o b e u nf air a s i n t h e F o xt o n s  r uli n g,  

w hi c h h a s al s o b e e n f oll o w e d i n t h e C o u nt y C o urt s. A g e nt s w h o wi s h t o 

c h ar g e r e n e w al c o m mi s si o n m a y t h er ef or e wi s h t o s e e k l e g al a d vi c e t o s ati sf y  

t h e m s el v e s t h at t h eir c o m mi s si o n s  ar e str u ct ur e d a n d pr e s e nt e d i n a f air a n d 

tr a n s p ar e nt w a y.  

4. 2 4  W h er e a n a g e nt pr o vi d e s a t e n a nt fi n di n g s er vi c e o nl y, a n d d o e s n ot  pr o vi d e 

a n y o n g oi n g pr o p ert y  m a n a g e m e nt   or ot h er  s er vi c e s aft er t h e i ntr o d u cti o n of  a 

t e n a nt, w e c o n si d er t h at it w o ul d b e a s ur pri si n g c o ntr a ct u al t er m t o r e q uir e 

t h e l a n dl or d t o p a y c o m mi s si o n f or a n y e v e nt s t h at t a k e pl a c e aft er   a t e n a nt  

h a s b e e n i ntr o d u c e d.  W e c o n si d er t h at t hi s  w o ul d b e a n u n e x p e ct e d t er m  

b e c a u s e it w o ul d n ot  b e cl e ar w h at s er vi c e t h e a g e nt pr o vi d e d f or t hi s  

a d diti o n al f e e. M or e o v er, a t er m  of t hi s ki n d c o ul d gi v e ri s e t o a sit u ati o n 

w h er e a l a n dl or d w o ul d b e c o m e li a bl e t o p a y c o m mi s si o n t o t w o a g e nt s i n  

r e s p e ct  of t h e s a m e e v e nt,  f or i n st a n c e w h er e h e h a s i n str u ct e d a diff er e nt  

a g e nt t o m a n a g e t h e   pr o p ert y.  

4. 2 5  A n y c o ntr a ct u al pr o vi si o n r e q uiri n g p a y m e nt of r e n e w al c o m mi s si o n,   m u st, a s  

a b a si c r e q uir e m e nt ( a s w a s e m p h a si s e d b y t h e Hi g h C o urt i n t h e F o xt o n s  

c a s e), b e tr a n s p ar e nt  a n d cl e arl y br o u g ht t o t h e att e nti o n of  t h e  c o n s u m er.  

4 4 

C M A c o n si d er s t h e f oll o wi n g t er m s, i n p arti c ul ar, ar e li k el y t o b e f o u n d t o b e 

u nf air.  A s s u c h t h e y w o ul d n ot  bi n d c o n s u m er s e v e n if t h e y h a d si g n e d a 

c o ntr a ct  a gr e ei n g t o b e b o u n d b y t h e m, a n d t h er ef or e w e c o n si d e r t h e y 

s h o ul d n ot b e u s e d or r eli e d u p o n i n c o ntr a ct s wit h c o n s u m er l a n dl or d s:  



  

 

 

 

 

 

 

 

 

4. 2 6  If y o u wi s h t o  c h ar g e a r e n e w al c o m mi s si o n y o u s h o ul d t h er ef or e, a s e arl y a s  

p o s si bl e, a cti v el y dr a w t o y o ur cli e nt’ s  att e nti o n t h e  f oll o wi n g:  

   t h e f a ct t h at y o u m a y c h ar g e t h e m  t hi s  c o m mi s si o n  

   t h e cir c u m st a n c e s i n w hi c h it i s p a y a bl e, i n cl u di n g m a ki n g cl e ar if  

c o m mi s s i o n will b e p a y a bl e e v e n if y o u d o n o  f urt h er w or k f or t h e  l a n dl or d  

   t h e a m o u nt or r at e of  c o m mi s si o n.  

4. 2 7  W e c o n si d er y o u m a y b e m or e li k el y t o b e a bl e t o s h o w t h at   a r e n e w al  

c o m mi s si o n t er m i s  f air if y o u h a v e o bt ai n e d t h e l a n dl or d’ s s p e cifi c  a gr e e m e nt  

t o s u c h a t er m a n d y o u h a v e fir st gi v e n hi m t h e o pti o n n ot t o p a y it. F or  

e x a m pl e, it will b e m or e li k el y t o b e f air if t h e l a n dl or d i s gi v e n t h e o pti o n t o 

p a y a l o w er i niti al f e e, i n e x c h a n g e f or a gr e ei n g t o t h e o bli g ati o n t o p a y a 

f urt h er c o m mi s si o n if t h e t e n a n c y i s   r e n e w e d.  

4. 2 8  Y o u ar e al s o m or e li k el y t o b e a bl e t o d e m o n str at e f air n e s s if y o ur  

c o m mi s si o n s  ar e str u ct ur e d i n a b al a n c e d w a y. F or e x a m pl e, if y o ur  

j u stifi c ati o n f or t a ki n g a r e n e w al c o m mi s si o n i s t h e b e n efit  t h at y o u h a v e 

o bt ai n e d f or  t h e l a n dl or d b y s e c uri n g t h e i n c o m e str e a m of t h e t e n a nt’ s  

c o nti n u e d r e nt, t h e c o ntr a ct u al t er m s s h o ul d al s o pr o vi d e t h e l a n dl or d wit h a 

pr o -r at a r ef u n d of c o m mi s si o n if  t h e t e n a nt d ef a ult s o n t h e r e nt, or l e a v e s t h e  

pr o p ert y, b ef or e t h e e n d of  a n y p eri o d  o v er w hi c h t h e c o m mi s si o n i s  

c al c ul at e d (i n cl u di n g a n y i niti al mi ni m u m   p eri o d).  

4. 2 9  A d diti o n all y, a r e n e w al c o m mi s si o n t er m m a y b e m or e li k el y t o b e f air if t h e 

a g e nt’ s e ntitl e m e nt t o  c o m mi s si o n d e cr e a s e s o v er ti m e a n d c e a s e s  wit hi n a 

r e a s o n a bl e p eri o d of  ti m e ( u nl e s s it i s  d e m o n str a bl y li n k e d t o t h e a m o u nt   of  

w or k u n d ert a k e n b y t h e a g e nt  a n d t h at w or k d o e s  n ot di mi ni s h). If  a  r e n e w al  

c o m mi s si o n i s  p a y a bl e o nl y w h e n y o u ar e i n str u ct e d t o c arr y o ut w or k, it i s  

m or e li k el y t o b e c o n si d er e d   f air.  

4. 3 0  W e c o n si d er t h at r e n e w al c o m mi s si o n t er m s  ar e li k el y t o b e u nf air,  a n d 

t h er ef or e s h o ul d b e a v oi de d, if t h e y r e q uir e l a n dl or d s t o p a y c o m mi s si o n  f e e s  

i n cir c u m st a n c e s w h er e t h e y h a v e t er mi n at e d t h e a g e nt’ s c o ntr a ct  f or g o o d 

r e a s o n (f or e x a m pl e w h er e t h e a g e nt   h a s  br e a c h e d t h e c o ntr a ct   or h a s n ot  

c arri e d o ut s er vi c e s wit h r e a s o n a bl e c ar e a n d   s kill).  

4. 3 1  F urt h er, a f ail ur e t o i nf or m a l a n dl or d at t h e o ut s et   a b o ut t h e e xi st e n c e of  

r e n e w al c o m mi s si o n t er m s, i n cl u di n g t h e a m o u nt  a n d t h e cir c u m st a n c e s i n 

w hi c h t h e y  will h a v e t o b e p ai d m a y b e a mi sl e a di n g o mi s si o n . It m a y   al s o  

b e a  mi sl e a di n g o mi s si o n t o f ail to pr o vi d e a r e mi n d er, i n t h e p eri o d l e a di n g  

u p t o t h e r e n e w al w h e n t h e l a n dl or d i s  d e ci di n g w h et h er t o k e e p t h e t e n a nt  or 

c h a n g e a g e nt, t h at r e n e w al c o m mi s si o n will b e   p a y a bl e.  
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Further examples of potential breaches of consumer  law  in relation to 
contracts  

•  It may  breach the UTCCRs if you include a contractual term that unfairly limits  
a landlord’s ability to change agent (for  example a sole agency term for a period  
of time that cannot  be justified) or  makes him  pay a fee when you do nothing in 
return for it (for example a fee you charge if the landlord terminates  his  
agreement with you, even if you do no further work in finding a  tenant).  

•  It may be a misleading action  to give the impression that the landlord is  
paying purely for a tenant  finding service if in fact the contract obliges him to 
pay any sum that relates to matters that take place after the tenant has moved 
into the property,  for  example renewal commission or rent collection  fees.  
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5.  M A R K E TI N G P R O P E R T Y:  A D V E R TI SI N G  A N D P R O VI DI N G 

I N F O R M A TI O N T O T E N A N T S  

5. 1  T hi s c h a pt er ai m s t o h el p y o u t o c o m pl y wit h c o n s u m er l a w w h e n y o u  a r e:  

   m ar k eti n g pr o p erti e s t o pr o s p e cti v e r e si d e nti al t e n a nt s, i n cl u di n g b y  w a y of  

o nli n e  p ort al s  

   dr a wi n g u p pr o p ert y  p arti c ul ar s.  

O v e r vi e w  

Y o u s h o ul d e n s ur e t h at:  

•   Y o u h a v e a p pr o pri at e pr o c e s s e s i n pl a c e i n or d er t o g at h er a n d c h e c k  

i nf or m ati o n t h at  y o u pr e s e nt t o p ot e nti al  t e n a nt s, s o t h at t h e y ar e n ot  mi sl e d,  

a n d y o u ar e a bl e t o a n s w er r e a s o n a bl e q u e sti o n s t h e y   a s k.  

•   Y o ur a d v erti si n g i s cl e ar, a c c ur at e a n d n ot mi sl e a di n g. It s h o ul d pr o vi d e  all 

t h e i nf or m ati o n a p ot e nti al t e n a nt n e e d s i n or d er t o m a k e i nf or m e d a n d 

t h er ef or e effi ci e nt  d e ci si o n s a b o ut t h e pr o p ert y b ei n g  m ar k et e d.  

•   Y o ur a d v erti si n g pr o vi d e s p ot e nti al t e n a nt s wit h s uffi ci e nt i nf or m ati o n a b o ut  

c o st s a n d c h ar g e s t o e n a bl e t h e m  t o c o m p ar e t h e f ull c o st of r e nti n g  o n e 

pr o p ert y a g ai n st a n ot h er. All i nf or m ati o n a b o ut c o st s, c h ar g e s a n d  d e p o sit s  

s h o ul d b e pr e s e nt e d t o g et h er  wit h i nf or m ati o n a b o ut t h e c o st  of  r e nt.  

•   I nf or m ati o n t h at c a n n ot b e i n cl u d e d, d u e t o r e stri cti o n s o n s p a c e, i s  cl e arl y 

fl a g g e d a n d m a d e e a sil y a c c e s si bl e (f or e x a m pl e n o m or e t h a n o n e cli c k  

a w a y o n a   w e b sit e).  

G at h e ri n g i nf or m ati o n b ef or e m a r k eti n g a  p r o p e rt y  

5. 2  Y o u s h o ul d h a v e a p pr o pri at e pr o c e s s e s i n pl a c e t o g at h er a n d v erif y all t h e 

i nf or m ati o n t h at p ot e nti al t e n a nt s will n e e d i n or d er t o d e ci d e w h et h er a 

pr o p ert y t h at y o u m ar k et i s s uit a bl e f or t h e m.  Y o u s h o ul d ai m t o c oll e ct all  of  

t h e i nf or m ati o n t h at y o u will n e e d t o i n cl u d e i n a d v erti si n g a n d pr o p ert y  

p arti c ul ar s, a n d al s o a n y i nf or m ati o n t h at t  h e  a v er a g e pr o s p e cti v e t e n a nt  

w o ul d n e e d t o b e pr o vi d e d wit h d uri n g t h e l etti n g  p r o c e s s.  

5. 3  If y o u ar e a n a g e nt,  t hi s i s li k el y t o r e q uir e e n s uri n g t h at y o u o bt ai n  s uffi ci e nt  

i nf or m ati o n fr o m t h e l a n dl or d,  m a ki n g f urt h er e n q uiri e s if i nf or m ati o n  i s  
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incomplete or appears  inaccurate, and satisfying yourself that  the property is  
properly marketable.  

5.4  In some circumstances you may need to ask the landlord to carry out further  
work before you market the property. For example, if you are marketing a 
property with gas appliances, we consider that the property’s compliance with 
the Gas Safety (Installation and Use) Regulations 1998 is likely to be material  
information. In order to comply with the CPRs, you should check that the 
landlord has complied with his obligations (such as  obtaining a gas safety  
certificate),  and if not,  advise him  of the steps he must  take before the  
tenancy agreement is  finalised.  

5.5  Because you are responsible for the information you publish, you should not  
publish information that you know is, or suspect may be, inaccurate.  If you 
provide inaccurate or  misleading information about the  property, you may  
have difficulty showing that you acted with professional diligence if  you did  not  
inspect  the property for  yourself.  

5.6  You should take particular care to verify any attractive feature that you intend  
to rely upon to advertise the property,  for example, parking rights, surrounding  
amenities and  views.  

Providing information in advertisements and property particulars  

5.7  All information provided to potential residential tenants should be clear,  
accurate, and not  misleading, and should not omit  material  information.  

5.8  The purpose of the legal requirements applicable here is to enable consumers  
to make informed and therefore efficient  transactional decisions about the 
property and any other product on offer. For  example this could include 
whether to click on a property displayed on a website, to go into a letting  
agent’s premises to make further  enquiries, to arrange a viewing, or to take 
more formal steps such as  paying over money or signing an agreement,  as  
well as decisions about whether to exercise any legal rights the consumer  
has.  

5.9  Information that you provide is likely to have an impact on consumers’  
decision making, so you should make sure it is clear. For example if  you use 
phrases such as ‘fully furnished’, ‘unfurnished’ or ‘partly furnished’, you should 
explain clearly  what you mean by this  from the outset in terms of what  
principal fixtures  and/or  fittings may  be provided, and  indicate that a detailed 
list will be included in the  inventory.  

5.10  In the documentation you give to prospective tenants,  make sure all  material  
information  is clear and prominent  and draw this to the tenant’s  attention.  
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   c h ar g e s a n d c o st s a s s o ci at e d wit h r e nti n g t h e pr o p ert y ( s e e  p ar a gr a p h s  

5. 1 6  –  5. 2 8 b el o w)  

   pr o p ert y c h ar a ct eri sti c s s u c h a s t h e l o c ati o n,  n u m b er  a n d si z e of r o o m s,  

t h e t y p e of  e n er g y s u p pl y a n d h e ati n g, s uffi ci e nt i nf or m ati o n a b o ut c o u n cil  

t a x,   f or   e x a m pl e,  t h e a m o u nt p a y a bl e or  b a n d  

   t h e c o n diti o n of t h e pr o p ert y, i n cl u di n g a n y si g nifi c a nt  f e at ur e s t h at  ar e 

li k el y t o p ut a p er s o n off e nt eri n g i nt o a t e n a n c y ( s u c h a s d ef e ct s,  s eri o u s 

d a m p or  p ot e nti all y u n s af e g a s  or el e ctri c al  wiri n g)  

   w h e n t h e pr o p ert y will b e  a v ail a bl e  

   t h e t er m s of t h e t e n a n c y a gr e e m e nt,   a n d i n   p arti c ul ar  a n y r e stri cti o n s o n 

t h e u s e of t h e pr o p ert y ( s u c h a s w h et h er s m o ki n g or p et s ar e p er mitt e d),  

or a n y ot h er u n u s u al  or o n er o u s  t er m s  

   a n y r e q uir e m e nt t o u s e a p arti c ul ar t hir d p art y tr a d er ( s u c h a s  a n e n e r g y  or 

c o m m u ni c ati o n s  s u p pli er)  

   a n y r e stri cti o n s o n t h e t y p e of t e n a nt ( s u c h a s h o u si n g b e n efit cl ai m a nt s),  

or cir c u m st a n c e s i n w hi c h a g u ar a nt or  m a y b e r e q uir e d (f or e x a m pl e if  

r e q uir e d f or st u d e nt t e n a nt s, or t e n a nt s  e ar ni n g b el o w a c ert ai n i n c o m e 

l e v el)*.  

5. 1 2  M at e ri al i nf or m ati o n  s h o ul d b e pr o vi d e d i n all cir c u m st a n c e s, w h et h er or   n ot  

t h e pr o s p e cti v e t e n a nt  r e q u e st s it, a n d it s h o ul d b e pr e s e nt e d a c c ur at el y fr o m  

t h e o ut s et.  W h er e t e n a nt s d o h a v e q u e sti o n s, y o u s h o ul d of c o ur s e   a n s w er  

t h e m a c c ur at el y a n d a s f ull y a s p o s si bl e.  T hi s m a y m e a n  a s ki n g  s o m e o n e f or  

f urt h er i nf or m ati o n (f or  e x a m pl e t h e l a n dl or d if y o u ar e t h e a g e nt). B e o p e n 

a b o ut a n y g a p s i n y o ur k n o wl e d g e. D o n ot r e p e at i nf or m ati o n gi v e n t o y o u if  

y o u t hi n k it  m a y n ot b e tr u e or   a c c ur at e,  or t h at it i s i n c o m pl et e. Y o u s h o ul d,  

i n ste a d, t a k e st e p s t o e st a bli s h t h e tr u e, a c c ur at e a n d c o m pl et e i nf or m ati o n 

t h at  t h e t e n a nt n e e d s  t o k n o w a n d c o m m u ni c at e t h at i nf or m ati o n t o hi m or  

h er.  

5. 1 3  R e stri cti o n s o n s p a c e m a y m e a n t h at it i s a p pr o pri at e f  or  m or e d et ail s t o b e  

gi v e n i n t h e pr o p ert y p arti c ul ar s, or t hr o u g h t h e u s e of w e b li n k s. H o w e v er,  

*  T h e C M A  i n cl u d e d t hi s  e x a m pl e t o a c c o u nt  f or cir c u m st a n c e s w h er e a pr o p ert y c a n n ot b e l et b y a  
l a n dl or d t o t h o s e o n h o u si n g b e n efit, i. e. w h e n a t er m of a c o ntr a ct s p e cifi e s t hi s, a s t hi s w o ul d 
c o n stit ut e m at eri al  i nf or m ati o n f or  w o ul d -b e t e n a nt s.  W h er e s u c h r e stri cti o n s d o e xi st  t h e y n e e d t o b e 
br o u g ht t o t h e att e nti o n of pr o s p e cti v e t e n a nt s.  T h e i n cl u si o n of h o u si n g b e n efit cl ai m a nt s a s a n  
e x a m pl e d o e s n ot j u stif y  or e x c u s e l etti n g a g e nt s  or pr o p ert y p ort al s h a vi n g bl a n k et b a n s a g ai n st  
t h o s e o n h o u si n g b e n efit.  
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w e b li n k s s h o ul d n ot b e u s e d i n a w a y t h at w o ul d t e n d t o o b s c ur e i nf or m ati o n 

t h at c o n s u m er s n e e d t o k n o w w h e n l o o ki n g at a n   a d v ert.  

5. 1 4  W hil e t h e pr o p ert y i s b ei n g a d v erti s e d f or l et, y o u s h o ul d k e e p p arti c ul ar s a n d 

ot h er  m ar k eti n g m at eri al s u p -t o-d at e, p eri o di c all y c h e c ki n g or r e -c h e c ki n g t h e 

d et ail s t o m a k e s ur e y o u h a v e a c c ur at e i nf or m ati o n a n d d o n ot mi sl e a d 

pr o s p e cti v e t  e n a nt s.  

5. 1 5  If y ou di s c o v er at   a n y p oi nt  d uri n g t h e m ar k eti n g of a pr o p ert y t o l et t h at  

i nf or m ati o n i s i n c orr e ct, y o u s h o ul d a ct pr o m ptl y t o c orr e ct it.  T hi s i n cl u d e s  

i nf or m ati o n b ei n g di s pl a y e d b y ot h er s  o n y o ur b e h alf, (f or  e x a m pl e, di s pl a y e d 

o n pr o p ert y   p ort al s).  

F urt h e r e x a m pl e s of p ot e nti al br e a c h e s of c o n s u m e r  l a w  w h e n pr o vi di n g 

i nf or m ati o n i n a d v e rti s e m e nt s  a n d pr o p e rt y p a rti c ul a r s t o t e n a nt s  

   It m a y b e a mi sl e a di n g a cti o n  t o d e s cri b e a pr o p ert y i n a w a y t h at i s lit er all y tr u e,  

b ut f ail s t o r efl e ct  or t a k e a c c o u nt of, a n i m p ort a nt f  a ct or  or pi e c e of  i nf or m ati o n.  

F or e x a m pl e, if y o u d e s cri b e a pr o p ert y a s b ei n g i n a ‘ q ui et ar e a’, e v e n if t hi s i s  

lit er all y tr u e, w h er e it i s l o c at e d a b o v e a l at e ni g ht b ar.  

   It m a y b e a mi sl e a di n g a cti o n  t o u s e p h ot o gr a p h s t h at  d o n ot d e pi ct t h e pr o p ert y  

a n d fi xt ur e s  a c c ur at el y, or t h at gi v e a mi sl e a di n g i m pr e s si o n a b o ut w h at i s  

i n cl u d e d (f or e x a m pl e t h e u s e of a g ar d e n t h at a p p e ar s i n a pi ct ur e b ut i s n ot  

a ct u all y i n cl u d e d), or t o alt er i m a g e s t o l e a v e o ut  pr o bl e m ati c  f e at ur es.  

•   It m a y b e a mi sl e a di n g a cti o n  t o m a k e br o a d st at e m e nt s a b o ut t h e c o n diti o n of  

t h e pr o p ert y  f or e x a m pl e 'i m m a c ul at e c o n diti o n', 'r e c e ntl y d e c or at e d'; or a b o ut it s  

f e at ur e s,  f or e x a m pl e ' d o u bl e gl a zi n g', ' c e ntr al h e ati n g', ‘ s e c urit y l o c k s o n all  

wi n d o w s’,  w h e n t h e d e s cri pti o n i s   mi sl e a di n g  a n d/ or w h e n s u c h st at e m e nt s  o nl y  

a p pl y t o p art s of t h e  pr o p ert y.  

   It m a y b e a mi sl e a di n g o mi s si o n or a b a n n e d pr a cti c e u n d er p ar a gr a p h 9 of  

S c h e d ul e 1 t o t h e C P R s t o off er f or r e nt a pr o p ert y t h at c a n n ot  b e r e nt e d. ( F or  

e x a m pl e, if y o u a d v erti s e a pr o p ert y t h at s h o ul d n ot b e l et t o t e n a nt s  b e c a u s e it  

d o e s  n ot c o nf or m t o t h e r el e v a nt h o u si n g s af et y  st a n d ar d s).  

   It m a y b e a b a n n e d pr a cti c e  u n d er p ar a gr a p h 5 of S c h e d ul e 1 t o t h e C P R s t o 

a d v erti s e t o t e n a nt s t h at y o u h a v e pr o p erti e s t o r e nt at a s p e cifi c r e nt al r at e,  w h e n  

y o u d o n ot  a ct u all y h a v e e n o u g h pr o p erti e s o n y o ur b o o k s at  t h at r e nt al r at e t o  

s ati sf y li k el y  d e m a n d.  
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Information about costs and charges  

5.16  Information about charges provided in advertising and other  promotional  
material should be full, accurate, clear, and not  misleading. It  may be 
misleading to include information about only some charges, whilst  failing to 
disclose other  fees  that will be charged, or only revealing additional  charges  
gradually through the advertising and negotiation process.  We consider that  
the existence and size of  fees of any description is likely to have an impact  on 
the average consumer’s decision making, and we set out some more detailed 
guidance on making different types of  fees transparent  below.  

5.17  Rent and other charges should be presented inclusive of  VAT, including  
where the charge is a percentage of something else (see paragraph 4.19 for  
more information on  this).  

5.18  Fees should be accurately described,  and clear information should be given 
about the nature and extent of the service being provided in return.  This will  
help consumers to form a view on the reasonableness  of the fees  and to 
decide whether or  not  they wish  to proceed on that basis. For  example, you 
might charge a substantial  fee (several hundred pounds)  for  drawing up a 
tenancy agreement. In some circumstances, this may involve a good deal of  
work and be commensurate with the fee charged. However, if a substantial  
fee is charged but little or no work is done (for example merely printing off a  
standard contract) then it could be misleading not to make the extent of  
service  clear.49  

5.19  Landlords and agents  should not attempt  to impose charges on a tenant or  
prospective tenant unless they are set  out clearly in a contract the tenant  has  
already agreed to, and the terms being relied on are  fair.  

5.20  Some types  of  fees  are prohibited by housing-specific legislation.  In Scotland,  
it is illegal to charge or  receive any premium other than the rent, a refundable 
deposit (not exceeding two months’ rent) and/or any payment under  a Green 
Deal plan, as  a condition of the grant, renewal or continuance of  a  tenancy.  
A premium includes any fine or other sum and service or administration fee or  
charge.  This includes,  for example,  fees  for carrying out credit checks, taking  
up references, checking and preparing an inventory or arranging duplicate 
copies  of the tenancy agreement.  The law in England,  Wales and Northern 
Ireland does  not  prohibit agents  from  offering services to tenants  and charging  
them  money for these,  except in some limited circumstances,  for example 
where the Accommodation Agencies Act  1953 applies. It would be misleading  

49 See example on page 55.  
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u n d er t h e C P R s ( a s w ell a s pr o hi bit e d u n d er t h e s p e cifi c l a w m e nti o n e d) t o 

a s k f or  s u c h f e e s t  o b e  p ai d at all.  

N o n -o pti o n al f e e s  

5. 2 1  W h er e a n a d v ert pr o vi d e s d et ail s of t h e pr o p ert y a n d a n y ot h er c o st  

i nf or m ati o n ( s u c h a s r e nt), all ot h er  n o n-o pti o n al f e e s a n d c h ar g e s s h o ul d b e 

i n cl u d e d t h er e a s w ell. Y o u s h o ul d i n cl u d e n o n-o pti o n al f e e s a n d  c h ar g e s,  

w h et h er or n ot t h e y c a n b e c al c ul at e d i n   a d v a n c e.  

5. 2 2  T h e A d v erti si n g St a n d ar d s A ut h orit y ( A S A), i n a r uli n g t h at w e c o n si d er  

r efl e ct s t h e l e g al p o siti o n u n d er  t h e C P R s, h a s h el d t h at n o n-o pti o n al f e e s  

r el ati n g t o c o n s u m er s t a ki n g o n a t e n a n c y, n e e d t o b e i n cl u d e d i n o nli n e 

a d v ert s a n d t h er e i s  al s o C o m mitt e e of A d v erti si n g Pr a cti c e ( C A P) g ui d a n c e 

o n t hi s. 5 0 F oll o wi n g t h e A S A r uli n g, t h e C A P pr o vi d e d d et ail e d g ui d a n c e t o 

l etti n g s a g e nt s, a d vi si n g t h e m   of  t h e n e w r e q uir e m e nt s  f or r e si d e nti al l etti n g s  

a g e nt s w h e n a d v erti si n g o n t h eir w e b sit e s a n d pl a ci n g a d v erti s e m e nt s o n 

pr o p ert y  p ort al s a n d i n ot h er  m e di a. 5 1  

5. 2 3  W h er e y o u ar e a d v erti si n g s p e cifi c pr o p erti e s al o n g wit h t h e r e nt al c o st s, t h e 

C A P g ui d a n c e a d vi s e s t h at n o n -o pti o n al f e e s t h at  c a n b e c al c ul at e d i n 

a d v a n c e (f or e x a m pl e, a fi x e d a d mi ni str ati v e f e e)  m u st b e i n cl u d e d wit h t h e 

q u ot e d a s ki n g r e nt (f or e x a m pl e £ 1 5 0 0 p c m + £ 1 5 0 a d mi n f e e p er  t e n a nt).  

5. 2 4  If t h e n o n-o pti o n al f e e c a n n ot b e c al c ul at e d i n a d v a n c e, t h e C A P g ui d a n c e 

e x pl ai n s t h at r el e v a nt  a d v erti s e m e nt s   m u st:  

   m a k e t h e e xi st e n c e of t h e c h ar g e  cl e ar  

   n ot e  t h at i t  i s e x cl u d e d fr o m t h e a d v erti s e d a s ki n g  r e nt  

   pr o vi d e i nf or m ati o n t o  all o w c o n s u m er s t o e st a bli s h e a sil y h o w t h e  c h ar g e 

i s  c al c ul at e d.  

5. 2 5  Alt h o u g h t h e A S A r uli n g d e al s wit h f e e s r el ati n g t o t a ki n g o n a t e n a n c y, t h e 

C A P d et ail e d g ui d a n c e f or l etti n g s a g e nt s e xt e n d s  b e y o n d t hi s a n d i n cl u d e s  

a s m at eri al i nf or m ati o n, ot h er f i n a n ci al i nf or m ati o n a c o n s u m er w o ul d n e e d i n  

or d er t o m a k e i nf or m e d d e ci si o n s, s u c h a s r ef u n d a bl e  d e p o sit s. 5 2  

5 0 G ui d a n c e f or l etti n g a g e nt s  a n d pri v at e l a n dl or d s  
5 1 L ett er, 1 0 S e pt e m b er 2 0 1 3  
5 2 S e e p ar a gr a p h 5 of ‘ i nt er pr eti n g t h e R uli n g’ of C A P C o m pli a n c e T e a m l ett er, 1 0 S e pt e m b er 2 0 1 3.  
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5. 2 6  B ot h t h e A S A r uli n g a n d t h e C A P g ui d a n c e e m p h a si s e t h e i m p ort a n c e of  

m a ki n g s ur e y o u s et o ut all t h e f e e s a   t e n a nt   m u st p a y cl e arl y a n d u p fr o nt  

a n d y o u s h o ul d f a mili ari s e y o ur s elf,  a n d c o m pl y,  wit h t hi s  g ui d a n c e.  

5. 2 7  N o n -o pt i o n al  f e e s s h o ul d al w a y s b e pr e s e nt e d u p  fr o nt a n d m a d e cl e ar. If  a 

l a n dl or d or a g e nt c h ar g e s t e n a nt s  f or a n y s er vi c e s t h at d o n ot a p pl y t o all  

t e n a nt s b ut ar e n o n-o pti o n al f or t e n a nt s t o w hi c h t h e y a p pl y (f or e x a m pl e a 

g u ar a nt or’ s f e e), t h e y s h o ul d al s o b e c o n si d er e d  n o n -o pti o n al 5 3 .  

5. 2 8  W h er e y o u ar e pr o m oti n g s p e cifi c pr o p erti e s a l o n g wit h d et ail s of t h e r e nt al  

c o st, w e c o n si d er it i s li k el y t o b e a mi sl e a di n g o mi s si o n f or y o u t o  f ail t o 

i n cl u d e i n y o ur m ar k eti n g m at eri al s, a d v erti s e m e nt s or  ot h er pr o m oti o n al  

lit er at ur e, i nf or m ati o n s u c h a s:  

   f e e s t h at t h e t e n a nt h a s t o p a y f or hi s a p pli c ati o n t o b e pr o c e s s e d, s u c h  a s 

t h e c o st of a n y r ef er e n c e a n d/ or cr e dit  c h e c k s  

   f e e s  f or t h e i niti al s etti n g u p of  t h e t e n a n c y, i n cl u di n g i n v e nt or y c o st s or  

ot h er a d mi ni str ati o n  f e e s  

   f e e s w hi c h m u st  b e p ai d i n c ert ai n cir c u m st a n c e s, s u c h a s c h ar g e s  f or 

a d diti o n al t e n a nt s, t  h e  u s e of a g u ar a nt or, or  p et s  

   a n y o n g oi n g or f ut ur e f e e s or c h ar g e s li k el y t o b e i n c urr e d b y t h e t e n a nt,  

f or e x a m pl e, c o st s t o e xt e n d, r e n e w or t er mi n at e t h e t e n a n c y a n d  

i n v e nt or y c h e c k o ut  f e e s.  

V a ri a bl e a n d o pti o n al f e e s  

5. 2 9  F e e s t h at v ar y d e p e n di n g o n t h e t e n a nt’ s cir c u m st a n c e s a n d o p ti o n al f e e s  

( n a m el y t h o s e w hi c h a n y c o n s u m er c o ul d g e n ui n el y c h o o s e t o p a y or n ot  t o 

p a y)  s h o ul d b e pr e s e nt e d u p fr o nt  a n d m a d e cl e ar,   u nl e s s t h er e ar e g e n ui n e 

r e stri cti o n s o n s p a c e. If  t h er e ar e s u c h r e stri cti o n s, y o u s h o ul d cl e arl y s et o ut  

t h e f a ct  t h er e  i s a f e e i n a d diti o n t o t h e r e nt al fi g ur e,   w h at   t h e f e e  i s f or,  a n d 

pr o vi d e i nf or m ati o n t h at will m a k e it e a s y f or t h e pr o s p e cti v e t e n a nt t o fi n d o ut  

t h e d et ail a n d w or k o ut h o w t h e f e e i s  c al c ul at e d.  

5. 3 0  F or e x a m pl e, i n o nli n e a d v erti si n g, y o u c o ul d d o t hi s  b y pr o vi di n g a pr o mi n e nt  

‘ cli c k t hr o u g h’ t o a t ariff of all   f e e s  a n d c h ar g e s, or i n t h e c a s e of off li n e 

a d v erti si n g, b y m a ki n g t h e t ariff a v ail a bl e i n a n y of y o ur offi c e s t h at t e n a nt s  

mi g ht vi sit.  W e c o n si d er t h at y o u ar e m or e li k el y t o c o m pl y  wit h t h e l a w if t hi s  

t ariff i s e a s y t o fi n d a n d cl e arl y s et o ut. Y o u mi g ht,   f or  e x a m pl e,  c o n si d er  

5 3 P ar a gr a p h 7 of ‘ I nt er pr eti n g t h e R uli n g’, C A P C o m pli a n c e T e a m l ett er, 1 0 S e pt e m b er 2 0 1 3.  
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grouping charges according to how much the tenant has to pay to move in,  
how much it will cost them per  month, and how much it will be likely to cost  
them to move out at  the end of the tenancy.  

5.31  There may be some situations where a charge could in theory be optional or  
variable, but in practice, because of its nature, it will in fact be paid by the vast  
majority of tenants at a particular rate.54 In such a case you should consider  
treating these as non-optional and foreseeable, in order to avoid the risk of  
misleading  consumers.  

 Future contingent charges 

5.32  Some charges will be harder to predict because you may not know  
immediately  whether a particular tenant will have to pay them.  This is because 
the charge relates to costs you incur  as a result of some future conduct on the  
part of the tenant and these costs  may  fall due a long time in the future.  
Where this is the case, you should make this  clear, and indicate what the  fee 
is likely to be, and how it will be  calculated.  

5.33  Charges  the tenant  may become liable to pay after  they have moved into a 
property (such as charges to compensate the landlord  for damage to the 
property,  for consents,  or to discharge any other duty the tenant owes under  
the tenancy agreement) need not be set out in advertising.  However we 
consider that all such fees do need to be provided for in the tenancy  
agreement (which the tenant should be given the opportunity to read in good 
time before being  asked to sign). This type of charge can be assessed for  
fairness under the UTCCRs and you should ensure that they are set at  a 
reasonable level to avoid a risk they are found to be unfair or a penalty and 
therefore not  applicable. As  a general rule a  fee is  more likely to be found to  
be fair if it simply covers a disbursement  that  you  incur, and more likely to  be 
found to be unfair  if it is surprisingly  high.  

Further examples of potential breaches of consumer  law  when providing 
tenants  with information about the costs of renting a property  

•  It may be a misleading omission to provide material information exclusively in 
a form that tenants cannot reasonably be expected to see. For example, even 
if you provide information about additional  fees on your website, this  may be 
insufficient  if  it  is not prominent enough for  consumers to find it  easily.55  

54 Further information on card surcharges.  
55 A misleading omission includes  hiding material information or providing it in a manner which is unclear,  
unintelligible,  ambiguous or untimely.  

54 
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•   It m a y b e a mi sl e a di n g a cti o n t o d e s cri b e a f e e a s m er el y c o v eri n g a 

di s b ur s e m e nt at c o st (f or e x a m pl e i n r el ati o n t o c arr yi n g o ut of a pr e -t e n a n c y  

c h e c k) if i n f a ct it i n cl u d e s a pr ofit   el e m e nt.  

•   It m a y b e b ot h a mi sl e a di n g a cti o n a n d a mi sl e a di n g o mi s si o n ) t o c h ar g e a 

s u b st a nti al  f e e (f or e x a m pl e, £ 3 0 0) t o ‘ dr a w u p t h e t e n a n c y a gr e e m e nt’, if i n f a ct  

t h e a g e nt si m pl y pri nt s off  a st a n d ar d f or m t e n a n c y a gr e e m e nt.  T hi s c o ul d 

mi sl e a d c o n s u m er s b y mi sr e pr e s e nti n g ( b ot h t hr o u g h w h at i s s ai d a n d w h at i s  

n ot s ai d) t h e s c al e of t h e w or k i n v ol v e d, a n d t h e c o m pl e xit y of t h e t a s k, s u c h 

t h at it c o ul d c a u s e a c o n s u m er t o a gr e e t o p a y m or e t h a n t h e y w o ul d h a v e d o n e  

h a d t h e y k n o w n w h at   w or k  w a s a ct u all y   i n v ol v e d.  

A d v e rti si n g o nli n e u si n g pl atf or m o p e r at or s  

   If y o u ar e a b u si n e s s   t h at  pr o vi d e s a pl atf or m or p ort al t hr o u g h w hi c h  pr o s p e cti v e 

l a n dl or d s  a n d t e n a nt s  c a n c o nt a ct e a c h ot h er, y o u ar e r e s p o n si bl e f or t h e 

l a wf ul n e s s  of t h e c o nt e nt t h at i s  di s pl a y e d.  

   Y o u s h o ul d e n s ur e t h at t h e i nf or m ati o n y o u gi v e t o p ot e nti al t e n a nt s i s cl e ar  a n d  

pr e s e nt e d i n a w a y t h at t h e y c a n u n d er st a n d e a sil y. Y o u s h o ul d n ot i n cl u d e 

a n yt hi n g li k el y t o mi sl e a d t h e m a n d y o u s h o ul d n ot l e a v e o ut a n y m at eri al  

i nf or m ati o n.  

•   Y o u s h o ul d m a k e s ur e t h at t h e i nf or m ati o n t e m pl at e s y o u pr o vi d e t o l a n dl or d s a n d 

a g e nt s ar e c o m pr e h e n si v e, s o t h at all i nf or m ati o n r e a s o n a bl y li k el y t o b e r e q uir e d 

i s c a pt ur e d. I n p arti c ul ar, y o u s h o ul d c oll e ct e n o u g h i nf or m ati o n  fr o m a d v erti s er s  

t o e n a bl e t h e di s pl a y of  a c c ur at e f e e s t h at n eit h er  mi sl e a d b y w h at t h e y s a y, n or  

i n w h at t h e y l e a v e o ut.  W h er e a n a g e nt or l a n dl or d c h ar g e s s p e cifi c   f e e s t h at  ar e 

k n o w n, t h e s e s h o ul d b e st at e d.  W e d o n ot c o n si d er t h at  a st at e m e nt t h at ‘f e e s  

m a y a p pl y’ w o ul d, i n t h e s e cir c u m st a n c e s, b e s uffi ci e nt t  o m e et  y o ur o bli g ati o n s.  

W h er e o pti o n al or v ari a bl e a d diti o n al f  e e s  m a y b e c h ar g e d, y o u s h o ul d di s pl a y  t h e 

a ct u al f e e s t h at l a n dl or d s a n d a g e nt s c h ar g e,  r at h er t h a n gi vi n g g e n er al e x a m pl e s  

of   w h at  s u c h f e e s mi g ht  b e. T h e s e f e e s s h o ul d b e pr e s e nt e d i n a t ariff n o m or e 

t h a n o n e cli c k a w a y fr o m t h e r e nt al  fi g ur e.  

•   Y o u s h o ul d a ct pr o m ptl y t o i n v e sti g at e a n d, if  n e c e s s ar y, r e m o v e c o nt e nt y o u  ar e 

gi v e n t o p u bli s h w h er e y o u b e c o m e a w ar e it m a y br e a c h t h e r e q uir e m e nt s  

d e s cri b e d   a b o v e.  
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6.  N E G O TI A TI N G, C O N D U C TI N G VI E WI N G S  A N D A R R A N GI N G  

A N D SI G NI N G T H E T E N A N C Y  A G R E E M E N T  

6. 1  T hi s c h a pt er ai m s t o h el p y o u t o c o m pl y wit h c o n s u m er l a w w h e n y o u  a r e:  

   c o n d u cti n g  vi e wi n g s  

   st arti n g n e g oti ati o n s wit h a pr o s p e cti v e  t e n a nt  

   c arr yi n g o ut pr e -t e n a n c y c h e c k s a n d e x pl ai ni n g a n y g u ar a nt or  

r e q uir e m e nt s  

   t a ki n g pr e-t e n a n c y a n d h ol di n g  d e p o sit s  

   arr a n gi n g a n d si g ni n g t h e t e n a n c y  a gr e e m e nt.  

O v e r vi e w  
 

Y o u s h o ul d:  

•   E n s ur e t h at pr o s p e cti v e t e n a nt s u n d er st a n d t h e n at ur e of y o ur r ol e  a n d  ar e 

tr e at e d f airl y t hr o u g h o ut t h e  n e g oti ati o n s.  

•   E n s ur e t h at pr o s p e cti v e t e n a nt s ar e gi v e n a n  a c c ur at e i m pr e s si o n of t h e 

pr o p ert y’ s c h ar a ct eri sti c s a n d ar e a bl e t o vi e w t h e pr o p ert y (if   t h e y s o  w i s h).  

•   Pr o vi d e pr o s p e cti v e t e n a nt s wit h cl e ar i nf or m ati o n a b o ut  pr e -t e n a n c y c h e c k s,  

i n cl u di n g w h at t h e y will c o v er a n d h o w m u c h t h e y will  c o st.  

•   Pr o vi d e cl e ar i nf or m ati o n a b o ut a n y g u ar a nt or r e q uir e m e nt s  a n d a b o ut  t h e  

r ol e s a n d r e s p o n si biliti e s of  g u ar a nt or s.  

•   Pr o vi d e pr o s p e cti v e t e n a nt s wit h cl e ar i nf or m ati o n a b o ut w h y y o u ar e  a s ki n g  

t h e m t o p a y a pr e-t e n a n c y p a y m e nt  or h ol di n g d e p o sit, t h e s u m t h at i s  

r e q uir e d a n d t h e cir c u m st a n c e s i n w hi c h it will/ will n ot b e  r efu n d e d.  

•   E n s ur e t h at t h e t er m s  of a n y t e n a n c y a gr e e m e nt t h at y o u pr o vi d e or  

r e c o m m e n d f or u s e wit h a t e n a nt  ar e  f air.  

•   E n s ur e t h at t h e pr o s p e cti v e t e n a nt h a s s uffi ci e nt ti m e t o f a mili ari s e 

t h e m s el v e s wit h t h e t e n a n c y  a gr e e m e nt.  

5 6 



  

 

 

 

 

 

 

 

Be clear about  your duties to the parties  

6.2  Agents will usually be acting  for the landlord and not the tenant. It is important  
in these circumstances that agents do not give prospective tenants  a 
misleading  impression that they  are acting for them  where that is not  really  the 
case,  and to make it clear that the agent  and  landlord are two separate 
parties.  

6.3  As a lettings professional, you are required to comply with your consumer  law 
duties where applicable, and if you are an agent you should not seek to 
promote your landlord client’s interests in such a way as to jeopardise your  
compliance with these requirements. In particular you should not  mislead 
prospective tenants, treat them aggressively  or seek to get them to agree to 
unfair  terms.  

6.4  You should make sure prospective tenants are treated fairly  and kept  properly  
informed throughout  all of the negotiations,  during  viewings,  when conducting  
pre-tenancy checks and making any guarantor arrangements,  and in  
concluding the tenancy agreement. Prospective tenants  should be given clear  
information about what the process will involve (including any pre-tenancy  
checks) as soon as they have expressed an interest in renting a particular  
property. This should be made available before any viewing is  arranged.  

Viewings by prospective tenants  

6.5  In most situations, we consider that a prospective tenant will  wish to view a 
property before deciding  whether to rent it,  although there may be some 
circumstances where this does not happen.  One such circumstance might  be 
where the tenant is  arriving from overseas  or  a distant  part of the UK (as may  
sometimes,  for example, be the case with students).  Where a tenant does not  
view the property, it is important  for you to ensure that anyone authorised to 
view the property on his behalf,  has received the material information 
needed to help them  decide whether or not to rent the  property.  

6.6  Where a prospective tenant does view the property, all parts should be  made  
available for inspection, wherever possible. If it is not possible for  them to 
inspect  all parts  of the property, you should describe accurately to the 
prospective tenant the room(s) or part of the property not seen. If you do not  
do so, you may be committing a  misleading action.  Defects or  other factors  
that  are likely to have an impact on the decision to rent the property should  
not be  concealed.  

6.7  As mentioned in paragraph 5.9 it is important  you make clear to prospective 
tenants  what principal fixtures and fittings are included with the letting.  For  
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e x a m pl e, it c o ul d b e a mi sl e a di n g o mi s si o n if y o u f ail t o m e nti o n t h at w hit e 

g o o d s i n sit u at t h e ti m e of vi e wi n g a pr o p ert y will n ot b e i n cl u d e d a s p art of  

t h e a gr e e m e nt.  

6. 8  It c o ul d b e a  mi sl e a di n g o mi s si o n n ot t o m a k e t h e pr o s p e cti v e t e n a nt  a w ar e 

of k e y t er m s of t h e t e n a n c y, or i m p ort a nt r e stri cti o n s o n t h e u s e of t h e 

pr o p ert y, or t o m a k e i nf or m ati o n a b o ut c o st s   or f  e e s t h e y will b e a s k e d t o p a y  

a v ail a bl e o nl y aft er t h e vi e wi n g h a s t a k e n  p l a c e.  

P r e -t e n a n c y c h e c k s  

6. 9  T h e i nf or m ati o n t h at a g e nt s gi v e t o t e n a nt s a n d l a n dl or d s a b o ut pr e -t e n a n c y  

c h e c k s s h o ul d b e cl e ar, a c c ur at e a n d n ot  mi sl e a di n g.  M at eri al i nf or m ati o n  

s h o ul d n ot b e   o mitt e d.  

6. 1 0  A s w e s et o ut i n p ar a gr a p h 6. 4, w e c o n si d er t h at t e n a nt s s h o ul d b e gi v e n 

cl e ar i nf or m ati o n a b o ut w h at a n y pr e -t e n a n c y c h e c k i n v ol v e s a s s o o n a s t h e y  

h a v e e x pr e s s e d a n i nt er e st i n r e nti n g a p arti c ul ar pr o p ert y. Alt h o u g h a c h e c k  

m a y b e d e si g n e d t o pr ot e ct t h e l a n dl or d’ s i nt er e st s, b e c a u s e t e n a nt s oft e n 

p a y f or t h e c h e c k, a n d b e c a u s e it i n v ol v e s a n al y si s of t h eir p er s o n al  d at a, w e 

c o n si d er t h er e will b e m at e ri al i nf or m ati o n t h e pr o s p e cti v e t e n a nt r e q uir e s,  

b ef or e t h e y ar e a bl e t o m a k e a f ull y i nf or m e d d e ci si o n a s t o w h et h er t o 

pr o c e e d.  T h e y s h o ul d b e a bl e t o a s s e s s u p fr o nt w h et h er t h e y ar e li k el y t o 

p a s s t h e c h e c k,  a n d s o w h et h er it i s w ort h p ur s ui n g t h eir i nt er e st i n t h e 

pr o p ert y. T hi s i s p arti c ul arl y i m p ort a nt w h er e t h e t e n a nt i s  b ei n g a s k e d t o p a y  

f or t h e pr e-t e n a n c y   c h e c k.  

6. 1 1  T h e  m at eri al i nf or m ati o n a pr o s p e cti v e t e n a nt i s li k el y t o n e e d   i n cl u d e s:  

   w h at crit eri a t h e c h e c k  will a s s e s s, f or e x a m pl e cr e dit w ort hi n e s s, u n p ai d 

j u d g e m e nt s  

   w h at d at a s o ur c e s it will  u s e  

   w h at, if  a n yt hi n g, it will  c o st  

   w h at t h e p ot e nti al  o ut c o m e s c o ul d b e, i n cl u di n g w h et h er ot h er p e o pl e ar e 

b ei n g c h e c k e d at t h e s a m e ti m e a n d if s o w h at t h e i m pli c ati o n of t hi s mi g ht  

b e (f or  e x a m pl e w h et h er s o m e o n e el s e c o ul d b e off er e d t h e pr o p ert y e v e n 

if t h e pr o s p e cti v e t e n a nt p a s s e s t he pr e -t e n a n c y  c h e c k).  

6. 1 2  T hi s i nf or m ati o n s h o ul d b e gi v e n b ef or e t h e t e n a nt i s a s k e d t o p a y a n y f e e s,  

or a h ol di n g d e p o sit (i n cl u di n g a r ef u n d a bl e d e p o sit),  a n d s h o ul d b e m a d e 

a v ail a bl e b ef or e a n y vi e wi n g i s   arr a n g e d.  
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6. 1 3  If a pr o s p e cti v e t e n a nt   d o e s  n ot p a s s t h e pr e-t e n a n c y c h e c k, or  m u st t a k e a n y  

a d diti o n al st e p s i n or d er t o q u alif y f or t h e pr o p ert y, y o u s h o ul d i nf or m t h e m of  

t h e r e a s o n s.5 6 It m a y b e a mi sl e a di n g o mi s si o n if y o u d o n ot pr o vi d e t hi s  

i nf or m ati o n a s t h e p er s o n m a y n e e d it t o h el p  t h e m d e ci d e w h et h er t o pr o vi d e 

a d diti o n al i nf or m ati o n t o tr y a n d s e c ur e t h e  p r o p ert y.  

6. 1 4  It i s i m p ort a nt t o b e ar i n mi n d t h at i nf or m ati o n a b o ut pr o s p e cti v e t e n a nt s  i s 

p er s o n al d at a,  a n d s o t h er e ar e ri g ht s a n d o bli g ati o n s ar o u n d it s c oll e cti o n  

a n d  u s e. 5 7  

6. 1 5  If y o u ar e a n a g e nt, y o u s h o ul d d e s cri b e a c c ur at el y t o t h e l a n dl or d h o w  

c o m pr e h e n si v e t h e c h e c k will b e a n d if  t h er e ar e a n y r e stri cti o n s   o n p a s si n g  

o n i nf or m ati o n y o u fi n d o ut (f or e x a m pl e, b e c a u s e of d at a pr ot e cti o n l a w). T h e 

a d vi c e y o u gi v e t o t h e l a n dl or d a s t o w h et h er a t e n a nt i s s uit a bl e t o r e nt t h e 

pr o p ert y s h o ul d b e cl e ar, a c c ur at e a n d n ot mi sl e a di n g. Y o u s h o ul d c arr y o ut  

t h e c h e c k wit h r e a s o n a bl e c ar e a n d s kill, a n d hi g hli g ht a n y g a p s i n y o ur  

k n o wl e d g e.  

G u a r a nt or r e q uir e m e nt s  

6. 1 6  W h er e a g u ar a nt or i s  r e q uir e d,  l a n dl or d s a n d a g e nt s  s h o ul d pr o vi d e t h e 

p ot e nti al g u ar a nt or  a n d t h e pr o s p e cti v e t e n a nt wit h cl e ar, a c c ur at e a n d f ull  

i nf or m ati o n t h at i s n ot  mi sl e a di n g a b o ut w h at  t hi s i n v ol v e s. Y o u s h o ul d n ot  

o mit  m at e ri al i nf or m ati o n .  

6. 1 7  M at e ri al i nf or m ati o n  t h e  t e n a nt  a n d g u ar a nt or n e e d i s, i n o ur vi e w, li k el y t o 

i n cl u d e:  

   a n y crit eri a t h e g u ar a nt or h a s t o m e et t o b e c o n si d er e d s uit a bl e, s u c h a s  

i n c o m e  l e v el  

•   t h e e xt e nt of t h e li a bilit y t h e g u ar a nt or w o ul d b e a c c e pti n g, i n cl u di n g t h e 

o bli g ati o n t o p a y f or r e nt arr e ar s,  d a m a g e t o t h e pr o p ert y a n d a n y ot h er  

br e a c h e s of t h e t e n a nt’ s c o v e n a nt s ( wit h i nf or m ati o n a b o ut w h at t h e s e 

c o ul d a m o u nt  t o)  

   t h e t er m s  of t h e a ct u al  t e n a n c y a gr e e m e nt t h e g u ar a nt or will b e p art y  t o  

   w h et h er t h e pr o p ert y will b e i n j oi nt o c c u p ati o n a n d if s o w h et h er t h er e i s  a 

ri s k t h at t h e g u ar a nt or  will b e a s k e d t o p a y t h e c o st  of r e ctif yi n g  d a m a g e,  

5 6 S u bj e ct t o a n y l e giti m at e r e stri cti o n s y o u m a y f a c e a b o ut  s h ari n g all of t hi s i nf or m ati o n, i n w hi c h c a s e y o u  

s h o ul d b e a s s p e cifi c a s y o u c a n.  
5 7 F or f urt h er s e e t h e  I nf or m ati o n C o m mi s si o n er’ s Offi c e g ui d a n c e  

5 9 
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or p a y a n y ot h er m o n e y o w e d b y a n y o n e ot h er t h a n t h e t e n a nt f or w hi c h 

t h e y ar e a cti n g a s g u ar a nt or,  or t h at t h e y will b e a s k e d t o p a y f or ot h er  

br e a c h e s of t h e t e n a n c y a gr e e m e nt  b y t h e t e n a nt  or ot h er s.  

6. 1 8  T h e t er m s g o v er ni n g a n y g u ar a nt or a gr e e m e nt s h o ul d b e f air. E x a m pl e s  of  

p ot e nti all y u nf air t er m s   i n cl ud e:  

   a r e q uir e m e nt f or t h e g u ar a nt or t o c o nti n u e t o r e c ei v e i n c o m e t h at  

si g nifi c a ntl y e x c e e d s t h e  r e nt  

   a n y t er m s i n cl u d e d i n a t e n a n c y a gr e e m e nt t h at t h e g u ar a nt or h a s  n ot  

s e e n or c o nfir m e d t h at  t h e y a gr e e t o b e b o u n d b y (f or  e x a m pl e b y  si g ni n g 

t h e t e n a n c y a gr e e m e nt a s  g u ar a nt or)  

   t er m s r e q uiri n g t h e g u ar a nt or  t o c o m p e n s at e f or d a m a g e c a u s e d b y  

o c c u p a nt s w h o ar e n ot j oi nt t e n a nt s wit h t h e t e n a nt t h e y ar e a cti n g f or, or  

f or d a m a g e t o c o m m o n p art s.   T hi s  m a y b e p arti c ul arl y r el e v a nt i n t h e 

c o nt e xt of st u d e nt l et s. F or e x a m pl e w h er e t h e pr o p ert y i s l et t o a n u m b er  

of st u d e nt s,  e a c h st u d e nt i s  u nli k el y t o b e a bl e t o c o ntr ol w h o el s e 

b e c o m e s  a r e si d e nt, or w h at d a m a g e t h e y m a y c a u s e t o t h e c o m m o n 

p art s of t h e pr o p ert y. It m a y t h er ef or e b e u nf air t o r e q uir e g u ar a nt or s t o  b e 

r e s p o n si bl e f or  p a yi n g s u c h s u m s i n t h e s e  cir c u m st a n c e s  

•   t er m s r e q uiri n g t h e g u ar a nt or  t o p a y s u m s  t h at c a n n ot b e r e c o v er e d fr o m  

t h e t e n a nt’ s  d e p o sit (f or e x a m pl e b e c a u s e t h e T e n a n c y D e p o sit S c h e m e  

h a s r ul e d a g ai n st t h e l a n dl or d), or t er m s r e q uiri n g a g u ar a nt or t o 

c o m p e n s at e t h e l a n dl or d f or d a m a g e c a u s e d, w hi c h  all o w t h e l a n dl or d or  

t h eir a g e nt t o d et er mi n e t h e e xt e nt of  t h e  d a m a g e.  

F urt h e r e x a m pl e s of p ot e nti al br e a c h e s of c o n s u m e r  l a w  r el ati n g t o pr e -t e n a n c y  

c h e c k s a n d g u a r a nt or r e q uir e m e nt s  

•   It m a y b e a mi sl e a di n g a cti o n  t o gi v e a pr o s p e cti v e t e n a nt t h e i m pr e s si o n t h at a  

pr e -t e n a n c y c h e c k i s  m or e e xt e n si v e t h a n it  a ct u all y i s, w h e n h e i s  b ei n g a s k e d t o  

p a y f or it, b e c a u s e t h e t e n a nt n e e d s t o d e ci d e w h et h er t h e a m o u nt b ei n g c h ar g e d  

i s r e a s o n a bl e, a n d t h er ef or e w h et h er h e will a gr e e t o p a y   it.  

•   It m a y b e a mi sl e a di n g a cti o n  t o t ell a g u ar a nt or t h at   t h eir r ol e i s  a ‘ m er e 

f or m alit y’ or gi v e t h e i m pr e s si o n t h at it d o e s  n ot c arr y si g nifi c a nt  r i s k s,  

r e s p o n si biliti e s  a n d o bli g ati o n s, si n c e t h e g u ar a nt or n e e d s t o a s s e s s t h e ri s k t h e y  

ar e t a ki n g i n or d er t o d e ci d e w h et h er t o pr o c e e d.  
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•  It is unlawful to demand a fee for undertaking a pre-tenancy check in Scotland and  
doing so is also  likely to amount to a misleading action  under the CPRs because  
it  cannot be  charged.  

•  It may be a misleading omission if, where a number of people are separately  
interested in a property and you carry out pre-tenancy checks on them  all, you 
allow any of them to assume that they are the only prospective  tenant.  

Pre-tenancy payments and holding deposits58  

6.19  Information about pre-tenancy payments should be clear,  accurate and not  
misleading.  Material information  should not be omitted and the terms  
governing the circumstances in which pre-tenancy payments are to be made,  
should be fair.  Tenants should not be pressurised into paying over  money.  

6.20  Pre-tenancy payments should not be requested where  they are unlawful. For  
example, in Scotland, the Rent (Scotland)  Act 1984 prohibits the payment of  
‘premiums’  (see paragraph 5.20 for  more  information).  

6.21  The purpose of any pre-tenancy payment should be made clear to the 
prospective tenant. You need to be clear,  for  example, if its purpose is to 
indicate that the prospective tenant is serious about renting (but is  otherwise 
refundable);  or alternatively if  it is to protect the landlord from loss if the 
prospective tenant pulls out later in the process.  Where the purpose of the 
payment is to cover specific  disbursements the landlord or their agent has to  
pay to process the tenant’s application,  money should only be spent  on 
disbursements if this has been clearly explained to the prospective tenant and 
he specifically agrees to  this.  

6.22  It could be a misleading action,  for example, to describe a payment as a  
‘deposit’ if it is not refundable, or is  used to cover  disbursements.  

6.23  The tenant should be given all of the material information that he needs  to 
make informed transactional  decisions, including decisions  about whether to  

58 For the purpose of this guidance, we draw a distinction between pre-tenancy holding deposits, which are taken 
before the agreement is signed in order to reserve the property, and security deposits, which may be taken when 
the tenancy agreement is signed. Lettings  professionals should,  however, take care when taking a holding or pre- 
tenancy deposit, to check whether it has to be treated as a security deposit.  Where a security deposit  is  taken,  it  
is  required  by  law  to  be  protected  with  a  Tenancy  Deposit  Scheme.  We  talk  more  about  this  in  chapters  7  and  9.  

61 



  

 

 

 

 

 

 

 

 

 
 
 
 
 
 

 

p a y a n y pr e -t e n a n c y p a y m e nt,  a n d al s o w h et h er i n t h e cir c u m st a n c e s h e  

w a nt s t o p ur s u e r e nti n g t h e pr o p ert y.  

6. 2 4  M at e ri al i nf or m ati o n  i s li k el y t o   i n cl u d e:  

   T h e d et ail s a n d s u m s  of a n y c o st s a n d di s b ur s e m e nt s t o b e t a k e n o ut  of  

t h e d e p o sit,  a n d t h e a p pr o xi m at e d at e s or st a g e s i n t h e pr o c e s s w h e n 

t h e s e will b e  i n c urr e d.  

   W h et h er o r n ot p a y m e nt of t h e d e p o sit m e a n s t h at t h e pr o p ert y will b e 

t a k e n off t h e m ar k et.  W e c o n si d er it li k el y t h at  m a n y pr o s p e cti v e t e n a nt s  

will  a s s u m e t h a t o n c e t h e y h a v e p ai d a h ol di n g d e p o sit, t h e y will b e a bl e t o

t a k e u p a t e n a n c y a n d m o v e i n a s l o n g a s  t h e y p a s s t h e pr e-t e n a n c y  

c h e c k s a n d c o m pl et e all t h e f or m aliti e s. If  t hi s i s n ot t h e c a s e, it s h o ul d b e  

m a d e  cl e ar.  

 

   W h et h er t h e h ol di n g d e p o sit, or a n y p art of it, i s t o b e u s e d a s p a y m e nt  

t o w ar d s f ut ur e r e nt al c o st s i n t h e e v e nt t h at  t h e t e n a n c y a gr e e m e nt g o e s  

a h e a d.  

   T h e cir c u m st a n c e s i n w hi c h t h e d e p o sit ( or a n y p art of it) will or will  n ot  b e 

r ef u n d e d, i n cl u di n g w h et h er  a r ef u n d w o ul d b e m a d e if t h e t e n a nt si m pl y  

c h a n g e s hi s  mi n d a b o ut r e nti n g t h e  pr o p ert y.  

6. 2 5  T h e t er m s o n w hi c h a pr e -t e n a n c y p a y m e nt or h ol di n g d e p o sit  i s t a k e n s h o ul d 

b e f air. T er m s t h at all o w t h e l a n dl or d or t h eir  a g e nt t o r et ai n a h ol di n g d e p o sit  

wit h o ut a cl e ar r ati o n al e or j u stifi c ati o n ar e li k el y t o cr e at e a si g nifi c a nt  

i m b al a n c e, a n d s o b e  u nf air5 9 . W e c o n si d er t h at   a t er m t h at   m a k e s  a pr e - 

t e n a n cy p a y m e nt or h ol di n g d e p o sit n o n -r ef u n d a bl e i n all cir c u m st a n c e s i s  

li k el y t o b e f o u n d u nf air. T hi s i s  b e c a u s e t h er e ar e li k el y t o b e at l e a st s o m e 

cir c u m st a n c e s i n w hi c h t h e s e s u m s s h o ul d b e   r ef u n d e d.  

6. 2 6  T h e f oll o wi n g ar e e x a m pl e s  of t h e t y p e s of cir c u m st a n c e s i n w hi c h w e 

c o n si d er t h at h ol di n g d e p o sit s  or pr e -t e n a n c y p a y m e nt s s h o ul d, i n pri n ci pl e,  

b e  r ef u n d a bl e:  

   T h e t e n a nt p ull s o ut of t  h e d e al  b ef or e t h e r el e v a nt c o st s  or di s b ur s e m e nt s  

c o v er e d b y t h e pr e -t e n a n c y p a y m e nt h a v e a ct u all y b e e n i n c urr e d b y t h e 

l a n dl or d or  a g e nt.  

5 9 S e e p ar a gr a p h s 3. 6 7 t o 3. 6 9 of t h e O F T’ s  G ui d a n c e o n u nf air t er m s i n t e n a n c y a gr e e m e nt s  ( O F T 3 5 6).  
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•   T h e a g e nt c o nti n u e s  m ar k eti n g t h e pr o p ert y a n d t h e l a n dl or d h a s n ot  

s uff er e d a n y l o s s b y t h e pr o p ert y b ei n g  ‘ h el d’.  

   A n y l o s s t h e l a n dl or d s uff er s i s s m all er t h a n t h e a m o u nt of t h e d e p o sit  or 

pr e -t e n a n c y p a y m e nt (i n w hi c h c a s e t h e a m o u nt l eft o v er s h o ul d b e 

r ef u n d e d).  

   T h e pr o p ert y i s n ot r e a d y o n t h e d at e t h e t e n a nt w a s t ol d it w o ul d b e, a n d  

t h e t e n a nt  t h er ef or e n e e d s t o p ull o ut t o r e nt s o m e w h er e  el s e.  

   T h e pr o p ert y d o e s n ot  c o nf or m t o it s d e s cri pti o n,  or it s c o n diti o n d o e s  n ot  

c o m pl y wit h t h e r e q uir e m e nt s  of h o u si n g l e gi sl ati o n 6 0 w h e n t h e t e n a nt i s  

d u e t o m o v e  i n.  

•   T h e l a n dl or d d e ci d e s n ot t o l et t h e pr o p ert y t o t h e pr o s p e cti v e t e n a nt  

b e c a u s e t h e l a n dl or d   d e ci d e s t h e t e n a nt’ s pr e -t e n a n c y c h e c k s ar e 

u n s ati sf a ct or y, e v e n t h o u g h t h e pr o s p e cti v e t e n a nt h a s b e e n tr ut hf ul a n d  

n ot mi sl e d t h e l  a n dl or d  or  a g e nt. 6 1  

   T h e t e n a nt di s cl o s e s, i n t h e pr e -t e n a n c y c h e c k, i nf or m ati o n t h at   m e a n s  

t h e y ar e n ot s uit a bl e t o r e nt  t h e pr o p ert y6 2 b ut  b ef or e c arr yi n g o ut t h e pr e - 

t e n a n c y c h e c k, t h e l a n dl or d or   a g e nt  f ail e d t o e x pl ai n cl e arl y t h at t h e s e 

m att er s w o ul d b e c h e c k e d a n d t o gi v e t h e pr o s p e cti v e t e n a nt t h e o pti o n 

n ot t o  pr o c e e d.  

   T h e l a n dl or d d e ci d e s n ot t o l et t o t h e t e n a nt f or a n y ot h er r e a s o n, b ut  t h e 

t e n a nt i s still pr e p ar e d t o  pr o c e e d. 6 3  

6. 2 7  A l a n dl or d or  a g e nt’ s pr a cti c e s s h o ul d n ot  pl a c e t h e pr o s p e cti v e t e n a nt  u n d er  

u n d u e pr e s s ur e t o p a y a d e p o sit  or a n y ot h er  pr e -t e n a n c y  p a y m e nt. F or  

e x a m pl e it c o ul d b e a n  a g gr e s si v e pr a c ti c e t o r e q uir e a d e p o sit   fr o m a  

pr o s p e cti v e t e n a nt b ef or e t h e y h a v e b e e n gi v e n t h e o p p ort u nit y t o i n s p e ct  t h e 

pr o p ert y or t h e t e n a n c y  a gr e e m e nt.  

6. 2 8  L a n dl or d s a n d t h eir a g e nt s s h o ul d al s o t a k e c ar e t o tr e at t e n a nt s f airl y i n 

sit u ati o n s w h er e t h e d e p o sit i s  t a k e n a l o n g ti m e b ef or e t h e t e n a n c y i s d u e t o 

c o m m e n c e. F or e x a m pl e i n t h e c o nt e xt of st u d e nt l etti n g s it c a n s o m eti m e s b e  

m a n y m o nt h s b et w e e n w h e n t h e t e n a nt l o o k s f or a pr o p ert y a n d t h e y ar e a bl e 

t o m o v e i n. I n s o m e sit u ati o n s t h e a bilit y t o g o a h e a d wit h t h e t e n a n c y  m a y  

6 0 S e e A n n e x A f or f urt h er i nf or m ati o n.  
6 1 S e e p ar a gr a p h s 3. 6 7 -3. 6 9 of t h e O F T’ s  G ui d a n c e o n u nf air t er m s i n t e n a n c y a gr e e m e nt s  ( O F T 3 5 6).  
6 2 F or e x a m pl e, t h e pr o s p e cti v e t e n a nt f ail s t h e pr e -t e n a n c y c h e c k s   b e c a u s e of  t h eir cr e dit hi st or y.  
6 3 S e e p ar a gr a p h s 3. 6 7 -3. 6 9 of t h e O F T’ s  G ui d a n c e o n u nf air t er m s i n t e n a n c y a gr e e m e nt s  ( O F T 3 5 6).  
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al s o b e d e p e n d e nt  o n w h at gr a d e s st u d e nt s  att ai n. It  m a y b e a n u nf air t er m  

( b y cr e ati n g a si g nifi c a nt i m b al a n c e) t o r e q uir e a d e p o sit t h at i s  n o n- 

r ef u n d a bl e w h er e t h er e i s a si g nifi c a nt li k eli h o o d t h at t h e pr o s p e cti v e t e n a nt  

will h a v e t o p ull o ut i n  cir c u m st a n c e s w h er e t h e l a n dl or d c a n still l et  t h e 

pr o p ert y t o s o m e o n e el s e wit h o ut i n c urri n g a n y l o s s. U si n g s u c h a t er m t o 

g e n er at e a fi n a n ci al  a d v a nt a g e m a y b e a n u nf air c o m m er ci al pr a cti c e.  

F urt h e r e x a m pl e of p ot e nti al br e a c h e s of c o n s u m e r l a w r el ati n g t o  

pr e -t e n a n c y p a y m e nt s or h ol di n g de p o sit s  

   It m a y b e a mi sl e a di n g a cti o n  t o t a k e h ol di n g d e p o sit s  fr o m m or e t h a n o n e  

pr o s p e cti v e t e n a nt f or t h e s a m e pr o p ert y, w hil st gi vi n g e a c h of t h e m t h e 

i m pr e s si o n t h at t h eir d e p o sit  h a s s e c ur e d t h e  pr o p ert y.  

   It m a y b e a n a g gr e s si v e pr a cti c e t o g et a pr o s p e cti v e t e n a nt t o a ct q ui c kl y t o 

r e nt a pr o p ert y b y mi sl e a di n g t h e m i nt o t hi n ki n g t h e y h a v e t o d e ci d e e arl y, or i nt o 

t hi n ki n g t h e pr o p ert y i s a b o ut t o b e r e nt e d b y s o m e o n e el s e, w h e n t hi s i s n ot i n 

f a ct t h e  c a s e.  

   It m a y b e a n a g gr e s si v e pr a cti c e t o d el a y or r ef u s e r et ur ni n g a h ol di n g d e p o sit  

w h er e t h e pr o s p e cti v e t e n a nt i s  e ntitl e d t o it, i n p arti c ul ar w h er e t hi s  m a y h a v e  t h e 

eff e ct of  d e n yi n g t h e  r ef u n d.  

   W h er e pr e -t e n a n c y c h e c k s ar e c arri e d o ut o n s e v er al t e n a nt s,  a n d t h e l a n dl or d 

s el e ct s  o n e b e c a u s e h e h a s a hi g h er i n c o m e l e v el, a n y t er m t h at  pr e v e nt s t h e 

u n s u c c e s sf ul a p pli c a nt s fr o m g etti n g t h eir h ol di n g d e p o sit b a c k i n f ull m a y b e 

u nf air.  

F air n e s s of t h e t e n a n c y a gr e e m e nt  

6. 2 9  I n o ur vi e w, if y o u ar e  a l a n dl or d or   a g e nt  pr e s e nti n g a t e n a n c y a gr e e m e nt t o 

a pr o s p e cti v e t e n a nt y o u   s h o ul d:  

   E n s ur e:  t h at t h e t er m s of a n y c o ntr a ct u al a gr e e m e nt ar e f air, a n d writt e n 

i n pl ai n  a n d i nt elli gi bl e  l a n g u a g e.  

   C h e c k:  t h at t h e t er m s i n a n y a gr e e m e nt y o u u s e, or r e c o m m e n d f or   u s e,  

ar e f air a n d d o n ot i n cl u d e a n y t er m s t h at y o u k n o w ar e, or   m a y b e,  

u n e nf or c e a bl e. L etti n g s pr of e s si o n al s  ar e li k el y t o fi n d it h el pf ul t o  h a v e  
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r e g ar d t o t h e O F T’ s g ui d a n c e, ( n o w a d o pt e d b y t h e C M A), o n u nf air t er m s  

i n t e n a n c y a gr e e m e nt s6 4 w h e n dr afti n g, r e c o m m e n di n g or e nf or ci n g t er m s.  

   E x pl ai n:  t h e n at ur e of t h e a gr e e m e nt t o pr o s p e cti v e t e n a nt s   b ef or e t h e y  

si g n, s o t h at t h e y ar e a bl e t o n a vi g at e t h e p a p er w or k a n d u n d er st a n d  t h eir  

ri g ht s a n d o bli g ati o n s  u n d er t h e t e n a n c y a gr e e m e nt.  W e c o n si d er t h at it i s  

li k el y t o b e p arti c ul arl y  h el pf ul i n e n s uri n g y o ur c o m pli a n c e wit h c o n s u m er  

l a w, t o e x pl ai n t o t h e m  h o w eit h er p art y c a n e n d t h e t e n a n c y, a n d w h at  

st e p s a n d f or m aliti e s  ar e r e q uir e d t o d o  s o.  

•   Hi g hli g ht:  a n y t er m s t h at  ar e li k el y t o b e s ur pri si n g t o t h e pr o s p e cti v e 

t e n a nt  or ar e u n u s u all y o n er o u s.  T h e s e s h o ul d b e br o u g ht s p e cifi c all y t o 

t h e t e n a nt’ s  att e nti o n b ef or e t h e y si g n t h e a gr e e m e nt. I n o ur vi e w  t e n a nt s  

ar e li k el y t o a s s u m e t h at t h e ‘ s m all pri nt’ i s st a n d ar d, s o s ur pri si n g cl a u s e s  

(f or e x a m pl e t o d o wit h p a y m e nt s,   r e stri cti o n s   o n u s e or  tr e at m e nt of  t h e 

pr o p ert y) m a y t a k e c o n s u m er s  b y s ur pri s e u nl e s s y o u t a k e c ar e t o e n s ur e 

t h at t h e y  ar e a w ar e  of t h e m a n d u n d er st a n d t h eir i m p a ct.  

   P r o vi d e:  pr o s p e cti v e t e n a nt s wit h a c o p y of t h e t e n a n c y a gr e e m e nt  s o 

t h at  t h e y c a n d e ci d e if  t h e y ar e h a p p y wit h t h e o bli g ati o n s it w o ul d pl a c e 

o n t h e m, a n d s o t h at t h e t e n a nt h a s s uffi ci e nt t i m e t o f a mili ari s e 

t h e m s el v e s wit h t h e a gr e e m e nt, b ef or e si g ni n g it or p a yi n g a n y m o n e y  i n  

r el ati o n t o  it.  

6. 3 0  Y o u s h o ul d n ot a s s u m e t h at c o n s u m er l a w d o e s n ot  a p pl y w h er e a t er m i s  

‘i n di vi d u all y n e g oti at e d’. T hi s i s o nl y tr u e of c ert ai n el e m e nt s of t h e l a w o n 

u nf air c o ntr a ct t er m s,  a n d i n a n y c a s e o nl y a p pli e s w h er e t h er e i s a n a ct u al  

n e g oti ati o n (r at h er t h a n t h e t e n a nt b ei n g pr e s e nt e d wit h a c h oi c e b et w e e n 

alt er n ati v e st a n d ar d cl a u s e s).  W e c o n si d er it  m o st li k el y t o a p pl y o nl y  w h er e  a 

t er m i s i n s ert e d at  t h e t e n a nt’ s s p e cifi c   r e q u e st.  

6 4 T hi s g ui d a n c e i s c urr e ntl y dr aft e d wit h a f o c u s  o n E n gl a n d a n d W al e s, h o w e v er t h e U T C C R s a p pl y a cr o s s t h e 

w h ol e of t h e U K.  
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F u rt h e r e x a m pl e s of p ot e nti al c o n s u m er pr ot e cti o n br e a c h e s r el ati n g t o 

f air n e s s of t h e t e n a n c y a gr e e m e nt  

   E x a m pl e s of p ot e nti all y u nf air t er m s  i n cl u d e:  

- u n u s u al or  o v erl y r e stri cti v e r e q uir e m e nt s t h e t e n a nt will h a v e t o  s ati sf y  

- u nr e a s o n a bl y hi g h c h ar g e s f or  p er mi s si o n s (f or e x a m pl e k e e pi n g p et s)  or 

c o n d u cti n g r e p air s, w h er e t h e l e v el of t h e c h ar g e i s li k el y t o c o m e a s a 

s ur pri s e t o t h e   t e n a nt  

- t er m s t h at r e q uir e t e n a nt s t o p a y c h ar g e s, t h e a m o u nt of w hi c h c a n b e  s et 

at t h e tr a d er’ s di s cr eti o n or v ari e d   u nil at er all y  

- t er m s w hi c h r e q uir e t h e t e n a nt t o u s e a p arti c ul ar t hir d p art y s u c h a s a 

s p e cifi e d e n er g y or t el e c o m m u ni c ati o n s s u p pli er t hr o u g h o ut t h e w h ol e of  

t h e   t e n a n c y  

- st a n d ar d c h ar g e s  f or br e a c h e s  t h at d o n ot r efl e ct t h e l a n dl o r d’ s a ct u al  l o s s,  

or w hi c h r e q uir e t h e t e n a nt t o p a y c h ar g e s t o t h e a g e nt t h at  ar e n ot i n v oi c e d 

t o t h e l a n dl or d  

- a r e q uir e m e nt t h at i m p o s e s l o n g er n oti c e p eri o d s f or e n di n g t h e t e n a n c y o n 

t h e t e n a nt  t h a n t h e   l a n dl or d  

- f e e s t h at a p pl y i n s ur pri si n g cir c u m st a n c e s or  r el at e t o m att er s t h at w o ul d 

n ot u s u all y attr a ct a c h ar g e (f or i n st a n c e r e nt  c oll e cti o n,  or pr o c e s si n g t h e 

r e nt al   p a y m e nt)  

- t er m s t h at t h e t e n a nt h a s n ot h a d t h e c h a n c e t o r e a d b ef or e b ei n g b o u n d b y  

t h e m  

- t er m s t h at r e q uir e t h e t e n a nt t o c arr y o ut r e p air s t h at ar e t h e l a n dl or d’ s  

r e s p o n si bilit y.  

   A d diti o n all y, it m a y b e a mi sl e a di n g o mi s si o n t o f ail t o i nf or m  pr o s p e cti v e t e n a nt s  

of a n y i m p ort a nt o bli g ati o n s u n d er t h e t e n a n c y a gr e e m e nt, f or e x a m pl e, a  

r e q uir em e nt t o u n d ert a k e m ai nt e n a n c e of c o m m o n ar e a s (f or e x a m pl e a g ar d e n i n  

s h ar e d st u d e nt  a c c o m m o d ati o n).  
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7.  W H E N T H E T E N A N T M O V E S  I N  

7. 1  T hi s c h a pt er ai m s t o h el p y o u c o m pl y wit h c o n s u m er l a w w h e n y o u  a r e:  

   g etti n g t h e pr o p ert y r e a d y a n d m a ki n g it  a v ail a bl e f or  o c c u p ati o n b y  t h e 

t e n a nt  

   gi vi n g t e n a nt s t h e i nf or m ati o n t h e y n e e d i m m e di at el y b ef or e a n d  o n 

e nt eri n g a  pr o p ert y  

   t a ki n g a s e c urit y  d e p o sit  

   h a n di n g o v er t h e  pr o p ert y.  

O v e r vi e w  
 
Y o u s h o ul d:  

   E n s ur e t h e pr o p ert y i s m a d e a v ail a bl e o n t h e  d at e a gr e e d, a n d t h e t e n a nt i s  

k e pt i nf or m e d of a n y  d el a y s.  

   E n s ur e t h at w h e n t h e t e n a nt  m o v e s i n, t h e pr o p ert y c o nf or m s t o all  

st at e m e nt s pr e vi o u sl y  m a d e t o t h e t e n a nt  a b o ut it s s p e cifi c ati o n (i n cl u di n g  

f ur nit ur e,  f i xt ur e s,  fitti n g s a n d a n y w or k s t h at h a d b e e n  a gr e e d).  

   Pr o vi d e t h e t e n a nt wit h all t h e i nf or m ati o n r e q uir e d b y l a w a b o ut t h e 

c o n diti o n of t h e pr o p ert y, al o n g wit h ot h er m at eri al i nf or m ati o n s u c h   a s  

i nf or m ati o n r el ati n g t o  e n er g y  s u p pli er s.  

   E n s ur e t h at a n y s e c urit y d e p o sit i s pr o p erl y pr ot e ct e d a n d t h e t e n a nt i  s  

gi v e n i nf or m ati o n a b o ut w hi c h s c h e m e it i s  wit h.  

Gi vi n g t e n a nt s t h e i nf or m ati o n t h e y n e e d b ef or e t h e y m o v e i n  

7. 2  T h e i nf or m ati o n y o u gi v e t o t e n a nt s a b o ut t h e c o n diti o n of t h e pr o p e rt y w h e n 

t h e y m o v e i n s h o ul d b e a c c ur at e, cl e ar a n d n ot  mi sl e a di n g.  

7. 3  Y o u m u st pr o vi d e a t e n a nt wit h all t h e m at e ri al i nf or m ati o n t h e y n e e d a b o ut  

a pr o p ert y (i n cl u di n g i nf or m ati o n r e q uir e d u n d er h o u si n g -s p e cifi c l a w), s o t h e y  

c a n m a k e   a n i nf or m e d d e ci si o n a b o ut w h et h er t o pr o c e e d wit h t h e  l etti n g.  

7. 4  Y o u s h o ul d e n s ur e t h at i n t h e ti m e b et w e e n t h e t e n a nt  a gr e ei n g t o t a k e a  

t e n a n c y, a n d a ct u all y m o vi n g i n, t h e y ar e k e pt pr o p erl y i nf or m e d. If  m at e ri al  
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i nf or m ati o n t h at w a s a c c ur at e a n d gi v e n i n g o o d f ait h at t h e ti m e it w a s gi v e n 

c e a s e s  t o b e tr u e at a l at er d at e, it   m u st  b e c orr e ct e d if it r e m ai n s  m at e ri al  

i nf or m ati o n f or t h e t e n a nt at  t h at p oi nt.  

7. 5  Y o u s h o ul d c h e c k i n p arti c ul ar   t h at:  

   T h e pr o p ert y h a s  a n y it e m s t h e l a n dl or d h a s a gr e e d t o i n cl u d e i n t h e 

t e n a n c y (t hi s i s p arti c ul arl y i m p ort a nt w h er e t h e s e ar e it e m s t h at  t h e t e n a nt  

h a s e x pr e s sl y r e q u e st e d d uri n g t h e c o ur s e of  n e g oti ati o n s).  

   A n y w or k t h e l a n dl or d  h a s a gr e e d t o c arr y o ut, or i s r e q uir e d d u e t o 

h o u si n g l e gi sl ati o n, i s  d o n e.  

   T h e pr o p ert y i s r e a d y o n t h e d at e a gr e e d wit h t h e  t e n a nt.  

7. 6  C ar e s h o ul d b e t a k e n  n ot t o mi sl e a d t e n a nt s  a b o ut t h eir c o ntr a ct u al  o r ot h er  

l e g al ri g ht s i n t h e e v e nt of   a n y f ail ur e,  or d el a y, i n m a ki n g t h e pro p ert y  

a v ail a bl e, or c arr yi n g o ut a gr e e d w or k t o t h e pr o p ert y pri or t o t h e m m o vi n g  i n.  

7. 7  W h er e a t e n a n c y a gr e e m e nt h  a s b e e n si g n e d a n d arr a n g e d, it c o ul d b e a n  

a g gr e s si v e pr a cti c e t o r ef u s e t o l et   a t e n a nt  e nt er t h e r e nt al pr o p ert y u nl e s s  

t h e y:  

   p a y l a st mi n ut e f e e s t h at w er e n ot   pr e vi o u sl y  di s c u s s e d a n d a gr e e d  wit h  

t h e m,  

   a gr e e t o a t e n a n c y c o n diti o n t h at w a s n ot pr e vi o u sl y di s c u s s e d a n d a gr e e d 

wit h t h e m (f or e x a m pl e, t h at t h e y u s e a p arti c ul ar e n er g y  s u p pli er).  

7. 8  C ert ai n i nf or m ati o n, f or i n st a n c e a b o ut t h e c o n diti o n of t h e g a s a n d el e ctri c al  

a p pli a n c e s, i s r e q uir e d t o b e gi v e n t o t e n a nt s  b y h o u si n g -s p e cifi c l a w.  

S o m eti m e s it  a l s o h a s t o b e gi v e n i n a p arti c ul ar f or m ( s u c h a s a g a s s af et y  

c ertifi c at e). T hi s i  s al s o  m at e ri al i nf or m ati o n t h at  t h e t e n a nt n e e d s i n or d er  t o  

d e ci d e w h et h er t o e x er ci s e t h eir ri g ht s u n d er t h e t e n a n c y a gr e e m e nt  ( f or  

e x a m pl e w h et h er t o r e q uir e t h e l a n dl or d t o r e ctif y a pr o bl e m wit h a g a s  

a p pli a n c e).  

I n S c otl a n d t h er e h a s  b e e n a l e g al r e q uir e m e nt si n c e 1 M a y 2 0 1 3,  o n l a n dl or d s  

w h o pr o vi d e a s s ur e d or s h ort a s s ur e d t e n a n ci e s, t o pr o vi d e n e w t e n a nt s wit h a 

t e n a nt i nf or m ati o n p a c k b y t h e t e n a n c y st art   d at e.  T h e p a c k i s a st a n d ar di s e d 

d o c u m e nt w hi c h c o nt ai n s i nf or m ati o n a b o ut t h e t e n a n c y a gr e e m e nt, t h e pr o p ert y,  

t h e r e s p o n si biliti e s of   t h e t e n a nt  a n d t h e l a n dl or d a n d w h er e t o g et  f urt h er a d vi c e 

a n d s u p p ort.   All of t hi s i nf or m ati o n i s li k el y t o b e m at e ri al i nf or m ati o n u n d er t h e  

C P R s.  
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Further examples of potential infringements of consumer  law  

•  It may be a misleading action  if  in the  course of negotiations about  the tenancy,  
the landlord promises to provide certain pieces of  furniture, but then fails to do  so.  

•  It may be a misleading omission not to keep a tenant  properly informed about  
progress and appraised of risks that  the agreed moving in date would  change.  

Energy supply  

Landlords and agents  should make sure tenants have the material information they  
need so they can make informed decisions about energy suppliers. This is likely to 
include information such as:  

•  in what circumstances  the tenant can change energy supplier (when the tenant  
is  responsible for paying  the  bill),  

•  whether they need to get the landlord’s consent before changing  supplier,  

•  whether the tenant will  need to return the account to the original supplier at  
the end  of the  tenancy.  

If tenants are required to seek the landlord’s consent, landlords should not  
unreasonably  withhold or  delay  their  consent and any  terms  of an agreement between 
landlords  and letting agents should not  have the effect of preventing or unreasonably  
delaying the landlord’s consent.  

Handing over the property  

7.9  You should make sure that if you take an inventory of the property, it is  carried 
out  and recorded accurately. Providing the tenant with an incorrect inventory  
could be a  misleading action. One way to mitigate this would be to give the 
tenant sufficient opportunity to review the inventory, challenge any points of  
disagreement,  and agree a  final version.  The tenant should be given a copy,  
together with other important information such as the  gas and electricity meter  
readings,  and contact details for  the landlord and their  agent.65  

65 In some situations it may be acceptable for only the agent’s details to be given, but only where the agent will  
deal with all  of the landlord’s duties.  
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7. 1 0  A t e n a nt i s e ntitl e d t o e x p e ct t h e l a n dl or d or t h eir a g e nt t o pr e p ar e a n y  

i n v e nt or y  wit h r e a s o n a bl e c ar e a n d s kill s o t h at it a c c ur at el y r efl e ct s  b ot h t h e 

c o n diti o n of t h e pr o p ert y a n d it s   c o nt e nt s.  

7. 1 1  M at e ri al i nf or m ati o n  t h e t e n a nt n e e d s  will i n cl u d e i nf or m ati o n a s t o w h o t o 

c o nt a ct if t h er e i s  a n e e d t o di s c u s s t h e pr o p ert y a n d ( or) t h e t e n a n c y  

a gr e e m e nt.  T h e t e n a nt s h o ul d b e gi v e n cl e ar i nf or m ati o n a b o ut t h e 

cir c u m st a n c e s i n w hi c h t h e y s h o ul d c o nt a ct t h e a g e nt or l a n dl or d, a n d h a v e 

s uff i ci e nt i nf or m ati o n t o g et i n t o u c h wit h t h e m. F or  e x a m pl e, t h e t e n a nt will  

n e e d t o k n o w w h o h e s h o ul d c o nt a ct if t h e b oil er st o p s w or ki n g, if r e p air s t o 

t h e pr o p ert y ar e n e e d e d a n d w h o h e s h o ul d c o nt a ct t o gi v e n oti c e. C o nt a ct  

i nf or m ati o n n e e d s t o b e k e pt  u p d at e d a n d a n y c h a n g e s n otifi e d t o t h e  t e n a nt.  

F urt h e r e x a m pl e s of p ot e nti al br e a c h e s of c o n s u m e r  l a w  

•   W h e n t a ki n g t h e i n v e nt or y, t h e l a n dl or d d o e s n ot r e c or d s e v er al st ai n s o n t h e 

c ar p et s,  a n d d e s cri b e s t h e di ni n g c h air s  a s i n g o o d c o n diti o n, w h e n i n f a ct t h er e 

ar e s cr at c h e s o n t h e w o o d w or k. M a ki n g t h e s e st at e m e nt s c o ul d b e mi sl e a di n g 

a cti o n s , p arti c ul arl y  gi v e n t h at t h e i n v e nt or y i s li k el y t o b e u s e d t o r e c o v er m o n e y  

fr o m t h e t e n a nt’ s  d e p o sit i n t h e e v e nt   of  a di s p ut e a b o ut t h e c o n diti o n of  t h e  

pr o p ert y at t h e e n d of t h e  t e n a n c y.  

•   It m a y b e a mi sl e a di n g a cti o n  t o i nf or m t h e t e n a nt t h at  t h e l a n dl or d’ s pr ef err e d  

e n er g y s u p pli er i s c h e a p er t h a n a c o m p etit or, w h e n t hi s i s  n ot t h e  c a s e.  

•   It m a y b e a n a g gr e s si v e pr a cti c e a n d al s o a  b a n n e d pr a cti c e  u n d er p ar a gr a p h  

2 5 or  2 6 of S c h e d ul e 1 t o t h e C P R s, t o r e p e at e dl y c o nt a ct t e n a nt s t o tr y a n d 

p er s u a d e t h e m t o u s e a p arti c ul ar e n er g y s u p pli er, f or e x a m pl e pr e s s uri si n g t h e 

t e n a nt t o r et ai n t h e s u p pli er t h at i s t h e l a n dl or d’ s  c h oi c e.  

   It c o ul d b e a mi sl e a di n g o mi s si o n t o f ail t o gi v e t h e t e n a nt c o nt a ct d et ail s a n d  

cl arit y a b o ut w h e n t h e y s h o ul d c o nt a ct t h e l a n dl or d or w h e n t h e y s h o ul d c o nt a ct  

t h e a g e nt t o r e s ol v e a n i s s u e,   a s it  m a y hi n d er t h e t e n a nt  fr o m e x er ci si n g t h eir  

c o ntr a ct u al ri g ht s i n r el ati o n t o t h e t e n a n c y  a gr e e m e nt.  

T a ki n g a s e c urit y d e p o sit  

7. 1 2  I n m a n y c a s e s, l a n dl or d s m a y wi s h t o t a k e a  s e c urit y d e p o sit  t o pr ot e ct  

t h e m s el v e s i n r el ati o n t o ri s k s s u c h a s br e a k a g e s a n d u n p ai d r e nt.  I f  a 

s e c urit y d e p o sit i s  t a k e n, it  m u st b e pr ot e ct e d i n a c c or d a n c e wit h  s t at ut or y  
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r e q uir e m e nt s a n d r e gi st er e d wit h a st at ut or y s c h e m e.6 6 L a n dl or d s a n d t h eir  

a g e nt s  m u st c o m pl y wit h t h e r ul e s  of t h e s c h e m e.  

7. 1 3  T e n a nt s s h o ul d b e gi v e n f ull, cl e ar a n d a c c ur at e m at e ri al i nf or m ati o n a b o ut  

a n y r e q uir e m e nt t o pr o vi d e a s e c urit y d e p o sit.  W e c o n si d er t h at  m at e ri al  

i nf or m ati o n i s li k el y t o  i n cl u d e:6 7  

   a n e x pl a n ati o n of t h e p ur p o s e of t h e s e c urit y  d e p o sit  

   d et ail s of  w h at, e x a ctl y, t  h e  d e p o sit pr ot e ct s, a n d t h e   n at ur e of t h e 

pr ot e cti o n t h at it  off er s  

   c o nfir m ati o n a s t o w h et h er it i s t h e l a n dl or d or hi s a g e nt w h o will  b e 

pr ot e cti n g t h e  d e p o sit  

   d et ail s  of e x a ctl y w h er e, a n d b y w h o m, t h e d e p o sit will b e  h el d  

   i nf or m ati o n a b o ut w h e n t h e t e n a nt c a n e x p e ct t o r e c ei v e t h e st at ut or y  

pr e s cri b e d i nf or m ati o n a b o ut t h e s c h e m e t h at i s b ei n g u s e d t o pr ot e ct  t h e 

s e c urit y  d e p o sit.  

7. 1 4  T e n a nt s s h o ul d n ot b e  gi v e n a n y mi sl e a di n g i nf or m ati o n a b o ut t h eir ri g ht s  i n  

r el ati o n t o r e p a y m e nt of s e c urit y d e p o sit s. If a d e p o sit i s n ot pr o p erl y  

pr ot e ct e d, t h e t e n a nt s h o ul d b e i nf or m e d of t hi s a s s o o n a s  p o s si bl e.  

7. 1 5  L a n dl or d s will u s u all y  h a v e pri m ar y r e s p o n si bilit y f or pr ot e cti n g (i n a c c or d a n c e 

wit h t h e st at ut or y r e q uir e m e nt s) a n y s e c urit y d e p o sit t h e y t a k e.  L etti n g a g e nt s  

c a n n ot b e c o n si d er e d t o b e m e eti n g a n y d ut y t h e y m a y h a v e t o a d vi s e t h eir  

l a n dl or d cli e nt s if   t h e y  f ail t o t a k e r e a s o n a bl e  st e p s t o e n s ur e t h at t h e l a n dl or d 

u n d er st a n d s hi s  o bli g ati o n s i n r el ati o n t o t hi s,  a n d a gr e e wit h t h e l a n dl or d h o w  

t h e d e p o sit will b e pr ot e ct e d t o m e et t h e st at ut or y r e q uir e m e nt s.  A n a g e nt w h o 

h a s a gr e e d t o b e r e s p o n si bl e f or h a n dli n g t h e d e p o sit, s h o ul d e n s ur e t h e 

d e p o sit i s pr o p erl y pr ot e ct e d. A n a g e nt w h o h a s a gr e e d t o t a k e t h e d e p o sit  

fr o m  t h e t e n a nt, b ut p a s s e s it t o t h e l a n dl or d i n or d er  t h at h e s h o ul d arr a n g e 

f or it t o b e pr ot e ct e d, s h o ul d i nf or m t h e t e n a nt t h at t h e y h a v e d o n e  t hi s.  

6 6 T h e r e q uir e m e nt s diff er  a cr o s s t h e U K a n d f urt h er i nf or m ati o n i s a v ail a bl e i n A n n e x A. N o n -c o m pli a n c e m a y  

l e a d t o a g e nt s a n d/ or  l a n dl or d s i n c urri n g li a bilit y t o p a y p e n alti e s.  
6 7 St at ut or y s c h e m e s s p e cif y c ert ai n pr e s cri b e d i nf or m ati o n t h at t h e t e n a nt  m u st b e pr o vi d e d wit h w h e n a d e p o sit  

i s t a k e n. I n E n gl a n d a n d W al e s, t hi s  i nf or m ati o n n e e d s t o b e  gi v e n a g ai n  if t h e t e n a n c y i s  r e n e w e d, or r oll s   o v er  

i nt o a st at ut or y p eri o di c t e n a n c y, a n d t h e s e c urit y d e p o sit i s b ei n g r et ai n e d.  
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7.16  This is  an area where there have been legislative and case law developments  
in recent years68 and keeping up to date with this type of information is likely  
to help landlords  and their agents comply with the  law.  

Further examples of potential breaches of consumer  law  in relation to the  
security deposit  

•  It may be a breach of  professional diligence  to fail to register a deposit taken  
from  a tenant with an approved tenancy deposit  scheme.  

•  It may be a misleading omission not to tell the tenant that their deposit is not  
(as it is legally required to be) protected,  and that the effect of this is  that  the 
tenant can recover the deposit, with compensation, through the  courts.  

•  It may be a misleading action  to inform the tenant  that their  deposit  
is protected, when you know it is not  or you have not  checked.  

•  It may be a misleading action  for  an agent to tell a landlord they have 
protected the deposit, if in fact they have not.  If you mislead landlords  
about whether  or not you would protect  deposits, you may also breach the  
BPRs.  

68 For example Superstrike Ltd. vs Marino Rodrigues, on which there is joint guidance available which has been 
agreed with all of the statutory deposit protection schemes. 
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8.  M A N A GI N G T H E  P R O P E R T Y  

8. 1  T hi s c h a pt er ai m s t o h el p y o u t o c o m pl y wit h c o n s u m er l a w w h e n y o u   ar e:  

   a n a g e nt or  a l a n dl or d d e ali n g wit h t h e t e n a nt d uri n g t h e lif e of t h e  t e n a n c y  

   a n a g e nt  m a n a gi n g a pr o p ert y o n b e h alf of  a  l a n dl or d.  

O v e r vi e w  

•   If y o u ar e a l a n dl or d, w h e n c arr yi n g o ut a n y s er vi c e s  y o u pr o vi d e u n d er t h e 

t e n a n cy a gr e e m e nt (i n cl u di n g t h o s e r el ati n g t o t h e pr o p ert y), y o u s h o ul d 

c arr y t h e m o ut u si n g r e a s o n a bl e c ar e a n d s kill, a n d i n a ti m el y  m a n n er.  

•   If y o u ar e a n a g e nt  pr o vi di n g s u c h s er vi c e s o n t h e l a n dl or d’ s b e h alf, y o u 

s h o ul d e q u all y c arr y t h e m   o ut  u si n g r e a s o n a bl e c ar e a n d s kill,  a n d i n a ti m el y  

w a y.  

•   Y o u  s h o ul d  b e  f air  i n  y o ur  d e ali n g s  wit h  t e n a nt s,    n ot   e nf or c e  u nf air  t er m s  a n d  

gi v e  t e n a nt s  cl e ar   i nf or m ati o n  c o n c er ni n g   w h o  i s  r e s p o n si bl e  f or  d oi n g  w h at  

d uri n g t h e lif e of t h e   t e n a n c y.  

•   If y o u ar e a n a g e nt, y o u s h o ul d d o w h at i s e x p e ct e d of y o u u n d er y o ur  

c o ntr a ct wit h t h e l a n dl or d, t a k e pr o p er c ar e of  t h e l a n dl or d’ s i nt er e st s, a n d 

k e e p t h e m i nf or m e d.  

A g e nt s’ a n d l a n dl or d s’ d uti e s t o t e n a nt s  

8. 2  I n c arr yi n g o ut s er vi c e s i n or d er  t o f ulfil t h eir   d uti e s  t o t e n a nt s  u n d er a t e n a n c y  

a gr e e m e nt, l a n dl or d s a n d t h eir a g e nt s n e e d t o h a v e r e g ar d t o t h e S G S A a n d 

i n S c otl a n d, t o t h e c o m m o n l a w. T h e s e r e q uir e s er vi c e s t o b e c arri e d o ut wit h 

r e a s o n a bl e c ar e a n d s kill a n d wit hi n a r e a s o n a bl e ti m e ( a n d w h er e r el e v a nt,  

f or r e a s o n a bl e  r e m u n er ati o n).  

8. 3  I n a d diti o n, l a n dl or d s  a n d t h eir a g e nt s n e e d t o t a k e c ar e t h at  t h e y d o  n ot  s e e k 

t o e nf or c e t er m s of  t h e t e n a n c y a gr e e m e nt  t h at ar e u nf air, t h at t h e y d o n ot  

mi sl e a d t e n a nt s a b o ut t h eir ri g ht s or o bli g ati o n s a n d t h at t h e y e n s ur e t h e 

t e n a nt i s gi v e n all t h e  m at e ri al i nf or m ati o n t h e y n e e d t o m a k e i nf or m e d  

tr a n s a cti o n al   d e ci si o n s.  

8. 4  M at e ri al i nf or m ati o n  t h at t h e t e n a nt n e e d s t hr o u g h o ut  t h e t e n a n c y i s li k el y  t o  

i n cl u d e t h at s et o ut i n p ar a gr a p h   7. 1 1.  
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8.5  Tenants should not be  required to accept additional services from landlords  or 
their agents,  for which they must pay, unless this is provided for  in  the  
tenancy agreement and is  fair.  The full extent of the tenant’s  obligations  
should be set  out in the tenancy agreement. It could be an  aggressive 
practice  or an unfair term to require the tenant to accept services in addition 
to what is agreed  in the tenancy agreement and to make the tenant  pay for  
them (for example, introducing a requirement  for the tenant to pay a rent  
collection fee after the tenancy has already commenced, or requiring a tenant  
to agree to pay a rent  collection fee, if the tenant is willing and able to pay  
their rent by standing order bank transfer and the agent / landlord could 
receive the rent in this  way).  

Accessing the property  

8.6  There will be instances when, as  a landlord or their agent, you will need to be 
able to access  a property that is being let,  for  example to undertake an 
inspection/check, carry out  maintenance or repairs, or to show prospective 
tenants  or purchasers  around the property. In these types of circumstances  
you should provide tenants with the notice specified in the agreement, which 
must  be reasonable, unless there are exceptional circumstances which justify  
not giving that amount  of notice. More information on this is set  out in  the  
OFT’s  Guidance on unfair terms in tenancy agreements  (OFT 356). You 
should not use aggressive or deceptive means to gain access  to the property,  
since doing so is likely to impact  on the consumer’s contractual right to enjoy  
quiet possession of the property.  

Repairs  

8.7  See also paragraphs 8.19 –  8.22 which set out the duties  of  an agent  when 
undertaking repairs on behalf of a  landlord.  

8.8  If you are a landlord undertaking repairs on the property, these should be  
undertaken within a reasonable period of  time and with reasonable  care and 
skill. Requests and notifications  for repairs should be prioritised according to 
urgency, risk, seriousness, and completed to a satisfactory standard and  
within a reasonable time.  What is reasonable will depend on the 
circumstances including the urgency of the problem and the complexity of the 
work, and if in doubt you should seek legal advice.  We consider, however,  
that it will be difficult to show the timescale of  repair is reasonable if there is  
undue delay in carrying out repairs. This  may mean,  for example, you have to 
choose different (but still satisfactory) tradespeople to repair the property, if  
the person you would usually use is too busy or unavailable to do it  within  this  
timescale.  
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8.9  Disputes sometimes arise about repair or replacement of  furniture that has  
been supplied with the property. You should not assume that where a piece of  
furniture is  damaged or ceases to be usable,  that  this is always the tenant’s  
fault  or is due to excessive wear by the tenant. You should be prepared to 
replace items where they have failed as a result of reasonable wear and tear.  
Where this is the case, replacements should  be of satisfactory quality.  We 
consider that in practice, this  means you should expect  to replace the item  
with something of comparable (or even better)  quality.  

8.10  In some situations the tenant will be responsible under the tenancy agreement  
to carry out repairs. You should inform them  what these circumstances are as  
it will be  material information that they need to  know.  

8.11  If you become aware of  damage to the property that needs to be repaired and 
the tenant will be liable for the work or cost, you should point this  out to the 
tenant  as soon as possible, highlighting the relevant terms of the agreement,  
so that they can take  the necessary remedial action. Failing to notify the 
tenant  could be a misleading omission if it  might leave them in a  position  
where they do not  undertake the repair,  or the damage worsens  because the  
repair is not done quickly or straight  away.  

8.12  Where the landlord or  his agent carries out repair work during the life of  the  
tenancy that is  the tenant’s responsibility, and for which the tenant  will  be  
asked to pay, this should be done only with the tenant’s agreement and after  
agreeing the price with him.  Terms  that require a tenant  to pay any price you 
choose to charge for a repair are liable to be considered to be unfair.  When  
assessing what it is  fair to require the tenant to pay  for a repair, regard should 
be had to appropriate guidance such as  that produced by the authorised 
tenancy deposit schemes. Landlords should not charge tenants  more than is  
reasonable in the light  of such guidance.  

Tenant’s breach of tenancy agreement  

8.13  You should deal  professionally with tenants  who are in arrears  or otherwise in  
breach of the terms  of  their tenancy agreement,  to avoid any risk of  behaviour  
that  may constitute a breach of the  CPRs.  

8.14  It could be a misleading action if you tell a tenant, who is in arrears (or give 
them the impression), they may face immediate eviction if they do not pay at  
once, without also making clear that a court order would be required to evict  
them.  
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Further examples of potential breaches of  consumer law  when dealing with 
tenants  

•  It may be a misleading action  to give a tenant inaccurate information about  
what work needs to be carried out in the property, for  example by informing  
them that  building work is needed to rectify damage for which they are 
responsible, when only minor redecoration is  required.  

•  It may be a misleading action  and an unfair term to try to make the tenant  
responsible for repairs  that it is the landlord’s  duty to carry out. For example,  
informing the tenant they are responsible for keeping  the exterior  or certain 
installations in good repair or checking and testing gas and electrical  
appliances when it is  not the tenant’s legal responsibility to do  so.69  

•  It may be an aggressive practice to let yourself into the rental property 
without the tenant’s  permission to discuss certain matters (for example the 
late payment of rent), if the tenant is willing to discuss these matters  with  you 
through other  methods such as in writing or by  telephone.  

•  It may be an aggressive practice to lock a tenant out  of the property until  
arrears are paid.  An example of this  might be a landlord who limits  a tenant’s  
electronic key card access to the property, to make them pay rent  arrears.  

•  It may be a banned practice  under  paragraph 25 of Schedule  1 to the 
CPRs to make an unreasonable number  of visits to a tenant in their  home or  
to ignore their request  to leave,  for example when collecting rent, inspecting  
the property or showing prospective tenants  around.  

•  Terms in tenancy agreements  may be  unfair if they purport to permit  
landlords  or their agent to access the property at unreasonable times, or  
without giving reasonable notice.  It is likely to be an unfair practice to rely on 
a term that is  unfair and unenforceable.  This  will apply to agents,  even where 
they are not responsible for including the term in the tenancy  agreement.  

•  It may demonstrate a lack of reasonable care and skill  under  the SGSA or  
common law to delay carrying out repairs, or to carry out substandard repairs  
to the property (including failing to take reasonable care not  to  damage  
tenants’ property). An example might be failing to undertake work to repair a  

69 See Annex A for further information on legislation which imposes obligations on landlords.  

76 



  

 
 
 
 

 

faulty extractor  fan which as  a consequence causes  a ventilation problem,  
resulting in the tenant’s property being damaged by mould.  

Agents’ duties to the landlord  

  General contractual duties 
 

 

 

 

 
 

 
 
 
 
 
 

8.15  In general  the management contract will set out the agent’s duties to the 
landlord. However agents will also be well-advised to remember their duties  
under the law of agency, and be aware that terms may be implied into their  
contracts. If  an agent  engages in a practice of breaching the terms of his  
contracts with adverse consequences  for the interests  of consumers  he may  
face enforcement action under  Part  8 of  the Enterprise  Act.70  

8.16  If you are an agent  acting for a landlord, terms are implied into your  contract  
with the landlord by statute71 (except in Scotland, where common law applies)  
that you will carry out your services with reasonable care and skill, and in a 
timely manner where no timescale is  agreed.  

8.17  You should consider carefully before seeking (via terms in your management  
contract) to contract  out of (or qualify) these implied duties. Doing this is  
subject  to legal constraints under UCTA and where a landlord client could be 
considered a consumer is liable to be unfair and unenforceable under the 
UTCCRs.  

8.18  You should bear these implied terms in mind  when considering how you 
provide your service to the landlord including, for example, carrying out  
repairs, collecting rent, registering a tenant’s  deposit, and visiting the  property.  

 Repairs 

8.19  Where as an  agent  you have agreed to carry out repairs on the  landlord’s  
behalf, your contractual relationship with him  means that these should be 
done within a reasonable time.  What is reasonable will depend on  the  

70 See chapter 10 for more information.  
71 This is under the SGSA. In addition,  agents  have a more general duty of care to clients under the law of  
agency.  
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cir c u m st a n c e s i n cl u di n g t h e ur g e n c y of t h e pr o bl e m a n d t h e c o m pl e xit y of t h e 

w or k, a n d if i n d o u bt y o u s h o ul d s e e k l e g al a d vi c e.  

8. 2 0  W h er e t h e l a n dl or d h a s a d ut y t o t h e t e n a nt t o c arr y o ut r e p air s, a n d y o u ar e 

c o ntr a ct e d t o c arr y o ut  t hi s d ut y a s hi s a g e nt,  y o u s h o ul d c arr y o ut t h e 

l a n dl or d’ s  d uti e s wit h r e a s o n a bl e c ar e a n d s kill a s w ell ( s e e p ar a gr a p h 9. 2 

a b o v e, w hi c h s et s   o ut  w h at r e a s o n a bl e c ar e a n d s kill i s li k el y t o i n v ol v e i n 

t h e s e  cir c u m st a n c e s).  

8. 2 1  I n cir c u m st a n c e s w h er e l etti n g a g e nt s u s e t hir d p arti e s ( s u c h a s a b uil d er  

c o ntr a ct e d t o u n d ert a k e r e p air s) t o c arr y o ut   d uti e s  t h at ar e t h e a g e nt’ s  

r e s p o n si bilit y u n d er hi s c o ntr a ct wit h t h e l a n dl or d, t h e a g e nt s h o ul d a ct i n  t h e  

l a n dl or d’ s  b e st i nt er e st s a n d i nf or m t h e l a n dl or d of a n y c o m mi s si o n s   t h e y  

r e c ei v e.  W e c o n si d er  t h at:  

   t h e a m o u nt of w or k t h at n e e d s t o b e  d o n e  

   t h e a m o u nt of w or k a ct u all y c o m pl et e d, a n d t h er ef or e s u bj e ct t o a  c h ar g e  

i s li k el y t o b e  m at e ri al i nf or m ati o n . A n y  f ail ur e t o s h ar e t hi s i nf or m ati o n wit h 

t h e l a n dl or d m a y b e a mi sl e a di n g o mi s si o n .  

8. 2 2  A g e nt s   m u st  n ot c h ar g e l a n dl or d s f or w or k t h at i s n’t  a ct u all y c arri e d o ut,  o r  

cl ai m t h at w or k i s n e c e s s ar y  w h e n it i s n ot.  D oi n g s o i s li k el y t o b e a  

mi sl e a di n g a cti o n u n d er t h e C P R s or  B P R s a s w ell a s p o s si bl y c o n stit uti n g a  

cri mi n al off e n c e u n d er  t h e l a w g e n er all y. A g e nt s s h o ul d cl e arl y di sti n g ui s h i n 

a n y i n v oi c e b et w e e n t h e a m o u nt  of t h e a ct u al  di s b ur s e m e nt a n d a n y  

a d diti o n al f e e or c o m mi s si o n c h ar g e d b y t h e a g e nt.  L e a vi n g o ut t h e s e d et ail s  

i s li k el y t o b e a mi sl e a di n g o mi s si o n,  a n d i m p air t h e l a n dl or d’ s  a bilit y t o 

a s s e s s w h et h er t h e a g e nt’ s i n v oi c e i s pr o p erl y p a y a bl e u n d er t h eir  c o ntr a ct.  

 R e nt c oll e cti o n & h a n dli n g m o n e y 

8. 2 3  If y o u ar e a l etti n g a g e nt, y o u s h o ul d t a k e pr o p er c ar e of  a n y r e nt y o u c oll e ct  

f or t h e l a n dl or d,  or a n y m o n e y y o u r et ai n t o c o v er i n ci d e nt al   e x p e n s e s.  W e 

c o n si d er t h at pr o p er c ar e m e a n s, i n pr a cti c e,   n ot   mi xi n g it  wit h y o ur o w n 

m o n e y or u si n g it t o c o v er y o ur r u n ni n g e x p e n s e s, u nl e s s y o u h a v e t h e 

l a n dl or d’ s cl e ar a gr e e m e nt t o d o t hi s.  W e c o n si d er it s h o ul d b e k e pt i n a ri n g  

f e n c e d cli e nt a c c o u nt. I n o ur vi e w f aili n g t o k e e p t h e l a n dl or d’ s   m o n e y  

s e p ar at e fr o m y o ur o w n i s li k el y t o f all b el o w t h e st a n d ar d of s p e ci al  c ar e a n d 

s kill of  a n a g e nt, a n d w o ul d n ot  b e c o m m e n s ur at e wit h h o n e st  m ar k et  p r a cti c e  

or g o o d f ait h. I t e x p o s e s t h e l a n dl or d t o t h e ri s k of l o si n g t h eir m o n e y i n t h e 

e v e nt of y o ur i n s ol v e n c y a n d it i s h ar d f or t h e l a n dl or d t o pr e di ct w h at  t h e  
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s c al e of t hi s ri s k  mi g ht b e. O ur vi e w i s t h at it i s u nli k el y t h at   a l a n dl or d,  

pr o p erl y i nf or m e d of t h e f a ct s, w o ul d a gr e e t o all o w t h eir a g e nt t o u s e t h e r e nt  

t h at a n a g e nt h a s  c oll e ct e d, t o p a y   t h e a g e nt’ s   st aff   w a g e s   or  ot h er b u si n e s s  

r u n ni n g e x p e n s e s.  

8. 2 4  Y o u s h o ul d p a y t h e r e nt y o u h a v e c oll e ct e d t o t h e l a n dl or d pr o m ptl y a n d a s  

a gr e e d i n t h e c o ntr a ct,  s o y o u c a n d e m o n str at e t h at y o u ar e p a s si n g t hi s o n i n 

r e a s o n a bl e ti m e. A  t er m t h at  p er mit s y o u t o r et ai n t h e m o n e y  f or a n e x c e s si v e 

p eri o d of ti m e m a y b e  u nf air. M a n y l a n dl or d s  n e e d m o n e y t o b e p ai d pr o m ptl y  

t o c o v er bill s a n d ot h er o ut g oi n g s. I n o ur vi e w, l a n dl or d s s h o ul d g e n er all y b e 

a bl e t o e x p e ct p a y m e nt wit hi n fi v e w or ki n g d a y s of r e c ei pt of cl e ar e d f u n d s.  

W h er e a l o n g er p eri o d f  or p a y m e nt i s u n a v oi d a bl e f or pr a cti c al r e a s o n s, f  o r  

i n st a n c e b e c a u s e of a fir m’ s  b a n ki n g arr a n g e m e nt s or t h e c o nfi g ur ati o n of it s  

c o m p ut er s oft w ar e, t hi s s h o ul d b e  f l a g g e d t o l  a n dl or d s  b ef or e t h e y si g n u p  t o  

t h e c o ntr a ct.  W e w o ul d e x p e ct all a g e nt s’ s y st e m s t o p er mit r e nt s  t o b e p ai d 

wit hi n o n e c al e n d ar m o nt h of r e c ei pt  of cl e ar e d f u n d s at t h e o ut si d e.  

8. 2 5  I n cir c u m st a n c e s w h er e t h e t e n a nt  f all s i nt o arr e ar s y o u s h o ul d k e e p t h e 

l a n dl or d i nf or m e d a b o ut t h e arr e ar s,  a n d t a k e a p pr o pri at e st e p s  t o s e c ur e r e nt  

f or l a n dl or d s, t o s h o w y o u ar e c arr yi n g o ut y o ur s er vi c e s wit h r e a s o n a bl e c ar e 

a n d s kill.  W e c o n si d er  t h at it m a y b e a mi sl e a di n g o mi s si o n n ot t o i nf or m  t h e 

l a n dl or d t h at t h e t e n a nt i s i n arr e ar s, si n c e i nf or m ati o n a b o ut t h e arr e ar s i s  

li k el y t o b e m at e ri al i nf or m ati o n t h e l a n dl or d w o ul d n e e d t o k n o w i n or d er t o 

d e ci d e w h et h er t o t a k e st e p s, s u c h a s c o urt pr o c e e di n g s, t o r e c o v er t  h e r e nt  

or r e p o s s e s s t h e   pr o p ert y.  

8. 2 6  I n s o me sit u ati o n s, f  or  e x a m pl e w h er e t h e t e n a nt   h a s t o a s k f or p er mi s si o n t o 

d o s o m et hi n g u n d er t h e t e n a n c y a gr e e m e nt ( s u c h a s k e e p a p et i n t h e 

pr o p ert y), it m a y b e a p pr o pri at e f or a g e nt s t o d e al wit h a t e n a nt’ s a p pli c ati o n 

f or p er mi s si o n a n d c oll e ct a c h ar g e f or  d oi n g t hi s if it i s pr o vi d e d f or i n t h e 

t e n a n c y a gr e e m e nt,  a n d if t h e a m o u nt c h ar g e d i s r e a s o n a bl e.   T h e a g e nt  

s h o ul d i nf or m t h e l a n dl or d a n d p a s s o n pr o m ptl y t o t h e l a n dl or d,   a n y m o n e y  

p ai d w h er e t hi s i s o w e d t o t h e   l a n dl or d.  

 Ot h e r s e r vi c e s 

8. 2 7  T h e S G S A r e q uir e s t h at all ot h er s er vi c e s a n a g e nt  pr o vi d e s t o a l a n dl or d 

s h o ul d b e c arri e d o ut  wit h r e a s o n a bl e c ar e a n d s kill a n d i n a ti m el y w a y.  F or 

e x a m pl e a g e nt s   s h o ul d:  

   c arr y o ut a c c o m p a ni e d vi e wi n g s or i n s p e ct t h e pr o p ert y i n s u c h a w a y t h at  

it a v oi d s p utti n g t h e l a n dl or d i n br e a c h of   t h eir  o bli g ati o n t o all o w t h e 

t e n a nt q ui et e nj o y m e nt of t h e  pr o p ert y  
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   c arr y o ut r o uti n e pr o p ert y i n s p e cti o n s i n a r e a s o n a bl e w a y, i n  p arti c ul ar  

e n s uri n g t h at t h e y ar e t h or o u g h a n d r e g ul ar, a n d s e e k t o r e s ol v e 

s ati sf a ct oril y a n y i s s u e s  i d e ntifi e d  

•   u n d ert a k e all r e p air w or k o n t h e l a n dl or d’ s   b e h alf f or w hi c h t h e a g e nt i s  

r e s p o n si bl e u n d er t h e c o ntr a ct. F or e x a m pl e,  arr a n gi n g f or  a n el e ctri c al 

a p pli a n c e t o b e fi x e d w h e n t h e c o ntr a ct s a y s t h e a g e nt i s r e s p o n si bl e f or  

a n y el e ctri c al  r e p air s  

   k e e p t h e l a n dl or d pr o p erl y i nf or m e d a b o ut t e n a nt s  b ei n g i n br e a c h of  t h eir  

t e n a n c y a gr e e m e nt, if  t h e a g e nt i s a w ar e of  t hi s.  
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9.  R E N E W A L/ T E R MI N A TI O N O F T H E  T E N A N C Y  

9. 1  T hi s c h a pt er ai m s t o h el p y o u t o c o m pl y wit h c o n s u m er l a w w h e n y o u  a r e:  

   gi vi n g a n d a c c e pti n g n oti c e t o e n d t h e  t e n a n c y  

   c h ar gi n g t e n a nt s  f e e s  f or r e n e wi n g or e xiti n g  a t e n a n c y  a gr e e m e nt  

   r ef u n di n g t h e s e c urit y d e p o sit, or  m a ki n g d e d u cti o n s  fr o m  it.  

9. 2  I s s u e s t h at ari s e w h e n a l a n dl or d wi s h e s t o t er mi n at e t h eir a gr e e m e nt wit h  a 

l etti n g s a g e nt  ar e c o v er e d i n c h a pt er   4.  

O v e r vi e w  

Y o u s h o ul d:  

•   A ct  c o n si st e ntl y wit h i nf or m ati o n alr e a d y gi v e n t o t h e t e n a nt o n f e e s  f or  

r e n e wi n g or e xiti n g a t e n a n c y a gr e e m e nt at t h e pr e-c o ntr a ct u al  s t a g e.  

•   E n s ur e t h at t h e t e n a nt  h a s cl e ar, a c c ur at e i nf or m ati o n a b o ut w h at t h e y n e e d t o 

d o t o gi v e n oti c e, a n d al ert t h e m if t h e y g et t hi s   wr o n g.  

•   A v oi d mi sl e a di n g t h e t e n a nt a b o ut w h et h er y o u pr o p o s e t o r et ai n a n y m o n e y  

fr o m t h e s e c urit y d e p o sit, a n d if s o, h o w   m u c h.  

Gi vi n g a n d a c c e pti n g n oti c e  

9. 3  All i nf or m ati o n y o u gi v e t o t e n a nt s a b o ut n oti c e p eri o d s a n d t h e f or m of t h e 

n oti c e s h o ul d b e cl e ar, a c c ur at e, a n d n ot mi sl e a di n g, a n d y o u m u st  n ot  o mit  

m at e ri al  i nf or m ati o n.  

9. 4  W h e n y o u gi v e n oti c e t o a t e n a nt, y o u m u st n ot mi sl e a d t h e m a b o ut t h eir  

ri g ht s i n l a w, or a s pr o vi d e d f or i n t h e t e n a n c y a gr e e m e nt. F or  e x a m pl e:  

   Y o u s h o ul d n ot att e m pt t o gi v e t h e t e n a nt N oti c e R e q uiri n g P o s s e s si o n if  

y o u ar e n ot l a wf ull y all o w e d t o (f or  e x a m pl e i n cir c u m st a n c e s w h er e a 

s e c urit y d e p o sit h a s n ot  b e e n pr o p erl y  pr ot e ct e d). 7 2  

7 2 U n d er S e cti o n 2 1 5 of t h e H o u si n g A ct 2 0 0 4, y o u c a n n ot  gi v e t h e t e n a nt n oti c e u n d er S e cti o n 2 1 of t h e H o u si n g 

A ct 1 9 8 8 t h at y o u r e q uir e p o s s e s si o n of t h e pr o p ert y, if y o u ar e n ot  h ol di n g t h eir d e p o sit  c orr e ctl y i n o n e of t h e  
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   Y o u s h o ul d n ot  p ur p ort t o gi v e a s h ort er  p eri o d of  n oti c e t h a n i s  pr o vi d e d 

f or i n t h e t e n a n c y  a gr e e m e nt.  

   Y o u s h o ul d t a k e c ar e t o r el y o nl y o n n oti c e t er m s i n t h e t e n a n c y  

a gr e e m e nt t h at c a n s af el y b e c o n si d er e d f air  a n d e nf or c e a bl e. A t er m  

w hi c h all o w s t h e l a n dl or d t o e n d t h e t e n a n c y at s h ort er  n oti c e t h a n  t h e  

t e n a nt,  or r e q uir e s t h e t e n a nt t o gi v e m or e n oti c e t h a n i s s et o ut i n l a w  

( e v e n if  o nl y a s a d ef a ult i n t h e a b s e n c e of a gr e e m e nt) m a y b e  u nf air.  

9. 5  L a n dl or d s s h o ul d cl e arl y s et o ut t h e f or m   of  n oti c e t h e y ar e willi n g t o a c c e pt  

a s t hi s i s m at e ri al i nf or m ati o n  t h e t e n a nt n e e d s. If,  f or e x a m pl e, y o u  r e q uir e 

t h e n oti c e t o b e gi v e n i n writi n g  y o u s h o ul d cl e arl y e x pl ai n w hi c h f or m s of  

writi n g  y o u ar e willi n g t o  a c c e pt. 7 3  

9. 6  If a t e n a nt gi v e s y o u n oti c e i n a w a y t h at y o u k n o w m e a n s it i s i n c orr e ct (f or  

e x a m pl e,  b e c a u s e it i s  n ot i n writi n g, or it e x pir e s o n t h e wr o n g d a y), a n d it i s  

c a p a bl e of b ei n g c orr e ct e d, y o u m a y b e u n d er a d ut y, b ef or e att e m pti n g t o 

r el y o n t h e err or a s i n v ali d ati n g t h e n oti c e,  t o t a k e st e p s  t o e n a bl e t h e t e n a nt  

t o c orr e ct it.  

9. 7  I n o ur vi e w, a c o urt  mi g ht fi n d t h at t h e pr of e s si o n al dili g e n c e 7 4 r e q uir e m e nt s  

of t h e C P R s  m e a n y o u s h o ul d p oi nt o ut t o t h e t e n a nt t h at t h e y h a v e gi v e n 

n oti c e i n c orr e ctl y a n d r e mi n d t h e m w h er e t o l o o k (f or  e x a m pl e t h e t e n a n c y  

a gr e e m e nt) t o i d e ntif y h o w t o gi v e n oti c e   c orr e ctl y.  

9. 8  Alt er n ati v el y, t h e c o urt   mi g ht f i n d t h at w h er e y o u k n o w t h e t e n a nt h a s gi v e n 

n oti c e i n c orr e ctl y, y o ur k n o wl e d g e of t h eir err or a n d t h e f a ct t h e n oti c e t h e y  

h a v e gi v e n i s i n eff e cti v e, c o n stit ut e m at eri al i nf or m ati o n . F ail ur e t o  pr o vi d e 

t h at i nf or m ati o n t o t h e t e n a nt at t h e a p pr o pri at e ti m e c o ul d t h er ef or e b e a  

mi sl e a di n g  o mi s si o n .  

C h a r gi n g t e n a nt s f e e s f or r e n e wi n g or e xiti n g a t e n a n c y a gr e e m e nt  

9. 9  A s hi g hli g ht e d e arli er a n y f e e s f or r e n e wi n g or e xiti n g a t e n a n c y  a gr e e m e nt  

s h o ul d h a v e a cl e ar c o ntr a ct u al b a si s  a n d s h o ul d h a v e b e e n dr a w n t o  t h e  

t e n a nt’ s att e nti o n b ef or e h e c o m mitt e d t o t h e t e n a n c y. F or e x a m pl e,  c h ar g e s  

T e n a n c y D e p o sit S c h e m e s or, w h er e y o u h a v e f ail e d t o gi v e t h e t e n a nt pr e s cri b e d i nf or m ati o n r e q uir e d a b o ut  

t h eir  d e p o sit, u ntil y o u h a v e gi v e n t h e t e n a nt t h at i nf or m ati o n (i n t h e pr e s cri b e d f or m).  
7 3 W h at ‘i n  writi n g’ m e a n s i s a n a r e a w h er e c a s e l a w i  s li k e l y t o d e v el o p gi v e n t e c h n ol o gi c al   a d v a n c e s  s u c h a s  

S M S m e s s a gi n g a n d s o ci al  m e di a. C o urt s m a y h ol d a diff er e nt vi e w t o y o ur i nt er pr et ati o n,  a n d s o k e e pi n g u p t o 

d at e wit h c a s e d e ci si o n s will h el p e n s ur e y o u c o m pl y wit h t h e l a w.  
7 4 S e e p ar a gr a p h s 3. 2 7 –  3. 2 9 a n d i n p arti c ul ar t h e r e q uir e m e nt t o a ct i n g o o d f ait h a n d wit h h o n e st m ar k et  

pr a cti c e.  
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for checking the inventory or for cleaning should have been brought  to the 
tenant’s  attention at the pre-contractual stage.  

9.10  Introducing a new charge at this stage may be both a misleading action and  
an aggressive practice under the CPRs if it  gives the tenant the impression 
that  he cannot leave the property, or receive his security deposit back, unless  
he contracts to pay  a further  sum.  

9.11  Where a tenant wishes to remain in the property, he should not be charged 
any additional  fee for holding over under  a statutory periodic tenancy, or given 
the impression that  he is obliged to agree to a new fixed term  agreement.  

 
9.12  It may be a misleading action and an unfair term to seek to charge a tenant  

to renew a tenancy where this  fee was not set out in the original tenancy  
agreement and brought to potential  tenants’  attention in the pre-tenancy  
advertising and other  materials.  

 

 

 

 

 

9.13  It may also be  an aggressive practice to seek to introduce a charge to renew  
a tenancy agreement at this stage, as  doing so may take advantage of  the  
tenant’s limited security of tenure  –  they effectively have no choice about  
whether to pay the renewal fee if the alternative is to be given a Notice 
Requiring Possession.  

Exiting the property and dealing with the  security deposit  

9.14  If the tenancy agreement is not renewed, and the tenant  moves out,  the 
‘check out’ process, including dealing with the security deposit, should be 
transparent  and  fair. You should not attempt  to rely on terms that  are  unfair.  

9.15  Information given to tenants,  and to the tenancy deposit schemes,  about  
proposed deductions from the tenant’s deposit,  should be accurate, clear and 
not  misleading.  

9.16  If you are a landlord or agent,  and consider that some of the security deposit  
should be withheld, exaggerating the sums necessary, or the scale of work  
required, to deal with damage caused or cleaning required could be  a 
misleading action.  The terms of tenancy agreements requiring payment  for  
damage caused by the tenant should be fair.  You should not try to charge for  
damage that is  not recoverable, or which would not be allowed by the courts  
or tenancy deposit protection schemes. You should have regard to  
appropriate guidance (see paragraph 8.12) in particular the importance of  
accounting  for  fair wear and tear,  avoiding betterment  and you should also  be  
sure that you are able to prove any damage you  allege.  
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9.17  Where the security deposit has  not  been properly protected you should not  
seek to make any deductions  at  all, but should return it immediately to the 
tenant.  It is likely to be a misleading action if you attempt to deduct  any  
sums without also having informed the tenant, at the outset  of the tenancy  
agreement,  that the deposit is not  protected, that  he has legal rights  to secure 
a court  order to recover the deposit and also,  potentially, to be awarded 
compensation.75  

Further examples of potential breaches of consumer  law on  
renewal/termination of the tenancy  

•  At the end of the tenancy, the tenant cleans the property before handing it  
back. Even though the tenant  has cleaned the property appropriately, the  
landlord or agent has the property cleaned professionally and deducts this from  
the tenant’s  deposit or  charges the cost  to the tenant.  The fact the property will  
be cleaned professionally is likely to be material information the tenant  needs  
to know and it  may be a misleading omission if the  landlord or agent  does not  
inform  the tenant of this before the tenant takes steps to clean the property  
himself.  Where you do not  have agreed evidence about how clean the property  
is at the start of the letting, or the landlord needs to carry out other decorating  
due to fair wear and tear, which means the property would need to be cleaned 
afterwards in any event, it  may be a  misleading action to  claim that  the tenant  
has to pay the additional cost  of cleaning at  all.  

•  A landlord who seeks to retain sums  from  a deposit where the deposit is not  
protected in a Tenancy Deposit  Scheme,  may be committing an aggressive 
practice, because the landlord might exploit the position they have by  
possessing the tenant’s money and the tenant’s likely need to get back that  
deposit  swiftly.  

•  A landlord may commit an aggressive practice if,  having failed to protect the 
tenant’s deposit correctly, they persuade the tenant to leave by threatening to  
serve a Notice Requiring Possession under  Section 21 of  the Housing Act  
198876 (a ‘no-fault eviction notice’) and make the tenant think they are legally  
required to  leave77.  

75 See information provided in footnote 72.  
76 Applies only in England and Wales.  
77 Section 213 of the Housing Act 2004 requires  landlords to  protect tenants’  deposits and provide them with 
prescribed information. Section 215 of the 2004 Act prevents a landlord from being able to rely on a Notice 
Requiring Possession under  section 21 of  the Housing Act 1988 to terminate a tenancy,  if the landlord has failed 
to meet the requirements  imposed by Section 213.  
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•  A landlord may commit an aggressive practice if they serve a no-fault eviction 
notice in response to a tenant  or tenants raising legitimate complaints about the  
state of the property, including where a tenant asks the landlord to repair it so 
that it complies with housing-specific law requirements. Alternatively, this may  
breach the requirements of  professional diligence.  

•  Examples of terms that may be unfair, and which we consider should not  be  
relied on at  the renewal stage, include those  which:  

- give the landlord or  his  agent discretion to determine whether the tenant  
is in breach of contract in relation to the state of repair of the  property  

- require the tenant to pay fixed fees  for cleaning or repairing the  
property, without reference to the actual work carried  out.  
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1 0.  W H A T H A P P E N S I F I D O N’ T C O M P L Y WI T H T H E  

L E GI S L A TI O N ?  

1 0. 1  If y o u d o n ot c o m pl y wit h t h e l e gi sl ati o n y o u m a y f a c e e nf or c e m e nt  a cti o n.  

1 0. 2  L o c al  a ut h orit y tr a di n g st a n d ar d s s er vi c e s, t h e D e p art m e nt  of E nt er pri s e,  

Tr a d e a n d I n v e st m e nt i n N ort h er n Ir el a n d ( D E TI) a n d t h e C M A all h a v e 

p o w er s t o e nf or c e t h e c o n s u m er pr ot e cti o n l e gi sl ati o n r ef err e d t o i n t hi s  

g ui d a n c e.  

1 0. 3  T hi s  d o e s n ot  m e a n t h at e nf or c e m e nt  a cti o n m u st  or will b e t a k e n i n r e s p e ct  

of e a c h a n d e v er y i nfri n g e m e nt. I n st e a d, e nf or c er s will u s u all y pr o m ot e 

c o m pli a n c e b y t h e m o st a p pr o pri at e m e a n s, i n li n e wit h t h eir e nf or c e m e nt  

p oli ci e s,  pri oriti e s a n d a v ail a bl e r e s o ur c e s. E nf or c e m e nt a cti o n i s  o n e  o pti o n 

o p e n t o   t h e m.  

W h at e nf or c e m e nt a cti o n mi g ht a n e nf or c er t a k e ?  

1 0. 4  E nf or c e m e nt a cti o n t a k e n m a y   b e:  

   ci vil e nf or c e m e nt (f or all l e gi sl ati o n s et o ut i n  p ar a gr a p h  1. 8)  

   cri mi n al e nf or c e m e nt u n d er t h e C P R s ( a v ail a bl e, i n p ar all el wit h t h e  

a v ail a bilit y of ci vil e nf or c e m e nt, i n r e s p e ct of t h e m aj orit y of br e a c h e s of t h e 

C P R s), or u n d er t h e  B P R s.  

Ci vil e nf or c e m e nt  

1 0. 5  E nf or c er s  m a y t a k e ci vil e nf or c e m e nt a cti o n i n r e s p e ct of br e a c h e s  of a r a n g e 

of c o n s u m er pr ot e cti o n l e gi sl a ti o n, i n cl u di n g t h e C P R s, t h e U T C C R s a n d t h e 

S G S A, a s C o m m u nit y I nfri n g e m e nt s ( br e a c h e s of  E U -d eri v e d l e gi sl ati o n)  

u n d er P art  8 of t h e E nt er pri s e A ct  2 0 0 2. E nf or c er s m a y al s o s e e k  a n 

i nj u n cti o n (i nt er di ct i n S c otl a n d) t o r e q uir e c o m pli a n c e wit h t h e B P R s, or t o 

st o p t h e u s e of u nf air   t er m s.  

1 0. 6  U n d er t h e P art 8 pr o c e d ur e,  e nf or c er s m a y a p pl y t o a c o urt f  or a n  

e nf or c e m e nt  or d er t o pr e v e nt c o m m u nit y or d o m e sti c i nfri n g e m e nt s  ( br e a c h e s  

of a r a n g e of s p e cifi e d d o m e sti c l a w) w h er e t h e r e q uir e m e nt s  of t h e 

E nt er pri s e A ct  2 0 0 2 ar e m et, w hi c h i n cl u d e d e m o n str ati n g t  h at t h e i  nt er e st s of  

c o n s u m er s c oll e cti v el y ar e a d v er s el y aff e ct e d. Br e a c h of a n e nf or c e m e nt  

or d er c o ul d b e c o nt e m pt of c o urt w hi c h c o ul d l e a d t o u p t o t w o y e ar s  

i m pri s o n m e nt a n d/ or a n u nli mit e d   fi n e.  T h e pr o c e s s  f or s e e ki n g a n i nj u n cti o n  

(i nt erdi ct i n S c otl a n d) i s   si mil ar.  
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1 0. 7  W h er e t h e i nfri n g er i s a  c o m p a n y, ci vil pr o c e e di n g s m a y b e br o u g ht a g ai n st  

a n a c c e s s or y; t hi s  m e a n s a p er s o n w h o h a s  a s p e ci al r el ati o n s hi p wit h t h e 

c o m p a n y b y virt u e of  b ei n g a dir e ct or, m a n a g er, s e cr et ar y or ot h er si mil ar  

offi c er ( or p er s o n p ur p orti n g t o a ct i n s u c h a  c a p a cit y) or a p er s o n w h o i s a 

c o ntr oll er of t h e c o m p a n y  w h o h a s c o n s e nt e d t o or c o n ni v e d i n t h e  

i nfri n g e m e nt.  

1 0. 8  E nf or c er s will n or m all y s e e k t o st o p a n i nfri n g e m e nt t hr o u g h a st at ut or y  

c o n s ult a ti o n pr o c e s s7 8 wit h t h e tr a d er b ef or e a p pl yi n g t o t h e c o urt f or a n 

e nf or c e m e nt  or d er. I n st e a d of s e e ki n g a n or d er, t h e y m a y a c c e pt a n  

u n d ert a ki n g f r o m t h e tr a d er n ot t o e n g a g e i n or r e p e at t h e c o n d u ct  c o n stit uti n g  

a n  i nfri n g e m e nt.  

1 0. 9  F urt h er i nf or m ati o n o n e nf or c e m e nt  u n d er P art 8 of t h e E nt er pri s e A ct 2 0 0 2 i s  

c o nt ai n e d i n t h e O F T' s p u bli s h e d g ui d a n c e o n t hi s s u bj e ct.   F urt h er  

i nf or m ati o n o n e nf or c e m e nt u n d er  t h e B P R s i s c o nt ai n e d i n t h e O F T’ s  

p u bli s h e d g ui d a n c e o n t h e B P R s. 7 9  

C ri mi n al e nf or c e m e nt u n d e r t h e C P R s a n d B P R s 8 0  

1 0. 1 0  T h e C P R s a n d B P R s al s o c o nt ai n cri mi n al off e n c e s. T h e s e c a n b e 

pr o s e c ut e d   b y:  

   t h e C M A  

   T S S  

   i n S c otl a n d, o nl y b y t h e Cr o w n Offi c e a n d Pr o c ur at or Fi s c al  S er vi c e.  

1 0. 1 1  T h e C P R s off e n c e s   ar e:  

•   c o ntr a v e nti o n of r e q uir e m e nt s  of t h e g e n er al  pr o hi biti o n mi sl e a di n g   a cti o n s  

( e x c e pt 5( 3)( b)  –   c o d e  c o m mit m e nt s)  

   mi sl e a di n g o mi s si o n s (i n cl u di n g t h e o mi s si o n of s p e cifi e d i nf or m ati o n i n 

i n vit ati o n s t o p ur c h a s e) a g gr e s si v e  pr a cti c e s  

7 8 A pr o c e s s pr o vi d e d f or i n t h e E nt er pri s e A ct 2 0 0 2 w h er e t h e e nf or c er e n g a g e s wit h t h e tr a d er a b o ut t h e 

c o n d u ct i n q u e sti o n a n d w h y t h e e nf or c er c o n si d er s it c o n stit ut e s   a br e a c h of  c o n s u m er pr ot e cti o n l e gi sl ati o n.  
7 9 B ot h pi e c e s  of g ui d a n c e ar e a v ail a bl e o n t h e C M A  w e b sit e  
8 0 F urt h er i nf or m ati o n i s a v ail a bl e i n T h e C o n s u m er Pr ot e cti o n fr o m U nf air Tr a di n g R e g ul ati o n s  2 0 0 8  ( O F T 1 0 0 8)  

a n d B u si n e s s t o B u si n e s s Pr o m oti o n s a n d C o m p ar ati v e A d v erti s e m e nt s  ( O F T 1 0 5 6)  p u bli s h e d b y t h e O F T.  
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   b a n n e d pr a cti c e s i n ( S c h e d ul e 1) a p art fr o m n u m b er s 1 1 a n d 2 8  ( s e e  

p ar a gr a p h  3. 3 0).  

1 0. 1 2  T h e B P R s  off e n c e i s mi sl e a di n g  a d v erti si n g.  

1 0. 1 3  T h e off e n c e s a b o v e ar e all stri ct li a bilit y off e n c e s, a p art f r o m c o ntr a v e nti o n  of  

t h e g e n er al pr o hi biti o n  c o nt ai n e d i n t h e C P R s, w hi c h r e q uir e s pr o of  o f  

‘i nt e nti o n’ (m e n s r e a). 8 1  

U n d e r w h at  ci r c u m st a n c e s mi g ht e nf or c e r s b e li k el y t o t a k e e nf or c e m e nt  

a cti o n ?  

1 0. 1 4  I n d e ci di n g w h et h er t o a ct, e nf or c er s will g e n er all y c o n si d er ( a m o n g st ot h er  

t hi n g s):  

   t h e r el e v a n c e a n d w ei g ht of e vi d e n c e  

   w h et h er a cti o n i s n e c e s s ar y, pr o p orti o n at e a n d c o n si st e nt ( gi v e n t h e  

n at ur e of t  h e br e a c h, t h e h ar m c a u s e d, y o ur  c o o p er ati o n i n p utti n g   m att er s  

ri g ht,  a n d t h e n e e d t o d et er f ut ur e  n o n -c o m pli a n c e)  

   w h et h er t h e all e g e d mi s c o n d u ct a p p e ar s t o b e a n e ntr e n c h e d  b u si n e s s 

pr a cti c e or  a o n e -off  e v e nt  

   w h er e br e a c h of t h e l e gi sl ati o n mi g ht b e a n off e n c e a n d t h er ef or e 

pr o s e c uti o n i s c o n si d er e d a n d w h et h er y o u h a v e a  d ef e n c e 8 2  

   if t h e y, or a n ot h er e nf or c er, i s b e st  pl a c e d t o t a k e  a cti o n.  

W h at p e n alti e s mi g ht  y o u f a c e ?  

1 0. 1 5  If y o u ar e c o n vi ct e d of  c o m mitti n g a cri mi n al off e n c e u n d er t h e C P R s or B P R s  

t h e p e n alti e s   ar e:  

•   o n s u m m ar y c o n vi cti o n i n t h e M a gi str at e s C o urt ( S h eriff or J u sti c e of t h e 

P e a c e C o urt i n S c otl a n d), a fi n e n ot  e x c e e di n g t h e st at ut or y m a xi m u m  –  

c urr e ntl y  £ 5, 0 0 0  

8 1 T hi s i s a l e g al t er m w hi c h s et s o ut t h e r e q uir e m e nt of a m e nt al  el e m e nt i n t h e off e n c e, f or e x a m pl e k n o wl e d g e 

or r e c kl e s s n e s s.  
8 2 S e e b el o w f or i nf or m ati o n o n d ef e n c e s.  
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   o n c o n vi cti o n o n i n di ct m e nt i n t h e Cr o w n C o urt ( S h eriff C o urt i n S c otl a n d),  

a n u nli mit e d fi n e or i m pri s o n m e nt f or u p t o t w o y e ar s, or  b ot h.  

1 0. 1 6  T h er e i s a d ef e n c e of d u e dili g e n c e t o s o m e cri mi n al off e n c e s u n d er t  h e C P R s  

( mi sl e a di n g a cti o n s,  mi sl e a di n g o mi s si o n s,  a g gr e s si v e pr a cti c e s a n d virt u all y  

all of t h e s p e cifi c b a n n e d pr a cti c e s) a n d B P R s ( mi sl e a di n g a d v erti si n g). I n 

or d er t o pr o v e t h at y o u h a v e b e h a v e d wit h d u e dili g e n c e, y o u n e e d t o s h o w  

b ot h:  

   t h at y o u c o m mitt e d t h e off e n c e b e c a u s e  of:  

- a   mi st a k e  

- r eli a n c e o n i nf or m ati o n s u p pli e d t o y o u b y s o m e o n e  e l s e  

- t h e a ct  or d ef a ult of  s o m e o n e   el s e  

- a n   a c ci d e nt  

- a n ot h er  c a u s e o ut si d e y o ur   c o ntr ol  

   a n d t h at y o u t o o k all r e a s o n a bl e pr e c a uti o n s  a n d e x er ci s e d all d u e 

dili g e n c e t o a v oi d c o m mitti n g t h e  off e n c e.  

1 0. 1 7  If y o u wi s h t o p ut y o ur s elf i n a b ett er p o siti o n t o b e a bl e t o  r el y o n t h e d u e  

dili g e n c e d ef e n c e, t h e k e y t hi n g t o b e ar i n mi n d w h e n r e vi e wi n g  y o ur c o n d u ct,  

pr o c e s s e s  a n d tr ai ni n g, i s t h at y o u n e e d t o b e a bl e t o s h o w t h at y o u a ct e d  

a p pr o pri at el y t o mi ni mi s e t h e ri s k of s o m et hi n g g oi n g  wr o n g ( d u e t o a mi st a k e,  

a n a c ci d e nt et c). F or e x a m pl e, w h er e y o u r el y o n i nf or m ati o n s u p pli e d b y  

s o m e o n e el s e ( s u c h a s a l a n dl or d if y o u ar e a l etti n g a g e nt), y o u s h o ul d still  

e x er ci s e y o ur o w n j u d g e m e nt  b ef or e i n cl u di n g it i n y o ur   m ar k eti n g.  

1 0. 1 8  If y o u ar e pr o s e c ut e d u n d er t h e g e n er al pr o hi biti o n c o nt ai n e d i n t h e C P R s8 3  

( a cti n g i n a m a n n er t h at i s c o ntr ar y t o t h e r e q uir e m e nt s of  pr of e s si o n al  

dili g e n c e ), y o u will n ot h a v e a d u e dili g e n c e d ef e n c e a v ail a bl e t o y o u. If y o u 

k n o wi n gl y or r e c kl e s sl y all o w y o ur c o n d u ct t o f all b el o w t h e st a n d ar d s  of  

pr of e s si o n al dili g e n c e,  a n d y o u d o s o m et hi n g t h at  m at eri all y di st ort s t h e 

e c o n o mi c  b e h a vi o ur of t h e a v er a g e c o n s u m er, y o u will b e c o m mitti n g a 

cri mi n al off e n c e u n d er  t h e   C P R s.  

1 0. 1 9  It i s t h er ef or e i m p ort a nt t h at y o u r e vi e w  y o ur c o n d u ct,  pr o c e s s e s a n d tr ai nin g 

r e g ul arl y  –  a n d m a k e all n e c e s s ar y c h a n g e s t o d e m o n str at e t h at y o u ar e n ot  

b e h a vi n g r e c kl e s sl y a n d ar e n ot k n o wi n gl y e n g a gi n g i n c o n d u ct t h at i  s n ot  

pr of e s si o n all y   dili g e nt.  

8 3 R e g ul ati o n s 3( 1)  a n d 3( 3) of t h e C P R s.  
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10.20  If you are a company officer, you should also note, in relation to any criminal  
prosecution under the CPRs or BPRs, that you need to exercise proper  
control and supervision of your staff. You can be personally liable if an offence 
is committed by your staff,  and it can be shown that this was due to your  
consent or connivance, or to neglect  on your  part.  

10.21  If someone else commits an offence under the CPRs or the BPRs, and they  
can show that the offence was due to your act or default, you will also be  
guilty of the offence. Alternatively, if the other  person is  able to avoid liability  
by relying on due diligence, you may still be guilty of  an offence if it is  shown 
that it was your act or  default that led to the situation.  To avoid liability, you 
would then need to prove your own defence of  due  diligence.  

10.22  The second defence,  which may be relevant  if your business involves  
publishing advertisements put together  by other people, is  the  innocent  
publication defence.  To benefit  from this  defence you must prove that  the 
advert in question was received in the ordinary course of your business and 
you did not know and had no reason to suspect that  publication would amount  
to an offence.  

10.23  The defences  of due diligence and innocent publication are not available to 
you in the context of civil proceedings. However because granting an 
enforcement  order or injunction is a discretionary remedy, requiring 
consideration of whether there is harm to the collective interests  of  
consumers,  the courts  will generally have regard to whether there is  a risk of  
repetition of the infringement.84 Therefore accidents or  mistakes that  are truly  
one offs, or which you could not  have reasonably prevented from  occurring,  
are less likely to be the subject of successful  enforcement  action  –  particularly  
if you can demonstrate that your business processes and staff training  
methods are  robust.  

10.24  Your business itself,  a person in charge, an employee or an associate of  the  
business may be the subject  of the conviction,  fine or civil court  order.  

10.25  There may be additional consequences. If you have breached certain 
legislation (in particular the CPRs  or BPRs) these breaches may be used  in 
assessing whether you are fit  to engage in certain other  activities, some of  
which you may currently also be carrying  out.  

10.26  Under the Estate Agents Act  1979, a designated body (currently Powys  
County Council  Trading Standards Services)  can issue a prohibition  order  

84 See OFT  v Vance Miller  [2009] EWCA Civ 34 para 44.  
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banning you from  undertaking estate agency  work, even if you do not  
presently carry it out.  

10.27  Breaches of legislation (for examples the CPRs or BPRs) can also be taken  
into account by the Financial Conduct Authority (FCA) in terms of suitability to 
be authorised or an appointed representative in respect of regulated  mortgage 
contracts  or consumer  credit agreements, or  other credit-related  activities.  

10.28  It is also important to be aware that any advertisements that are inaccurate  or 
otherwise deceptive or inappropriate could be subject to Advertising  
Standards Authority  adjudications.  

What action might a  consumer take?  

10.29  In addition to the points above,  a consumer  may take their specific  complaint  
against you to a redress scheme if  you are an agent  and you belong to a 
lettings redress  scheme.  

10.30  Consumers  may also have private rights of legal action which they can 
enforce through the civil courts. Any action by a consumer does  not  prevent a 
consumer enforcement body  from taking its own enforcement  action.  

10.31  Negative consumer  feedback can of course  also lead to reputational issues  
and loss of  business.  

10.32  In Scotland consumers may complain to the Private Rented Housing  Panel  
which was introduced in 2007 to deal with complaints in relation to  repairing  
standards.  
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England &  Wales 

 

 

 

 Housing Act  1988 

This Act creates  Assured and Assured Shorthold Tenancies,  and lays down the 
rules for creating and ending such tenancies. The general  right to quiet  
enjoyment is    also reinforced by this Act. 

 www.legislation.gov.uk/ukpga/1988/50/contents 

     Protection from Eviction Act 1977 

  Section 3 of the Act prevents an owner of residential  premises from recovering 
 possession against certain occupiers of    residential premises after the end of the 

tenancy or  licence without first obtaining a court order.  
 www.legislation.gov.uk/ukpga/1977/43 

 Scotland 
 

Housing  (Scotland) Act 1988  

This Act creates assured and short assured tenancies in Scotland, and sets out  
  the requirements for creating and ending such tenancies.  

 www.legislation.gov.uk/ukpga/1988/43/contents 
  The Act (as amended) also introduced a duty from  1 May 2013 on landlords  to 

provide new tenants  with a tenant information pack   by the tenancy start  date. 
Failure to comply with this duty  is a criminal  offence. 
Further information for landlords and letting agents about the tenant information 

  pack can be found  at: 
 www.scotland.gov.uk/Topics/Built-

 Environment/Housing/privaterent/tenants/tip/landlords 
The pack is a standardised document  and is available  on the Scottish 
Government  website at: 

 www.scotland.gov.uk/Publications/2013/02/8719 

ANNEX A  –  SOME RELEVANT HOUSING  LAW  

This  Annex provides some brief information on material that is out of scope of  the  
CMA’s guidance,  but  may be a useful reference for lettings professionals. It should 
be noted that it is  not  a comprehensive list of everything landlords and letting agents  
need to know, and that there will be other obligations and duties  that are not covered  
in this Annex. Information in this Annex does  not include any proposed changes to 
housing law implemented from June 2014 onwards.  

Information is grouped under the headings of:  

•  Creation and ending of tenancy  agreements  
•  Fees and  charges  
•  Security  deposits  
•  Maintenance and  repair  
•  Landlord  registration  

Additionally, Annexe B of ‘The lettings market  –  an OFT report’  (OFT 1479) provides  
useful information on industry bodies, consumer groups  and other  Government  
resources.  

Creation and ending of tenancy agreements  
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Rent  (Scotland) Act  1984 

 Part III of the  Act makes   provision for the protection of 
eviction and  harassment. 

 www.legislation.gov.uk/ukpga/1984/58/contents 

tenants  from unlawful  

 Northern Ireland 

 

 

Rent  (Northern Ireland) Order  1978 

Article 54  of this  Order sets out rules regarding harassment and illegal  eviction in 
  Northern Ireland. www.legislation.gov.uk/nisi/1978/1050/contents 

  Private Tenancies (Northern Ireland) Order  2006 

This legislation means that   landlords must give tenants a written  statement of  
tenancy terms within 28 days    of the start of the tenancy.   These are set out in the 
Tenancy Terms Regulations (Northern Ireland) 2007.  

 www.legislation.gov.uk/id/nisi/2006/1459/contents 

 

 
 England, Wales  and Scotland 

 
Accommodation   Agencies Act 1953 

This Act    prohibits an agent from advertising a property to be let   without the 
authority  of the owner  of the house. In   addition, the Act further prohibits certain 
specific  practices of an agent including demanding or accepting money from  any 
member of the public for supplying them   with a list of properties  available to rent, 
or  for registering their   interest in obtaining a tenancy. 

 www.legislation.gov.uk/ukpga/Eliz2/1-2/23/contents 

 Scotland 
 

Rent  (Scotland) Act  1984 

Under sections  82 and 90 of  the Act as amended, it is a criminal  offence to charge 
or receive any   premium other than the rent, a refundable security deposit (not  
exceeding two month’s rent)  and/or any payment under a Green Deal  plan, as a 
condition   of the grant, renewal or continuance of  a tenancy. A ‘premium’  means  
any  fine, sum or pecuniary consideration, other than the rent,   and includes any 
service or administration fee  or charge.  

 www.legislation.gov.uk/ukpga/1984/58/contents 
 

 

 

Private Rented Housing  (Scotland) Act  2011 

This Act defines premiums  as being any fine or sum other   than rent, a refundable 
deposit (not exceeding two months’ rent)  and payment under a Green Deal  plan. 

 www.legislation.gov.uk/asp/2011/14/contents 
 Northern Ireland    The Commission on Disposals of Land  (Northern Ireland) Order  1986 

Any stipulation which has the  effect, on a disposal  of land, of obliging the person 
acquiring the    land to pay commission (including fees, charges, disbursements,  
expenses and remuneration) due to an agent acting for the person disposing of  
the land, is void by virtue  of this Order.  The following disposals of land are 
covered: selling, leasing, exchanging, surrendering, and granting licences,  
easements, profits or other rights.  In addition, in relation  to lettings  of land,  any 

 stipulation which has the effect  of obliging the tenant  to pay commission due to 
an agent    acting for the landlord in connection with rent reviews or rent  
renewals/extensions, is void by   virtue of this Order. Money paid by a person 
under a stipulation which is void by  virtue of this Order, is recoverable by  that 

  person. www.legislation.gov.uk/nisi/1986/767/contents 

Fees and  charges  
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England &  Wales  Housing Act  2004 
 

Chapter 4 of the Housing Act 2004 introduced a compulsory  scheme under which 
private landlords granting Assured Shorthold    Tenancies must safeguard security 
deposits  paid. 

 
There is no obligation for the landlord or agent to require a security   deposit but, 

       where one is taken, they must register it with an authorised protection scheme, 
which may  be a custodial scheme, or  an insurance based scheme. 

 
   Within 30 days of receiving the deposit the landlord or their   agent must give the 

             tenant information such as the scheme contact details, a summary of the law on 
 deposits, how  the deposit may be recovered, and how disputes   areresolved. 

Where a deposit has been paid and any  of the requirements  have not been met,  or 
the scheme administrator has   not confirmed that  the deposit is being held in 

  accordance with the scheme, an application  may be  made to the county court.  
 www.legislation.gov.uk/ukpga/2004/34/contents 

 
Tenancy  Deposit Solutions  Ltd (TDSL) www.mydeposits.co.uk  
The Deposit  Protection Service (DPS) www.depositprotection.com  
The Tenancy  Deposit Scheme   (TDS) www.tds.gb.com 

 Scotland Housing  (Scotland) Act 2006  
 

Part 4   of the Act makes provision for the establishment of tenancy deposit  schemes. 
 www.legislation.gov.uk/asp/2006/1/contents 

 
Tenancy Deposit Schemes (Scotland)  Regulations 2011 

 
 The Regulations set    out the requirement for landlords   to pay any deposit received 

from a   tenant into an approved tenancy  deposit scheme,  and makes provision about  
the establishment and operation of the schemes.  

 www.legislation.gov.uk/ssi/2011/176/contents/made 
Three schemes have been approved by  the Scottish Government: 
Letting Protection Service Scotland www.lettingprotectionscotland.com  

SafeDeposits Scotland www.safedepositsscotland.com  

My deposits  Scotland www.mydepositsscotland.co.uk 
 Northern Ireland The Private Tenancies (Northern  Ireland) Order  2006 Articles 5A and 5B   of the 

Private Tenancies Order makes provision for    Tenancy Deposit Schemes 
 

The Tenancy Deposit   Schemes Regulations (Northern Ireland) 2012 set  out 
what a landlord must do in relation to a   Tenancy Deposit. 
There are three scheme   providers in Northern Ireland: 
Letting Protection Service  NI www.lettingprotectionni.com  
My   Deposits www.mydepositsni.co.uk 

 The Dispute Service NI www.tdsnorthernireland.com  

Security deposits  
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England &  Wales Defective Premises Act 1972  
 

This Act imposes obligations upon the landlord to the tenant in relation to the 
maintenance or repair of the premises, where the landlord has a duty or a right to  carry 

  out repairs.  www.legislation.gov.uk/ukpga/1972/35 
 

Landlord and   Tenant Act 1985  
 

This Act sets out the rights and responsibilities of both landlords  and tenants. Section 11 
of the  Act sets out who is responsible for repairing a property  whilst it is being rented.  It  
generally   applies to short tenancies  of less than  seven years. 

 
 In broad terms, the landlord is  responsible for maintaining the structure and exterior of  

the property, and to keep the installations in  repair and proper working order.  These 
 responsibilities cannot be placed on the tenant   by contract. 

 
Examples of the structure and exterior    include the walls, pipes, roof, windows and 
external doors.  Examples of installations include toilets and baths, heating systems,  and 
water  systems. 

 
The landlord and the landlord’s agent  are also given a statutory   right to enter the 
premises for the purpose of viewing the condition and state of  repair on giving the tenant  
24 hours’ notice in writing (Section 11(6)  of the LTA  1985). 

 www.legislation.gov.uk/ukpga/1985/70 
 

Occupiers’  Liability Act 1957  
 

This Act confers upon the landlord a common   duty of care to  all visitors to the  property 
 except to the extent that  he lawfully restricts liability. The duty  of care is to take such  care 

as is reasonable in  all the circumstances to ensure that a visitor will be reasonably safe 
 when on the premises for the purpose for  which he or she was invited.  

 The OLA prohibits any attempt  by a landlord or  agent to exclude or restrict  the landlord’s 
obligations to    visitors in the terms of the tenancy  agreement. 

  Where the tenancy sets out a right to enter the property for repairs   or maintenance on 
the landlord or agent  then the landlord or agent has a   positive duty to ensure that  their 
failure to carry out that repair  or maintenance does  not cause personal  injury or  property 
damage.   www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents 

England,   Wales &  The Furniture  and Furnishings  (Fire) (Safety) Regulations  1988 
 Scotland  

These Regulations impose requirements upon landlords in relation to  domestic furniture 
and the fire resistance requirements.   They must check on the fire safety  of fixtures and 

 furnishings that go with the tenancy. These duties  apply from   the moment the tenancy 
begins.   www.legislation.gov.uk/uksi/1988/1324/contents/made 

 
 The Gas Safety (Installation and Use)  Regulations 1998 

 
          These Regulations impose obligations upon landlords in certain tenancies to ensure the 

            safe installation, maintenance and use of gas systems, including gas fittings, appliances 
 and flues mainly in domestic   and commercial premises. 

 
The Electrical Equipment (Safety)  Regulations 1994 
Landlords are responsible for  the safety   of some services  within the property and must  
inspect and maintain electrical  appliances under these regulations.  .  

 www.legislation.gov.uk/uksi/1998/2451/contents/made 
 Scotland Housing  (Scotland) Act 2006  

 
This Act sets out     the requirement on landlords to ensure that Scottish properties they  let 

  meet the                ‘repairing standard’ at the start of the tenancy and at all times during the tenancy. 

Maintenance and  repair  
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 A  house meets the  repairing standard if: 
 • the house is wind and water  tight and in all other respects reasonably fit  forhuman 

 habitation 
 

 •   the structure and exterior of the house (including drains, gutters   and externalpipes) 
are in a reasonable state of  repair and in proper   working order 

 
 • the installations in the house for the supply of water,  gas and electricity  and for 

sanitation,  space heating and heating water are in a reasonable state of repair  and 
   in proper working order 

 
 • any  fixtures, fittings and appliances provided by the  landlord under the tenancy are 

 in a reasonable state of  repair and in proper   working order 
 

 • any furnishings provided by the landlord under the tenancy   are capable of being 
 used safely for the purpose for    which they are designed, and 

 
 • the house has satisfactory provision for detecting fires  and for  giving warning in the 

 event of fire or   suspected fire. 
 

The Act also established the private rented housing   panel, the primary role of which is  to 

  enforce the repairing standard obligation. www.legislation.gov.uk/asp/2006/1/contents 

The Act also established the Private Rented Housing Panel, the primary role of  which is 
 

to enforce the  repairing standard obligation. 

 www.prhpscotland.gov.uk/prhp/1.html 

  Occupiers Liability (Scotland) Act  1960 
 

The Act sets out a landlord’s   duty of care towards any person who or  whose property 
may be on their premises in respect  of dangers arising from  any failure on the landlord’s  
part in carrying out his or her responsibilities  for maintenance or repair.  

 www.legislation.gov.uk/ukpga/Eliz2/8-9/30/contents 

 Northern Ireland  Private Tenancies (Northern Ireland)   Order 2006 
 

This Order  sets out rules on ending tenancies  and the repairing 
and tenants in  Northern Ireland. 

 www.legislation.gov.uk/nisi/2006/1459/contents 

obligations for landlords  

 

 
England &  Wales  The Housing Act 2004  

 
This Act  introduced the  requirement for landlords with houses  in multiple occupancy 

 (HMOs), mainly blocks of flats,   to be licensed under the Management of Houses  in 
 Multiple Occupation (England) Regulations  2006. The Regulation requires  that the 

HMO  manager keeps a property in good repair, a statutory    version of what many 
local authorities  already provide as  guidelines. 

 
The Act  also provides for other selective licensing with attached conditions.  

 www.legislation.gov.uk/ukpga/2004/34/contents 
 Scotland Antisocial Behaviour  etc (Scotland) Act  2004 

 
 This Act introduced   a requirement on private landlords of   property in Scotland to 

register with the relevant local authority,  and made other provisions  in relation to 

Landlord registration  
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 landlord registration and removal from the register   of landlords. 
 www.legislation.gov.uk/asp/2004/8/contents 

 
 www.legislation.gov.uk/asp/2011/14/contents 

 
Housing  (Scotland) Act 2006  

 
Part 5  of the Act (as amended) sets out the   requirements for HMO  registration in 

 Scotland. 
 www.legislation.gov.uk/asp/2006/1/contents 

 Northern Ireland       The Housing (Northern Ireland) Order 1992 
 

 Part IV of this  Order sets out requirements for HMO registration in Northern Ireland.  
 www.legislation.gov.uk/nisi/1992/1725/contents 

 
The Private Tenancies (Northern    Ireland) Order 2006 

 
Article 65A  of the Private Tenancies  Order makes provision for the Landlord 
Registration  Scheme. 

 
The Landlord Registration Scheme Regulations (Northern Ireland)  2014 set out  
the requirement for  landlords to be registered and    the information which they must 
provide  
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