Review of the Balance of
Competences between the
United Kingdom and the
European Union

List of Evidence

Environment and Climate Change

This document is a record of all of the evidence submitted to the Department for Environment, Food
and Rural Affairs and the Department of Energy and Climate Change call for evidence on the
environment and climate change.

A summary of this evidence can be found in the Environment and Climate Change Report at:
www.goVv.uk/government/consultations/eu-and-uk-action-on-environment-and-climate-change-
review

The Report is part of the UK Government’s Review of the Balance of Competences between the
United Kingdom and the European Union.


https://www.gov.uk/government/consultations/eu-and-uk-action-on-environment-and-climate-change-review
https://www.gov.uk/government/consultations/eu-and-uk-action-on-environment-and-climate-change-review

Contents

N = YU [0 - 1 PP 7
ACCON UK LIMITEA ..ottt 15
Agricultural Biotechnology COUNCI ........uuiiiiiiiecieiiee e eeeeeeees 16
Agricultural ENgINEers ASSOCIALION ..........iiiieeeeiieieiiiiiis s e e e e e e e et s e e e e e e e eeeaaan e e e e eeaeeeennns 19
Agricultural Industries CoNfEAEratION...........coeiiiiiiiiiiiie e e e eeeeees 22
AIDEITA- UK OFffICR.. ittt e e e e e e e ee e e e e e e eeeeeeees 27
AMSTAR CONSUITANCY ....evvviiiiie e e et e et e e e e e e e e et s e e e e e e e eeeaaaa e e eaeeeeeeennes 28
Anaerobic Digestion and Biogas ASSOCIAtION ...........cceiviiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeee e 29
Association for the Conservation of ENergy ...........uueoiiiiiiiiiiiiiiiie e e e 35
Association of Drainage AULNOKMLIES .........coiie i e e eeanns 38
Association of Manufacturers of Domestic APPliaNCeS ..........coevvvvviviiiiiiiiiiiiiiiiiiiieeeeeeee 40
Aviation Environment FEAEIation............couvviiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeee e 48
BAE SYSIEMS PLC ...t 54
Bearder, Cathering MEP............ooiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeee ettt 58
ST g ETo] T NN ol o] - PP 63
British AgQregates ASSOCIALION .........cuvvviiiiiiiiiiiiiiiii ittt 63
British Association for Shooting and Conservation ..............ccccceevieeeieiieeiiiiin e, 67
British Ceramic Confederation ............cooiu i e e e e 69
British CoatingS FEAEIAtION ..........coviiiiiiiiiiiiiiiiiiiiieeeeeeeee ettt 79
British ECOIOQICAl SOCIEY.......ccceiiieeeieie e e e e 82
British Glass Manufacturers Confederation .............ccoovevvviiiiiniee e 91
British PlastiCS FEAEIatioN ............cuviiiiiiiiiiiiiiiiiiieieeeeeeeeeeeee ettt 92
BritiSh POItS ASSOCIALION .....evviiiiiiiiiiiiiiiiiee ettt e e e et e e e e e e eee e 93
British Standards INSHIULION ..........ouuiiiiiie e e e e e e ereannas 96
Brussels and Europe Liberal DEMOCIALS ............uuiiiiiieiiiiiiiiiie e 98
(O = YT L= = 1T €] (0T U] o TN 101
Centre for ECology & HYArolOgYy .........uuuuuuiiiiiiiiiiiiiiiiiiiiiiiiiii e 105
Centre for European RefOrm .......... oo e 109
Chartered Institution of Wastes Management (CIWM) ............uuuviiiiiiiiiiiiiiiiiiiiiiiiiiiiiennns 112
Chartered Institution of Water and Environmental Management.............ccccoooeevviiieeeens 119
Chartered QUAlItY INSHIULE .......cieei e e e e e e eees 127
CHEM Trust (Chemicals, Health and Environment Monitoring Trust).............ccccuvvveeenn. 128
Chemical BUSINESS ASSOCIATION .......uuiiieeieiieiiiiiie e e et e et e e e e e e eeeeaaaannes 130
Chemical INAdUSEHES ASSOCIALION ... ...uiiieeeeeeeeiiiiie e e e e et e e e e e e e e e e e e e eeeeeeannnnnns 131



Chief Planning Inspector at the Planning Inspectorate ............cccccevvveviiiiiiiie e, 136

Civitas - The Institute for the Study of Civil SOCIEtY .............uuuiiiiiiiiiiiiiiiiiiis 136
(@A TCTo T oI | o] 1 o T o o] o 136
(@8 1= 1 =F= T o 143
Co-Chairs of the Liberal Democrat Environment Parliamentary Party Committee......... 162
COGEN BEUINOPE ..t e e e e e e e e e e et e e eaaneaes 173
Combined Heat & POWEr ASSOCIALION ........ccouuuuiiiiiei e 173
Confederation of Paper INAUSIIES ..........uuuiiiiiiiiiiiiiiiiiiiiiiiii e 175
Confederation of UK Coal Producers (CoalPro) ..........oouuuuuiiiiiiieeeeeeeceie e 179
Convention of Scottish Local AUtNOMEIES .........uueiiiiiiiiicce e 180
(@0To] o L=T PR I T U I - Y/ o PP 188
(@011 ] 1 (0] o TR = 190
Department of the Environment Northern Ireland ... 192
DN T o 1= U G I I PP 224
DWr Cymru WelsSh Water .........oooiviiiiiiiiiiieeeeeeeeeeee e 230
Ecometrics Research and CONSUIING..........ccoviiiiiiiiiiiiiiiiiiiiiiecieieeeeeeeeeeeeeeeeeeeeeee e 240
I L e o= o )PP 243
EEF, the manufacturers’ organisation ...............ouuuiiiiiiiiiiiiie e 258
E NIy UK oo e 265
[ Lo |11 g 1= ] €= Lo [ SRS 279
Environmental Services ASSOCIAtION...........eeiiiiieiiiiiiee e e eeee e e e e e e e e e e e e e e eeeeenes 282
EUropean COMIMUSSION .......uiiiieeeiiieieiiiie e e e e e e e e e e e e e e e e e et s e e e e e e e e eeaaaaa e e eeeeaeeeeenes 287
Federation of SMall BUSINESSES ........uuuiiiiie it e e e e e e e s e e e e e e eeeeenes 304
Lo (o | I3 (= PSPPI 309
(oToTo JF-ToTo I B 01 1Ql =To (=T = (o] o PP 314
Fresh Start PrOJECT........oviiiiiiiiiiee ettt 316
Friends Of the EArh .........ooviiiiiiiiiiiieeeeeeeeeeeeeee ettt 316
Future States (Global) Limited...........oovviiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeee e 319
Future Training CollEgE .......ooiiiiiiiiiiieeieee e 320
Greater LoNdon AULNOKILY .......oouuiiiiie e e eeeaaaas 322
(T C=T=T o I N |1 = o o 331
L (ST 0T 0T =T= Lo PR 339
[ F= Ve | o TR 1o = PP 345
[ F= 10 Vrc= B € Lo Lo Yo b= Lo (<IN 15 X- 1 o [ 355
Independent Consultant on International Climate Change Policy.......c.....ccovviiiiiiinnnnn.n. 356
Institute for Archae0l0gISTS ........cooiiiiiiiiiii e 363



Institute for European Environmental POICY ............cooiiiiiiiiiiiiici e 370

Institute of Environmental Management and ASSESSMENT ..........covviveeiiiiiiiiiiiineeeeeeeeeeanns 379
International Air TranSpPort ASSOCIALION .......ccceiiiiiiiiiiee e e eee e e e e e e e e e e e eeeanns 386
International Meat Trade ASSOCIALION ..........iiiiiiiiiiie e e eaas 394
Joint Links - Wildlife and Countryside Link, Wales Environment Link and Northern Ireland

ENVIFONMENT LINK...oetiiiiii et e e e e e et e e e e e e e e eeeannnn s 394
Joint Nautical Archaeology Policy COMMILIEE ............vvviiiiiiiiiiiieecee e 403
Lambert, Jean MEP and Taylor, Keith MEP ..........ccooiiiiiiiiiee e 403
Law Society of England and WalES ...........cooviiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeee e 427
LEAF (Linking Environment And Farming) ..........uuuiiiiieiiiiiiiiee e e e e e 431
Local Authority Recycling Advisory Committee (LARAC) ......ccovvviiiiiiiiiiiiiiieiieieeeieeeeeee 433
Local GOVErnmMENt ASSOCIALION .........uuueeiieeeeeeeeieiiiese e e e e e e e eeeeaaaa s e e e e e eeeeeenasnaeeeeeeeeeeenes 437
London Borough Of HAVEINNG .........oouuiiiiiie e e e e e e e eeanes 444
I o] (= o o SRR 447
Y] ST = < (= PP 450
AV [ol@2= T o TR To 1 11 | (o PP 452
Mineral Products Association (aggregates and industrial minerals) ..........cccccccvvvvveeeen. 453
Mineral Products Association (cement and lime product groups) ............cceeeeeieeeeeeeennnns 457
Y/ T LU F= T E T = (U1 (=1 | = R 468
Y [oTo] 4 1= ] (=] o] 1= o R PP PP PPPPPP 469
National Association of LoCal COUNCIIS ..........ccuviiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeee e 470
National FarmMers UNION.......coooi oo e e e e e e e s e e e e e e e eeeenann e e e e eeeeeeeene 472
NATS (National Air Traffic SEIVICES) .....coiiiiiiiiiieiee e 483
Natural Heritage Directorate Of Northern Ireland Environment Agency ........cccccccveeeeee.. 485
NOISE ADAEMENT SOCIELY ....eeiiiiiiiiiiiiiiiiiiiii ettt 491
North London Waste AULNOKILY............uuiiiii e e e e e e eeanes 492
Northern Ireland ENVIFONMENT LINK ........iieiiiiieeeee e e e e e e e eeeees 530
Northern Ireland Food and Drink ASSOCIAtION ............ccevvvviiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeee 536
Northern Ireland Local Government ASSOCIAtION ..........ccvvvvviieiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeee 541
Nulife Glass Processing LIMITEd ...........couuiiiiiiiiiiiiiiiiiiiiiiiiieiieeeeeeeeeeeeeeeee ettt 547
onePlanet SOIULIONS LIMITE ........oiiiiiiiiiiei e 548
OPEN BUIOPE ...ttt e ettt e et e e e e e e e e ar e e e 551
POHCY EXCRANGE ...ttt 581
e (05T o =T o P 584
PrOWSE, HAZEI ANNE ..o ettt et e e e et e e e et e e e e et e e e e e enaeeaaees 588
Quiet Market Approval LIMIted ........ccouuiiiiiiiiiie e e 589



R AV 01 (o [T N (1= 1o TR 590

Redcar & Cleveland Borough COUNCIl ...........ooovviiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeee e 591
Renewable Energy Association/Organics Recycling Group ..........cceeevvevvvvuiiiiieeeeneeennnns 595
Renewable Energy Systems LIMIted ..........ccooiriiiiiiiiiii e e e e 597
RENEWADIEUK ... .. e e e e e ettt s e e e e e e e e eesaaa e e e e e eeeeeenne 603
RESOUICE ASSOCIALION ....eviiiiiiiiiiiiiii ittt ettt ettt e et e e e e e e e e e e e eeeeeeeeees 609
01T T < (= N 615
Royal Society for the Protection Of Birds ...........ccovviiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeee 617
Royal Yachting ASSOCIALION ........ccceuuiiiiiii e e e e e e e e e e e e e e e e e e e eeeeanes 681
L 683
Sandbag Climate CampPaign .........uuuiiiieeeeeeeeiiiie e e e e e e e e e e e e e e e e e e e e eraaa 699
Scotch WHhisKY ASSOCIALION ..........uuuiiiiie e e e e e e e 708
Y oTo] 111 T €10 )V =] g o] 41T o O 712
Senior EUropean EXPErtS GrOUP.......ciiieeeerieeiiiiiii e e e e e e e et s e e e e e e e e et e e e e e e e e eeenanaaaes 721
ShaW, TROMAS LESHE ...enieiiiieeee et e et e e e e e e e e e e e ees 730
ST T0T LIS =1 (= 734
Society of Motor Manufacturers and TradersS...........ccoovvvvviiiiiiiie e, 736
Sustainable Development Unit, NHS England and Public Health England.................... 739
TaXPaYErs AllIANCE .....ccooiiieeii e e 741
Thames Water UIlItIeS Ltd..........coooeeeiii i 741
The Freedom ASSOCIALION ..........iii et e et e e e e e e e e et e e e e e e e e eeeaennnnaeaeees 752
The WIlAIITE TrUSES ..o 761
LI 0T 0] 01T i = 1O 778
Transform SCOtaNd ... 780
Tyndall Centre for Climate Change Research .............cccooooooiiiiiiiiii e, 782
UK Chamber of ShiPPINg ......ccovuiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeee ettt 800
UK Environmental Law ASSOCIALION .........cuvviiiiiiiiiiiiiiiiiiieiieeeeeeeeee ettt e 801
UK Green Building COUNCIL...........ooiiiiiiiiiiiiiiiiiiiiiiieiieeeeeeeeeeeeeeeeeeeeeeeee et 819
UK MJOT POITS GIOUP .eeveiiiiiiiiiiiiieiieeeee ettt ettt ettt e ettt ettt e ettt e e e e e e e e e e e e e e eeeeeeeeees 823
UMmWeltdachVerDand .......... oo eeeeeaees 826
University of York, Environment Deparntment............coouviviiiiiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeee 829
RV 11 0= T3P 840
View of Irish NGOs and business groups collated by the British Embassy in Dublin.....842
{42 1< 1 PP 845
Wedge Group Galvanizing Ltd..........ooooiiiiiiiiii e 849
RVA =YL £ TR Y=V € = 853



WEISH GOVEINIMENT . ... et 855

Whale and Dolphin Conservation (WDC) .........couuuiiiiiiieieiieeiiiiiiise e eeeeeaees 863
Wildfowl & Wetlands TruSt (WWT) .oeeuuiii e e e e e e e e e e eeeanes 877
LAV o TR B gl B = AV, o I PP 886
Wine and Spirit Trade ASSOCIALION..........cceiviiiiiiiiiiiiiiiiiiiiieeeeeeeeeeee e 886
WRAP (the Waste and Resources Action Programme)...........ccceeveeeeeieieeiiiiiiiiiieeeeeeeennns 888
LT AT PP 890
Stakeholder Engagement- Note of meetings ..........ccceeeiiiiiiiiiiiiiii e, 943

BIUSSEIS ...t e et e e e e e e et it aaaaaeeeeane 943
Bilateral meeting with the British Property Federation.............cccoooiieiiiiiiiiiiiiieeeeeeeeeeas 950
Bilateral meeting with the Home Builders Federation ............cccccccvvviviiiiiiiiiiiiiiiiiiiiinnnn, 951
CliIMALE CRANGE ... .. ittt 953
(o] aTe (o] 4 1 o1 PP 957
10 T o] o I 101/ SRR 975
(o] aTe (o] o TN I o1 (== 2SR 979
Nature Protection and BIOAIVEISILY ........cccoeieiiiiiiiiiiiie e e e e e eeaees 982
Northern Ireland (HillSDOrough) ........ooovviiiiiiiiiiieeeee 985
Scotland (EINDUIGN) ....... e e 990
Waste and Resource ManagemeNnt ..........oooiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeee ettt 993
LAY = =T = VT Yo 4T U= SRS 997
WaAlES (Cardiff)....uueeiie e e 999
(0 P 1003
APPENdiX 1 QUESTIONS ....cciiiiiiiiiiiiiiie et 1008



AB Sugar

AB Sugar is a business segment of Associated British Food plc (ABF) a diversified food,
ingredients and retail group with 2012 sales of £12.3 billion and 106,000 employees in 47
countries. ABF has a primary relationship with the UK Government through the Strategic
Relationship Management (SRM) initiative, for which its sponsor departments are DEFRA,
BIS and UKTI.

AB Sugar produces cane and beet sugar plus a wide range of associated products in 9
countries worldwide. It has invested £1.6 billion since 2005, of which over £340 million has
been in Britain, much of which has been in renewable energy. The UK beet sugar industry
is one of the most efficient sugar industries in Europe, makes an economic contribution of
£1 billion/year and supports 13,000 jobs.

General comments

EU and UK leqislation We have highlighted where we believe the absence of EU legislation
would have a significant effect on UK interests, and particularly where it would be
necessary to enact replacement UK legislation to fill the gap’.

Climate Change legislation. In relation specifically to Climate Change, we have ‘taken as
read’ that the UK will remain signed-up to the Kyoto Protocol, whether this is independently
or through the EU. A great deal of the legislation listed in the table accompanying the call
for evidence emanates from the Kyoto Protocol, and we have therefore assumed that the
UK would enact suitable/similar domestic legislation (such as the Climate Change Act) if
this legislation did not come from the EU.

UK implementation of EU legislation. Any tendency to “gold plate” regulatory legislation
coming from the EU can work to the disadvantage of UK competitiveness and investment,
because it risks the imposition of harsher and more costly conditions on UK businesses
than our competitors have to face. Implementation and transposition of EU Directives into
UK legislation which goes beyond the original intentions of the Directive should therefore be
avoided wherever possible, and should then only take place with clear justifications and an
assessment of the implications (including competitiveness) for the UK economy.

Given the Government’s long-term strategic goals to promote investment and growth in the
economy and to strengthen GDP, we would recommend an overriding principle that any
new legislation (whether transposition of EU Directives or UK based legislation) should be
assessed against these aims and wherever possible should contribute to their delivery. In
any cases where the proposed introduction of new legislation could have negative
consequences for investment and growth, this should be clearly disclosed and justified on
the basis of the alternative benefits the proposed legislation would bring the UK economy or
society.



Transparency. Wherever legislation is initiated, it is important that procedures are
transparent and subject to consultation with stakeholders. Because of the complex nature
of the EU legislative procedure, there is much that is not transparent and UK Government
representatives have a duty of care to UK citizens to ensure that relevant information is
made public in due time. This is equally important when the subject under scrutiny is not
one that finds particular favour with the Government of the day.

Balance of Competences Reviews in other sectors. AB Sugar is also responding to the
Trade and Investment and Transport reviews (Semester 2). In the latter case there is some
overlap with this response. We will also be responding to the reviews on Agriculture and
Energy in Semester 3 which we assume will deal with elements that are missing from this
review — e.g. energy efficiency/CHP, security of food and energy supplies, 3rd Energy
Package etc.

Advantages and disadvantages

1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?
Answer:

Directive 2008/28/EC — Promotion of the use of energy from renewable sources
(Renewable Energy Directive); and Directive 98/70 as amended — gquality of petrol and
diesel fuels (Fuel Quality Directive)

Transport

AB Sugar has invested some £200 million in 2 plants in East Anglia and Humberside to
produce 500 million litres annually of low carbon renewable fuel, bioethanol. These
investments support over 1,000 jobs in remote or disadvantaged regions of England. The
Renewable Energy Directive (RED) sets a mandatory target for the transport sector of 10%
by energy to come from renewable sources by 2020. The EU’s initiative to set mandatory
targets and sustainability requirements under the RED has underpinned over £1 billion of
investment in the UK biofuels industry, supporting 3,500 jobs. These investments are also
currently some of the few UK sources of low carbon fuel to contribute to the
decarbonisation of the UK transport sector which currently accounts for about 25% of the
UK’s carbon emissions.

Given the scale of AB Sugar’s bioethanol investments, in the event that the RED and the
FQD ceased to apply in the UK, equivalent UK legislation would be needed to:

. contribute to the UK’s efforts under the Kyoto Protocol and the UK Climate Change
Act
. underpin our investments in renewable energy
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. secure UK jobs
ii. disadvantaged the UK / your sector?
Answer:

Directive 2003/87/EC - establishing the EUETS scheme

The current EU Emissions Trading Scheme (EU ETS) replaced a well-designed UK
scheme. AB Sugar participates in EU ETS, and is therefore familiar with the scheme and its
operating rules. Our experience is that the monitoring and reporting guidelines as set out in
Commission Decision 2007/589/EC are excessive and burdensome. Specifically the
requirement to purchase and use specialist measurement equipment, such as gas meters
and chromatographs, rather than using information collected by our fuel suppliers to
demonstrate compliance, adds operating costs of a minimum of £50,000 per year. This
undermines UK competitiveness and so goes against our proposed ‘economic growth and
investment’ principle outlined in the introduction.

Commission Regulation 920/2010 — establishment of a system of reqistries

The UK devised and implemented an effective registry system compliant with the original
regulation, developed with the help of some excellent software. The UK Government even
licensed this registry to other Member States. Subsequently the Commission decided to
create an EU system of registries, making the UK registry obsolete. The investment made
in the UK system was therefore unfortunately wasted.

Council Directive 91/676/EEC — establishing nitrate vulnerable zones (Nitrates Directive)
British Sugar (the UK operating company of AB Sugar) purchases 7.5 million tonnes of
sugar beet per year mainly in Eastern England, much of which is grown in Nitrate
Vulnerable Zones. As with all regulatory controls the Nitrates Directive inevitably imposes
additional costs on the industry. It is therefore important that the Directive is applied
consistently across the EU to prevent the UK beet sugar industry being placed at a
competitive disadvantage, as well as to ensure equivalent standards are implemented
across the EU.

As we stated in the introduction, as a generalisation we recommend the UK avoids
excessive transposition/implementation of EU Directives as this could undermine our UK
goals for competitiveness, investment and growth.

See also Answer to Q3 below.

Directive 2000/60/EC — Water Framework Directive

British Sugar operates 4 manufacturing sites in Eastern England. The process of making
sugar from sugar beet entails both the abstraction of water from, and the return of water to,
local water courses. The water abstraction and discharge licences which govern this are
agreed and monitored by the Environment Agency, and strictly enforced by British Sugar
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manufacturing sites. As the implementation conditions attached to the licences are vital for
the effective operation of our manufacturing sites it is important they are managed in careful
consultation with our local sites and that a reasonable level of flexibility is applied where
appropriate.

Directives 2001/80/EC - Large Combustion Plants Directive (LCPD), and 2010/75/EU -
Directive on Industrial Emissions (IED)

We are currently drawing up plans to ensure that our own on site combustion activities will
be compliant with the LCPD and IED, but we are not yet in a position to disclose the costs
we will have to incur. However, we believe they will be substantial.

Implementation of the LCPD and IED will restrict the operation, or even force the closure, of
certain UK electricity generation plants. This will have the effect of depleting the UK’s
electricity generation capacity so increasing the risk and likelihood of ‘black-outs/brown-
outs’ after 2015/16. The cost of electricity for consumers will also increase. At the UK
national level this is worrying, as it would reduce our international competitiveness as well
as being extremely disruptive for the manufacturing sector and for consumers.

Requlation 1907/2006 — the reqistration of chemicals (REACH requlation)

Our experience is that the application of this regulation over burdensome. We therefore
recommend more flexibility is allowed for Member States when interpreting it.

Directive 98/8/EC — Placing of biocidal products on the market

We are aware of a risk that ethanol could be classified under the forthcoming Biocidal
Product Regulations if proposals at a very early stage within the EU are agreed. We would
ask the UK to oppose such a regulation which would place unnecessary burden and cost
on the industry.

Directive 2009/128/EC — Framework for the sustainable use of pesticides

See below.

Requlation 1107/2009 Placing of plant protection products on the market

Appropriate use of plant protection products is essential to support the production of high
quality affordable food products, and to ensure our UK agri-food sector is efficient and
competitive. These products also help to underpin the EU’s and UK’s food security goals.

We fully accept that plant protection products should be properly regulated to guarantee
consumer safety and protect the environment. However it is essential that this regulation is
carried out using sound science and as part of a balanced risk assessment process. The
UK Government is sensitive to the role these products play in food production, and normally
takes a pragmatic approach to their regulation — which we welcome. A recent example of
this was when the UK voted against the Commission’s proposal to impose a unilateral ban
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on ‘neonicotinoid’ plant protection products, and to continue to oppose such a ban without
justification and in the absence of a proper risk assessment. In this case the UK National

interest would have been better served by the UK approach. The same approach must be
taken when considering the regulation of other plant protection products.

Directive 2008/98/EC — Waste Framework Directive

The way the UK has chosen to implement this Directive in relation to the development of
Anaerobic Digestion plants in the UK leaves UK operators at a competitive disadvantage.

Where should decisions be made?

2. Considering specific examples, how might the national interest be better served if
decisions:

i. currently made at EU level were instead made at a national, regional or international
level? (What measures, if any, would be needed in the absence of EU legislation?)

Answer:

See answer to Q1 i

ii. currently made at another level were instead made at EU level?
Internal market and economic growth

3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

Answer:

As a general principle, it is vital that the UK should not be left at a competitive disadvantage
by the imposition of more onerous standards than are faced by our competitors. Standards
set at an EU level should be consistently applied and enforced across Member States, and
should not be disproportionate. The UK should ensure on a case by case basis that when
implementing EU Directives they do not go beyond the levels adopted by our competitors.
Specific examples:

Directive 2008/28/EC — Promotion of the use of energy from renewable sources
(Renewable Energy Directive)

Our experience is that the mandatory standards of the Directive, including sustainability
standards, are consistently applied across the EU. This is greatly helped by the
establishment of a regulators “club”, REFUREC.

Council Directive 91/676/EEC — establishing nitrate vulnerable zones (Nitrates Directive) As
with all regulatory controls the Nitrates Directive inevitably imposes additional costs on the
agricultural and food industries. It is therefore important that the Directive is applied
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consistently across the EU to prevent UK industries including the beet sugar industry, being
placed at a competitive disadvantage, as well as to ensure equivalent standards are
implemented across the EU.

Directive 2008/1/EC — Integrated Pollution Prevention and Control Directive (IPPC)

All 4 British Sugar operating sites are regulated under the IPPC Directive, guided by the
Best Available Technology Reference (BREF) documents. The common application of the
BREF documents is essential to avoid the distortion of competition across Member States.

4. To what extent does EU legislation on the environment and climate change provide the
right balance between protecting the environment and the wider UK economic interest?

Current legislation

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?
ii. based on an assessment of risk and scientific evidence?
Answer:

Directive 2008/28/EC — Promotion of the use of energy from renewable sources
(Renewable Energy Directive); and Directive 98/70 as amended — quality of petrol and
diesel fuels (Fuel Quality Directive)

The European institutions are currently considering a Commission proposal to amend these
2 Directives in such a way as to take account of greenhouse gas emissions caused by
indirect land use change (ILUC). While a number of studies have been commissioned by
the European Commission and other bodies, the burden of the science so far provides an
insufficiently robust basis for legislation. There is a risk that the final decision on this
proposal will impose unjustified and excessive constraints on the new biofuels industry, for
example by introducing a retrospective cap on their use, which would effectively reduce the
size of the available market. This would penalise our recent renewable energy investments
and would damage investor confidence for the future.

An inappropriate and excessive ILUC outcome would therefore have a negative effect on
the UK economy and on its climate change goals.

Doing things differently

6. How could the EU’s current competence for the environment be used more effectively?
(e.g. better ways of developing proposals and/or impact assessments, greater recognition
of national circumstances, alternatives to legislation for protecting/improving the
environment?)

12



7. How far do you think the UK might benefit from the EU taking:
i. More action on the environment/climate change?

ii. Less action on the environment/climate change?

Answer:

See the answer to Q 10 a.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

Answer:

Council Directive 2003/96/EC — taxation of energy products and electricity

The UK does not apply road fuel duty on the basis of energy content, but rather on the
basis of volume. AB Sugar has invested in two bioethanol plants in the UK which between
them at full capacity will supply just under 500 million litres of renewable fuel annually for
blending into fossil petrol/gasoline. As ethanol has a lower energy content than petrol, by
taxing all fuel on a volume basis the UK Government is putting UK bioethanol producers at
a significant disadvantage, not only compared to fossil fuel, but also compared to EU
competitors whose Governments tax fuel on an energy basis as required by the Directive.
Currently the bioethanol supplied by AB Sugar investments is paying an additional duty of
just under £100 million more than it would if the duty were applied on an energy basis." For
bioethanol which delivers over 50% savings on carbon emission this additional tax is both
discriminatory and perverse. The UK should apply fuel duty on bioethanol on an energy
basis as set out in the Directive.

See also the general comments at the start of this response.

9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?
Future challenges and opportunities

10. a. What future challenges or opportunities might we face on environmental protection
and climate change?

Answer:

Managing environmental protection and climate change is a long-term endeavour that
invariably outlasts short-term political considerations. The European Commission is

This calculation is illustrative as it does not take it account the precise energy content of all relevant fuels.
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currently consulting on climate change targets to 2030 and the UK has given particular
focus to 2050 targets in the Climate Change Act. While it is proper that Governments give
attention to the more distant targets (such as an 80% reduction in carbon emission as set
out in the UK Climate Change Act), it is important that shorter term legislation is put in
place and enforced now to ensure that solid foundations are built to start the long process
of transition towards these distant targets. Without this, the UK’s ambitious long term
aspirations will remain fanciful hopes rather than deliverable goals.

It is also important that short term political expedients do not cloud judgements that have to
be made today for the benefit of tomorrow. In general the EU institutions are less influenced
by short term political considerations and are able to propose more far-reaching legislation.
Investors need long-term horizons. Legislation for the environment and climate change,
including in the transport sector, needs longevity if investments are to be made that will
enable government-set targets to be met.

In the case of AB Sugar, significant investments have been made in renewable, low carbon
transport fuels. In these instances EU competence has been a force for good, and in its
absence we would need equivalent commitments and legislation from the UK to support the
new industry.

b. Going forward what do you see as the right balance between actions taken at
international, EU, UK, and industry level to address these challenges and opportunities?

c. What would be the costs and benefits to the UK of addressing these future challenges at
an EU level?

Answer:
See general comments at the start.
Anything else?

11. Are there any general points you wish to make which are not captured in any of the
guestions above?

Answer:

Company greenhouse gas reporting under the Companies Act.

Although not included in the table of relevant legislation in this part of the review, we felt it
would be appropriate to comment on the new mandatory greenhouse gas reporting
requirements introduced unilaterally by the UK under the Companies Act. This requires all
UK based plc companies to report annually greenhouse gas emissions throughout their
organisations, including in all their countries of operation. Our parent company, Associated
British Foods plc is required to report under this legislation. Our experience so far is that
this is a demanding additional activity which will increase costs significantly. It therefore
goes against the ‘investment and growth’ principle outlined in the introduction.
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Electricity Market Reform (EMR)

Partly in response to the IED, LCPD and RED, the UK Government is in the process of
implementing an Electricity Market Reform (EMR) through the Energy Bill currently going
through Parliament. At the company level, British Sugar generates its own electricity and
heat requirements from highly efficient Combined Heat and Power (CHP) plants established
at its 4 operating sites, which also enable it to export more than 600GWh annually to the
local distribution networks. While we cannot yet identify precise costs, our initial
interpretation of the effects of the EMR indicates that its introduction will make it
significantly more difficult and costly for British Sugar to achieve value for our CHP-
generated low carbon intensity electricity exports.

ACCON UK Limited

Q1 Greater understanding of noise and air quality issues has come forward especially with
respect to public perception.

Q2 With respect to air quality the disadvantage to the UK with respect to a failure to achieve
AQO's is that there may well be EU fines for breaches whereas ensuring no breaches occur
is mostly beyond the powers of Government or local government.

Q3 The difficulty with making decisions at national level or below is that they are at the
whim of politics with very little longevity in the decision making going forward. In some
instances the 'stick' of EU fines ensures that action is taken wherever possible.

Q4 This will invariably rely upon the level of decision and its importance both locally,
nationally and internationally. There is no single answer although it is clear to many that a
requirement for certain environmental actions has no real purpose other than reporting
statistical information.

Q5 in some instances they provide a level playing field and the stick to make things
happen.

Q6 Overall probably the right balance and provides better access to EU markets.

Q7 With respect to noise mapping i.e. the END, the focus is on providing noise mapping
and statistics in a consistent manner across the EU countries along with Noise Action
Plans. However there is no funding directly from Europe to assist in delivering the strategies
and goals of noise mapping. Therefore an appropriate outcome of reduced population noise
levels is not achieved or measurable.

Q8 With respect to air quality there is clear scientific evidence with respect to the health
impacts of increased exposure to specific pollutant concentrations.

For noise it is now known that there are certain health related risks based on increased
population noise exposure although the general emphasis of the legislation has been to
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reduce noise but not with any specific target noise levels. A full risk assessment has not
been carried out for noise.

Q9 A greater recognition of national circumstances and an appropriate level of funding
specifically for noise and air quality would assist.

Q10 Difficult to see any increased benefits although this needs to be tempered with
possible no action from UK government and at local level.

Q11 The status quo is probably about right and has ensured that in some instances quality
and standards are preserved e.g. bathing water quality.

Q12 The implementation of the Environmental Noise Directive (END) would be better
focussed on achieving reductions in population exposed as opposed to providing statistics
to the EU.

Q13 none
Q14 none

Q15 The greatest challenges occur as a result of reduced scientific research and funding.
Environmental protection and climate change need to be part of a balance with the
availability of resources and long term planning for the ‘'what ifs'.

Q16 A thorough review of the balance needs to take place in the first instance to determine
where the constraints and opportunities may occur. Then the right balance can be
determined. Wherever the balance lies it must not be a short term solution for political
reasons.

Q17 Not qualified to say.

Q18 Any review of where the balance lies needs to be accompanied by a risk assessment
which includes for the potential dilution of powers to deal with something in a consistent
way across the UK.

For example if noise mapping was not required for EU purposes it would nevertheless be
useful to aid noise reduction programmes and for planning control purposes. In this respect
noise mapping could continue to be a useful tool within the UK.

Agricultural Biotechnology Council

Q2 The current implementation of the approval system for GM crops is disadvantaging the
UK and the EU as a whole. The system itself does not need changing, but it does need to
be properly implemented. The unequal and incomplete implementation, as a result of the
actions of certain Member States of the European Union, has had and continues to have
negative consequences for farmers, researchers and consumers in the UK.
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There is a significant time and resource investment required to develop a new GM crop -
the cost of discovery, development, and authorisation of a new plant biotechnology trait
introduced between 2008 and 2012 was $136 million, and the time from initiation of a
discovery project to commercial launch is 13.1 years on average. Companies therefore
inevitably focus their investments in areas of the world with more predictable and workable
approval systems. The implementation of the current approval system, which denies farmer
access to most GM crops grown elsewhere in the world, puts European agriculture and
science at a competitive disadvantage, as academics and investments move to those parts
of the world more inclined to fostering innovation.
As a result, the UK is facing growing competition from countries like China and Brazil.
China, for example, has a target for biotech revenues of between five and eight per cent of
GDP by 2020, and Brazil is reaping huge benefits from its positive and effective regulatory
approval system, having been politically opposed to GM technology less than a decade
ago.

UK and European farmers are also being denied access to the economic and
environmental benefits associated with the cultivation of biotech crops. Around the world,
GM crops continue to grow in popularity with farmers, and figures released earlier this year
by the International Service for the Acquisition of Agri-biotech Applications (ISAAA) show
that 17.3 million farmers now use biotechnology, up by 600,000 from 2011. Additionally,
global adoption of GM crops reached 170.3 million hectares in 2012, an increase of 10
million hectares from the previous year.
Recent research in the UK, commissioned by Farmers Weekly, found that 61% of British
farmers would grow GM crops if it was legal to do so. Reduced environmental impact was
voted the main reason for this.
Additionally, a recent Swedish study provides further evidence that UK and EU farmers are
being disadvantaged as a result of the poorly implemented regulatory system, showing that
European farmers could increase their annual revenues by 1 billion euros if they were
allowed to cultivate GM crops such as maize, soybeans and sugar beet (of particular
relevance to the UK).

Q4 The national interest would be better served if decisions currently made at EU level, and
the current regulatory system, were properly adhered to, without political interference from
certain individual Member States.
The current regulatory framework is adequate, but needs to be more rigorously applied.
Higher political priority should therefore be given to increasing the efficient processing of
applications. GM products should be put to vote without delay, with Member States’ votes
based on EFSA opinion. The Commission should also find a reasonable path forward that
is accepted by a majority of Member States, but ensures a freedom of choice for farmers
within a science-based system.

Q6 Existing regulations with regards to agricultural biotechnology ensure the protection of
the environment, but we would like to see regulations more rigorously applied, as we are
concerned about the current implementation of the regulations. In 2011, the European
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Commission released research from over 130 research projects, involving 500 independent
research groups, over the period of 25 years, which concluded that ‘there is, as of today, no
scientific evidence associating GMOs with higher risks for the environment or for food and
feed safety than conventional plants and organisms.’” In fact, GM crops have notable
environmental benefits, allowing farmers to deliver more food with a smaller environmental
impact. In 2011 alone, the use of GM crops meant that 473 million kg less pesticide and
herbicide had to be sprayed, reducing CO2 emissions by 23.1 billion kg.
Despite this, the current management and implementation of the existing regulations in this
area has led to severe financial implications for the UK. This is most notable in the form of
the delays suffered by the industry.
The current backlog in the EU approvals system for GMOs would take almost 15 years to
clear at 2012 approval rates. A study published by the EU Commission in 2010 estimated
that the overall cost to the economy of such disruptions could total nearly €10 billion. The
costs in having GMOs approved in Europe has also been estimated at €7 — 10 million per
event, predominantly due to the large number of studies which applicant companies have to
present to European Food Safety Authority (EFSA).
This backlog, combined with the costs of the approvals process, and the fact that European
farmers are not given the option of growing most GM crops, creates a blockage to the
commercialisation and export of agricultural innovations by the UK research centres. It also
contributes to rising food prices, and undermines the international competitiveness of UK
and European farmers.

Q8 Existing regulations governing agricultural biotechnology and GM in particular, are
designed to ensure environmental (and consumer) safety. The EU has one of the world’s
strictest approval procedures for GM products. Whilst the current regulatory system
regarding the agricultural biotechnology sector is a suitable science-based and evidence-
based system, it is overlaid by a political process which is being misused by some Member
States as a way of disabling the approvals process.
In cases where decisions on GM crops have reached EU legal action, the European Court
of Justice enforced existing regulations, as evidenced when the ECJ ruled against a French
ban on the cultivation of GM maize.

Q11 The EU does not necessarily need to take more or less action, but it needs to ensure
that current regulations are applied and adhered to. Should the EU decide to take action in
the future, it should be based on scientific evidence, with a full impact assessment to
understand any consequences of such an action. Such a decision should also be strategic,
and long-lasting.

Q15 The global population is expanding rapidly — there are forecast to be 9 billion people
on the planet by 2050, and critical resources such as land, water and energy will become
scarcer. The challenge posed to the global food supply by climate change and the
increasing population means that we need as many tools as possible to help us grow more
food in a sustainable way.
Biotechnology is one of many ways we can improve Yyields while reducing the

18



environmental footprint of agriculture, including through reduced spraying, cutting carbon
emissions and conserving water. It is therefore imperative that the regulatory approvals
process is properly applied and adhered to going forward, in order to allow UK and
European farmers to benefit from agricultural biotechnology to respond to increasing
demand whilst ensuring that the environmental impact is  minimised.
Where food stuffs, such as animal protein in the form of soy, can be produced in a more
effective an efficient way in countries outside the EU, the system of approving new traits
coming from those countries should be streamlined to ensure the best use of natural capital
and land use both within Europe and further afield. Current EU legislation and capacity is
again not keeping up with the rapid pace of change at a global level.

Agricultural Engineers Association

This consultation has very limited impact on the Outdoor Power Equipment sector of our
industry and all comments relate to Directive 2000/14/EC relating to the noise emission in
the environment by equipment for use outdoors and the Machinery Directive 2006/42/EC
which also include noise provisions for equipment.

Advantages and disadvantages

1. What evidence is there that EU competence in the area of environment
and/or climate change has:

i.  benefited the UK / your sector?

Harmonised requirements for noise provides a level and transparent market place across
EU27.

i. disadvantaged your sector?

There are overlapping different noise requirements within the provisions of Directives
2000/14/EC and 2006/42/EC which increase the costs and burden to manufacturers and
consumers without any benefit. In addition it is mandatory to use third party test facilities
to comply with 2000/14/EC.

Where should decisions be made?

2. Considering specific examples, how might the national interest be better served
if decisions:

i.  currently made at EU level were instead made at a national, regional or
international level? (What measures, if any, would be needed in the

absence of EU legislation?)
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If decisions were made at an international level then manufacturers could market globally
by homologating products to a harmonized international standard. The EU would need to

accede to this agreement.

ii. currently made at another level were instead made at EU level?
None.

Internal market and economic growth

3. To what extent do you consider EU environmental standards necessary for
the proper functioning of the internal market?

It is extremely important to guarantee a level playing field for manufacturers and
their products to have harmonized environmental standards.

4. To what extent does EU legislation on the environment and climate change
provide the right balance between protecting the environment and the wider UK

economic interest?

No expertise.

Current legislation

5. Considering specific examples, how far do you consider EU legislation relating
to environment and climate change to be:

i. focused on outcomes (results)?
No expertise.
ii. based on an assessment of risk and scientific evidence?

No expertise.

Doing things differently

6. How could the EU"s current competence for the environment be used more
effectively? (e.g. better ways of developing proposals and/or impact
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assessments, greater recognition of national circumstances, alternatives to
legislation for protecting/improving the environment?)

More effective use could be made of EU’s competence for the environment by
creating an EU wide funded environmental enforcement agency instead of relying on
National agencies which all have varying agendas and resource demands.

7. How far do you think the UK might benefit from the EU taking:

i.  More action on the environment/climate change?

No expertise.

ii. Less action on the environment/climate change?
No expertise.

8. Are there any alternative approaches the UK could take to the way it implements
EU Directives on the environment and climate change?

No expertise.

9. a.What advantages or disadvantages might there be in the EU having a greater
or lesser role in negotiating and entering into agreements internationally or with
third countries?

No expertise.

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?
No expertise.
Future challenges and opportunities

10. a. What future challenges or opportunities might we face on environmental
protection and climate change?

No expertise.

b. Going forward what do you see as the right balance between actions
taken at international, EU, UK, and industry level to address these challenges
and opportunities?
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No expertise.

c. What would be the costs and benefits to the UK of addressing these
future challenges at an EU level?

No expertise.

Anything else?

11. Are there any general points you wish to make which are not captured in any of
the questions above?

The UK government should make available the relevant resources/expertise to
negotiate and protect the UK position at EU and international level regardless of
whether the representatives are from government, industry or academia. Follow
examples of Germany, Italy, Spain, France, etc.

Agricultural Industries Confederation

Introduction

Through its member companies, the AIC represents services and inputs to agriculture worth
over £6.5 billion. The Agri-Food sector accounts for 6.5% of the UK’s total economy and
generates £80 billion in Gross Added Value.

AIC welcomes the opportunity to challenge the status quo resulting from an extensive
period of developments in environmental legislation, in the last 25 years.

While many of these interventions were necessary, and have relevance today, some will
not be appropriate in the context of up-to-date science, evidence and challenges (Ref. The
Future of Food and Farming, The Government Office for Science, (2011). For the
agricultural industry especially, food production, climate change and environmental
protection are intrinsically linked. Sustainable solutions for the longer-term will require a
movement away from aspects of current legislation (e.qg. its scientific basis or its
implementation).
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Arising disadvantages, doing things differently and future challenges and choices

The Regulation for placing Plant Protection Products on the Market (2009/1107),
Sustainable Use of Pesticides Directive (2009/128/EC), Nitrates Directive (91/676), Water
Framework Directive (2000/60) Drinking Water Standards (98/83) and the Industrial
Emissions Directive (2010/75), in their current form, are beginning to bear consequences
for agriculture. This is why AIC and its partners are in the process of preparing
evidence on the threats of the current legislative approach on business interests, the
sustainable intensification of agriculture, and the opportunities that lie beyond. This
will be made available to Government by the end of 2014 at the latest.

We believe that industry would be better equipped to handle the issues of today and in the
future, with greater investment in science, its targeted application through technology,
acceptance of the role of capable, skilled people and a policy review of environmental
standards which better match varying levels of confidence in managing risks in the UK.
This will require regular reviews of the above legislation at EU and UK level to:

i) More broadly assess the cumulative as well as individual effects of
legislation,
i) Examine evidence of where legislation fails to drive innovative solutions

which could otherwise produce more food, and at the same time achieve
environmental protection

iii) Consider opportunities for alternative policy drivers which could deliver
multiple benefits beyond that which can be achieved by a so termed single-issue
legislative approach.

iv) Investigate greater UK decision-making on specific and relevant outcomes
for regional environmental quality

Advantages

With particular reference to UK and EU Climate Change legislation; overall this has created
the most significant shift in environmental awareness in history and has provided an
incentive for greater ‘corporate social responsibility’ and sharing of academic expertise
internationally.

Agri-supply trade businesses and their farmer customers are now appreciating where there
may be opportunities to secure products and services in the market place in the future.

Current disadvantages
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However, the well-known problem of carbon trading in Europe being based on a carbon
price, more than half that of carbon traded in the UK, has, and currently places the UK at a
competitive disadvantage compared to other EU based companies, and will continue to do
so until the issues with the EU ETS Scheme are rectified. Presently, UK and European
competitors are not trading on a level playing field.

Arising disadvantages

Furthermore, if, at any point in the future, the pace of target GHG emission reductions,
implemented through Climate Change legislation (UK of EU) is set higher than the technical
and economic feasibility to achieve them, the interests of UK and EU are at risk of unfair
competition from countries outside the EU.

Evidence

The effects of the EU Emissions Trading System on EU fertiliser production, is a case in
point, where domestic production is at risk to international trade. See attached position
paper from our AIC’s European partner trade association, Fertilisers Europe, in response to
the 2030 framework for climate and energy policies and related evidence:
www.fertilizerseurope.com/fileadmin/user _upload/publications/trade economy_publications
/Gas_publication 2012.pdf.

Arising disadvantages

AIC is also a key partner in supporting agriculture to make its contribution to GHG
emissions, through the UK GHG Action Plans. While we support the actions within these
plans and are confident that the sector’s target emissions will meet with improving farm
efficiencies, and other related technologies, the outlook for 2020-2050 is less clear and
potentially more problematic to the interests of agriculture plc, upon which our business
depend on. ltis in this period that both UK and EU climate change could be detrimental to
AIC businesses depending on the share of the effort that agriculture is expected to take
bearing in mind requirements for increasing farm production. See attached agriculture
industry position paper.

Annex document -

Agriculture and Climate Change:
a position paper by the Delivery Partners for the
Agricultural Industry Greenhouse Gas Action Plan
October 2010
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Climate change presents a challenge to agriculture worldwide — how to produce
more food and non-food products while having a reduced impact on the local and
global environment.

1. Professor Sir John Beddington, Chief Scientific Adviser to the UK Government, warned in
2009 of a “perfect storm” of increasing demand for food, water and energy in the face of a
changing climate. He highlighted the challenge of the need to almost double food
production by 2050 while adapting to climate change and helping to mitigate its severe
impacts.

2. Farmers worldwide currently have access to sufficient land on which to increase
production, but to meet this challenge there is a need for investment in inputs,
infrastructure, improved skills and innovations derived from research.

3. The precise impacts of climate change on agriculture are difficult to predict, but they will
be experienced most likely through extremes of weather worldwide. As representatives of
the UK agricultural industries we are firmly of the opinion that climate change is a threat to
global human well-being, while recognizing that it may also present new economic
opportunities for our sector (improved production efficiency, diversification, etc.). Our
response to climate change may bring about many other environmental benefits, but there
are likely to be complex trade-offs as well.

4. We support the UK Government's efforts to secure an international climate change
agreement, and accept our responsibility to future generations for reducing the net
greenhouse gas (GHG) emissions from agricultural production. To this end, we have
devised a workable Action Plan, and we will embark on a programme of activities to ensure
its effective delivery.

We draw attention below to the limited potential for GHG emission reductions from
agricultural production, and the shortcomings of international reporting systems

5. The nature of agricultural GHG emissions is very different from other sectors of the
economy such as electricity generation, transport, manufacturing, etc. The principal
greenhouse gas for most industries is carbon dioxide (CO2) from fossil fuel combustion,
while for agricultural systems methane and nitrous oxide are the main GHGs. Determining
these emissions is much more complex than measuring CO2, and they are bound up in
highly complex and imperfectly understood natural soil and animal microbial processes.
These processes are not directly controllable by human intervention, and furthermore they
are subject to seasonal and annual variability as a function of the weather, crop yield, etc.

6. A supply of nitrogen from organic or inorganic sources is an absolute requirement for the
growth of crops and pasture, and it is an unavoidable consequence of soil processes that a
small amount of the nitrogen in an agricultural system will be emitted as nitrous oxide.
Likewise, methane is produced inevitably by bacteria in the rumen of cattle and sheep as
they break down the cellulose in their diet, producing milk and meat for human consumption
from the large areas of grassland that are often unsuitable for arable crops.

7. Unfortunately, the way that agriculture’s emissions are reported globally in the GHG
inventory does not reflect many of the benefits that farming can bring (e.g. by storing
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carbon in vegetation and soils, or by contributing low-carbon energy services to other
sectors).

The Industry’s Action Plan

8. The agricultural industry Greenhouse Gas Action Plan is a firm statement of intent and a
commitment to reduce our sector’'s annual GHG emissions by 3 million tonnes CO2
(equivalent) in England by 2020. Our focus is based on the following principles:

+ production efficiency gains should be the focus of activity - we are seeking to improve the
resource efficiency of production and reduce emissions per unit of output.

» we need an improved agricultural GHG inventory that accurately reflects progressive
changes in farming practice, such as improvements to livestock diets, nutrient management
and manure management.

« all other GHG costs and benefits associated with the industry should be recognised, such
as the contribution of on-farm renewable energy and the storage of carbon in vegetation
and solls.

9. Factors over which the agricultural sector has a degree of control mostly concern
efficiencies of resource utilisation:

* nitrogen - in animal manures, crop residues, fertilisers and animal feeds impacting on
nitrous oxide emissions

* livestock management systems - where methane emissions are related to production
efficiencies.

* energy and fuels (net carbon dioxide emissions)

10. We believe that working through a voluntary industry-led partnership alongside
government will capture existing good practice, and provide a potentially more cost-
effective way of addressing the climate change challenge than regulation alone.

11. Successful examples already exist of this kind of voluntary initiative, as well as a range
of sector-specific advisory services and roadmaps. Alongside Defra’s own actions, the GHG
Action Plan is intended to capture and extend best practice as well as addressing the gaps
in farm business advice as they are identified, to ensure a concerted effort by the entire
agricultural industry, sector by sector, across all regions and all categories of farmers and
growers (conventional, organic, etc.).

Future possibilities

12. As an industry, we need to establish realistic goals for reducing agricultural GHG
emissions towards a minimum future level, beyond which it may not be biologically possible
to make further reductions. We must also remain open to future technological
breakthroughs or innovative production systems that might be possible in the long term.

13. The biologically-constrained future minimum level of agricultural GHG emissions needs
to be placed in the context of a decarbonised UK economy which recognises the
contribution of agriculture to renewable energy and carbon storage, including new bio-
based pathways such as biomass energy with carbon capture. The challenge of
simultaneously reducing emissions while maintaining or increasing food production was
recognised in the recent DECC 2050 Pathways Analysis.
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14. It should be possible to establish an optimum GHG balance for the UK, based upon the
most efficient systems producing domestically a substantial proportion of the food needs of
the future population (c. 70 million by 2050). Concentrating on increased yields and
efficiency across all types of farming would allow land to be available also for forestry, the
cultivation of bioenergy crops and the maintenance of permanent grassland, all of which
would increase the storage or displacement of carbon from burning of fossil fuels while
providing other environmental benefits (biodiversity, soil quality, water quality, etc.

Alberta- UK Office

Alberta United Kingdom Office

7" June, 2013

Dear Minister

RE: Second semester of the Balance of Competences Review

Thank you for the opportunity to attend the FCO’s Balance of Competences briefing held on
20 May. Your review’s call for evidence has been firmly noted and, in the first instance, |
thought you might be interested in the Government of Alberta’s experience of proposed
European regulation with unintended consequences.

You may be aware that the Government of Alberta has been engaging with the European
Commission and Member States over the implementation of Article 7(a) of the Fuel Quality
Directive (FQD), which, as it currently stands, could unfairly discriminate against the
Albertan oil sands. While we fully support the principle of the FQD, we remain concerned
that its implementation will be based on discrimination, not sound scientific evidence.

It is on this point that the FQD is a prime example of EU level regulation, imposed on the
UK, which is poorly thought out and may carry with it a number of unintended
consequences that the UK government may wish to consider:

The proposed implementing measure currently contains a series of provisions which are
designed to discriminate against the oil sands of Alberta while not applying a similar degree
of scrutiny to most of Europe’s current major crude oil sources. This approach may have
the knock on effect of penalising UK companies operating in (or supplying) the Canadian
Province of Alberta.

Currently only 40% of crudes entering the EU are reported. The Government of Alberta is
fully transparent in its crude reporting and so the FQD has the effect of heavily penalising
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transparency. It is hard to see how this approach will assist in meeting the FQD’s objective
of securing a 6% reduction in Eurozone CO2 emissions, and how this will possibly assist
the UK in meeting its own environmental reduction targets.

The Government of Alberta is fully committed to the principle of transparency in the
adoption and enforcement of policy and regulation. We hope that the comments above may
be considered as part of your Balance of Competences review. Please do not hesitate to
contact me should you require any further information.

Yours sincerely

Alberta — United Kingdom Office

AMSTaR Consultancy

Q1 Common legislation and regulations are an enormous benefit to large-scale enterprises
(e.g. infrastructure development) where consortia are often multinational, and partners
come with similar backgrounds and a ‘common language'. Many environmental challenges
are so great that there is a need for a response with sufficient weight (i.e. EU involvement)
to be effective.

Q2 Local variations in human and natural resources often require special treatment, and an
EU 'one-size-fits-all' approach may not always be the best solution. EU legislation is often
reactive and is too slow-moving to be effective. It is rarely flexible enough and reviewed
often enough to respond adequately to changing circumstances, and is hardly ever judged
against outcomes.

Q5 EU standardisation is vital in any issues with cross-boundary implications, especially in
the areas of water and air quality, and in certain cases waste management. Concerning the
management of resources (mineral and natural), it is necessary to introduce a certain
degree of freedom to allow for local variations.

Q6 At present, much EU legislation is too inflexible, and lags behind need in areas where
change is rapid. In general, environmental control and regulation is fully compatible with
economic interests, but only if the right conditions exist for entrepreneurs and investors to
be able to take advantage of the opportunities offered, particularly in the field of renewable
energy.
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Q9 EU legislators and regulators need to recognise that local variations in mineral, natural
and human resources, together with economic circumstances, can have a major effect on
the utility and effectiveness of EU competence. Perhaps a more active dialogue between
EU and UK legislators would help achieve this.

Q10 Benefits might include:
- more long-term, strategic thinking and planning.

- greater confidence in overseas marketing.

Q11 Benefits might include:
- less onerous burdens, particularly for SMEs.

- regulations more suited to local circumstances.

Q12 Greater transparency in the mechanism by which the UK interprets EU Directives, with
reference to how other member states do things differently.

Q13 Standardisation across the EU is vital to the successful export of UK technology and
services. But excessive standardisation would stifle the possibilities of the UK benefitting
from particular advantageous circumstances in human and/or material resources.

Q14 Climate change is the most trans-national of current environmental issues, and it is
therefore vital for the UK to be fully integrated with the EU at the UNFCCC.

Q15 Climate change is the most serious and challenging symptom of our dis-ease with the
planet in terms of resource and energy consumption. It is also linked to population growth
and trans-national redistribution and increasing urbanisation, issues which both need to be
tackled urgently. Resource and energy efficiency offer huge economic opportunities for
countries which are prepared to address them.

Q16 The 'right balance' will depend on the particular issues being addressed. As there is no
single solution, the best approach would be to promote dialogue and cooperation between
UK, EU and international organisations involved.

Q17 Without EU cooperation, the costs could be unsustainable, but conversely, working at
an EU level would dilute some of the benefits to the UK.

Q18 No, all points captured elsewhere.

Anaerobic Digestion and Biogas Association
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The Anaerobic Digestion and Biogas Association (ADBA) is grateful for the chance to
respond to the government’s review of the balance of competences between the UK and
EU on environmental and climate change policy.

ADBA is the trade association that represents the range of interests and matters related to
the anaerobic digestion of organic materials (“AD”) across the UK. ADBA understands the
complex range of skills required by developers of new AD plants, from feedstock
management through technology to energy production, markets and resource to land.

ADBA has 350 members from across the AD industry, including farmers, local authorities,
waste management companies, supermarkets, food processors, plant operators, energy
and water companies, equipment manufacturers and suppliers, haulage operators, gas
vehicle designers and conversion specialists, consultants, financiers and supporting service
companies.

Biogas from AD is an ultra-low carbon, flexible green gas which is generated constantly and
can be stored, helping to mitigate peak demand requirements. Already producing more than
four times solar PV, anaerobic digestion can generate more than 10% of the UK’s domestic
gas demand and can be scaled up fast, helping to keep the lights on through the energy
crunch as well as generating around 35,000 jobs. At the same time it can make a significant
contribution to reducing climate change, improving air quality and energy and food security,
recycling valuable nutrients and organic matter back to land, replacing chemical fertilisers
and preserving critical resource targets, subject to the right policies being in place.

Around two thirds of the sector’s potential comes from treating food waste. Separate food
waste collections have been proven to reduce overall waste arisings, achieve cost savings
while of course allowing the material to be treated through anaerobic digestion, which
government recognised in 2011 gives ‘the greatest environmental benefit’ of any food waste
treatment.

Advantages and disadvantages

1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?

ADBA believes that the overarching revised Waste Framework Directive (r'WFD) has
provided the impetus and certainty needed to develop more sustainable waste
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management practices, including the treatment of organic waste through anaerobic
digestion (AD).

The introduction of binding recycling and landfill diversion targets has given local authorities
the confidence to deliver long term waste collection solutions to ensure that waste is dealt
with more effectively, for example through separate food waste collections and mixed green
waste collections.

EU policy has given businesses and local authorities greater certainty that policy is being
set on a long term basis, rather than the perceived likelihood of more changes under
national government policy.

European air quality legislation has also helped to highlight the poor air quality in many
urban areas in the UK, and the UK’s failure to comply with legal limits on Nitrogen Oxides
(NOXx) has led the government to explore cleaner transport options, including gas vehicles.
This was exemplified by the UK’s Supreme Court ruling in May 2013 that the UK
government was failing to meet air pollution limits, with the possibility of large fines if NOx
levels are not addressed.

While any infraction proceedings are likely to be delayed given the European Court of
Justice will need to clarify a number of legal issues, the case brought clear pressure on the
UK to address why they had not met the targets. This has contributed, at least in part, to the
Department for Transport’s ongoing drive to develop a coherent strategy to increase the
number of gas and biomethane vehicles operating in the UK, to the benefit of the
biomethane transport sector.

We also believe that the EU wide target to deliver 20% of energy from renewable sources
by 2020 has helped to boost investment in the green economy by providing long term
certainty over the direction of policy. Recently published figures by DECC show that
electricity generation from renewables increased by 19% in 2012 to account for over 11% of
the UK’s electricity generation. We therefore strongly support the extension of a renewables
target to 2030, and disagree with current UK government thinking that such a target should
be rejected on the basis that it does not offer member states the requisite flexibility to
manage their energy use effectively.

Leading businesses have consistently stressed the economic benefits that can be realised
through long term green energy targets. This is demonstrated around recent calls for a
2030 decarbonisation of the power sector target, which was supported by companies
including Asda, Microsoft, Pepsico, Phillips, Siemens, SSE and Unilever.

ii. disadvantaged the UK / your sector?

The ongoing development of European end of waste criteria for biodegradable waste has
arguably created confusion and stymied the development of the digestate market in the UK.

Digestate is a by-product of the anaerobic digestion process, and can be applied to land as

a biofertiliser, reducing the dependence on artificial fertiliser and recycling nutrients to land.
If digestate is to be sold however, to other farmers or garden centres for example, the seller
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needs to be able to demonstrate that it is a quality product. This is done through meeting
“end of waste criteria” — in the UK the standard is BSI PAS 110.

Over the last two years however, the European Commission has moved towards
developing separate end of waste criteria for biodegradable waste which could eventually
supersede the UK’s PAS 110. This has created uncertainty over the standards that
operators would have to meet, and over the costs of transitioning from PAS 110 to a new
regime. ADBA believes that there is unlikely to be a significant amount of digestate trading
across member states and therefore it is inappropriate for there to be EU level regulation.

Where should decisions be made?

2. Considering specific examples, how might the national interest be better served if
decisions:

ii. currently made at another level were instead made at EU level?

ADBA believes that it is important that the EU continues to set strong targets on landfill
diversion and renewable energy in order to help drive policy in these vital long term areas.

Where there is already effective member state regulation on an issue where there is little
international competition or trade (see end of waste example above), it makes little sense
for decisions to be made at the EU level.

ADBA supports the principle that national and local government should have the freedom to
establish more ambitious environmental policy than that mandated at the supranational
level. EU or global agreements are there to provide a minimum baseline, and where nations
and regions are able to diverge from this to deliver above this baseline they should be
encouraged to do so.

A pertinent example concerns Scotland’s approach to source segregated waste collection.
The rWFD requires that ‘by 2015 separate collection shall be set up for at least the
following: paper, metal, plastic and glass’, but only where this is ‘technically,
environmentally and economically practicable’, which the UK government has used to
argue that commingled collections will still be legal in 2015. Scotland’s devolved
government has gone much further however, committing to rolling out food waste
collections across all local authorities and businesses by 2015, in addition to the rWFD
requirements on paper, metal, plastic and glass.

Internal market and economic growth

3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?
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We believe that this is very important. Common environmental standards are needed on
energy production, recycling and other areas to ensure the competitiveness of UK business
alongside environmental protection.

4. To what extent does EU legislation on the environment and climate change provide the
right balance between protecting the environment and the wider UK economic interest?

We disagree with the premise that protecting the environment and UK economic growth are
conflicting aims. The green economy now accounts for 8% of the UK’s GDP and the CBI
has noted that in 2012 over a third of the UK’s economic growth came from the green
sector.

Defra’s Ecosystem Markets Task Force (March 2013) also outlined how business can profit
from more sustainable activities. The report paid particular attention to the benefits that
anaerobic digestion plants on farms can deliver, while recommending that unavoidable food
waste should be diverted to local AD plants.

Doing things differently

6. How could the EU"s current competence for the environment be used more effectively?
(e.g. better ways of developing proposals and/or impact assessments, greater recognition
of national circumstances, alternatives to legislation for protecting/improving the
environment?)

We agree that there does need to be a greater recognition of national circumstances. As we
explained in question 1(ii) with relation to end of waste, it is not always appropriate to
develop overarching regulation where national legislation is already sufficient, and where
there is little competition or trading between member states.

This greater responsiveness to the national context should also apply to waste reduction
and energy generation targets where different Member States often have very different
recycling rates and levels of renewable energy generation. Targets therefore need to be
variable to make sure that all nations are stretched without being pushed too far, although
there does of course need to be an overall framework to give a clear direction of policy.

7. How far do you think the UK might benefit from the EU taking:

i. More action on the environment/climate change?

We believe that strong EU action on the environment and climate change has had a
positive impact on developing the circular economy in the UK, which in turn creates
significant economic opportunities in developing industries such as anaerobic digestion.
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We would therefore welcome greater EU action, which would also ensure that UK business
would not be at a competitive disadvantage as the same legislation would be implemented
across member states.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

ADBA believes that the UK government has not acted within the spirit of the rwFD which
clearly mandates that member states should be encouraging source segregated waste
collections, including separate biowaste collections.

Article 11 stipulates that ‘by 2015 separate collection shall be set up for at least the
following: paper, metal, plastic and glass if technically, environmentally and economically
practicable’, while article 22 requires member states to ‘encourage the separate collection
of bio-waste with a view to the composting and digestion of bio-waste’.

The UK government has however fought successfully in the courts to argue that the
continuation of commingled collections is a legal interpretation of article 11, while offering
support to separate food waste collections through the Waste Collection Support Scheme
only as the third option of three.

9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?

There is a clear advantage in the EU playing a greater role in negotiating internationally, as
this will help to produce a level playing field for businesses by agreeing common
international standards.

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

ADBA believes that it is imperative that that the UK is part of “Team EU” at the UNFCCC.
The UK will hold less sway in climate change negotiation if it operates alone. Other nations
are also likely to pay close attention to the approach the EU takes.

Future challenges and opportunities

10. a. What future challenges or opportunities might we face on environmental protection
and climate change?
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Food security will become a pressing strategic concern in the coming years as the growing
global population puts increasing pressure on food production, while peak phosphorus
production will also be reached, exacerbating this problem.

Phosphorus is a central ingredient in artificial fertiliser and is therefore vital to food
production, without which we cannot meet global demand. Phosphorus is a finite resource
however and peak production is projected to be reached in 2033, after which levels of
phosphorus will fall.

Anaerobic digestion presents an excellent opportunity to tackle this issue, as the process
recycles the nutrients in organic waste, including phosphate, back to land when digestate
from the AD process is used as a fertiliser, eliminating the need for phosphorus intensive
artificial fertiliser.

Energy security is also emerging as a key challenge to the UK’s long term economic health.
As countries are forced to look for alternatives to fossil fuel supplies of energy, the UK is at
risk of facing a shortfall of energy, highlighted by Ofgem earlier this year, which would push
energy bills up and increase the risk of blackouts. The production of biogas through AD can
however help to address this — the sector could meet 10% of the UK’s domestic gas
demand, and biogas can be used as baseload energy to balance the intermittency of other
technologies.

These challenges are of course international in nature, and therefore require international
action so the EU should have an active role to play.

Association for the Conservation of Energy

The Association for the Conservation of Energy aims to reduce overall energy demand to
ensure a secure and sustainable energy future. Through our lobbying, campaigning and
research we help to achieve sensible and consistent policy, legislation and targets. ACE
works to raise a positive awareness of energy conservation and encourage increased
investment in all energy-saving measures.

We welcome the opportunity to contribute our views to this consultation.

Advantages and disadvantages
1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?

Without the various pertinent directives — currently the Energy Performance of Buildings
directive, and the Energy Efficiency directive - the UK energy efficiency industry would be far
less economically robust than it currently is. European legislation is vital to this industry’s
operation.

il. disadvantaged the UK / your sector?
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The only way our sector have been disadvantaged has been the continuing failure by the UK
government to ensure full compliance with the relevant directives. And by the negative
approach almost invariably taken by UKREP regarding any proposals emanating from either the
Commission or the Parliament. .

Where should decisions be made?
2. Considering specific examples, how might the national interest be better served if decisions:

i. currently made at EU level were instead made at a national, regional or international level?
(What measures, if any, would be needed in the absence of EU legislation?)

We do not accept that there is any good argument for the measures to be taken to assist our
industry to be taken on a national rather than EU level; we have too much experience of gross
inconsistency of national policy making on energy efficiency matters. Thank heavens that EU
directives are so much more complex and difficult to mess around with.

ii. currently made at another level were instead made at EU level?
The EU level provides a level playing field for our industry.

Internal market and economic growth
3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

These are absolutely vital.

4. To what extent does EU legislation on the environment and climate change provide the right
balance between protecting the environment and the wider UK economic interest?

The checks and balances within the European policy making machinery ensures this occurs —
very unlike the “elected dictatorship” arrangement in the UK , where the legislature is controlled
by the executive

Current legislation
5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?

So far as the EPBD and EED cited in 1(i) are concerned, these directives are specifically
designed to deliver results which can be measured. Which is rather more than can be said for
most UK policy — how for instance are we to know when/if the Coalition flagship programme
“Green Deal” has succeeded in achieving its objectives - as these have never been identified?

ii. based on an assessment of risk and scientific evidence?
That is precisely what the EC’s mandatory impact assessment process for directives ensures

Doing things differently

6. How could the EU"s current competence for the environment be used more effectively? (e.g.
better ways of developing proposals and/or impact assessments, greater recognition of national
circumstances, alternatives to legislation for protecting/improving the environment?)
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One way would for the Commission to do its job more vigorously of ensuring that Member
States do deliver each directive’s’ requirements purposefully

7. How far do you think the UK might benefit from the EU taking:

i. More action on the environment/climate change?

We are convinced that without more directives and targets, our industry will not continue to
grow

ii. Less action on the environment/climate change?
This would be very bad for the UK energy efficiency industry

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

Yes. We should be less frightened of the idea of gold plating directives, especially as it has
been seen elsewhere in Europe that by building sensibly upon the minimum requirements of
directives, more cost-effective energy savings can be achieved — with greater benefit both to
our environment and economy.

9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?

We believe that the EU should have a greater role, as it can speak for a more powerful bloc.
b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

Very valuable.

Future challenges and opportunities

10. a. What future challenges or opportunities might we face on environmental protection and
climate change?

We will face enormous problems meeting the challenges of combating the threat of climate
change. It is vital that Europe continues to take the lead in maximising the business

opportunities available in doing so.

b. Going forward what do you see as the right balance between actions taken at international,
EU, UK, and industry level to address these challenges and opportunities?

More decisions should be taken on a pan-European basis

c. What would be the costs and benefits to the UK of addressing these future challenges at an
EU level?

The costs would be minimal, the benefits considerable, of improving the efficiency with which
we use fuel. To date the most effective legislation assisting this has been largely Europe-wide.
Given the short term nature of so much decision making in the UK, it is vital that the EU
continues to play a growing role in this policy area.

Anything else?
37



11. Are there any general points you wish to make which are not captured in any of the
guestions above?

Simply to express sadness at the sheer negativity of this entire consultation exercise.

Association of Drainage Authorities

Q1 We have focussed our response to reflect on the impact EU competence has had on
the flood risk management and water level management sector and also specifically
Internal Drainage Boards (IDBs). We have limited our response to refrain from commenting
more broadly on EU competence in the area of environment and climate change.
We believe there has been no benefit to flood risk management in the UK from EU
competence. There may be benefit in mainland Europe given the fact that there are major
rivers crossing national borders and hence need for transnational co-operation however this
is not the case for the UK (we realise that the UK has opposed the Floods Directive for this
reason).

Q2 We believe there are several examples where EU competence has disadvantaged flood
risk management and IDBs in the UK. For IDBs, the Directives that have most highly
impacted upon their functions include the Water Framework Directive, the Habitats
Directive, the Nitrates Directive and the Waste Directive. All of these have given rise to
large costs associated with compliance which have not necessarily been properly
considered. To comply now and into the future, IDBs have the need to apply vast amounts
of money, resources and time with minimal benefit to reducing flood risk. An example of
particularly high expense will include changes that need to be made to comply with EU Eel
Regulations. Ultimately this will divert important funding away from the flood risk
management budget (see further in guestion 4).
With regards to the Waste Directive, this has been an example of a case where legislation
has not been properly assessed and has had significant consequences to those on the
periphery. In this case IDBs have been caught on the periphery of the legislation which was
mainly considered to deal with other matters. Dredged material, removed from channels
and rivers has been considered as and must be dealt with as ‘waste’ at the cost to the IDB.
With regards to the Habitat Directive there is now the threat of legal action for workers
conducting maintenance work relating to flood risk management, inadvertently killing a
protected species such as water voles. This is a case where legislation creates conflict with
those trying to reduce flood risk and safeguard the immediate environment.

Q3 We believe there are cases where decisions could be better taken at the industry/ UK
level. An example of this is action to be taken to protect Eels. We feel where issues are
more local in context as opposed to trans-national; decisions should be more focussed at
the national level.
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Q5 We appreciate that standards have been necessary to create a ‘level playing field’
however there are cases where differing interpretation across Member States means that
this is not achieved. To exemplify this point, we can use the example of the Waste Directive
where the UK has interpreted dredged material from channels and rivers as ‘waste’. In
other Member States the interpretation has been quite different and this is not treated as
‘waste’.

Q6 There are examples where a disproportionate amount of economic resource has been
diverted from the flood risk management budget, in order to protect the environment (or
more specifically species and habitat protection), following on from EU legislation. We
would argue that this is against the wider UK economic interest. A concern is that this
diversion of funding continues to increase.
Particular examples where this has occurred includes paying for compensatory habitat and,
something that is very current and set to impact in the next few years, paying for the
protection of Eels under the European Eel Regulations 2007 and subsequent Eels (England
and Wales) Regulations 2009. After January 2015 it will be a legal requirement to screen on
any structure with flow over 20m3/day. This will impact what are being termed as ‘critical
structures’ which most notably include many pumping stations in IDBs. Solutions to protect
eels are not only technically difficult but very expensive. Whilst funding for IDBs to take
action in this case is very necessary given that the regulations are in place and as IDBs
themselves cannot get close to affording the actions they need to take, ultimately the
funding will come from the flood risk management budget (FCRM GiA). We would argue
that it would be in the wider economic interest of the country to apply the flood risk budget
in a manner that reduces flood risk. This is at a time where the flood risk budget is being cut
in other areas, such as the maintenance of watercourses and defences. In the last year it
has been evident that lack of maintenance has led to an increase in the duration and extent
of flooding in certain areas (e.g. in Somerset). This has had massive implications to the
wider UK economy, particularly the farming industry.

Q8 Many EU directives are driven by science which has failed to consider matters around
the periphery of the subject matter and does not seem to be challenged when the Directive
is framed. An example of this includes the Waste Directive which has implications on
dredged material from rivers and watercourses. This is a case where a peripheral issue has
not received sufficient assessment during the framing of the regulations but has a
significant outcome at a local level.

Q15 In the future there is likely to be an increase in flood risk and drought risk. This will
have a wide array of impacts including the effect on habitats and water quality.

Q16 With regards specifically to the flood risk industry, we can see that there is need to do
more at industry/ UK level. There may be great benefit in mainland Europe given the fact
that there are major rivers crossing national borders and hence need for trans-national
cooperation. For certain issues, mainly those that aren’t trans-national in nature, it is

39



important to think greater about the impact of international agreements at the industry level
before taking action on the international level.

Q17 We believe that it is important to bear in mind the costs of implementing EU
Regulations and that these are nearly always underestimated.

Q18 We want to reiterate that we have focussed our response to reflect on the impact of
EU competence on the flood risk management and water level management sector. We
believe that going forward there is a need to think carefully on what is being agreed upon
and the costs (e.g. EU Eel Regulations). We realise there are benefits of EU competence
such as trans-national cooperation and more ambitious standards in areas that would
otherwise be politically impractical for progress. However the ‘one size fits all' approach
does not recognise differences between already existing practices and geographies in
Members States. This is where national/ industry level decision making and input is
needed.

Association of Manufacturers of Domestic Appliances

1. What evidence is there that EU competence in the area of environment and/or
climate change has:

I. benefited the UK / your sector?
il. disadvantaged the UK / your sector?

There are a significant number EU initiatives which have impacted the UK. Examples that
affect the domestic appliance sector are those relating to:

. Protection of the ozone layer / global warming
. Energy efficiency marking for products (A through G labels etc)
. Ecodesign requirements, for example defining minimum energy performance criteria

for appliances

. Various laws controlling the use of chemicals; RoHS, REACH, materials in contact
with food, etc

. Producer responsibility legislation, such as Directives on packaging, waste electrical
and electronic equipment and batteries

Domestic appliances are, with a few exceptions, designed to be sold across the EU and
often in markets outside the EU as well. Therefore having a single market for these
products has been a significant advantage. If the UK were not in the EU manufacturers
they would still have to comply with all these laws anyway, similar the situation in Norway
and Switzerland at present.
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This is not to say that all aspects of every EU law have benefitted UK businesses, there are
certainly some instances where we believe that the law has requirements that are either too
stringent or regulate areas that do not require regulating. However, while the UK is an
entity (depending on what happens on Scottish devolution) we have a large vote in EU
institutions and at least have the possibility to influence events. Were we to leave the EU
we would still have to meet EU laws but would have no say over their content.

2. Considering specific examples, how might the national interest be better served if
decisions:

I. currently made at EU level were instead made at a national, regional or international
level? (What measures, if any, would be needed in the absence of EU legislation?)

il. currently made at another level were instead made at EU level?

The domestic appliance sector does not want to have to comply with a plethora of different
national laws. Every national law represents an additional cost that either has to be passed
to the end customer or reduces the profitability of the business affected.

As an example, the UK has WRAS requirements that cover the connection to the water
supply and these cover domestic appliances such as washing machines, dishwashers, etc.
No other EU country has these requirements and yet they seem to survive by simply
complying with the applicable pan-European standards. As such, in this area, doing
business in the UK is more restrictive than in other Member States.

Equally, we are aware of a draft French law which seeks to require a particular symbol to
signify whether packaging is recyclable. As an industry we have made our concerns on this
known to both the UK government and the Commission as we see it as a barrier to free
trade.

No law has any value unless it is enforced in an effective and fair manner and the penalties
for non-compliance are dissuasive. If it were seen that the UK national interest required
extra requirements to be applied then these would only be effective if the market
surveillance regime had the resources to prosecute offenders. Clearly there would be no
‘mass immunisation protection’ if the law were specific to the UK (and even less so if it
applied in only one region of the UK) which would therefore require more resources to
achieve the same level of protection as compared to a law that applied either globally or
within the EU. This consideration would also need to take into account the fact that,
increasingly, consumers and businesses are purchasing goods via the internet which
makes market surveillance more difficult.

Already there are environmental measures that have been agreed globally, such as the
Kyoto protocol. It seems that many third countries have not seen fit to pass these
agreements into national and binding law for their own national interest: unfortunately the
likely environmental consequences will not fall solely on such countries.
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As the current debate on hydraulic fracturing shows, not all legislative aspects relating to
protecting the environment are made at the EU level. However, this is not an aspect
affecting the domestic appliance industry and so we make no comment on this point.

3. To what extent do you consider EU environmental standards necessary for the
proper functioning of the internal market?

As far as manufacturers of domestic appliances are concerned, they would wish to see a
set of common legal requirements to be applicable and enforced across as wide a range of
countries as possible, providing those requirements have been scientifically and technically
proven to be valid. Practically speaking, this means at the EU level.

A recent review of environmental legislation carried out by the Advisory Committee on
Environmental Aspects (ACEA) of the International Electrotechnical Committee (IEC — one
of the three international standards bodies, along with ISO and the ITU) showed that many
countries outside the EU (e.g. Japan, China, Australia, New Zealand, South Africa, Latin
America, etc) look to the EU when developing their own legislation. This is not to say that
these countries adopt verbatim EU legislation, more that they wish to ensure that their
exporters and markets are broadly in line with the large trading bloc which is the EU (sorry,
this is work is still in preparation and so it is not possible to provide a document to
reference).

Environmental protection is very much in the public eye and so it is not surprising that there
has been a significant increase in such legislation in recent years. As mentioned in answer
2, the domestic appliance industry would not wish to have to meet a multitude of different
laws across the EU and so they are in favour of measures that facilitate free trade across
the EU. However, we do not believe that it is necessary or appropriate to build into
legislation a requirement for review or amend the law after a period that is typically only 3 or
4 years (Examples are the RoHS Directive and Ecodesign Implementing Measures). It
seldom if ever seems the case that a Directive is “reviewed” and is found to not need
revision!

Sometimes this is because the law contains limit values. However, the 1992 Single Market
and 1985 New Approach are based on the law only containing essential requirements with
Harmonised Standards detailing how to meet these while reflecting the State of the Art.
Non-environmental laws based on the New Approach do not have such a built-in ‘review-by’
clause and have successfully protected EU citizens as regards safety and electromagnetic
compatibility for decades. It seems that ‘progress’ is putting obstacles in the way of efficient
EU law-making.

4, To what extent does EU legislation on the environment and climate change provide
the right balance between protecting the environment and the wider UK economic interest?

This question is valid only if it were possible to separate the UK economic interest from EU
legislation. However, as stated in our answer 1, domestic appliance manufacturers have to
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comply with EU legislation anyway and so any deviation between EU laws and UK laws
places an economic burden on them in terms of facilitating the free trade of goods.
Therefore the only relevant answer applies where subsidiarity exists (e.g. in the operation of
a business) and here it is not necessary to consider the ‘balance’ between EU and UK laws.

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

I. focused on outcomes (results)?
ii. based on an assessment of risk and scientific evidence?

We are concerned that, particularly in the areas of ecodesign and energy labelling, the
Commission and the European Parliament seem to be focussing on “what can we regulate
next”. As a general rule the Commission do not seem to have mechanisms in place to take
the next step and determine whether that law has been effective at meeting its objectives,
rather they seem to be focussed on seeing what new technical areas could be controlled.
To be clear, improving the effectiveness of legislation should be an on-going activity and
not one that is imposed by a “review in ‘X’ years” provision.

For many years the energy labelling Directives focused on a requirement to measure and
display the energy usage and these measures resulted in products with reduced energy
usage, driven by consumer pressure. But recent changes to these measures have added
other parameters to measure and mark, such as water usage, acoustic noise, etc which are
overloading consumers with information. Similarly the initial measures under the framework
Ecodesign Directive focused on including an upper limit of power that could be consumed,
but now we are seeing calls to consider environmentally conscious design, preservation of
rare earth elements, durability, repair-ability and more. Rather than tackling each of these
technical disciplines one-by-one, each implementing measure (EU Regulation) made under
the framework Directive (applicable to certain categories of product, such as vacuum
cleaners) is deciding what to regulate on a piecemeal basis.

The role of the European Commission is to propose legislation, but the mechanism for
deciding what new laws are required is not as transparent as it should be. As seen from an
industry perspective, it seems very rare indeed that the proposal to draft a law results in a
decision that such a law is unnecessary and therefore is not taken forward is very
uncommon. Also it seems that over the decades the number of Staff in the Commission
has progressively increased and correlated with this has been an increase in the quantity
and complexity of legislation. Put another way, the checks and balances that limit the
number of UK civil servants do not seem to apply to their EU counterparts.

6. How could the EU’s current competence for the environment be used more
effectively? (e.g. better ways of developing proposals and/or impact assessments, greater
recognition of national circumstances, alternatives to legislation for protecting/improving the
environment?)
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Although voluntary agreements have their place the domestic appliance industry has found
them to be ineffective for consumer goods where the price of an item is a very critical factor
and there are many manufacturers to choose from. This is because it is very easy for a

company that doesn’t elect to join the voluntary scheme providing an environmental benefit
(such as lower energy consumption) to undercut the price of products that are members of
the scheme. Hence, ensuring a level playing field frequently requires legislative measures.

Notwithstanding the above, there are long-standing processes for how to develop
legislation to support the Single Market dating back to 1985 which were developed to
facilitate the single market by the end of 1992: these have been continually revised since
then but are not used in their entirety to develop environmental legislation. The original
concept was called the “New Approach” and its latest incarnation is referred to as the “New
Legislative Framework”.

Under the New Approach legislation would only contain ‘essential requirements’ and then
standards would provide the technical details. Although this has been used in the field of
safety to protect consumers, workers, users of medical devices, lifts, recreational craft, etc
for decades and likewise to protect the electromagnetic environment (EMC) it has not been
considered appropriate to protect the environment. Here standards are only used to
provide measurement methods with the limits to be achieved defined in law. Therefore, as
technology advances it is necessary to change the law, whereas for safety and EMC it is
only necessary to use a well-tried method of updating references to revised standards and
no change in the law is required. In general the same requirements within the European
standard would apply uniformly across the EU, although if necessary and justified national
differences can be catered for.

In 2012 a new EU Regulation covering standards, including those that support legal
provisions, was published. This provides Member States and their enforcement bodies with
rights to participate in the creation of these standards.

7. How far do you think the UK might benefit from the EU taking:
I. More action on the environment/climate change?
il. Less action on the environment/climate change?

We believe that any new environmental legislation should be based on a holistic approach
founded on scientific research coupled to an economic impact assessment.

As an example, as regards ecodesign and energy labelling measures we see an increasing
number of initiatives to reduce the energy consumption of an ever-widening array of
products; which of course seems sensible when we are trying to phase-out old-style coal-
fired power stations that pump CO2 into the atmosphere. At the same time we see
proposals to increase the durability of products and potentially have targets for preparing for
re-use; which on its own can be seen to have some logic if it means reducing the use of raw
materials. However, the two policies are totally contradictory since an old product will
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almost certainly consume more power in use than an older product that has been repaired
a few times or rescued from a waste disposal site. Clearly the need for durability and re-
usability also depends on there being a continued market demand for the type of product in
guestion, so for instance most charity shops will not accept VCRs, typewriters, etc because
nobody wants them now — so why expend resources into extending their product life? What
we do not seem to have is a system that looks at all these possible measures and then
makes a decision on whether and what to regulate.

Hence it is not necessarily about the EU taking more or less action, it is about having a
process to not take action unless there is clear environmental and economically viable
justification for a potentially broad range of actions.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

The UK needs to ensure that it does not ‘gold plate’ EU legislation and neither does it
enforce it with a heavy hand when other Member States are using a light touch. Many
successive governments have said that they do not intend to embellish EU Directives, with
varying degrees of success.

But the letter of the law is only one thing, how it is enforced is equally important. Just as
the government has an objective to not gold plate legislation, we should also seek to ensure
that the manner in which EU Directives and EU Regulations are enforced is uniform. This
does not mean a ‘dive to the bottom’ but neither should we see it as an appropriate goal to
have the most rigorous enforcement system.

As industry body we are glad to see that there is now an increasing focus on enforcement,
including cooperation between enforcement bodies throughout the EU. We would like to
see these fora opened up to industry as a right, since currently industry is only invited to
discuss specific issues and is then told to leave. Naturally we would not seek to be
involved in matters where there is the possibility of compromising commercial
confidentiality, but a system such as exists in the UK at the moment where meetings are
split between ‘policy’ meetings involving industry, civil servants responsible for drafting law
and market surveillance authorities, and ‘implementation’ meetings where industry is
excluded.

9 a. What advantages or disadvantages might there be in the EU having a greater or
lesser role in negotiating and entering into agreements internationally or with third
countries?

Clearly the EU is able to exert a significant leverage in negotiations by virtue of its
combined population of over 500 million inhabitants and a nominal gross domestic product
that represents approximately 20% of the global GDP when measured in terms of
purchasing power. Hence, when brought to bear in international negotiations and with
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other large third countries (e.g. the USA and China) the EU has a significant advantage
over the UK alone.

When discussing agreements with smaller countries naturally the EU’s size can be an
important factor. However, as the EU has to gain agreement from individual Member
States, who may not all have the same objective, this can work against achieving an
agreement, especially if time is critical.

9 b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

If the UK wishes to have some chance of influencing what is agreed at the United Nations
Framework Convention on Climate Change then it needs to participate actively in
discussions based on clear objectives. But if the UK is happy to live with whatever is
decided by others then it could opt-out entirely or simply take a back-seat role. There are
no in-between options, since you can never rely solely on someone else arguing your point
when they will inevitably have compromise options that are in their interests but not yours.

Given the UK’s dependence on imports of oil and gas and the current debate on extraction
of gas from fracking it would seem that the UK should invest on sending people to argue
the UK’s case strongly.

10 a. What future challenges or opportunities might we face on environmental protection
and climate change?

The earth’s resources are finite, which is true for things like rare earth elements (essential
for the electrical and electronics industry) and fossil fuels alike. Fossil fuels are not only
sources of power (creating CO2 emissions in the process) but they are also the starting
point for the production of plastics and other materials that we take for granted in today’s
world.

The EU is starting to look at ways of capturing rare earth elements from waste electrical
and electronic equipment, but at the moment the cost of recovery is not financially justifiable
compared with those of extraction from raw material. However, a large percentage of the
extraction of these elements is controlled by a very few countries (in particular China) and
these countries are not treated any differently when it comes to receiving e-waste
containing said rare earth elements. Hence the EU has no way of retaining these materials
for use by its indigenous industry. This would seem to be an area that needs to be looked
at when considering free trade agreements, both between the EU and the third countries
concerned but also within the wider WTO context.

We are not aware of any EU or UN initiative to consider the long-term viability of using fossil
fuels as an energy source vs their wider application in the production of plastics and other
materials essential if we are not to revert back to pre-20th century technology. Fortunately
this time is still some way off, but it will require world-wide agreement and with many
countries still burying their heads in the sand over global warming it should not be
anticipated that agreement will be reached quickly either.
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10 b. Going forward what do you see as the right balance between actions taken at
international, EU, UK, and industry level to address these challenges and opportunities?

It is essential that environmental protection measures that affect the requirements for
domestic appliances be agreed at the EU level. The EU should use its significant size
advantage to eliminate or reduce technical barriers to trade with third countries on an
equitable basis.

If the UK were to reduce its environmental requirements below those of the EU we would
almost certainly become a dumping ground for non-compliant EU products. Without
significant investment in market surveillance it would be impractical to enforce these newer,
lower, UK requirements and so the practical consequence would probably be a race to the
bottom, to the detriment of UK consumers and the UK environment. Equally, creating UK
laws that were more stringent that those elsewhere in the EU would either result in these
requirements being ignored (unless they were enforced correctly), or the UK products
would become significantly more expensive (just as many Swiss goods are). Therefore the
best course available to the UK it to be an active player in the EU, both in setting an
appropriate regulatory framework and the drafting of individual measures.

The above does not mean that the EU institutions should not change. Over the decades
there seems to have been a diminution in the power of Member States. The European
Commission has grown in both the number of people employed within it and in its powers.
Checks and balances should be put in place regarding its ability to propose legislation in
the first place, simply having certain powers to water down proposals is insufficient,
particularly now that the European Parliament has increased powers too.

10 c. What would be the costs and benefits to the UK of addressing these future
challenges at an EU level?

No comment.

11.  Are there any general points you wish to make which are not captured in any of the
guestions above?

Implementing EU Directives and even EU Regulations isn’t only about transposing the
requirements of the legislation into law, it's also about uniformity throughout the UK.

With devolution this is becoming more problematic for industry because the black letter law
may be enacted slightly differently in each region to suit local political pressures. Naturally
manufacturers want as few differences as possible so that they can trade uniformly in all
parts of the UK.

It is also about enforcement and uniformity of enforcement. Uniformity of enforcement can
even be problematic within e.g. England if there is no central decision-making body. When
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there are different enforcement bodies in different regions that are enforcing slightly
different laws this makes matters worse.

This is something which is entirely within the gift of the UK and affects industry, but
unfortunately it doesn’t seem to be receiving any government attention at the moment.

Aviation Environment Federation

The Aviation Environment Federation (AEF) is the principal UK NGO concerned exclusively
with the environmental impacts of aviation. Supported by individuals and community
groups affected by the UK’s airports and airfields or concerned about aviation and climate
change, we promote a sustainable future for aviation which fully recognises and takes
account of all its environmental and amenity affects. As well as supporting our members
with local issues, we have regular input into international, EU and UK policy discussions. In
2011 we acted as the sole community and environmental representative on the
Government’s South East Airports Taskforce. At the UN we are the lead representative of
the environmental umbrella organisation ICSA, which is actively engaged in the current
talks aimed at agreeing global climate measures for aviation.

We welcome the opportunity to respond to this consultation insofar as we are able,
recognising that consultation covers an extremely broad range of issues. We respond
below to the questions set out in the Call for Evidence.

Advantages and disadvantages

1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?
ii. disadvantaged the UK / your sector?

EU legislation on air pollution has been very beneficial. There is no doubt that it can be
influential in protecting citizens from ill health and death. In studies on Heathrow
expansion, EU air pollution limits (for PM10 and NO2) were considered by the UK
government to be critical. The government addressed the meeting or otherwise of these
limits in great detail because the EU ‘limit values’ were seen as potentially preventing
expansion or only allowing expansion in a way that addressed air pollution. Air pollution
continues to be a factor that is addressed in all other proposals for airport expansion. While
the UK has its own limits, equal to the EU ones, these are not even mentioned in
government studies and in impact assessments for planning applications. Unlike the EU,
there are no constraints, fines or sanctions implicit in the UK targets. Thus it can be

48



concluded that giving the UK competency on air pollution would remove all pressure to
address air pollution.

EU legislation has undoubtedly been useful in addressing climate change, particularly as it
encourages a levelling up in policy; it is hard to imagine that the UK would have agreed to
the 80% emissions cut enshrined in the Climate Act if comparable commitments had not
been made, and policy measures put into play, at European level. The EU emissions
trading system for CO2 is potentially of great use, notwithstanding the current problem of
permits being higher than the demand, and has allowed the Committee on Climate Change
to take effective account of aviation emissions under the Climate Act even though they are
not yet formally included in UK carbon accounts. We very much hope that ETS can be
rescued, for example through the use of a floor price’ for carbon.

Where should decisions be made?

2. Considering specific examples, how might the national interest be better served if
decisions:

i. currently made at EU level were instead made at a national, regional or international
level? (What measures, if any, would be needed in the absence of EU legislation?)

ii. currently made at another level were instead made at EU level?

The answer to this depends on what one considers “the national interest’. AEF considers it
is in the national interest of the UK to protect the lives, health and quality of life for its
citizens and to safeguard the future for the next generations.

There are some areas in which we would be opposed to any change in the current balance
of powers between the EU and the UK

As noted above, EU competence on air pollution is a driver in reducing air pollution (or
stopping it increasing). If competence were to be given to the UK, research, legal process,
sanctions, etc would have to be instituted at UK level in place of EU activity, which is likely
to be an inefficient process.

Also as noted above, the ETS has allowed the UK to develop a much stronger climate
strategy than it would have done otherwise, given the inevitable concerns that would have
arisen in relation both to competitiveness and to carbon leakage. It is also very unlikely that
the stringent fuel efficiency standards for cars, which may help bring down air pollution
around airports, would have been instituted in the UK.

For aircraft noise, the position is less clear-cut, as neither the UK nor the EU have
introduced the quantitative noise targets that we consider necessary. Imposing noise
standards for individual aircraft is already carried out internationally and it is not clear
whether EU action would help. Noise standards for airports could be helpful, but they need
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to impose minimum standards and not prevent more stringent national standards.
Legislation currently being debated by the EU legislation could actually make it harder for
the UK to impose limits on noise at airports through operational restrictions.

There is one specific area in which we consider it may be useful for the UK to consider a
change to the current balance of competency, namely air traffic management. The UK has
long held the view — which we support — that auctioning of slots at airports would be a more
efficient and effective system than the current arrangements, which are based largely
around grandfather rights, and that it would encourage airports to operate those flights for
which most demand existed and that delivered the greatest economic benefit. Currently,
however, our powers to effect change in this area are restricted as the system is managed
at EU level, and the UK has been unable so far to persuade other states to agree to reform.

Internal market and economic growth

3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

EU standards are important. Without them there would be competition between EU
countries using low environmental standards as a competitive weapon. Airport lobbyists in
the UK and other countries in the EU argue against environmental standards on the basis
that they could impact their competitive position. (The main impact would be on transfer
traffic, which is arguably ‘footloose’ as it could potentially go to another hub airport.
Terminating traffic is much less affected.). A “race to be bottom” by EU countries would be
unproductive because countries’ attempts to take traffic from each other would cancel each
other out when they all impose low standards. Meanwhile, all EU citizens would suffer the
health and quality of life impacts. An internal market that that leads to this sort of outcome
is by no stretch of the imagination “proper functioning”.

4. To what extent does EU legislation on the environment and climate change provide the
right balance between protecting the environment and the wider UK economic interest?

The implication behind this question is that strong EU legislation and environment and
climate change will damage the UK economy. We do not accept this simplistic
“‘environment versus economy” view. As noted in 3, a race to the bottom between EU
countries benefits no-one in the EU and therefore does not serve the UK’s economic
interests, particularly in the longer term.

Competition between the UK and countries outside the EU is a somewhat different issue.
While it may be superficially attractive to argue for low standards in order to compete with
the rest of the world, this is pernicious and ultimately indefensible. Does the EU really need
to use low environmental standards as a weapon to compete with poor countries and
‘emerging’ economies? Should we be aspiring to the environmental and social standards of
Bangladesh, China or Brazil in order to squeeze a few points increase in GDP? Low
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environmental standards can impose their own costs in terms of human health and
productivity. Road noise in England alone has been estimated to cost £7-£10 billion
annually , and just one type of air pollution — particulates — at, conservatively, £16 billion per
annum .

Competition between the EU and the rest of the world is very commonly cited as a reason
for the EU not to take action on climate, particularly in the case of energy-intensive
manufacturing which may lead to those industries re-locating outside the EU. However, the
issue much less significant in other sectors. It is not a serious issue for aviation because
flights from, say, the UK obviously cannot re-locate to, say, China.

The problem of competition between the EU and countries outside could be tackled by the
EU imposing a tax (at the right level) on embedded carbon on all products brought into the
EU.

Current legislation

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?
ii. based on an assessment of risk and scientific evidence?

We are not clear why a distinction is being drawn here. EU legislation is clearly focussed
on outcomes (eg air pollution levels, protection of habitats, reduction of CO2 emissions) but
these outcomes are all informed by an assessment of risk and scientific evidence. (For
example, CO2 targets are informed by the risks of and due to climate change.)

A more relevant question is perhaps whether legislation relates to an over-arching objective
or more proximate targets. There is a mixture. Air pollution targets, which are expressed in
terms of limiting concentrations to protect human health, are an over-arching objective and
an end in themselves. But emissions limits on cars or incinerators are proximate targets,
intended to facilitate the aim of limiting concentrations.

Doing things differently

6. How could the EU"s current competence for the environment be used more effectively? (e.g.
better ways of developing proposals and/or impact assessments, greater recognition of national
circumstances, alternatives to legislation for protecting/improving the environment?)
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This is rather technical issue and the answers are likely to vary greatly according to type of
environmental impact.

7. How far do you think the UK might benefit from the EU taking:
i. More action on the environment/climate change

More action will help to protect EU citizens’ lives, health and quality of life. For example,
less illness and fewer deaths from air pollution, less heat stress, richer wildlife, and more
beautiful landscapes.

ii. Less action on the environment/climate change?

Less action could lead to a slightly higher GDP for the UK in the short to medium term.

This can happen for two reasons. Firstly, not taking action now is like borrowing money. It
makes one richer for a short period, but ultimately a price has to be paid. Not protecting the
environment is like mortgaging our future. Secondly, GDP is not a measure of human
welfare. The only reason why sacrificing the environment for economic gain can seemingly
work is because of the narrow definition of economic gain, namely consumption of goods
and services that have a traded or market price but with no recognition of human life,
health, welfare or happiness. Failure to make the right investments now to help the UK
become a low carbon economy will almost inevitably lead to economic costs in the long
term. Either carbon markets will have developed such that non-renewable energy sources
have become very expensive or global efforts to develop low-carbon sources of energy will
have stalled in which case high demand for fossil fuels is likely to increase their cost.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

Any alternative should have as its aim to improve environmental protection, not weaken it
as some would have.

9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?

As the EU is often better than most of the rest of the world in recognising and addressing
environmental issues, a greater role should be beneficial to the local and global
environment.

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?
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As the UK is better than many other EU countries in recognising and addressing climate
change, a strong role should be beneficial for the local, EU and global environment.

Future challenges and opportunities

10. a. What future challenges or opportunities might we face on environmental protection
and climate change?

We envisage two main challenges:

a) Continued or even increased claims that we should not protect the environment because
it will damage the economy.

b) ‘Beggar my neighbour’ attitudes — if every other country doesn’t take action, neither will
we.

b. Going forward what do you see as the right balance between actions taken at
international, EU, UK, and industry level to address these challenges and opportunities?

Action at all these levels is important. The order international, EU, UK and industry should
be the order of preference because the broader the agreements or policies , the more can
potentially be achieved. But where action at one level is not bearing fruit, it is vital that
action at the next level down is prioritised. For example, currently, international action on
climate is in many ways ineffective. This makes it more important to act at EU level.

c. What would be the costs and benefits to the UK of addressing these future challenges at
an EU level?

This has been covered in previous answers.

11. Are there any general points you wish to make which are not captured in any of the
guestions above?

a) We notice that there are 32 separate strands to the consultation. Of these, just part of
one addresses climate change. This suggests a distinct lack of concern and priority about
what is probably the most important issue on earth.

b) As our responses indicate, we are generally in favour of strong EU environmental
policies and of not allowing MSs freedom to damage the local, European and global
environment. However, it is important that EU policies do not constrain MSs who want to
go further than the EU. If a MS wants to provide, say, better protection against noise or to

53



protect its habitats better than the EU requires, nothing in EU legislation or policies should
prevent that or make it harder.

BAE Systems PLC

NOTE: Our evidence is based on experience of Chemicals: REACH, RoHS, ODS, F-gases
etc.

Advantages and disadvantages
1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?

Whilst we are supportive of the aims of REACH, there are practical challenges in
implementation across industry. There are no apparent benefits that have been seen in the
short term from the implementation of REACH. However, benefits from the reduction or
removal of hazardous substances from products or processes in the sector may become
evident in the longer term.

ii. disadvantaged the UK / your sector?

General: The introduction of REACH has increased the risk of supply chain disruption, and
has added cost due to the management overhead associated with managing this risk and
developing risk mitigation plans.

Registration: The sector has seen an increase in the number of formulations withdrawn
from the market, either due to direct non-registration for the use or indirectly due to REACH
driving a rigorous commercial review of product streams in the chemical manufacturers and
formulators sector.

Authorisation: (i) The current approach to the proposal of substances as Substances of
Very High Concern (SVHC) under REACH lacks structure and stability which contributes to
the uncertainty in industry over which substances will be next. There is a fear of sequential
substitution from one substance to another as the regulation implements controls in a
piecemeal fashion. (ii) The aerospace sector is now spending money to ensure the
availability of key substances and process that will be impacted by REACH Authorisation
(e.g. Chromium Trioxide and Strontium Chromate). This activity has an inherent risk in that
the granting of an Authorisation cannot be guaranteed. This drives businesses to consider
alternatives to carrying out the affected processes in the EU. Once these questions have
been raised the information then becomes part of the wider strategic decision making in the
business.

Supply Chain Communication: The implementation of Article 33 of REACH, which
requires suppliers of articles to inform their customers if they contain more than 0.1 % w/w
of substances of very high concern, has been challenging for industry as a number of
member states disagreed of the European Commission’s interpretation. This has created a
2 tier system across the EU under the same regulation.
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Where should decisions be made?
2. Considering specific examples, how might the national interest be better served if
decisions:

I. currently made at EU level were instead made at a national, regional or international
level? (What measures, if any, would be needed in the absence of EU legislation?)

ii. currently made at another level were instead made at EU level?
No response

Internal market and economic growth
3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

Consistency of approach is required to ensure free movement of goods within the EU.
However, this needs to be balanced with the burden incurred — e.g. inconsistent application
of REACH Article 33 creates a requirement for much more detailed data gathering in those
MS where a more stringent approach is applied. This incurs additional cost for questionable
benefit in the reduction of risk. Consistency of approach is important for trade with partners
outside the EU as businesses will wish to seek maximise return on their investment in
compliance systems.

4. To what extent does EU legislation on the environment and climate change provide the
right balance between protecting the environment and the wider UK economic interest?

We cannot answer the question posed, but we recall that a recent BIS report “The impact of
Regulation on Growth”, May 2012 recorded the following findings:

“There is strong evidence from industry- and firm-level studies that higher product market
regulation reduces economic growth,....”

“...further reduction of product market regulation is likely to have positive impacts on
growth.”

www.gov.uk/government/uploads/system/uploads/attachment data/file/32107/12-821-
impact-of-requlation-on-growth.pdf

Current legislation
5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?

ii. based on an assessment of risk and scientific evidence?
Within REACH the process for considering a robust impact assessment of substances to be

subject to authorisation, with the involvement of affected industry groups, is limited and
appears to operate more on hazard than risk. This can be contrasted with the extensive
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work that is being undertaken to consider additional substances for inclusion in the ROHS
Directive. www.umweltbundesamt.at/rohs2.

For example the information used to prioritise SVHC substances for authorisation is taken
from the information provided in the substance registration dossier. Whilst this may have
been valid at the date of submission the prioritisation approach does not take account of
actual uses (i.e. a supplier might register more uses to allow for market growth or include
historical uses) or the blacklisting effect that classification as an SVHC has to drive some
uses out of the market ahead of authorisation or the research into alternatives that is being
undertaken.

As a specific example strontium chromate is contained in the 4™ recommendations for
authorisation based upon uses in the aerospace, steel coil coating and automotive.
However, the consortium that has formed to prepare authorisation documentation is
considering the aerospace applications only.

Doing things differently

6. How could the EU*s current competence for the environment be used more effectively?
(e.g. better ways of developing proposals and/or impact assessments, greater recognition
of national circumstances, alternatives to legislation for protecting/improving the
environment?)

The EU’s competence could be used to conduct robust impact assessment of making
substances subject to Authorisation or Restriction under REACH. Based on the current
processes it is not clear where and when impact assessment is carried out.

An alternative view is that the EU has a significant amount of legislation for improving the
environment yet further improvement is required, so perhaps it is time to consider other
approaches.

7. How far do you think the UK might benefit from the EU taking:

i. More action on the environment/climate change?

The UK could benefit if it were able to invest in alternative technologies ahead of regulatory
action, then being in a position to exploit those technologies.

ii. Less action on the environment/climate change?

Less regulation would be less of a burden to EU industry and thus enable economic growth,
see the response to question 4, regarding the impact of regulation on growth.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

It would be difficult for the UK to address issues unilaterally. However, it would be
preferable to address the root cause of problems rather than regulating across the full
length of supply chains. The further away, geographically and contractually, a business is
from the origin of the goods subject to control the harder it is for that business to exert
control or influence.
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9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?

No response
b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

No response

Future challenges and opportunities
10. a. What future challenges or opportunities might we face on environmental protection
and climate change?

In future there will be challenges with global supply chains and implementing specific
requirements in relation to the materials used in a product or their origin. Systems which
require the collection of large amounts of data will add cost to products and will inevitably
contain inaccuracies.

There may be opportunities to agree common frameworks and standards for the collection
and communication of product data to avoid re-processing and re-formatting of the same
data.

b. Going forward what do you see as the right balance between actions taken at
international, EU, UK, and industry level to address these challenges and opportunities?

No response

c. What would be the costs and benefits to the UK of addressing these future challenges at
an EU level?

No response

Anything else?
11. Are there any general points you wish to make which are not captured in any of the
guestions above?

Volume of Change: It appears that the volume and rate of change of EU legislation in the
environmental areas is particularly high. This presents a constant challenge for industry to
implement the required compliance activity and manage any consequential business risks.
Defence Exemptions: The EU Treaties provide for exemption for the purposes of defence
of a Member State. In some cases this is explicitly identified within regulations or directives,
in other cases it is not. A consistent approach is desirable. Further, when an exemption is
granted in one MS it must be mutually recognised and so transferrable across all EU
Member States. The European Defence Agency can have a useful role in supervising this
process.

Burden on SMEs: Noting the calls to reduce the burden of regulation on SMEs,
appropriate consideration needs to be given to how any SME exclusions would be
managed as goods progress through the supply chain to larger organisations.
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Bearder, Catherine MEP

Q1 The UK environment has improved greatly already as a result of EU competence in the
field of environmental and climate change policies. Of particular note are reduction in
carbon dioxide, improvements in water quality and better waste regulation. CO2 emissions
have been reduced in the UK due to the European Union’s environmental and climate
change policies. A major reduction has come from the Emissions Trading Scheme (ETS),
created in 2002. The system limits the amount of CO2 firms can produce in 7 key
industries: energy, steel, cement, glass, brick-making and paper/cardboard production and
aircraft emissions. The EU also supports reducing CO2 emissions in the UK and throughout
Europe through Carbon Capture and Storage (CCS) to bury emissions so they do not enter
the atmosphere. Although not a long term solution, it provides some temporary respite. In
2008 the EU also reasserted a commitment to reduce the amount of CO2 emitted from new
cars and to fine manufacturers for each gram of CO2 they produce over their target. This
was set at €20 in 2012, increasing to €95 in 2015. Water is important to the UK and was an
early priority for the EU and legislation continues to be developed in this area. Important,
human health-dominated regulations were adopted early on to improve the quality of
drinking water, and coastal and inland bathing waters, but other laws were adopted which
sought to improve water standards for freshwater and shellfish. Bathing water in particular
is important in the south east of England, which is leading the way when it comes to
keeping beaches clean, tidy and safe to use. More recently, the EU adopted an ambitious
Directive to improve the basic level of wastewater treatment across Europe. The EU then
adopted the water framework Directive, which aims to raise the quality of all surface waters
to ‘good status’ by 2015. Waste is another environmental sector in the UK which has been
significantly improved through EU legislation. The EU has a long-term objective to control
the disposal of particularly polluting substances such as asbestos, sewage sludge and
batteries. It has also moved to deal with the production and transport of more toxic waste,
and the reduction, re-use and recycling of packaging waste. Another important area of EU
activity is nature conservation, an area British people tend to feel very strongly about. The
two most important and well known Directives deal with the protection of birds and of
natural habitats.

Q2 There have at times been disparities between European Commission Regulations and
Directives and the decisions of the European Court of Justice (ECJ) and this fuels
eurosceptic attitudes. For example, in 2009 the ECJ ruled that EU states can set their own
limits on CO2 emissions (the European Commission cannot enforce common quotas).
However, the Commission appealed against this ruling because it could compromise the
Emissions Trading Scheme. The UK supports imposing EU-wide CO2 emissions but some
Eastern European countries are not, for example Poland, Estonia, Bulgaria and Latvia.

In addition, there are still issues with UK implementation of EU Directives. For example, the
Waste Framework Directive, despite delivering a lot of successes already for the UK, has
not been fully implemented. Focus should be on its full implementation. Without it, markets

are distorted to the detriment of environmentally responsible operators. It might be pointed
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out that a lot of criticism of the EU is directed towards its excessive legislation, However,
when investigated it is often found to be 'gold plating' or increased legislation put on to the
basic directives at member state level which causes the most outrage. The UK has a
reputation for this, and this also applies to misinformation about the Common Fisheries
Policy, such as who sets landing quotas etc.

Q3 EU agreements that affect climate, oceans, rivers and air pollution are especially
vulnerable as they are influenced by human impacts across many countries. In these cases
international agreements can work well. They are sometimes found in the form of legally
binding documents that have legal implications if they are not followed and, at other times,
are more agreements in principle or are for use as codes of conduct. These agreements
have a long history with some multinational agreements being in place from as early as
1910. These international agreements involve the EU as a whole, along with for example,
the US and Africa.

Q4 A Eurobarometer survey revealed that 64% of the public believe that environmental
decisions should be taken at a European level (European Commission 2002c
Eurobaromater Report 58.0. December 2002. DG Press and Communications: Brussels). In
addition, 87% felt that the environment should be one of the EU’s top priorities (European
Commission, 2002d Eurobaramoter Report 56. April 2002. DG Press and Communications:
Brussels) although this survey was conducted before the full scale of the European financial
crisis was known so opinions may have now changed. European involvement has made
national environmental policy more open and transparent. In the past, before environment
and climate change were on Europe’s agenda, many important British environmental
decisions were made secretly, with very little public involvement. By contrast, EU policies
tend to embody clear standards and timetables along with strict legal definitions, which
leave much less room for political ‘fudging’ and much more scope for stakeholder
involvement, particularly in areas such as resource efficiency where key national
businesses input their decisions on policies. Over time, continental European approaches
have steadily replaced the administrative ‘rules of thumb’ and informal ‘gentleman’s
agreements’ with polluters that were an unfortunate element of British policy. The role of the
Parliament since the Lisbon Treaty has meant a greater influence of the role of the MEPs
on the decision making process. They are directly elected by the citizens and remain their
link to this decision making process. They have a wider circle of expertise and experience
than the limited number of council members and have a direct focus on the EU as a whole.

Q5 The EU's sustainable development strategy applies to all fields of policy, including the
internal market. The key factor when it comes to integrating environmental concerns into
the EU's internal market policy is the need to find a balanced approach between the free
movement of goods and environmental protection. The increasing openness of the market
is sometimes perceived as a threat to the quality of Europe's environment. By the same
token, environmental standards are often seen as barriers to market access. Finding a way
to integrate these two policy areas is the main challenge facing Europe's policy-makers.
The EU's internal market integration strategy, adopted in 2001, sets out a series of
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objectives, actions and indicators, and was the first step towards this goal. The strategy is
implemented through existing EU legislation in areas such as standardisation, public
procurement, eco-labelling, taxation, environmental agreements, state aid, and industry and
product policy.

Q6 At present, the economic situation in the UK is taking priority over environmental
concerns. However, environmental policy can also be the key to improving the economy so
more emphasis should be put on greener solutions. For example, China is investing so
heavily in greening technologies that it is driving down the costs of these emerging
technologies and building economies of scale. China is aiming to increase its technology
and industrial self-sufficiency and global leadership, both to best gain from the high value
employment opportunities and build its export domination of these newly emerging global
industries. We should therefore learn from China and recognise that investing in the
environment is also investing in the economy.

Q7 Much EU legislation is based on results, with the development of indicators being a key
to monitor progress. A specific example of this is carbon reduction commitments. By 2020,
the EU has committed to cutting its emissions to 20% below 1990 levels. This commitment
is one of the headline targets of the Europe 2020 growth strategy and is being implemented
through a package of binding legislation.

The EU is also having an influence on a global scale through this target. It has offered to
increase its emissions reduction to 30% by 2020 if other major emitting countries in the
developed and developing worlds commit to undertake a fair share of a global emissions
reduction effort. The progress that the EU is making in meeting this target is being
monitored.

Q8 Climate change in particular is an area of environmental policy that is based on
scientific evidence and on the risk assessment should we do nothing. The scientific
evidence that the world’s climate is changing is clear and extensive. Nevertheless we need
further research to refine our understanding of how the climate system works and how
climate will change in coming decades. The Department of Energy and Climate Change
(DECC) funds and supports the Met Office Hadley Centre Climate Programme, a world-
leading programme of climate research and modelling. The programme works with
research councils and academic centres in the UK and collaborators worldwide, to build the
scientific evidence that informs our policy and decision making. This includes analysis of
observations, computer model predictions of climate change, and assessment of the extent
to which human activities have contributed to extreme weather and climate events. The
IPCC also gives governments the most up-to-date assessments of the scientific, technical
and socio-economic aspects of climate change. From my own experience at the European
Parliament, working on resource efficiency with MEP Gerben-Jan Gerbrandy, | know that
MEPs carefully scrutinise scientific evidence before giving opinions on proposals for
regulations from the European Commission. Gerbrandy had many meetings on resource
efficiency with the European Environment Agency, who informed him of the most important
aspects and developments of this field.
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Q9 The EU could benefit from more ‘joined-up’ thinking in terms of sustainability.
Sustainability should be seen as a process of change rather than a specific end point. To
pursue sustainability effectively, greater efforts must be made to integrate an environmental
dimension into the development of policies for agriculture, transport and energy sectors that
tend to drive unsustainable development. In the past, the EU has really struggled to
address the environmental impacts created by these sectors, especially concerning the
Common Agricultural Policy.

The EU should also extend its focus beyond EU borders. A major priority area is already
the developing world and this should continue. By doing this the EU

Q10 Dealing with climate change and becoming more energy efficient is not just the right
thing to do — it is the smart thing to do. The contribution that energy efficiency and
renewable energy is already making to the global economy, especially in China, is
significant and it sparks investments, delivers jobs, and creates growth. Of course, the
transition will require investment but doing nothing will undoubtedly be the most expensive
option at all. | believe European money spent on renewable energy is an investment for all
European countries, especially the UK, in employment and competitiveness.

Q11 I don’t believe that the EU taking less action on the environment or climate change will
be beneficial for any sector in the UK.

Q12 The European Commission is now devoting more of its resources to improving the
implementation of EU polices at the member state level. The quality of implementation
varies from country to country and sector to sector, but is generally regarded as the
‘Achilles heel’ of EU environmental policy. Britain’s record is better than most, but is not
unblemished. The underlying problem is that implementation depends on what happens
inside each state, as member states are formally responsible for ensuring compliance. The
EU institutions are in a subservient position. Hard choices need to be made by states
because until they empower the EU with greater oversight and powers of compliance, EU
environmental policy is always likely to suffer from a sizeable ‘implementation deficit’. As
pressure builds to upgrade implementation, Brussels is already responding by devising new
approaches — e.g. implementation guidelines, closer direct relations with member states
just after formal agreement on a proposal; a forum for exchange of implementation best
practices - to reduce the communication black-out between the time Ministers agree a new
measure, and the achievement of the objectives the measure sets out to attain.

Q13 The EU as a party in its own right can have a significant say in negotiations and
agreements internationally or with third countries. The EU gives legal teeth to international
environmental agreements and greater negotiating strength in international discussions. As
a party in its own right to many international environmental agreements, the EU has (in the
case of climate change) been able to make them more ambitious and (in many other cases)
more implementable at the national level. It is widely recognised that the outputs of the
2002 world summit on sustainable development in Johannesburg, would have been far
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weaker had it not been for the international leadership exercised by the Commission and
the member states of the EU.

Q14 The EU is a world leader in combating climate change and the UK should remain as
part of this ‘team’ at the UNFCCC. Collective EU action was crucial for example in
establishing the Kyoto protocol — an achievement unattainable for the UK acting alone. It
was strong leadership by the UK and the European Commission together that helped to
keep a strong and united ‘Team EU’ position at the UNFCCC in Durban in 2011 and this
secured a remarkable global commitment including all major emitters. Were the UK to exit
the EU it would be bound to follow most of the decisions made at EU level on
environmental issues (through agreements such as Norway does now) without the input
into the decision making process at Council and Parliamentary levels. Therefore we would
behaving to adapt our legislation with a democratic disadvantage.

Q15 Our future challenges in the environmental sector are also our future opportunities. For
example, BP projects that with known and probable policy and technology developments,
global CO2 emissions from fossil fuels may be 26% higher in 2030 than they were in 2011,
partly as a consequence of coal use in rapidly growing economies. There are several
reasons why achieving substantial and rapid GHG emissions reductions will be challenging.
Some important low-carbon technologies, including Carbon Capture and Storage, still face
significant technology, logistical, infrastructure and cost challenges. Concerns are also
spreading about nuclear energy following the Fukushima disaster in Japan. In the
meantime, the GHG intensity of oil and gas extraction and production looks likely to
increase.

There will be challenges for the environment as concerns over our economic situation take
priority. Global economic challenges have reduced the focus of some governments on
climate policy, at least in the short term. However, the commitment by both developed and
developing countries at the UN’s most recent climate change conference in Doha to
negotiate by 2015 an agreement that requires action from all countries by 2020, is
acknowledgment that an emphasis on carbon policy will return.

But these challenges present opportunity for policy makers as more aggressive, but still
plausible, energy policy combined with technological advancements could lead to slower
growth in CO2 emissions than expected.

Q16 The EU needs to have in place strict regulations. The UK needs to properly implement
these regulations whilst helping industry comply with them. Industry needs to take the help,
for example in the way of funding, from the UK government and comply with the
regulations/directives. The UK needs to be sitting at the table when the decisions are being
made and to bring the experience, needs and expertise of the UK into all environmental
policy making.

Q17 none

Q18 none
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Benson, Nicola

Q1 | feel that the EU is a stronger force with dealing with the environment and Climate
change; UK government changes so much and each government has a different idea of
what they think will get them votes, not actually how it will benefit the country and the future.
The EU will actually listen to what various groups are saying and will then decide to make a
change based on the evidence and looking to the future. The recent development in the
pesticide that affects Bees is an example.

Q2 The EU deciding certain things is great if a larger concern, but is not helpful for local
concerns. If the EU and the UK work with (rather than against) each other, than i am sure
this could be rectified.

Q3 It is obvious each level should COMMUNICATE and WORK TOGETHER to make
decisions. Government do things based on votes, or trying to make a legacy - so aren't
really interested in the final impacts to the UK population and its future. For instance, labour
set up Code for Sustainable Homes with the BRE, but now the conservatives want to get rid
of it by making up some rubbish about trying to get the construction industry going. Haven't
they noticed that the construction industry is going and is competitive, therefore is thriving!?
The EU does not understand or can relate to regional interest alone, but communication
between regional national would help to make decisions. | don't think it right that one level
should make the final decision.

Q4 As | said above, there should be proper communication and processes to ensure that
one level are not responsible overall to make a decision without proper consultation with the
other levels who may be more in tune with the issue and its impacts.

Q5-Q18 Not Answered

British Aggregates Association

We welcome the opportunity to comment on this consultation.

| am responding on behalf of both British Aggregates Association as well as for The Barytes
Association and also my various other interests in the minerals industry in the UK, Europe
and globally gained in over 40 years experience mainly at the sharp end of industry. | am a
member of the CBI Minerals Group and also of the UK National Minerals Forum which
includes central, devolved and local government officials, planners, heritage groups and
NGOs as well as industry representatives. | am also involved with the activities of Euromines
and through them an EU Commission Expert Group the Raw Materials Supply Group which
includes industry, the Commission and member state representatives.
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In summary we have been disadvantaged as a sector and also compared with our
colleagues in the same sector in other EU countries by the increasing EU thrust of
environmental legislation. A strict adherence to a one size fits all is often not appropriate as
the responsibility for environmental legislation in our sector varies enormously between
member states - some have all matters mining through a “Mining Agency”, some through an
“‘Environment Agency” and most through the planning system which historically was the
standard in the UK.

This has been aggravated by the UK

e being less active in EU negotiations and stakeholder groups than other key member
states, particularly Germany, France and Sweden

e having a prescriptive rather than Napoleonic national legal framework.

e creating DEFRA splitting away the responsibility for environment from planning
which had previously both been within the previous DETR, now CLG.

e using the new and unproved (and unwelcome to our sector!) Environmental
Permitting (EPP) system as an additional and unnecessary impost and cost on an
already over-regulated industry

e allowing BIS (DTI) to have a less prominent and focussed voice for industry and our
sector overall. In addition the coal sector was further removed by being sent to
DECC!

Further comments are restricted to those questions listed in the review which are most
specific to our sector.

Q1. What evidence is there that EU competence in the area of environment and/or
climate change has benefited or disadvantaged the UK / your sector?

The Mine Waste Directive (2006/21/EC) is a good example of EU legislation that has
disadvantaged our sector, with increased costs and no environmental benefit. This followed
a large metalliferrous tailings dam failure in Spain in the 1990s and a call for additional
regulation for mining waste. The industry successfully sought a separate and unrelated
piece of legislation rather than an amendment to the EU Waste Directive which was
considered both inappropriate and alien to our sector. The UK already had fully serviceable
legislation introduced following the Aberfan mining waste disaster in the 1960’s, involving
the Health and Safety Executive (Mines Inspectorate) and Planning Authorities which was
seen as an ideal model the new EU Directive.

Regrettably the UK used DEFRA rather than CLG as the lead body to negotiate and further
complicated the situation by transposing through the Environmental Permitting (EPP)
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Regime with the Environment Agency as the regulator. The Directive is an unnecessary
piece of legislation implemented in an unnecessarily burdensome manner as environmental
legislation rather than safety/land planning. Virtually all other EU countries considered they
had adequate measures in place domestically so essentially kept the status quo.
(Incidentally Scotland did transpose through the land planning system)

There is serious concerns that a parallel situation is developing with the current proposed
revisions to the EU Environmental Impact Directive (EIA) which could create a similar
problem and would be yet further erosion of the land use planning regime in the UK by the
imposition of inferior EU environmental legislation.

The Environmental Liability Directive is another example where the EU are now reportedly
considering requiring industry to contribute to a Commission superfund which could then
enable its potential use for any perceived environmental damage by other companies in
other countries. This counters standard insurance responsibilities incumbent on any
operating company in the UK and totally unacceptable for them to be held responsible for
less stringent arrangements by other unrelated companies in other countries.

Q4. To what extent does EU legislation on the environment and climate change
provide the right balance between protecting the environment and the wider UK
economic interest?

The review (para 14) highlights land use planning as a key example of one of the few
remaining areas that remain within the competence of member states. It notes that.. there
are an increasing number of EU requirements affecting planning and development. These
include not only environmental impact assessment, strategic environmental assessment
and public participation in decision making, but also other requirements relating to habitats,
water, etc. Another example of national competence is the protection and management of
soils, an area also relevant to planning and development. A proposal for a soil framework
directive remains stalled at EU level.

We note the review also acknowledges (para 18) that ... decisions may have to be made to
balance economic needs with environmental protection while avoiding unnecessary
burdens on business, industry and development.

It is our firm view that the most appropriate and time-proven mechanism for the UK to make
decisions on balancing economic needs with environmental protection is the land use
planning system. We believe active measures should be taken to promote the primacy of
land use planning and prevent, and if possible reverse some of the recent, erosion.
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The need to achieve the correct balance between economic development and
environmental protection is particularly critical for mineral extraction, where, unlike other
forms of development, minerals can only be worked where they naturally occur in economic
guantities.

Many of these minerals, some like fluorspar already on the EU endangered list, high purity
limestone and barytes only occur in environmentally sensitive areas, like National Parks
and AONBs.

Q6. How could the EU’s current competence for the environment be used more
effectively? (e.g. better ways of developing proposals for and/or use of impact
assessments, greater recognition of national circumstances, alternatives to
legislation for protecting/improving the environment)

The current review of the Environmental Impact Assessment Directive is being promoted by
the Commission as ‘smart regulation’ and, while some of the proposed changes are
supported by the industry, many of the changes would, if adopted be additionally and
unnecessarily prescriptive.

Most mineral extraction developments in this country are supported by an Environmental
Impact Assessment and the industry believes that the administration of the regulations
though the land-use planning system has worked well since 1999. It is recognised that
there are some areas of the Directive that need updating, but the major amendments as
currently proposed swing the balance too far towards EU level control. We therefore
strongly support the UK Government'’s efforts to secure less proscriptive amendments.

Government should resist moves by the Commission, as in this case, to set out detailed
matters, such as procedural timelines, and specifying procedures for accrediting experts at
an EU level.

EU legislation should focus on setting minimum standards in countries without the benefit of
adequate and appropriate systems in place - and not changing the status quo in countries
like the UK, or making our UK legislators feel they need to do or change anything!!.

Q8. Are there any alternative approaches the UK could take to the way it implements
EU Directives on the environment and climate change?

The UK needs to recognise that the appropriate mechanism to transpose is preferably for
our sector through the land-use planning system and generally not Environmental
Permitting. The unnecessary problems caused by the lack of knowledge and
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misunderstandings over the enormous differences between waste and so-called mine
waste should be a salutary lesson.

Ideally our sector might be better served if the responsibility was within one section of BIS
and the environmental, planning and associated legislative aspects were within the same
government department and with an identifiable, clear and focussed point of contact.

Q11. Are there any general points you wish to make which are not captured in any of
the questions above?

Climate change policy has seriously disadvantaged our mineral related high energy user
industry - far, far more heavily than other industrialised countries in Europe and North
America. In particular our primary aluminium production has been virtually wiped-out by the
closure of the two largest of the UKs three smelters in the last two years, and the steel
industry output in 2012 was still only 70% of pre-2008 recession levels compared to
US(90%), Germany and Italy (86%); and France(81%).

British Association for Shooting and Conservation

Q1 Because BASC is interested in migratory birds and the need for cross-boundary
conservation we understand the importance of the European Birds and Habitats Directives
and the Marine Strategy Framework Directive. They are vital, and through them there is
now a network of protected terrestrial sites (Natura sites) across Europe, with plans for a
similar coherent network of marine conservation zones around the UK and EU coast.
Without the Natura network numbers of migratory waterfowl which are on the UK quarry list
would not be as high as they are now

Q2 To date we have not encountered cases where EU competence has placed additional
burdens on our sector. What is concerning is that EU regulation has been gold plated when
introduced into domestic law.

Q3 Where policy has to be created in a cross-boundary way it makes sense for agreements
to be multinational. If agreements are across the EU or international it will depend on the
circumstance. The international Convention on Biological Diversity is driving much of the
policy associated with nature conservation.

Q4 We are unable to provide any evidence for this question.

Q5 EU environmental standards should be made for sound environmental reasons. They
should be divorced from the single market.
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Q6 This question is not relevant to our sector.

Q7 Within our sector we think it is focused on outcomes, and it benefits from that. The
problem we have faced in the UK is gold plating of the legislation for example: When
identifying potential Marine Conservation Zones (MCZs) in England and Wales both Defra
and Welsh Government decided that highly protected areas or reference areas should be
part of the proposed network of new sites. There was no basis within the legislation to
create highly protected reference areas within MCZs. A clear example of UK government
and civil servants exceeding what Europe intended, resulting in regulatory creep. In a
similar way the EU’s policy framework for use of biocidal products allows some flexibility.
The Health and Safety Executive have ignored the European option for flexibility, instead
opting for rigorous protection and subsequent costs to countryside managers. A similar
approach has been taken by the Environment Agency regarding animal by-products (ABP)
and the Waste Framework Directive. There are exemptions available to allow ABP from
healthy hunted animals to be left in the field. However, the Environment Agency has now
decided that ABP should be regulated under the Water Framework Directive. Another clear
example of regulatory creep exceeding what was intended by EU directives. Similar
regulatory creep can be found in the implementation of the Environmental Noise Directive
and the way it has been used to restrict or ban shooting activities.

Q8 Within our sector EU legislation relating to the environment and climate change is based
on risk assessment and scientific evidence. However, we are always aware that the
European Commission is open to political influence. We therefore believe the requirements
for impact assessments and scientific, evidence based decision making should be
enshrined in legislation.

Q9 EU legislation must focus on outcomes with a strong science base. Individual countries
must be allowed to adapt the legislation to their circumstances and national delivery
mechanisms. There should be no gold plating at the UK level, and if governments exceed
EU requirements they put the economy at a disadvantage.

Q10 We are unable to provide any evidence for these questions.
Q11 We are unable to provide any evidence for these questions.

Q12 There should be no gold plating of legislation unless a proper Parliamentary debate
has taken place along with a full impact assessment.

Q13 We are unable to provide any evidence for this question.
Q14 We are unable to provide any evidence for this question.

Q15 We have nothing else to add to the significant body of evidence already available on
the challenges we face on environmental protection and climate change. See: The Stern
Review on the Economics of Climate Change, Making Space for Nature, Sir John Lawton,
the UK Committee on Climate Change Etc.

68



Q16 We are unable to provide any evidence for this question.
Q17 We are unable to provide any evidence for this question.

Q18 The key issue regarding nature conservation is UK civil servants and agencies that
decide to gold plate the directives resulting in significant regulatory creep. This is
highlighted by the way Natural England have developed a complicated and bureaucratic
approach to consenting wildfowling, whilst their colleagues in Wales and Northern Ireland
adopt a much simpler approach. We have highlighted this issue as a priority in our
response to the recent Defra consultation on smarter guidance and data.

With reference to paragraph 6 and the text box ‘Scope of this report’ BASC would draw
attention to the last sentence which says:

Under the principle of proportionality, the content and form of EU action must not exceed
what is necessary to achieve the objectives of the EU treaties.

Government should consider how ‘proportional’ the actions of their agencies are when it
comes to activities associated with shooting.

British Ceramic Confederation

The British Ceramic Confederation (BCC) is the trade association for the UK Ceramic
Manufacturing Industry, representing the common and collective interests of all sectors of
the industry. Its 100 member companies cover the full spectrum of ceramic products and
comprise over 90% of the industry’s manufacturing capacity.

Membership of the Confederation includes manufacturers from the following industry
sectors:-

o Gift and Tableware e Floor and Wall Tiles e Sanitaryware
e Bricks o Clay Roof Tiles o Clay Pipes
o Refractories e Industrial Ceramics e Material Suppliers

With so many on-going regulatory changes taking place and policy initiatives under
implementation, now is an opportune time to take stock of the balance of competence
between the United Kingdom (UK) and the European Union (EU), and we welcome the
opportunity to respond to your consultation.

Although at first view it can appear that the balance of competence regarding environment
and climate change is biased towards the EU, with deeper analysis it is apparent that there
are a number of considerations that must be taken into account, including the UK
Government’s approach to the implementation of EU and UK policy and regulation.
Therefore, within this consultation response we have raised a number of points relevant to
both the EU and UK.

Outlined below are a number of general comments, followed by responses to the questions
posed in the consultation document, including examples and evidence where applicable.
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General observations on the balance of competence between the EU and the UK:

1. Although in certain instances it could appear to be desirable to restore the
balance of competence from the EU to the UK, a key concern is the level of UK
resources (including financial and expertise), that would be available to implement this
effectively.

2. There are cases where although it may not be appropriate for an EU competence
to be transferred to the UK, there are issues with the approach of the EU which
should be addressed in order to improve performance and outcomes. For
example, the EU’s stringent hazard based / precautionary approach to regulation can
cause serious implementation problems for companies. In addition, the principle of
proportionality often seems to be exceeded in the EU. Therefore, the EU should be
encouraged to take a more balanced, risk based approach to regulation.

3. There are a number of situations where it is correct that the balance of competence is
with the EU, however it is critical that when implementing EU policy and regulation,
the UK places a greater emphasis on ensuring that the UK’s policy and legislative
framework allows businesses to compete internationally and certainly within
Europe, in particular:

o There should be a more pragmatic UK transposition of Directives in line with the
purpose, as is common in many other Member States, of the Directives rather than
reliance on strict legal interpretation.

o If the EU has exclusion clauses from Directives they should be implemented
as a default in the UK unless there is good reason not to.

o The implementation of national laws in the UK sometimes results in the UK
manufacturing industry being at a competitive disadvantage to companies in the
EU or further afield.

4. It is sensible that in areas of shared competence, such as environment and climate
change, either the EU or Member States may take action, but the Member States may
be prevented from acting once the EU has done so. We believe that the EU should
exert its powers more consistently and robustly where the UK (or other Member
States) have taken action beyond EU requirements, and where this is damaging
competitiveness. This is particularly relevant to climate change policy and regulation
in the UK.

5. When the EU develops and implements new policy and regulation, it must take
account of the cumulative regulatory burden in each Member State. It is vital that
the EU takes the whole picture into account and makes allowances for those industries
already impacted by national requirements.
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6. When implementing new legislation the EU should carry out a full financial and
economic impact analysis at an early stage, and this should be updated on an on-
going basis. This will help ensure decisions are made based on comprehensive and
current information, and that the legislation has the desired effect, without resulting in
unforeseen impacts.

7. The complexity of the UK legislative framework can mean that it is difficult for UK
industry to gain applicable exemptions as working within the requirements of
State Aid becomes too difficult. We therefore appeal to the UK Government to
ensure that the UK legislative framework is kept simple and business / growth friendly.

8. Any targets (e.g. carbon reduction) introduced by the EU or UK need to reflect
what is challenging yet achievable and there needs to be a greater commitment to
supporting industry to accomplish such targets through the provision of adequate
funding to adapt and develop new technologies.

9. ltis essential that UK Government represents the interests of all manufacturing
industries, and their associated jobs in supply chains, in discussions with the EU.
The EU generally has a holistic approach that is potentially beneficial to all sectors
rather than a handful of ‘picked winners’.

Responses to Consultation Questions:

1. What evidence is there that EU competence in the area of environment and/or
climate change has:
a. benefited the UK / your sector?
b. disadvantaged the UK / your sector?

Whilst acknowledging that EU competence in the area of environment and climate change
has led to tangible improvements in environmental quality and a relatively joined up
approach to tackling climate change, there are a number of significant issues and
challenges faced by the ceramics sector in this area, some of which are due to the
interaction between the EU and UK in policy making and regulation (please see the
response to question 4 below for specific examples).

Due to these issues and challenges, in certain instances it may be desirable to restore the
balance of competence to the UK, however a key concern is the level of resources
available to implement this effectively. The pooling of resources and expertise generally
means that the EU is likely to have more resources to enable specialists to focus on defined
topics / work areas than in the UK. If the balance of competence in an area were restored to
the UK, resources would have to be allocated to ensure effective delivery. This would
require increased budgets if it was to be effective.
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Therefore, we believe that EU competence in the area of environment and climate change
should remain, but improvements in implementation need to be tackled by the UK as a
matter of urgency in order to ensure that the UK ceramics industry is not disadvantaged.

Where Should Decisions be Made?

2. Considering specific examples, how might the national interest be better served if
decisions:

a. currently made at EU level were instead made at a national, regional or
international level? (What measures, if any, would be needed in the
absence of EU legislation?)

b. currently made at another level were instead made at EU level?

We agree with the balance of decision making powers in the EU and UK as although it is
very important that there are national decision making powers, it often makes sense for
decisions to be made at an EU level, in order to help ensure consistency of approach
across Europe. However, there are many instances where the desired uniformity is not
achieved (see questions 4 and 8 below for specific examples).

One way to promote consistency would be through the implementation of regulations at the
EU level, as opposed to directives, in order to enable standardised enactment. However,
this would only be effective where regulations are fully reviewed and evaluated prior to
implementation in order to ensure that they are realistic and fit for purpose. There are also
instances where, due to particular local environmental sensitivities, flexibility in the
implementation of directives must be promoted (for example the Environmental Impact
Assessment Directive), rather than a comprehensive and prescriptive approach by the
Commission which may not cover or be necessary in all local situations.

The EU should also take a more active role in checking that directives and regulations are
actually applied in each of the Member States. Otherwise, countries such as the UK which
has a comprehensive and legalistic approach to implementation can be left at a competitive
disadvantage.

Internal Market and Economic Growth

3. To what extent do you consider EU environmental standards necessary for the
proper functioning of the internal market?

Consistent implementation of EU Environmental standards across all Member States is

necessary for the proper functioning of the internal market in order to ensure a level playing
field.
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4. To what extent does EU legislation on the environment and climate change

provide the right balance between protecting the environment and the wider UK
economic interest?

There are a number of comments we wish to make in response to question 4:

Although the importance of the EU in regulating the environment and climate change is
acknowledged, we believe there is currently too great an emphasis on these issues. It is
our view that the EU should have a more balanced approach to sustainable
development, which allows flexibility to respond to economic and social needs, not just
focus on the environment. The recent recession and continued sluggish /stalled growth
in Europe is being further stifled by certain pieces of EU policy and regulation,
particularly in relation to climate change (see below and question 8 for specific
examples). Once healthy levels of growth are re-established, the remaining ceramics
industry may be in a better position to further respond to environment and climate
change challenges. Currently it is difficult for EU companies to act in isolation.

While the EU’s focus on environment and climate change is challenging, it is the UK’s
approach to both the implementation of EU policy and regulation combined with
additional national legislation that causes most concern.  There are a number of
examples where the UK has acted beyond the requirements of the EU, which in turn has
undermined the competitiveness of the UK ceramics industry (examples include the
Climate Change Act targets and the Carbon Price Floor costs), and this goes beyond
intended EU action. As it states in Paragraph 10 of the consultation document in relation
to the Single European Act 1986, which introduced a specific Treaty base to protect the
environment, ‘through the impetus it gave to the creation of the internal market, it also
lead to the harmonisation of emissions standards in order to avoid distortions to
industrial competitiveness’.

It makes sense that in areas of shared competence, such as environment and climate
change, either the EU or the Member States may take action, but the EU needs to play
a greater role in preventing additional Member State action that is detrimental to
competitiveness. In the UK, specific climate change related regulation has undermined
the competitive position of the ceramics industry with the rest of Europe and beyond. A
greater balance is needed between interstate competition and environmental protection,
and we believe that the EU should exert its powers more consistently and robustly
where Member States have taken action beyond EU requirements, and where this is
damaging to competitiveness.

When the EU develops and implements new environment and climate change policy
and regulation, it must take account of the cumulative regulatory burden in each
Member State. For example, changes to the EU Emissions Trading Scheme (EU ETS)
at EU level will have less of an impact on manufacturing industry than the cumulative
burden of EU ETS plus national taxes and charges. The EU must take the whole picture
into account and make allowances for those industries already impacted by national
requirements. In the case of the UK, there are a number of cumulative costs, particularly
in relation to climate change related taxes and levies, and so when companies are
making dispassionate decisions about where to invest in Europe, this impacts the
outcome of whether to invest in the UK.
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Equally, the UK Government has a responsibility to consider the cumulative impact of
EU and national legislation when considering new regulation.

e Finally, when implementing new environment and climate change related legislation, the
EU should carry out a full financial and economic impact analysis at an early stage,
which is then updated and made public on an on-going basis. This will help ensure that
the legislation has the desired beneficial environmental and full economic effect (i.e. the
cost not just of implementing the legislation, but wider economic costs such as job
losses and the closing of UK manufacturing capacity), without resulting in unforeseen
impacts.

Current Legislation

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

a. focused on outcomes (results)?
b. based on an assessment of risk and scientific evidence?

There are instances where although it may not be appropriate for an EU competence to be
transferred back to the UK, there are issues which should be addressed. EU legislation
relating to environment and climate change is generally outcome focussed, which leads to a
number of concerns including:

An apparent lack of ‘bigger picture’ vision and understanding of the cumulative
impact of legislation on industry. For example, focusing on issues such as carbon in
isolation means that there is a lack of understanding about the full impact of
implementing certain pieces of legislation (e.g. Carbon Price Floor, leading to
increased electricity costs for all consumers), which can have serious economic
implications. Also, the overall goal of the legislation will only have limited success as
carbon emissions are merely transferred elsewhere due to carbon leakage.

There needs to be recognition in the EU and the UK that placing greater legislative
requirements on business will not lead to the desired outcomes as there is only so
much that industry can do with available technology and funds. It is important that
the EU works to reduce carbon emissions, but there is a fine balance between
incentivising investment and driving business elsewhere.

The focus on environmental rather than holistic outcomes can lead to the principle of
proportionality being exceeded in the EU and UK. For example, back loading on the
EU ETS is being used to “fix” a market based system; the market system should be
allowed to work in line with market conditions, without making an intervention that
will lead to higher costs for business and an increased likelihood of carbon leakage.
Another example of apparently excessive emphasis on achieving environmental
outcomes is in the development and burdensome implementation of REACH.
Although the principle is laudable, the risks to supply chains, smaller suppliers and
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the lack of alternative materials with similar functionality, undermines its potential
benefits.

e At times, there is a lack of understanding about how some of the outcomes can be
achieved, and whether they are actually possible (e.g. emerging food contact
legislation). At times the assumption can be that ‘industry will find a solution’. This
may be the case in certain instances, but is not always possible due to resource
constraints and the reality of business conditions.

e There appears to be limited understanding about the additional administrative
burden that is created for industry and others (e.g. planning authorities), leading to
disproportionate costs (for example proposed amendments to the Environmental
Impact Assessment Directive).

Another concern is the excessively hazard based / precautionary approach to regulation
in the EU, rather than a more measured, risk based approach. For the ceramics
industry, this has been apparent with the development of food contact legislation, where
unrealistic levels of heavy metals have been set where there is in fact a very low risk to
the consumer. A more sensible approach here is for the UK and other Member States to
encourage the EU to take a more balanced, risk based approach, and that all emerging
proposals should be ‘reality checked’ with EU and national industry as part of the
development process.

Doing Things Differently

6. How could the EU’s current competence for the environment be used more
effectively? (e.g. better ways of developing proposals and/or impact
assessments, greater recognition of national circumstances, alternatives to
legislation for protecting/improving the environment?)

Although it is important that policy and regulation is in place to encourage and require
companies to take action on environmental and climate change matters by, for example,
establishing challenging but achievable carbon reduction targets, there should be a
greater emphasis on the ‘carrot’ as opposed to the ‘stick’. Industry is often expected to
find the solutions to environment and climate change issues, and this is frequently
achieved, but there must be greater recognition of the resource limitations that
companies / sectors may have, particularly where breakthrough technologies are
required.

If requirements are too burdensome (for example carbon reduction targets and taxation)
and undermine business models, companies are likely to relocate to places that are
more conducive to business.

There needs to be a greater commitment to supporting industry to achieve such targets
through the provision of adequate funding to adapt and develop new technologies,
particularly where market signals will not deliver. More public funds should be used to
develop breakthrough technologies rather than just taxation. This approach could give a
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very positive result and drive technology innovation in the EU, which in turn could be a
useful global export.

. How far do you think the UK might benefit from the EU taking:
a. More action on the environment/climate change?
b. Less action on the environment/climate change?

It is recognised that the action of the EU and UK has led to significant improvement in
the quality of the environment, leading to substantial benefits for people and the natural
environment. However, further action in some areas is becoming prohibitively expensive
relative to the likely environmental benefits. As highlighted in Question 4, there must be
a balanced approach to environmental protection. The EU and UK should not reduce
action on the environment and climate change, but must focus on ensuring that current
policy and regulation is implemented fairly and effectively across all Member States.

. Are there any alternative approaches the UK could take to the way it implements
EU Directives on the environment and climate change?

There are a number of instances where it is correct that the balance of competence is
with the EU, however issues have arisen for the UK’s ceramic sector due to the
Governments approach to implementation of EU policy and regulation.

It is critical that the UK places a greater emphasis on ensuring that the UK’s policy and
legislative framework allows businesses to compete internationally and certainly within
Europe. In particular:

o There should be a more pragmatic UK transposition of Directives in line with the
purpose of the Directives rather than reliance on strict legal interpretation. In
addition, where existing UK legislation exists which meets the overall purpose of new
EU legislation, there should be no need to enact new UK legislation. Examples
include legislation relating to health and safety, environmental impact assessment,
and energy efficiency. This is consistent with the UK Government’s pledge to
‘remove red tape’

o If the EU has exclusion clauses from Directives they should be implemented as a
default in the UK unless there is good reason not to. For example, the Mineralogical
Processing Exemption in the Energy Tax Directive was implemented in many
Member States many years before it was in the UK. This has been to the advantage
of EU businesses, but to the detriment of the UK ceramics industry.

o The implementation of national laws in the UK sometimes mean that UK
manufacturing industry is at a competitive disadvantage to those in the EU or further
afield. For example, although it is positive that the UK Government is taking steps to
reduce carbon emissions, strict carbon targets in UK and extensive UK only carbon
and climate-related taxes mean that the ability of UK ceramics companies to
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compete is reduced, carbon leakage may increase, and imported goods and global
carbon emissions are likely to rise — the opposite effect of what was intended.

o The complexity of the UK legislative framework can mean that it is difficult for UK
industry to gain applicable exemptions as working within the requirements of State
Aid becomes too complex. We therefore appeal to the UK Government to ensure
that the UK legislative framework is kept simple and business / growth — friendly.
This will improve the current complex situation where state aid issues are a major
stumbling block to the implementation of exemptions. The complex array of climate
related taxes on UK electricity bills (e.g. The Renewables Obligation, Feed In Tariffs,
Electricity Market Reform, Carbon Price Floor, Climate Change Levy, Carbon
Reduction Commitment, and EU ETS) provides a good example of where this issue
is apparent. A number of these taxes has had to go through / is going through a
complex procedure to partially exempt just a few ceramics companies from some of
the charges. In addition, the plethora of taxes puts an enormous administrative
burden on ceramics companies in the UK, made worse by the complex interactions
between them e.g. CRC, EU ETS and CCA. In comparison, in Germany some
competitor companies are able to gain free electricity transport charges and up to a
99% rebate on a significant (€55/ MWh) green tax.

9. a. What advantages or disadvantages might there be in the EU having a greater or
lesser role in negotiating and entering into agreements internationally or with
third countries?

The EU has a significant and important role to play when negotiating on a global scale,
generally far more so than if the UK were to act independently. However, this can be
dependent on the nations involved, for example the UK may be able to play a greater
role when influencing Commonwealth countries.

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

We believe that is it very important for the UK to be part of “Team EU” at the UNFCCC.

Future Challenges and Opportunities

10.a. What future challenges or opportunities might we face on environmental
protection and climate change?

A number of issues have been raised in responses to previous questions, but a key
challenge for the future is to achieve the right balance between economic growth,
international competitiveness, and environmental protection.

b. Going forward what do you see as the right balance between actions taken at

international, EU, UK, and industry level to address these challenges and
opportunities?
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A number of points have been made in the answers to previous questions, but as an
additional point, industry needs to be able to have a stronger voice to ensure there is a
balanced approach to addressing environment and climate change issues, and that
major concerns about international competitiveness are taken into account across ALL
sectors in the UK, not just those identified as a “priority” by the UK Government.

c. What would be the costs and benefits to the UK of addressing these future
challenges at an EU level?

This is about having a more balanced approach in the UK and the EU. If all industries
were consulted and their views taken into account, it should ensure more sensible and
efficient legislation at all levels. If this was achieved, it would lead to more effective and
efficient use of time for the UK Government and businesses, and should ultimately lead
to a more positive outcome for the environment and climate change.

British Coatings Federation

The British Coatings Federation is the sole UK trade association for manufacturers of
decorative coatings, printing inks, industrial coatings and wall-coverings, representing a
£2.5 billion value industry and the interests of over 140 member companies. The majority of
BCF members are SMEs, formulating coatings and inks for a wide range of consumer and
industrial use. Our Brochure "The Impact of Coatings - Britain's Most Visible Industry”,
which can be downloaded from the BCF website

www.coatings.org.uk/The BCF/The Impact of Coatings.aspx , provides an overview of
the breadth and depth of the uses of our members' products and demonstrates the extent to
which society is dependent on the coatings and inks industry.

We would like to submit the following commentary to the Call for Evidence, Review of the
Balance of Competences, Environment and Climate Change.

Advantages
There is little evidence that REACH has benefitted the UK or the coatings sector.
Disadvantages

REACH has had and continues to have, massive costs for the coatings industry. However,
this disadvantages the UK against non-EU countries and regions, rather than against other
EU Members States. Significant resource has had to be put in, by coatings manufacturing
companies, to update safety data sheets, monitor changes to chemical classifications and
proposed restrictions/authorisations and search for substitutes. There is an ever-changing
list of substances that have to be studied to ensure that companies are able to substitute or
reduce highlighted chemicals. This involves carrying out performance tests for coatings
containing the substances in question, to ensure they are able to protect surfaces against
the required criteria both short and long-term.
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We are starting to hear from SMEs who are unable to support the cost of developing new
substances due to the costs of REACH registration and testing. The costs for registration,
including testing a substance and dossier submission is of the order of 50,000 Euros. For
new materials, and for existing ones from 2018, this applies when only one tonne of the
substance is sold in a year. The profits from these sales are not sufficient to justify the initial
expenditure. Small companies will no longer be able to innovate. This will hit the UK
significantly, but will have a lesser effect on the large chemical companies, such as those in
Germany, who will have the resources.

A further problem is the uncertainty of REACH in that companies, particularly SMEs, do not
know what to do when, as chemicals get put onto various lists, there is no plan on what
happens next. For example in June, 6 chemicals were chosen from 100+ SVHCs, to be put
forward for possible authorisation (e.g. ADCA) but companies are not sure about the others
on the list. There is no certainty whether they will they just sit there or they will possibly be
proposed for a restriction/authorisation, and if so, when. This makes any ‘development’
impossible to plan as if the chemical does not move forward to a possible
restriction/authorisation then it does not need replacing but conversely if it does any
timescale to replace it is too short anyway.

Where should decisions be made

In order for the free market to work, we cannot have each Member State having separate
requirements. We are currently seeing France introduce its own laws on nanomaterials,
indoor air emissions and toxicovigilance. Germany (and Switzerland) are bringing in their
own requirements for food packaging (including printing inks) which is starting to cause
chaos as companies cannot meet all requirements. For SMEs who formulate a single
product for global usage, this causes numerous issues in terms of product labelling, product
literature, data sheets etc. for what should be a harmonised European Union.

However, there are some issues that should be handled at UK level. Some restrictions and
authorisations are being proposed for substances that consumers are not exposed to.
These are only used in industrial settings where occupational controls are in place and are
covered by existing occupational legislation. It would be better if exposures to these were
controlled by occupational measures such as Workplace Exposure Levels (under the
Control of Substances Hazardous to Health Regulations). These, still, might have to be
made as binding limits, set by the EU.

An example of this are the chemicals di-isocyanates. Di-isocyanates are known respiratory
sensitisers, used, inter alia, in one important range of paints - polyurethanes. There are no
alternatives to these isocyanates for the production of polyurethane paints.
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Polyurethanes are widely used in industrial applications, as the one advantage they have
over many other coatings is their ability to produce highly durable, high gloss paints, which
makes their use as finishes common.

The main use of these paints is in the vehicle refinish, marine, aerospace and protective
coating applications (paints used on exterior steel fabrications to provide long lasting
finishes). Formulating these coatings can produce a range of properties which are difficult
or impossible to replicate by other paints. Over the years their importance has grown and
they have often replaced other coatings which used much more solvent (VOCs) such as
nitrocellulose vehicle refinish paints. Their durability also means that these coatings have
extended lives resulting in longer periods between repainting.

The coatings are generally confined to industrial uses and as such their manufacture and
application are well controlled with minimal emissions of isocyanates occurring. Applicators
either wear full respiratory equipment or the paint is applied in enclosed conditions to avoid
exposure to the operators. Controls on their use ensure that they can be safely used
avoiding any concerns there might be to exposure to the isocyanate component. In
addition, it is considered that the low number of occupational asthma cases caused by
isocyanates can be further reduced by the application of Risk Management Options at
national level.

A further example is BisPhenol-A, a chemical used to manufacture epoxy coatings, which
has been given the all clear by EFSA the European Food Standards Agency, and is one of
the most studied chemicals, but France, Denmark, Belgium etc. are all trying to impose
their own restrictions — which are not all the same — on its use.

Internal market and economic growth

REACH is likely to restrict growth and, in some cases, cause business and employment to
be lost outside the EU. One case is the authorisation of chromates. These materials have
been used for the pre-treatment and protection of metals for many years. There is no
immediate replacement that has the proven track record. They are used substantially in the
aerospace industry, which is likely to source components from outside the EU where these
materials can still be used. Coated articles can then be imported to the EU, with no
restriction.

Current legislation

Whilst purporting to be science-based, REACH focuses on hazard and not risk. Substances
are at risk of being banned because they are hazardous, even if they can, and are, being
used safely with the appropriate controls. An example of this is Azodicarbonamide (ADCA).
Under the REACH regulation, the European Chemicals Agency (ECHA) has launched a
public consultation on a draft recommendation to add ADCA to the REACH authorisation
list (Annex XIV). This has serious implications for the wallcovering industry and other users.
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ADCA is the foaming agent used in expanded plastics and rubbers. In the 1980’s it was
identified as a respiratory sensitizer that can cause industrial asthma. The UK Health and
Safety Executive proposed safe working practices, and steps were taken by companies to
protect workers, which was successful, as 27 cases of workers suffering sensitisation
occurred before the year 2000, and only one since.

ADCA is the ideal foaming agent for plastics and rubbers. It foams at the right temperature,
and foaming can be controlled to achieve different textures. This is particularly ideal for
wallcoverings. At the present time, there is no viable alternative.

There are emerging wallcovering markets in China and Russia, which could take over
production and supply of blown vinyl wallcoverings if ADCA cannot be used in Europe. This
could sound the death knell for the UK wallcoverings industry as 50% of sales of
wallcoverings are blown vinyl. Firms may, therefore, cease trading if they no longer have
the critical mass. The major UK manufacturers are all SME’s, that do not have the time or
resources to immediately develop alternative foaming compounds, and all fear for their
future if ADCA is banned, as this would make it difficult to compete with manufacturers from
outside Europe.

ADCA has no consumer uses; it is compounded into the plastic or rubber, and decomposes
during manufacture, so cannot be identified as a hazard to the consumer. The potential
hazard is to the workers handling it, but by risk management, this has been controlled for
the last 25 years.

Doing things differently

The impact assessment for REACH was completely inadequate. Industry has already spent
the estimated cost, even though it is only halfway through the timetable and has still not
started to address the majority of chemicals — the small volumes down to one tonne p.a. A
new, accurate impact assessment should be done to justify REACH.

There need to be much more focus on SMESs to ensure that they are able to resource the
REACH requirements. This should be part of the impact analysis.

There also needs to be an assessment of SME’s ability to innovate new chemicals whilst
meeting the data requirements for the one-tonne threshold.

We do not see how the UK could take a different approach to the rest of the EU and still
function as part of the free-trade area

British Ecological Society
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The British Ecological Society (BES) is pleased to present its response to the Defra/DECC
consultation on the balance of competences between the UK and the EU in the areas of the
environment and climate change.

The BES is the UK’s learned society for the science of ecology, and is the oldest ecological
organisation in the world. The Society has over 4,000 members based in the UK and
around the world, including leading scientists working in research institutions and practicing
ecologists working in industry.

In this response, we focus specifically on the impact of EU actions in the areas of (i) Water
and Marine and (ii) Nature and Biodiversity, and on the need for EU-level approaches in
these areas.

Summary

e EU competence in the area of environment has led to directives that have had a
positive impact on the UK’s water quality and biodiversity, and strong evidence exists
to support this. Moreover, EU measures have led to improvements in the UK
environment that would not have occurred under pre-existing UK laws, and have set
precedents for subsequent UK legislation.

e EU environmental regulation and directives provide continued protection for the UK
environment despite national economic constraints and budget cuts in relevant
Government departments. These overarching policies ensure that environmental
protection measures are not at risk of being pitted against each other in the face of
austerity.

e Long term trends in climate change and habitat degradation will render EU
competence in the area of environment even more important in the future. Ensuring
habitats and environments are resilient and able to withstand changes is a
complicated process, requiring broad, long-term policies and international
coordination.

e In some cases, the ‘one size fits all’ policy may not be the best approach for the
environment in all member states. Greater flexibility on individual policies for member
states could therefore lead to cost-effectiveness for the UK, especially in relation to
environmental management.

Nature does not respect national boundaries. A joined up approach across Europe on
biodiversity is necessary for effective action in this area, as each country’s actions will affect
its neighbours. While the UK is more geographically isolated in some senses, the issue is
still particularly relevant with respect to water and migratory animals such as birds. The
need for a coherent approach to the environment across Europe will also become more
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apparent in the future. As climate change leads to species relocation?, a broader scale view
of conservation will be needed to understand where species need to be protected the most.
Furthermore, there are environmental issues that require effective international
collaboration, such as protection from Invasive Alien Species, and issues where only a
cumulative effect at a large scale will have a positive impact (such as ocean acidification).

1. What evidence is there that EU competence in the area of environment and/or
climate change has benefitted or disadvantaged the UK/your sector?

There are several examples of EU competence having had a positive impact on the UK
environment:

Birds

The Birds Directive (79/409/EEC) has successfully protected bird species that are
considered to be most at risk and in need of most urgent protection, and has made a
significant difference to protecting many other species from further decline. Research has
shown that the targeted conservation measures associated with birds listed in Annex | of
the Directive have resulted in these species faring better than those that are not listed for
protection®. Research has also shown that outside the EU, where the Birds Directive does
not apply, Annex | species fare no better than birds that were not on Annex I. This suggests
that EU approaches can be more effective than non-EU actions.

Water

The Water Framework Directive (2000/60/EEC) has had a positive impact by encouraging
water managers to look beyond issues of water quality and take a wider, catchment based
approach to water resource management. The directive has ensured that managers
consider the overall ecological condition of water bodies in planning and decision making.
For example, the Upstream Thinking initiative* by Wessex Water uses these ideas. It is
important for the future that water management is ecologically sensitive in addition to
helping safeguard aquatic ecosystems®®"’.

2 pateman R. 2013. The effects of climate change on the distribution of species in the UK. Terrestrial Biodiversity Climate
Change Impacts. Report card technical paper 6.

% Donald, P. F., Sanderson, F. J., Burfield, I. J., Bierman, S. M., Gregory, R. D., & Waliczky, Z. 2007. International
conservation policy delivers benefits for birds in Europe. Science, 317: 810-813

* www.southwestwater.co.uk/index.cfm?articleid=8329

® Everard, M. 2011. Why does ‘good ecological status’ matter? Water and Environment Journal, 26: 165-174

® White, 1. & Howe, J. 2003. Policy and practice: planning and the European Union Water Framework Directive. Journal of
Environmental Planning and Management, 46: 621 — 631

7 Kallis, G. & Butler, D. 2001. The EU Water Framework Directive: measures and implications. Water Policy, 3: 125-142.
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As a result of the Urban Waste Water Treatment Directive (91/271/EEC) and the Bathing
Water Directive (76/160/EEC), there have been improvements in water quality due to tighter
controls over wastewater treatment and a ban on releasing sewage into the sea.

Bathing water testing in the UK, 1990-2012°

Testing year 1990 1996 2000 2005 2010 2012
EU/76/160 — tested 446 472 545 559 605 626
EU/76/160 — guideline - 194 247 420 497 366
EU/76/160 — mandatory 345 423 514 550 589 590
EU/76/160 — fail 101 49 31 9 16 36

River water quality data®

% of river length of Good biological England Wales
quality

1990 55.4% 78.5%
1995 66.2% 87.0%
2000 69.0% 78.3%
2005 71.4% 80.0%
2009 72.5% 87.1%
Marine

The Marine Strategy Framework Directive (2008/56/EC) has been influential in prompting
the UK to better consider the problems impacting the marine environment and develop
ways to encourage its protection. Adopting the framework in the UK was necessary
because only a combined effort between all EU member states will help to ensure that the
aim of the directive, to achieve ‘Good Environmental Status’ of the EU’s marine
environment, is met. This is because pressures on the marine environment such as
pollution and fishing extend beyond the UK’s territorial and exclusive economic zone
borders. While there are comparable links to the WFD, the MSFD is an important piece of
legislation which covers wider marine issues and biodiversity which are beyond the scope
of the WFD.

Habitats

The Habitats Directive (92/43/EEC) has helped UK conservation bodies look at
conservation in a wider EU context in a more systematic way. The directive has

8 .

European Environment Agency
Bathing Water Directive — Status 1990 — 2012, EEA, 21 May 2013
www.eea.europa.eu/data-and-maps/data/bathing-water-directive-status-of-bathing-water-5
?DEFRA. 2010. River water quality indicator for sustainable development — 2009 annual results. DEFRA statistical
release, 7th September 2010, DEFRA, London, UK
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encouraged the protection of a variety of habitats throughout the UK which provide benefits
not only from ecological perspectives but also for society and the economy (through
ecosystem services).

The directive has also been important for ensuring species in the UK such as great crested
newts and dormice receive adequate protection, particularly in regards to planning
infrastructure and developments. Both of these species were already protected under the
UK’s Wildlife and Countryside Act (1981), but the directive ensured that their habitats were
thought of as a network (rather than individual sites as the UK planning system does) and
set out how impacts should be mitigated. The principle of networked habitats is one that the
government has now accepted through references to the Lawton Review' in the Natural
Environment White Paper.

The introduction of stronger protection for Special Areas of Conservation under the Habitats
Directive led to subsequent strengthening of the protection for SSSis, e.g. under the
Countryside and Rights of Way Act (2000); this provides an example of EU measures
setting a precedent that is usefully reflected in subsequent UK laws.

Air Quality
1

There have been significant improvements in air quality due to a number of EU Directives®.
This has led to a statistically significant decrease in acidic deposition?, which benefits both
the wider environment and specific conservation efforts, for example, chalk grasslands.
Particulate matter and gaseous emissions can alter species composition in natural habitats.
In calcareous grassland, NO, emissions lead to lower abundances of native grassland
species™. Calcareous grassland is a diverse landscape, with up to 40 species per square
metre, including rare endemic species such as orchids and early gentian (Gentianella
anglica)'*.Many species found in this landscape are the sole food source for specialist
insect groups including the Adonis blue butterfly (Lysandra bellargus)™®.

However, while extensive EU and UK policy intervention on acidification has produced
considerable success, problems with air pollution remain. Between 2006 and 2008, 58% of
all habitat areas sensitive to eutrophication from nitrogen deposition exceeded the Critical
Load for nutrient nitrogen and is only forecast to decrease to 48% by 2020. Both UK and

10 www.archive.defra.gov.uk/environment/biodiversity/documents/201009space-for-nature.pdf

1 The Framework Directive 96/62/EC, 1-3 daughter Directives 1999/30/EC, 2000/69/EC, 2002/3/EC, and Decision on
Exchange of Information 97/101/EC were merged in 2008 to form the overarching Air Quality Directive 2008/50/EC
12 Kirk, G.J.D., Bellamy, P.H. & Lark, R.M. 2010. Changes in soil pH across England and Wales in response to decreased
acid deposition. Global Change Biology, 16: 3111-3119.

Lee, M.A. & Power, S.A. 2013. Direct and indirect effects of roads and road vehicles on the plant community

composition of calcareous grasslands. Environmental Pollution, 176: 106-113

14 Stevens, C.J., Thompson, K., Grime, J.P., Long, C.J. & Gowing, D.J.G. 2010. Contribution of acidification and
eutrophication to declines in species richness of calcifuges grassland along a gradient of atmospheric nitrogen deposition.
Functional Ecology, 24: 478-484.
15 Twiston-Davies, G., Mitchley, J. & Mortimer, S.R. 2011. The Stonehenge Landscape Restoration Project — conservation
opportunities for rare butterflies? Aspects of Applied Ecology, 108: 259-265.

86



http://www.archive.defra.gov.uk/environment/biodiversity/documents/201009space-for-nature.pdf

EU legislation have failed to effectively reduce ammonia emissions, which are more toxic
than other forms of nitrogen deposition®®.

Other

In addition, EU programmes such as LIFE'’ have facilitated the exchange of environmental
knowledge, expertise and helped with funding provision for various UK conservation and
environmental innovation projects.

2. Considering specific examples, how might the national interest be better served
if decisions currently made at EU level were instead made at a national, regional or
international level? (What measures, if any, would be needed in the absence of EU
legislation?) What decisions currently made at a national level could better be made
at an EU level?

In some circumstances, allowing the UK more flexibility in the way that it enforces and
makes decisions regarding particular species or habitats could further benefit the national
interest, particularly surrounding building and planning. For example, great crested newts
are relatively common in the UK compared to the EU. Greater flexibility over the way they
are protected would allow the UK to focus on other species that are nationally or
internationally rare, providing greater cost-effectiveness. It would still, however, be
necessary to ensure that the EU has scrutiny over such cases in order that the UK still
works to protect internationally protected species and does not lead to undervaluing of such
species.

3. Considering specific examples, how far do you consider EU legislation relating
to environment and climate change to be focused on outcomes (results) and based
on an assessment of risk and scientific evidence?

EU legislation is outcome-focused, both in terms of quantified habitat extent and condition
within the Habitats Directive, and through achieving good ecological status within the Water
Framework Directive and good environmental status under the Marine Strategy Framework
Directive.

The recent EU decision to ban the use of neonicotinoids is an example of a policy based on
an assessment of risk and scientific evidence.

4. How could the EU's current competence for the environment be used more
effectively? (e.g. better ways of developing proposals and/or impact assessments,
greater recognition of national circumstances, alternatives to legislation for
protecting/improving the environment?)

12012 Review of Transboundary Air Pollution: Acidification, Eutrophication, Ground Level Ozone and Heavy Metals in the
UK www.rotap.ceh.ac.uk/sites/rotap.ceh.ac.uk/files/ROTAP%20Summary%20report. pdf
Y \www.ec.europa.eu/environment/life/
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There are cases where individual directives could be linked with others to benefit the UK
and EU environment more widely and acknowledge the links between different ecosystem
processes and pressures. For example, linking the Water Framework Directive with the
Common Agricultural Policy would help to encourage farmers to manage diffuse pollution
and promote aquatic habitat remediation. Linking legislation would also help to build greater
resilience against future threats such as climate change.

The current approach to conservation tends to rely heavily on protected areas rather than
on more integrated approaches to land-use. The latter may be more suitable for countries
such as the UK where the majority of the landscape is managed. Due to this, there is a
strong emphasis in the UK on the integration of agri-environment payments under the CAP
and conservation action in protected sites. However that is not the case in some other
states where the CAP is more significant in terms of maintaining farming communities.
Shifting more of the CAP support to environment would benefit both the UK and
conservation across the EU more widely.

European legislation could usefully build on the increasing understanding of ecosystem
services by including references to this concept in future directives. This approach is
recognised in the Resource Efficient Europe initiative'®. In general, further reform of
directives is required if biodiversity loss is to be halted and ecosystem services restored.

5.  How far do you think the UK might benefit from the EU taking more or less
action on the environment/climate change?

EU legislation helps to ensure that the UK implements and upholds environmental policies.
Additionally, the fact that the EU can prosecute and hold the UK accountable for
circumstances when it breaches legislation helps to safeguard the UK environment for the
future.

This is also important in the context of the current global economic climate and restricted
national budgets — EU legislation helps to make sure that the environment still receives
funding for research, projects and protection. Without the overarching EU legislation, the
UK could fall into the trap of choosing between habitats when putting forward proposals for
housing or infrastructure projects. This could lead to environmental ‘losers’ — habitats that
are destroyed or degraded much more, as they are ‘cheap’ and easy to convert. In practice,
many of the measures in the Water Framework Directive and climate mitigation are funded
through general end-user water and energy bills rather than the public purse, and EU
directives need not always represent a central cost.

There is no evidence to support the assertion that directives place costs on businesses and
impede development but in the absence of the safeguards that these provide there is a high
probability that a catastrophic loss of natural capital will occur.

18 www.ec.europa.eu/resource-efficient-europe/pdf/resource efficient europe en.pdf
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6. Arethere any alternative approaches the UK could take to the way it
implements EU directives on the environment and climate change?

As a result of climate change, species have or will move their ranges™®. In light of this,
current protected areas (SPAs, SACs, SSSIs) set up to protect particular species may find
that such species move away from these areas. In addition, new species may arrive in
these areas. If the Habitats Directive is fully upheld, it could make the UK accountable for
such losses, with little consideration for species of conservation concern that do arrive in
the protected site. As such, it may be appropriate for the way that areas are designated to
be a more flexible process that emphasises functional connectivity?® and assesses whether
a site is deteriorating based on species diversity rather than on the disappearance of one
particular species.

7.  What future challenges or opportunities may we face on environmental
protection and climate change?

Climate change is one of the greatest threats to both the UK and global environment.
Changes in the environment will result in species range shifts, which could present
problems for designation of conservation status to species and protection of particular
habitats®*. With changing climates, the UK could become increasingly important in providing
for species that move further northward with suitable habitat?®. This presents a number of
issues: there need to be suitable habitats for species to move into; protected areas need to
be more flexible to allow for changes in species presence; and there needs to be closer
monitoring of areas to ensure species are protected if their ranges do change.

With climate change, water scarcity could be an increasing problem for many areas.
Several criteria within the Water Framework Directive will play an important role in ensuring
water resources are managed effectively, to the benefit of both people and the
environment. Continued monitoring of the impact of abstraction will be vital to prevent
damage to the environment and the ecosystems and communities within.

The number of extreme events, such as flash floods and droughts, are also expected to
increase with climate change?. Understanding the potential impacts of this on UK
ecosystems is crucial to aid future mitigation planning. By better protecting the environment
against extreme events, key ecosystem services that people depend upon can be

!9 pateman R. 2013. The effects of climate change on the distribution of species in the UK. Terrestrial Biodiversity
Climate Change Impacts. Report card technical paper 6.

% See also the recommendations of Impacts of climate change and selected renewable energy infrastructures on EU
biodiversity and the Natura 2000 network www.unep-wcmc.org/impacts-of-climate-change-and-selected-renewable-
energie-infrastructures-on-eu-biodiversity-and-the-natura-2000-network- 906.html

= Gillingham, P. (2013) 4. Implications of Climate Change for SSSIs and other Protected Areas. Terrestrial biodiversity
Climate change impacts report card technical paper, LWEC

2 pateman, R. (2013) 6. The effects of climate change on the distribution of species in the UK. Terrestrial Biodiversity
climate change report card technical paper, LWEC

% pcc (2013) Managing the risks of extreme events and disaster to advance climate change adaptation.
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maintained. Approaches that balance the need to protect people and property from flooding
against the need to protect freshwater ecosystems can provide ‘win-win’ benefits for both
people and the environment. These include Sustainable Drainage Systems (SUDs) and
Natural Forest Management®*. Ensuring that plant communities remain diverse can help to
provide insurance against outright collapse?; diversification of plant species allows for
improved productivity?®*’” which will be a key tool in dealing with climate change in
temperate regions?®.

The destruction, fragmentation and degradation of habitats are increasingly likely in the
future as further pressure from populations is placed on the environment. This could result
in less lockdown of carbon®, poorer quality forage for livestock®, fewer pollinator refuges®,
and less diverse plant genetic resources™?.

Opportunities

The advance of spring could be advantageous to terrestrial systems®. A longer growing
season could affect acid grasslands by offering more opportunities for germination and
growth, therefore C lockdown. Extra winter rainfall predicted by climate change can buffer
ecosystem functions particularly respiration in the face of summer drought. In addition,

% These are discussed in The Impact of Extreme Events on Freshwater Ecosystems www.britishecologicalsociety.org/wp-
content/uploads/small_single-pages.pdf

25 Mischkolz, J.M., Schellenberg, M.P., and Lamb, E.G. 2013. Early productivity and crude protein content of establishing
forage swards composed of combinations of native grass and legume species in mixed-grassland ecoregions. Canadian
Journal of Plant Science 93:445-454.

26 Schellenberg, M.P. and Banerjee, M.R. 2002. The potential of Legume-shrub Mixtures for Optimum Forage Production:
A Greenhouse Study. Canadian Journal of Plant Science 82:357-363.

2 Schellenberg, M.P., Biligetu, B. And lwaasa, A.D. 2012. Species dynamic, forage yield, and nutritive value of seeded
native plant mixtures following grazing. Canadian Journal of Plant Science 92:699-706.

28 Castellanos, E., McClain M., Alvarez, M., Brlacich, M., Calvo-Alvarado, J.C., Coutinho, H.L.C., Jimenez-Osomio, J.J.
and Schellenberg, M. 2008. Chapter 4: Conservation to sustain ecological processes and services in landscapes of the
Americas. In: Applying Ecological Knowledge to Landuse Decisions (eds.) Holm Tiessen and John W. B. Stewart.
SCOPE, the Scientific Committee on Problems of the Environment, 1Al Inter-American Institute for Global Change
Research SCOPE publication and IICA, the Inter-American Institute for Cooperation on Agriculture. Pages 23-33.
ISBN:9788599875049

2 Zhang, L., Wylie, B.K., Ji, L. Gilmanov, T.G., Tieszen, L.L. & Howard, D.M. 2011. Upscaling carbon fluxes over the
Great Plains grasslands: sinks and sources. Journal of Geophysical Research: Biogeosciences, 116: G00J03.
% Harmens, H., Mills. G., Hayes, F. & Norris, D. 2011. Air Pollution and Vegetation. ICP Vegetation Annual Report
2010/2011.
31 Jauker, B., Krauss, J., Jauker, F. & Steffan-Dewenter, I. 2013. Linking life history traits to pollinator loss in fragmented
calcareous grasslands. Landscape Ecology, 28: 107-120.

Jadarat, A.A. 2010. Genetic resources of energy crops: biological systems to combat climate change. Australian Journal
of Crop Science, 4: 309-323.
3 Menzel, A., Sparks, T. H., Estrella N., Koch, E., Aasa, A., Ahas, R., Aim-Kibler, K., Bissolli, P., Braslavaska, O., Briede,
A., Chmielewski, F. M., Crepinsek, Z., Curnel, Y., Dahl, A., Defila, C., Donnelly, A., Filella, Y., Jatczak, K., Mage, F.,
Mestre, A., Nordli, @., Pefiuelas, J., Pirinen, P., RemiSova, V., Scheifinger, H., Striz, M., Susnik, A., van Vliet, A. J. H.,
Wielgolaski, F.-E., Zach, S. & Zust, A. 2006. European phenological response to climate change matches the warming
pattern. Global Change Biology, 12: 1969-1976
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smaller rainfall pulses could offer an opportunity to delay succession in grassland and allow
more wildflower meadows to thrive3#3>%.

British Glass Manufacturers Confederation

Q7 EU ETS, Targets, Climate Change: In general the ETS rules are set at an EU level,
although the Regulations have been transposed into UK law and in the past there has been
a tendency to gold-plate these in the UK in order for the Regulator. This is improving and
practice is slowly standardising. In this case, setting the rules at EU level is a good thing as
it harmonises GHG costs across EU competitors.
Any differences in approaches from the member states will only set up distortions and
should be avoided. That said, the decision of the UK government to compensate for the
indirect costs of the EU ETS is welcome in principle, although differences in the application
between other members state schemes might further blur the picture.
In being more ambitious than the EU on climate change targets, the UK disadvantages its
own businesses in comparison with the EU and the rest of the world. For example, the
carbon price floor means that UK manufacturing businesses have an extra carbon element
in their electricity price compared to competitors in the EU / rest of world. Whilst the
government has put aside some funds for compensation, the effect of the compensation
has been highly overstated as they cannot be accessed by the majority of UK
manufacturing businesses (only the most electro-intensive). The compensations /
exemptions also require state aid approval (back to the EU) which is currently proving
difficult and is unlikely in practice to be able to compensate for the first year of the scheme.
This is a situation where the UK decision making has been shown to be disadvantageous to
the UK manufacturing sector.
Regardless of the source of environmental regulation, it is important that they are
implemented predictably. Sudden changes would undermine the certainty required for
environmental regulation where the operator is financially liable. Recent market interference
in the ETS in the form of back-loading was unwelcome and sets a worrying precedent for
the future.
Whilst and EU approach is generally preferred, there are some problems with the EU policy
making process. One such problems is comitology, which results in decisions that have a
significant impact on the manufacturing community being made behind closed doors,
precluding input from sectoral experts and wider consultation. Furthermore, the EU has a
long track history of using consultants with little or no practical knowledge of the industry
they are trying to create policy for or regulate. This often results in policy decisions which

34 Knapp, A.K., Fay, P.A., Blair, J.M., Collins, S.M., Smith, M.D., Carlisle, J.D., Harper, CW., Danner, B.T., Lett, M.S. &
McCarron, J.K. 2002. Rainfall variability, carbon cycling and plant species diversity in a mesic grassland, 298: 2202-2205.
% Chimner, R.A., Welker, J.M., Morgan, J., LeCain, D. & Reeder, J. 2010. Experimental manipulations of winter snow and
summer rain influence ecosystem carbon cycling in mixed-grass prairie, Wyoming, USA. Ecohydrology, 3: 284-293.

36 Fry, E.L., Manning, P., Allen, D.G.P., Hurst, A., Everwand, G., Rimmler, M. & Power, S.A. 2013. Plant Functional Group
Composition Modifies the Effects of Precipitation Change on Grassland Ecosystem Function. PLoS ONE, 8: e57027.
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create unnecessary work for staff at sites. An example of this is the ‘sub installation’
definition in the EU-ETS for free allocation which considers different colours of glass as
separate installations, even where they are made in the same furnace, introducing an extra
layer of obligation and complexity for the operator.
Industrial pollution, air quality: As with the ETS, pollution policies tend to originate from
Brussels and are then transposed into UK law. There can be gold-plating and differences in
the application of the directive in areas where discretion is allowed by the member states.
For example, for derogations to BREF ELVs in glass, we understand that some Member
States are considering ‘blanket derogations’ for glass sector NOx in certain circumstances,
whereas the UK government / regulator will not. Differences in application can have an
effect on relative competitiveness, however since pollution is likely to be a regional problem,
Member States should retain some discretion to assess the impact of other local pollution
sources and the wider picture in which plants sit.
Waste: Policies on waste should come from Europe. The trading of recyclate is like any
other raw material, it is a global commodity. Whilst the UK Packaging Regulations have
been criticised by some due to issues regarding collection, the UK system is seen as being
the cheapest in Europe, benefiting UK companies.

Q15 Rising global population will result in increasing pressure on resources.
Measuring environmental impact is a very complicated area; this science will need to be
better understood and techniques will need to become more robust in order to enable
reliable comparisons and decision making.
There could be future challenges if there is not a greater collaboration between
Government and businesses. Businesses can provide essential expertise and excellent
ideas in the move towards a more sustainable and circular economy.

Q18 EU ETS, Targets, Climate Change: In areas where the UK is disadvantaging itself by
going beyond EU policies, more EU control would be advantageous. In areas where the UK
has the choice of implementation, the UK needs to be making decisions that benefit UK
manufacturing, rather than hindering it. Climate change costs need to be aligned as widely
as possible in order to maintain a level playing field for UK manufacturers. Until a global
agreement is made the UK and EU should prioritize protecting energy intensive industry
from carbon leakage to the detriment of the economy and society.

British Plastics Federation

The introduction of REACH (Registration, Evaluation, and Authorisation of Chemical
Hazards) was an enormous tidal wave of extra bureaucracy and cost for plastics
companies, particularly hitting SMEs from whom much innovation commences. When the
UK held the UK Presidency we did get a few beneficial changes.
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The European Chemicals Agency was founded in 2007 and with REACH set in stone it can
be argued that it no longer needs to be its present size and many of its responsibilities
could be devolved to national level.

Our Governments De-Regulatory policy on “two-out-one-in” is impossible to achieve with
REACH!

British Ports Association

This response is made on behalf of the British Ports Association which represents 50 ports
in England. Apart from being a key part of the UK economy, ports are highly susceptible to
the impacts of environmental legislation and are in themselves significant environmental
managers, particularly of marine sites designated for special protection.

1(i) There are two main benefits for ports of EU Competence in the areas of both
environment and climate change. The first is the issue of competition, already
referred to in your supporting paper, but which is very critical to the ports industry.
The fact that there are commonly accepted and legally based standards for all EU
member states significantly reduces, but does not eliminate, the opportunity for
individual countries to operate significantly divergent regimes which could undermine
standards achieved in other member states. As environmental standards are closely
linked to planning consents, we would be seriously alarmed at the prospect of
significantly different regimes in other countries which could seriously undermine the
competitive position of the UK. The second main benefit is that EU environmental
legislation is a public expression of acceptable standards which have been consulted
on and to which developers, NGOs and other interests and stakeholders have
contributed. Although the standards can be controversial for both sides, they
nevertheless represent a significant and often hard won outcome which should
balance the interests of all those consulted.

(i)  In contrast to the advantages outlined above, the main disadvantage is that regimes
can be applied differently from member state to member state, partly through the
intervention of governments, but also because different member states have different
features and varying environmental strengths and weaknesses. An example of this is
the application of the Water Framework Directive (WFD) which particularly impacts on
those countries with major estuaries and long coastlines such as the UK. The costs of
implementation are inevitably greater in the UK, but equally we can at least
acknowledge that where the legislation is relevant, it will need to be applied
elsewhere. There is a similar situation with marine SPAs and SACs where the UK will
inevitably have a higher number of designated sites which may affect shipping
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2(i)

(ii)

patterns and port development. Ports will be involved in the management of many of
those sites and this will represent an additional cost for the UK industry.

It is difficult to see whether the national interest would be better served if those
decisions currently made at an EU level were made at regional, national or
international levels. It is for the EU to set out broad standards, preferably through
Directives rather than Regulations, which can then be transposed into national
legislation which operates in sympathy with national institutions and existing law as
much as possible. Many of the issues come back to ones of competition and we have
had an example recently where the creation of a network of Marine Conservation
Zones (MCZs) which are largely based on a national initiative, has created major
problems in the knowledge that other member states are not creating such an
extensive network.

We would be concerned if the kinds of decisions currently being made at EU level
were made at international level; our influence at international level must inevitably be
watered down; the IMO is an example of an international approach which has
sometimes proved to be ineffective because of the need for agreement across such a
range of countries and interests. Slow progress has led to intervention at EU level to
fill the gap and has also resulted in weak implementation and compliance.

EU environmental standards are necessary for the proper functioning of the internal
market; it is difficult to see how varying standards can be compatible with a single
market.

Generally, we believe the balance is about right, but any legislation needs constant
review to ensure that this balance is maintained as circumstances inevitably change
over time. A restriction on development of an area which might be acceptable at one
time can become extremely burdensome at another time. We support therefore the
recent review of the implementation of the Habitats Directive whereby its effect on
various schemes was assessed and advice re-written and modernized with a view to
ensuring that commercial interests were adequately balanced against environmental
interests. We believe that such a process could be applied to other major pieces of
legislation such as the WFD and the forthcoming Marine Strategy Framework
Directive.
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(ii)

7(i)

(ii)

Measuring outcomes is an area of particular difficulty for environmental legislation
which is very long term, has different impacts in different situations and which can be
complicated and costly to monitor. We believe that this is an area of weakness of EU
environmental legislation and especially in its impacts on marine sites.

We believe that the risk assessment and scientific evidence is particularly lacking for
marine environmental legislation. It is widely accepted that there is nowhere near the
volume of information available for marine as for land sites. The marine planning
initiative currently underway by the MMO acknowledges this and will, for the first time
and over a period of 10 years, draw up marine plans for each part of the UK coast.
Yet this work is being prepared after major decisions on marine sites involving both
Natura 2000 and MCZs have been made. The precautionary principle has been
widely used for marine sites and we believe this can represent a serious imbalance
between land and marine environmental legislation.

Now that the major pieces of legislation are probably in place (for ports these are the
Environmental Impact Assessment Regulations, Natura 2000, the WFD and the
Marine Strategy Framework Directive) we would hope to see the development of
Codes of Practice and a partnership approach to environmental protection, avoiding
the need where possible for further legislation. Although based on legislation the
consultation on marine plans, for example, has shown how very varied interest groups
can be pulled together and a reasonable outcome achieved. We should therefore
wish to see a move away from legislation.

We believe the UK has a very good record on taking action on the
environment/climate change. The development of offshore wind farms, for example, is
something that ports are very much involved in and is an example of responding to
climate change with extensive sites earmarked for development.

N/A

We have nothing to add to the answers already provided.

9(a) There is always the concern that the UK view may not be sufficiently well represented.
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(b) We believe this is important.

10(a)For us the future challenges are probably the same as the current ones, the main one
being how to balance sustainable environmental protection with running a successful
economy. As to opportunities, certainly ports and the maritime industry generally will
benefit from green energy development and will develop further expertise in this field;
there are commercial opportunities in developing techniques which provide
environmental protection and can mitigate climate change impacts.

(b) We believe the balance is about right at the moment given the caveats set out above.

© N/A

11. No other comments.

British Standards Institution

BSI (British Standards Institution) has read with interest the review of the balance of
competences call for evidence with regard to Environment and Climate Change. We would
like to make some general points about environment and climate change and EU action in
this area. We have made a note in this letter where the response relates to the specific
questions in the call for evidence. This response is that of BS| as the UK’s National
Standards Body and includes comments made by expert members of our standards
committees.

We believe it is essential that appropriate regard is given to the development of
international standards (Questions 2 and 10b). There are markets where industry is best
served by global rather than national or European solutions. One example in the climate
change area is that of greenhouse gas (GHG) quantification. Companies that measure and
report on their GHG emissions in the UK will often have operations, suppliers and possibly
business customers/consumers outside the UK. A national or European position is a good
start but, in a global marketplace, the importance of free trade and related aspects means
that we need to use commonly defined terms and apply them consistently. Where possible,
BSI therefore seeks to promote the development of global standards as a precursor to
European standards. We note the use of both ISO 14064 (quantification, monitoring and
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reporting of organisation emissions and removals) and ISO/TS 14067 (carbon footprint of
products) in this regard.

Nevertheless, we view the European Union as having had positive impacts on the
environment and on climate change (Question 1). European policies and legislation act as a
driver for environmental improvements, frequently supported by European standards. One
example of this is the EU ETS (emissions trading scheme), where legislation, supported by
standards, has had a positive effect across the 28 Member States by using a market-based
approach.

Action at EU level brings a great advantage in terms of the combined impact and influence
internationally of the 28 Member States working together and the economic integration of
the EU internal market (Question 9, in general terms). This brings strength in foreign policy
and trade negotiations, where the market access provided by the adoption of European
standards is an important lever. The EU has the combined experience of its members to
draw upon, including leadership examples such as considering the issue of climate change
adaptation within standards, and resource efficiency.

European standards for voluntary use, developed by industry and other experts and
coordinated by independent national and European standards bodies, play a major part in
the EU internal market, including in the environmental area (Question 3). European
standards must be adopted in an identical form by all National Standards Bodies of the EU
Member States (plus EEA states and Turkey). This means that European standardization is
an effective tool that can provide one of the best means of supporting the internal market.
For example, the Packaging and Packaging Waste Directive achieves the joint aims of
increasing recovery of used packaging and preventing national legislation creating trade
barriers, thus ensuring a free internal market for packaged goods. The suite of harmonized
European standards developed for demonstration of compliance with the Directive provides
a very effective and efficient pan-European approach. This would have been impossible
without EU legislation and the supporting CEN standards. A number of BSI's committee
experts have stated that European standards are absolutely vital to the functioning of the
internal market in the environmental area.

European standards should be used as an alternative to regulation wherever appropriate
(Question 8). Voluntary European and international standards, developed by all interested
parties, give a high level of legitimacy by means of their market acceptance and their robust
development procedures that include all interested parties.

We would encourage UK Government officials to commit more to involvement in standards
development procedures (Question 11). While BSI as the UK’s National Standards Body is
an influential partner in European standardization, there is an opportunity for UK interests to
be included in the technical elements of standards. Broader engagement on the part of UK
Government with standards development work would bring significant benefits, particularly
given the potential role that standards will play in the implementation of the Resource
Efficiency Roadmap 2020 and other climate-related policy (covering products as well as
organizations).
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Although BSI’s experts have also recognized downsides to EU action — such as slow and
sometimes less effective decision-making, the compromises that sometimes have to be
made, and the rather slow and complex nature of some procedures — the prevailing view
was that advantages greatly outweigh the disadvantages.

To summarize, we encourage the development of solutions at the appropriate level, which
in our view would often require international agreement and standards, but also support EU
action on environmental and climate change issues, where possible through the use of
European standards.

Background on BSI

BSl is the UK’s National Standards Body, incorporated by Royal Charter and responsible
independently for preparing British Standards and related publications. BSI has 112 years
of experience in serving the interest of a wide range of stakeholders including government,
business and society.

BSI presents the UK view on standards in Europe (to CEN and CENELEC) and
internationally (to ISO and IEC). BSI has a globally recognized reputation for independence,
integrity and innovation ensuring standards are useful, relevant and authoritative.

A BSI (as well as CEN/CENELEC, ISO/IEC) standard is a document defining best practice,
established by consensus. Each standard is kept current through a process of maintenance
and reviewed whereby it is updated, revised or withdrawn as necessary.

Standards are designed to set out clear and unambiguous provisions and objectives.
Although standards are voluntary and separate from legal and regulatory systems, they can
be used to support or complement legislation.

Standards are developed when there is a defined market need through consultation with
stakeholders and a rigorous development process. National committee members represent
their communities in order to develop standards and related documents. They include
representatives from a range of bodies, including government, business, consumers,
academic institutions, social interests, regulators and trade unions.

Brussels and Europe Liberal Democrats

BRUSSELS AND EUROPE LIBERAL DEMOCRATS SUBMISSION
Balance of Competences Review

Environment & Climate Change

Call for Evidence
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Advantages and disadvantages

1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?

It is self-evident that environmental problems are not constrained by national
boundaries - very few environmental issues are truly local.

There is some evidence that establishing EU standards for environmental pollutants
have produced significant health benefits (EEA & WHO data).

It is true that for particular companies higher environmental standards can be
negatively correlated with employment. However, a range of micro-economic case
studies have indicated that overall the greening of industry (driven by EU
environmental standards) has resulted in positive economic effects.

ii. disadvantaged the UK / your sector?

To our knowledge (our BELD member contributing to this report®” having worked in
the field for the European Commission for some years), there is no evidence of
negative impacts on the UK resulting from EU competence in these fields. The
possible exception to this general statement concerns the EU legislation on GMOs
where strong pressures from some Member States and NGOs have resulted in a very
low take-up of this technology.

Where should decisions be made?

2. Considering specific examples, how might the national interest be better served if
decisions:

i. currently made at EU level were instead made at a national, regional or international
level? (What measures, if any, would be needed in the absence of EU legislation?)

These various levels of action are not mutually exclusive. Subsidiarity should be the
guiding principle. In the case of climate change, the response should be at the
international level but to drive this forward effectively the EU (regional) level is the
optimum action level for such market actions as carbon trading.

ii. currently made at another level were instead made at EU level?

EU rules allow higher standards where these are justified. We can see no reasons for
lower standards.

Internal market and economic growth

3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

Common environmental standards are fundamental for the operation of a single
market — otherwise market forces would drive standards down.

%7 Our member was formerly the Adviser on Science and Ethics of the European Commission President’s
think-tank — the Bureau of European Policy Advisers (BEPA). Please see: www.ec.europa.eu/bepa/about/
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4. To what extent does EU legislation on the environment and climate change provide the
right balance between protecting the environment and the wider UK economic
interest?

There is a clear global need for rules which replace free market competition with a
balance between the three Es (environment, economy and equity). The EU (which
aims at the common good) may not produce optimum regulatory responses to this
drive but it is better than lowest common denominator politics between individual
states.

Current legislation

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?

The carbon trading scheme is clearly focussed on results. To the extent that the
results perhaps do not meet the expectations, the policy can be changed.

ii. based on an assessment of risk and scientific evidence?

The dioxin rules (the Seveso legislation) are clearly based on risk assessment and
evidence. There are many similar examples (Rhine monitoring, fish stocks, REACH
chemicals legislation, etc.).

Doing things differently

6. How could the EU’s current competence for the environment be used more effectively?
(e.g. better ways of developing proposals and/or impact assessments, greater recognition
of national circumstances, alternatives to legislation for protecting/improving the
environment?)

We believe that the European Environmental Agency (EEA) should cease being an
environmental advocate (for which it is clearly unsuited — see for example the latest
round of “Late Lessons from Early Warnings”) and should focus totally on the
important task of environmental monitoring. We believe that the monitoring should use
the most advanced techniques (using the Joint Research Centre and/or Member
States' laboratories where necessary and cost-effective) and present the time series
results in a way which encourages good regulatory responses.

7. How far do you think the UK might benefit from the EU taking:
i. More action on the environment/climate change?

As already stated, environmental problems are almost invariably trans-border in
nature and this being the case the UK would clearly benefit from more EU action.
However, this should be based on better information from the EEA (6 above).

il. Less action on the environment/climate change?
This is not supported by the evidence.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

Stop the enormous effort involved in the so-called “gold plating” of EU Directives. The
UK is directly involved in the development of EU Directives and - having been involved
- should just implement them as they are.
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9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?

On balance, this would be an advantage. The Commission initiates and drafts EU
legislation and constitutes the EU centre of excellence (with its European Commission
DG ENV team supported by DG JRC IES & IPTS). This expertise would underpin a
greater negotiating role.

9. b. How important is it for the UK to be part of “Team EU” at the UNFCCC?
It is very important.
Future challenges and opportunities

10. a. What future challenges or opportunities might we face on environmental protection
and climate change?

We believe there is misuse of the precautionary principle in the management of
perceived new risks: this should be robustly challenged on the basis of the 2000
Communication on the Precautionary Principle.

10 b. Going forward what do you see as the right balance between actions taken at
international, EU, UK, and industry level to address these challenges and opportunities?

As argued above, the policy thrust should be at EU level, supported by appropriate
actions at UK and international level.

10 c. What would be the costs and benefits to the UK of addressing these future challenges
at an EU level?

Since there is no doubt that nearly all the serious environmental issues require an EU
wide approach, focussing regulatory action at the EU level should reduce costs and
increase benefits.

Anything else?

11. Are there any general points you wish to make which are not captured in any of the
guestions above?

No.

CBI Minerals Group

We are pleased to submit this response on behalf of the CBI Minerals Group.

The CBI Minerals Group represents the minerals extraction industry within the United
Kingdom including all major non-energy minerals and coal. The Group represents 500
mineral extraction and related companies either directly through being members of the
Group or indirectly through member trade associations.

The UK Minerals Industry typically produces about 350 million tonnes of minerals per
annum, directly contributes over £10 billion a year to the economy, provides direct and
indirect employment to over 80,000 people and is essential to provide the raw materials on
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which many important industries depend. Minerals are the largest material flow in the
country.

Minerals are essential for sustainable economic growth and sustainable development is
only achievable by ensuring an adequate and steady supply of all minerals. Adequate
supplies are crucial for meeting the Government’s growth agenda and in particular its aims
for investment in new infrastructure, such as the new generation of nuclear power stations
and high speed rail.

This response to the call for evidence represents the views of the CBI Minerals Group and
focuses only on those issues of particular concern to the minerals sector and therefore we
focus on answering those questions listed in the review which address those concerns.

Question 4. To what extent does EU legislation on the environment and climate change
provide the right balance between protecting the environment and the wider UK economic
interest?

The review highlights that land use planning is a key example of the few remaining areas
that remain within the competence of member states and we welcome the
acknowledgement in paragraph 14 of the review which is highlighted below that there are
an increasing number of EU requirements affecting planning and development.

14. Much of the UK"s environment and climate change policy is now agreed at EU level,
with comparatively few areas remaining exclusively within the competence of Member
States. A key example of remaining national competence is land use planning, although
there are an increasing number of EU requirements affecting planning and development.
These include not only environmental impact assessment, strategic environmental
assessment and public participation in decision making, but also other requirements
relating to habitats, water, etc. Another example of national competence is the protection
and management of soils, an area also relevant to planning and development. A proposal
for a soil framework directive remains stalled at EU level.

The report also acknowledges in paragraph 18 as highlighted below that difficult decision
have to be made to balance economic needs with environmental protection.

18. The broad policy focus on growth and the development of infrastructure that EU leaders
have endorsed means that difficult decisions may have to be made to reconcile economic
needs with environmental protection while avoiding unnecessary burdens on business,
industry and development. At the same time, establishing strong foundations for
sustainable economic growth may support the emergence of new technologies, products
and services to help realise the benefits of more efficient management of resources. These
new developments may also help to improve the security of supply of key resources.

While our members believe it is essential for the UK Government to ensure that all new EU
environmental legislation should achieve the right balance between economic needs and
environmental protection, this is not their present overriding concern.
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Their overriding concern is about the procedures and practices that have been adopted in
this country on which to make these judgements. The correct forum for making decisions on
balancing economic needs with environmental protection is the land use planning system.
However our members report that increasingly the primacy of land use planning is being
eroded. The planning authority should balance economic and environmental issues in their
decision making; however, our members frequently encounter a “tick box” approach to
making planning decisions whereby, for example, an objection from the Environment
Agency results in an automatic refusal.

The need to achieve the correct balance between economic development and
environmental protection is all the more critical in the case of mineral extraction, because,
unlike other forms of development, minerals can only be worked where they naturally occur
in economic quantities. The underlying geology dictates that these minerals often occur in
environmentally sensitive areas. Examples of nationally important minerals occurring in
sensitive areas include industrial grade limestone in the Peak Park and specialist ‘ball-
clays’ in the Bovey Basin in Devon.

Referring to paragraph 23 of the review document, the industry supports proposals for
biodiversity offsetting as a tool to help achieve the correct balance between economic
development and environmental protection:

23. Another area where work is being done is exploring more radical market-based
approaches, e.g. looking at a biodiversity offsetting system whereby the ecological impacts
of development are offset by the creation or restoration of habitat elsewhere.

The industry has achieved an excellent record in making a major contribution to biodiversity
as illustrated below:

e Biodiversity: making a significant contribution to UK targets and uniquely placed to
do more

e SSSis: over 700 have their origins in mineral extraction

e Trees: one million planted over the past five years

Source: The mineral products industry’s contribution to the UK published by the Mineral
Products Association

While supporting the use of biodiversity offsetting in achieving the right balance between
economic development and environmental protection, our members strongly believe that
decisions regarding the use of such “radical market- based approaches” must fall squarely
within the land use planning regime.

Question 1. What evidence is there that EU competence in the area of environment and/or
climate change has:

i. benefited the UK / your sector?
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ii. disadvantaged the UK / your sector?

We believe that Directive 2006/21/EC of the European Parliament and of the Council on the
management of waste from the extractive industries is a good example of EU legislation
that has disadvantaged our sector, with no significant environmental benefit. Following on
from the Aberfan mining waste disaster in the 1960’s, the UK developed a sophisticated
mine safety legislative framework, which we believe more than adequately addresses the
matters covered by the Mining Waste Directive.

The impact of the Directive on the sector was made additionally burdensome by its
transposition through the Environmental Permitting Regime with the Environment Agency
as the regulator. The industry lobbied hard for Mineral Planning Authorities to be regulator,
as this would have avoided duplication and confusion, but to no avail. As a result, the
industry is now disadvantaged by having to obtain environmental permits from the
Environment Agency for operations also regulated under the mines and quarries legislation
and planning legislation. The financial burden of the process has been minimised by
constructive procedures agreed between the CBI Minerals Group and the Environment
Agency on the determination of what materials constitute mining waste. Nevertheless, it
remains an unnecessary piece of legislation implemented (uniguely) in this county in a
unnecessarily burdensome manner.

We believe that the Mining Waste Directive would make an excellent case study to illustrate
the benefits/disadvantages of an area of EU competence and how it has been transposed
and we would be very happy to assist in such a study.

Question 6. How could the EU’s current competence for the environment be used more
effectively? (e.g. better ways of developing proposals for and/or use of impact
assessments, greater recognition of national circumstances, alternatives to legislation for
protecting/improving the environment)

The current review of the Environmental Impact Assessment Directive is being promoted by
the Commission as ‘smart regulation’ and, while some of the proposed changes are
supported by the industry, many of the changes would, if adopted be additionally and
unnecessarily prescriptive.

e Industry needs clear environmental planning rules to push ahead with industrial and
infrastructure projects.

¢ We have concerns that many proposals in the Environmental Impact Assessment
directive will lead to considerable delays, increase administrative costs and greater
chances of legal uncertainties.

¢ On the contrary, revision of the directive should be used as an opportunity to
streamline and to reduce burdens associated with the existing provisions

Source: Business Europe Position Paper dated 20 March 2013
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Most mineral extraction developments in this country are supported by an Environmental
Impact Assessment and the industry believes that the administration of the regulations
though the land-use planning system has worked well since 1999. It is recognised that
there are some areas of the Directive that need updating, but the major amendments as
currently proposed swing the balance too far towards EU level control. We therefore
strongly support the UK Government'’s efforts to secure less proscriptive amendments.

Government should resist moves by the Commission, as in this case, to set out detailed
matters, such as procedural timelines, and specifying procedures for accrediting experts at
an EU level. EU legislation should focus on setting minimum standards.

Centre for Ecology & Hydrology

The following submission of evidence has been prepared by the Centre for Ecology &
Hydrology (CEH), a public sector research establishment and a wholly owned component
Centre/Survey of the UK Natural Environment Research Council (NERC). CEH undertakes
basic and applied research on issues related to the land surface (soil-water-vegetation-air)
and human interactions with the natural environment. CEH is involved in research to
deliver the solutions to some of the greatest challenges facing human kind — enabling a
health economy and society while maintaining the ecosystem services upon which we
depend for survival. CEH has been involved in EU research since the 1980’s, and has
close working relations with other European research establishments, the EC and
European industry groups

Advantages and disadvantages

1. What evidence is there that EU competence in the area of environment and/or
climate change has:

i. benefited the UK / your sector?

ii. disadvantaged the UK / your sector?

i. Very important benefits to the UK (and European) environment have been achieved
with reductions in concentrations, deposition and effects of air pollutants on human health
and ecosystem health. There is significant difficulty in quantifying the economic impacts®
However, it is possible to demonstrate the magnitude of current air pollution impact: the
average loss of human life expectancy attributable to exposure to fine particles is 7.4
months; the loss in European wheat production due to ozone is expected to reduce by 10
million metric tonnes from 2000 to 2020 saving some €2billion?.

The achievements have been strongly supported by scientific research and monitoring
(atmospheric pollution, intercountry exchange of pollutants and their effects). The EU
research Framework Programmes have enabled the best European research groups to
work together, and the advances made have placed the European groups as world leaders,
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with the UK leading in some areas. Prof. M.L. Williams, Chairman of the Executive Body for
the CLRTAP with UNECE, who said: ‘CEH is one of the leading institutions in the world in
this area. The work on vegetation impacts and on nitrogen from CEH provides CLRTAP
with a science base of extremely high quality and credibility, and provides an excellent
foundation on which to base CLRTAP policy decisions.’” The research is used for policy
development directly and has led to substantial improvements in UK air quality and
reduction in effects of UK pollutants in other European countries. The evidence is contained
in the reports of EMEP and by research papers and synthesis reports for Defra®. RoTAP
2012.

il The disadvantages are small relative the health and environmental benefits.

1. Defra (2006) Damage Costs for Air Pollution, AEA technology 2006, Defra report
ED48796

2. Reis et al (2012) pp1153-1154, Science,v338, 30 Nov 2012

3. ROTAP (2012) Review of Transboundary Air Pollution: Acidification, Eutrophication,
Ground level Ozone and Heavy Metals in the UK Contract report to the Department
for Environment, Food and Rural Affairs. Centre for Ecology and Hydrology

Where should decisions be made?

2. Considering specific examples, how might the national interest be better served if
decisions:

i. currently made at EU level were instead made at a national, regional or
international level? (What measures, if any, would be needed in the absence of EU
legislation?)

ii. currently made at another level were instead made at EU level?

i The control of air pollutants which readily cross international boundaries needs to be
controlled by international processes. For many short lived pollutants (less than two days),
the appropriate scale for the UK contribution to these problems is European. So the EU or
UNECE is appropriate. National regulations need to be coupled somehow to other
contributors to the European atmosphere to share the burden of controls. Currently the
directive that is relevant is the European National Emission ceiling Directive (Directive
2001/81/EC, www.ec.europa.eu/environment/air/pollutants/ceilings.htm). This directive is
parallel to the Gothenburg Protocol (the Convention on Long-Range Transboundary Air
Pollution) which was agreed between Member States, and Central and Eastern European
countries, the United States and Canada (www.unece.org/env/lrtap/multi_h1.html). It
should be noted in the absence of EU legislation, then exactly equivalent legislation would
be required in all relevant countries as this issue is cross boundary.

For long lived pollutants, (e.g. CO2, N20 or CH4, the greenhouse gases), the appropriate
international forum needs to be global, such as the UNFCCC. So it could be argued that the
European controls are a model for other regions of the planet which experience similar air
pollution problems.

Internal market and economic growth
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3. To what extent do you consider EU environmental standards necessary for the
proper functioning of the internal market?

4. To what extent does EU legislation on the environment and climate change
provide the right balance between protecting the environment and the wider UK
economic interest?

3. For all costs, including those to public good, then EU Environmental standards are
essential for proper functioning of the internal market: The production of goods and services
should be evenly burdened by environmental regulations across the countries of the
internal market because the export of goods, and their benefits should not be accompanied
by a disproportionate contribution of pollutant exports. Otherwise, pollutants produced in
other countries manifest as costs in the UK (and vice versa)

4. Research over the last decade has steadily decreased the threshold at which pollutants
are known to damage human health and ecosystems. Gradually the scale and cost of
effects is increasing and the benefits of control measures are growing, justifying further
control measures. The EU legislation provides a framework to implement changes cross all
countries simultaneously so that the balance of protecting the environment and the wider
UK economic interest can be changed to reflect the latest research without disadvantaging
the UK.

Current legislation

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?

ii. based on an assessment of risk and scientific evidence?

i) For the large combustion plant directives and Air Quality legislation (European National
Emission ceiling Directive (Directive 2001/81/EC,
www.ec.europa.eu/environment/air/pollutants/ceilings.htm

; Gothenburg Protocol (the Convention on Long-Range Transboundary Air Pollution)
www.unece.org/env/lrtap/multi_h1.html) the legislation is based on expected outcomes
and is well supported by monitoring networks as well as risk assessment evidence for most
of the pollutants.

i) For Climate change policy the assessment is based on risk and scientific evidence

6. How could the EU"s current competence for the environment be used more
effectively? (e.g. better ways of developing proposals and/or impact assessments,
greater recognition of national circumstances, alternatives to legislation for
protecting/improving the environment?)

By providing an opportunity for National assessments and or proposals in response to
intended specific actions, EU proposals would be challenged by a range of views and
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analyses and subject to a useful range of alternatives. A consequence would be the need to
develop National teams to take advantage of this opportunity.

7. How far do you think the UK might benefit from the EU taking:

i. More action on the environment/climate change?

ii. Less action on the environment/climate change?

i) Two major issues requiring action are

(a) Reducing emissions of particulate matter and their precursors would deliver a
substantial reduction in the number of people who die prematurely due to particulate matter
in the atmosphere.

(b) Emissions of nitrogen compounds are still much too large, with widespread effects on
human health and ecosystems. The greatest benefits and smallest costs would be
delivered by taking more action on agricultural sources, across Europe.

Both these issues are transboundary issues and hence there should be more EU action.
For (a) significant production of particulate matter is from transport; Given that
manufacturers are multi-national, then it need a multi-national i.e. EU response

8. Are there any alternative approaches the UK could take to the way it implements
EU Directives on the environment and climate change?

9. a. What advantages or disadvantages might there be in the EU having a greater or
lesser role in negotiating and entering into agreements internationally or with third
countries?

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

a) Those issues with are greater in scale than Europe (e.g. ozone) are an important
contributor to effects on human health and crops would benefit from a control strategy
covering all countries of the northern hemisphere...we share the same air and ozone is
currently a major pollution issue for the USA, China, India, Europe and Japan. Any control
strategy to be fully effective needs at least these countries involved....currently they have
different legislation and ambitions.

b) Very important; UNFCCC seeks to address, is a cross boundary, global challenge which

can be addressed by countries acting in concert.

10. a. What future challenges or opportunities might we face on environmental
protection and climate change?

b. Going forward what do you see as the right balance between actions taken at

international, EU, UK, and industry level to address these challenges and
opportunities?
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c. What would be the costs and benefits to the UK of addressing these future
challenges at an EU level?

a) Climate change policies need to be global to be effective

b) Most Air Quality issues are transboundary. Therefore, EU and UNECE for short lived
pollutants (less than two day lifetime) and including SO2, NOx, NH3, metals (except
mercury), volatile organic compounds. For Greenhouse Gases and for Ozone there needs
to be global scale control

c) Based on the experience of the National Emissions Ceiling Directive and the

Gothenburg Protocol, the benefits would exceed the costs for the UK if the short lived
pollutants were controlled as currently through UNECE and the EU. For climate change and
greenhouse gases the EU offers more leverage globally, but is unable to solve the problem
without the other major players.

11. Are there any general points you wish to make which are not captured in any of
the questions above?

Centre for European Reform

Advantages and disadvantages

1. What evidence is there that EU competence in the area of climate change has:

i. benefited the UK?

EU competence on climate has benefitted the UK on renewables and energy efficiency. It
should in future benefit the UK on infrastructure.

On renewables, see:
‘How to meet the EU’s 2020 renewables target’

www.cer.org.uk/publications/archive/policy-brief/2009/how-meet-eus-2020-renewables-
target

‘How to expend renewable energy after 2020’ www.cer.org.uk/publications/archive/policy-
brief/2012/how-expand-renewable-energy-after-2020

On energy efficiency, see:
“Delivering energy savings and efficiency’

www.cer.org.uk/publications/archive/policy-brief/2011/delivering-energy-savings-and-
efficiency
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‘Energy efficiency: Made in Denmark, exportable to the rest of the EU?’

www.cer.org.uk/insights/energy-efficiency-made-denmark-exportable-rest-eu

“The EU should be much bolder on energy efficiency’

www.cer.org.uk/insights/eu-should-be-much-bolder-energy-efficiency

On infrastructure, see:
‘Connecting Europe’s energy systems’

www.cer.org.uk/publications/archive/policy-brief/2012/connecting-europes-energy-systems

ii. disadvantaged the UK

There is no evidence that climate policy being made at EU level has disadvantaged the UK.
Where should decisions be made?

2. Considering specific examples, how might the national interest be better served if
decisions:

i. currently made at EU level were instead made at a national, regional or
international level? (What measures, if any, would be needed in the absence
of EU legislation?)

Greenhouse gases, like other pollutants, do not respect national frontiers. So the UK’s
national interest would not be better served if climate policy was made at national level.

A global climate policy would in theory be better than an EU policy. However, 21 years after
the signing of the UN Framework Convention on Climate Change and 16 years after the
signing of the Kyoto Protocol, there is no meaningful international agreement. If UNFCCC
negotiations proceed as planned (which is not likely) an agreement will only become
operational in 2020. This is too late. So the EU should strengthen its climate policies.

See:

www.cer.org.uk/publications/archive/policy-brief/2011/eu-climate-policies-without-
international-framework

iii. currently made at another level were instead made at EU level?

The EU should co-ordinate — though not harmonise — renewable energy subsidies.
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See David Buchan’s CER Policy Brief, ‘How to create a single European electricity market
and subsidise renewables’.

www.cer.org.uk/publications/archive/policy-brief/2012/how-create-single-european-
electricity-market-and-subsidise-r

Internal market and economic growth

3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

For traded goods, EU environmental standards are essential for the Single Market.
Otherwise such standards would constitute non-tariff barriers. For non-traded goods, they
are less essential. However, if one member-state allowed much more pollution, this would
benefit industry located in that country. This would constitute an unfair competitive
advantage.

4. To what extent does EU legislation on climate change provide the right balance between
protecting the environment and the wider UK economic interest?

This question poses a false dichotomy. As HMG’s Stern Review concluded, it is in the UK’s
economic interest to take early and substantial action on climate change. A better
formulation of the question would be to ask whether there are aspects of EU climate policy
which should be changed to improve the impact on the UK economy.

The EU has sole competence over trade. Border tax adjustments should be introduced on
goods imported from countries that do not have a carbon price similar to the EU’s. The EU
should follow the UK lead and adopt a rising price floor for the ETS.

See:
‘How to confront the carbon crunch’

www.cer.org.uk/insights/how-confront-carbon-crunch
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‘Saving emissions trading from irrelevance’

www.cer.org.uk/publications/archive/policy-brief/2012/saving-emissions-trading-irrelevance

More information on the general case for EU involvement in climate policy can be found in
CER’s submission to the Foreign Policy Balance of Competences review. See:
www.cer.org.uk/publications/archive/review-article/2013/eu-and-climate-change-policy

Chartered Institution of Wastes Management (CIWM)

1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?

ii. disadvantaged the UK / your sector?

The four national governments of the UK have adopted very different objectives and
strategies in sustainable resources and waste management. Wales has adopted a national
sustainability objective (the first in the world) and waste prevention and recycling targets
beyond those required by EU directives. Scotland, although not yet matching Welsh waste
performance, is also prepared to aim beyond EU requirements in matters as diverse as
diversion of biodegradable waste from landfill, food waste separation and recycling targets;
Northern Ireland is mid-strategy development and likely to adopt higher than directive
targets. England on the other hand has strategies for waste management and waste
prevention aimed only at meeting minimum directive standards at the latest possible date
for compliance. In the case of England, therefore, EU competence in waste and resource
management has proven to be essential. Without it our national performance in many
areas of waste/resources policy would be less advanced than it is now.

As a result of pressures on the UK through EU directives, the value of this industry has
continued to rise even through the 2008 to present economic downturn.

i) The EU directives on waste have provided a common standard for the permitting of waste

facilities, and common objectives for waste management across the EU. This has

facilitated development of cross EU working, where larger waste companies operating in

the UK have expanded their operations to incorporate activities in other EU member states

and enabled EU-based waste operating companies to expand their activities to encompass

UK operations. In general the EU driven legislation has speeded up the modernisation of
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the waste industry in the UK and has improved the environmental impacts of waste when
looked at in the round through the enhanced levels of materials recycling and
environmental protection. It is debatable as to whether the UK would have implemented
similar levels of environmental improvements if the EU legislation had not been in place.

For example, the UK has had the fastest recycling rate increase in the last 10 years. This is
due to EU influence, via Landfill Directive targets and Waste Framework Directive
requirements. The Landfill Directive set out requirements for improving the environmental
impact of gas emissions from landfill, as well as leachate control, along with identification
and separation of hazardous, non-hazardous and inert wastes in landfill. The exclusion of
tyres and strict diversion of biodegradable municipal waste from landfill has moved these
and other materials (organic municipal wastes) to recycling and recovery streams.

The Waste Framework Directive has resulted in the implementation of the waste hierarchy
that encourages the prevention of wastes and the reuse, recycling and recovery of
resources.

The UK has gained a stronger voice in Europe; the UK has allied with other Member States
over End-of-Waste issues. The UK has benefited through its 'Team EU' role.

EU legislation has helped steer the UK in relation to meeting household/municipal waste
targets but there is still much to do with regards to commercial and industrial waste.

i) The UK was successful in negotiating a four year derogation in Landfill Directive targets
which has resulted in knowledge and technology development in other EU members states
but NOT in the UK (e.g. anaerobic digestion), leaving UK businesses at a disadvantage in a
rapidly growing global market for equipment and expertise. This is not a criticism of the EU
competences but demonstrates that national decisions to delay implementation can harm
future domestic markets and export opportunities.

There has been a variable EU Member State adoption of various waste and resource
related directive requirements leading to a two-tier or even three-tier EU, in terms of
infrastructure, services and performance. The UK has taken a prescriptive view on
adopting some Directives, whereas other Member States have been more interpretive. A
lack of consistent definitions and standards for monitoring and reporting across the EU has
also dis-benefited the UK by under-reporting our performance compared to some other
Member States, for example the varied approach to incinerator bottom ash in recycling
statistics has introduced variability and inconsistent reporting across the EU. CIWM will be
urging stronger EU action in standards and reporting as part of the review of landfill, waste
framework and packaging and packaging waste directives.

2. Considering specific examples, how might the national interest be better served if
decisions:
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I. currently made at EU level were instead made at a national, regional or international
level? (What measures, if any, would be needed in the absence of EU legislation?)

ii. currently made at another level were instead made at EU level?

i) CIWM can think of few advantages in decisions currently made at an EU level being
made instead at a national, regional or international level. EU directives rightly concentrate
on outcomes - e.g. under the Landfill Directive - leaving EU Member States to determine
how best to achieve required diversion of biodegradable MSW from landfill; or absolute
requirements e.g. exclusion of tyres from landfill. EU regulations such as the Transfrontier
Shipment of Wastes Regulations are also vital in imposing a common regulatory system
and outright bans for exports of many waste materials. National standards and regulation
across the EU would allow inconsistency and unfair competition.

ii. In the interests of fair competition and pan-EU improvement in resource efficiency and
wastes management some currently-national led policy would be better delivered at EU
level, e.g:

minimum product standards

minimum recycled content in products

variable VAT to encourage use of secondary materials

targets for waste prevention

life cycle assessment

landfill diversion/recycling targets for industrial and commercial wastes

EU standard definitions, data collection and reporting.

3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

CIWM believes that EU environmental standards are necessary for the proper functioning
of the internal market - both in terms of the standards to which our industries are required to
operate, and because environmental pollution respects no national boundaries. Poor
emission standards in one EU Member State can impose economic, social and
environmental costs on other EU Member States.

CIWM has recently published a report exploring the EU market in 'solid recovered fuel' and
'refuse derived fuels'. One of our conclusions was the need for EU-wide standards for
these materials coupled with robust and evenly applied regulation of the market. The
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international nature of this and other secondary materials markets, needs common
standards and enforcement AT LEAST at a European level.

4. To what extent does EU legislation on the environment and climate change provide the
right balance between protecting the environment and the wider UK economic interest?

EU legislation on the environment provides the right level of balance between protecting the
environment and allowing the UK economy to benefit from such protection. UK expertise
and knowledge in environmental protection allows the UK economy to benefit from selling
such a service to other Member States and the international market.

In the short term there may be cost impacts for businesses arising through EU
environmental legislation but in the long term the drive towards energy and resource
efficiency and security can bring significant business advantages. However, consistent
interpretation and implementation/enforcement across all EU Member States is essential to
prevent unfair competition from non-compliant states or businesses.

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?

ii. based on an assessment of risk and scientific evidence?
i) CIWM believes that the majority of EU directives relevant to this industry are appropriately

outcomes-focused either through performance targets (e.g. collection and recycling or
extended producer responsibility) or through reduced biodegradable waste to landfill -
leaving individual member states to introduce their own requirements to achieve those
objectives.

i) Increasingly EU legislation does reflect risk assessment and scientific evidence.
However. some concepts such as the precautionary principle and proximity principle do not
stand close scrutiny or are inadequately explained or enforced. Similarly the Landfill
Directive pre-treatment requirement is variously interpreted and enforced across the EU
having no scientific basis or standards to perform against. The EU should be wary of
'imposing’ such concepts without clear expectation or enforcement. There is an urgent
need for common approaches to whole life cycle assessment across the EU both for
products and services and for plans and strategies to allow consistent reporting and
adoption of lowest overall environmental cost solutions.

6. How could the EU’s current competence for the environment be used more effectively?
(e.g. better ways of developing proposals and/or impact assessments, greater recognition
of national circumstances, alternatives to legislation for protecting/improving the
environment?)
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More effective input from the UK as a Member State in the negotiating period would
improve ways of developing proposals and/or impact assessments as well as increasing the
recognition of national circumstances. This entails better liaison/consultation with industry
via its representative bodies and trade associations. Some trade associations have a voice
through to the EU via their own EU trade body whilst others would be relying on
government to include them in wider and more encompassing consultations.

EU legislation should be outcomes-focused. Waste prevention for example would benefit
from pan-EU targets leaving national governments to adopt solutions appropriate to local
circumstances - e.g. voluntary agreements, economic instruments, incentives, etc.

Measuring and reporting against required outcomes of EU legislation must be standardised
and enforced to prevent unfair competition.

7. How far do you think the UK might benefit from the EU taking:

i. More action on the environment/climate change?
ii. Less action on the environment/climate change?

i) If the EU took more action on the environment this would benefit the UK, especially in
England where major waste/resources strategies are based on last minute minimum
requirement satisfaction of relevant directives' requirements. More action by the EU would
drive green growth in UK businesses with both domestic and export advantages. Global
standards driven through the EU on behalf of its Member States would give the UK a
business advantage.

Another benefit would be certainty in long-term direction giving confidence in long-term
investment. A circular economy will not happen at Member State level alone, it needs EU
drive.

i) The EU cannot reduce its action on climate change or environment, this would be a dis-
benefit to the UK. Less action at EU level would undermine regulatory stability and investor
confidence. In the international market the UK may have a voice in relation to climate
change or environment but the EU has a stronger voice.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

The UK record for implementing directives has not been consistent. The UK was not one of
the first movers under the Landfill Directive, so we do not have the expertise of those such
as Germany for AD or most other Member States, when it comes to technology. There are
definitely first mover advantages in skills and technology which the UK missed out on.
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The use of ‘cut and paste' for transposition of EU Directives into UK legislation cannot be
the best way to implement unless this is a standard imposed across the EU. The UK
should not be afraid to interpret, as long as it takes into consideration free market trade and
other key aspects of EU principles, it will not then be challenged.

Engaging with industry, stakeholders and citizens early on in the process to ensure that UK
interests are taken account of could help with forming directives, as well as their
subsequent implementation. This is also true for EU regulations, more so because once
the regulation has passed the UK has no way to change anything, until the next
update/review.

9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?

There is an advantage in the EU having a stronger voice internationally; any impact from
climate change is not just on one country or one river, it has an impact on the whole EU.
Although the UK may not be joined physically to the rest of the EU, the impact on UK trade
and economy could be substantial.

The EU being able to influence the global market in international agreements could also
bring better economic advantage to the EU and/or UK.

There would also be an advantage in the EU influencing eco-design and the circular
economy.

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

CIWM is aware that our role in Team EU has been very beneficial. The UK has a lot of
experience and expertise, so we should not give up our voice lightly. Examples of where
Team EU has been influential, is in the context of international waste shipments and
development of ‘end-of-waste’ criteria.

10. a. What future challenges or opportunities might we face on environmental protection
and climate change?

The EU has recognised many of the future challenges in its 7" Environmental Action Plan.
However, CIWM members identify key new challenges as:

more emphasis on measurement and reporting of resource conservation or waste
prevention - as apposed to recycling. CIWM members wish to promote standardised
reporting of residual waste production as apposed to recycling, in future reviews of relevant
directives.

resource efficiency - including energy, water, food, land and physical resources

consistent life cycle assessment and reporting to identify lowest environmental cost
solutions
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consistent interpretations, definitions, data standards and reporting to allow fair comparison
in performance, between member states

resource security - the identification of strategically important resources and pan-EU
strategies for their protection and careful conservation as a vital industrial input.

planning for development, infrastructure and services that will improve adaptation to climate
change as well as manage-down climate change impact contribution.

b. Going forward what do you see as the right balance between actions taken at
international, EU, UK, and industry level to address these challenges and opportunities?

National governments/industry/third sector and local authorities all have a vested interest in
securing resource efficiency/waste prevention and resource security as a business
advantage or continuity issue. However, some actions can only be conducted at an EU or
international level:

international standards and agreements are best negotiated by the EU rather than
individual Member States, including issues such as emissions targets, product design and
global market standards

resource security should be assessed and planned for at an EU level - demand for rare
materials as an industrial input does not arise evenly across Europe so consistent recovery
of these materials by all Member States could be a strategically important input to industries
in only a sub-set of States

concepts such as carbon trading can only operate meaningfully at an EU level

development of industry standard definitions, data collection and reporting at an EU level
are vital to avoid market distortion and the EU must retain oversight and enforcement of
compliance across all Member States - even if that means agreeing state-specific
objectives and targets to take account of the capabilities of some under-performing Member
States. None of this can be conducted at a national level.

Individual governments should be free to identify the best mechanisms within their country
to achieve EU objectives. Examples include the various extended producer responsibility
systems, environmental taxes and incentives.

c. What would be the costs and benefits to the UK of addressing these future challenges at
an EU level?
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The Commission has made estimates of the jobs and European benefits and the UK has
indicated similar. In the UK if we increase our recycling rate to 70% this could provide up to
50,000 additional jobs. The global carbon market is valued at £3-4 trillion and waste
legislation could reduce Member State spending by €70 billion and create 400,000 jobs.

There are likely to be significant benefits by addressing these issues via the EU, through
improved standards, for example. These issues are likely to come with greater risks and
increased costs, if tackled at the UK level, outside of the EU.

11. Are there any general points you wish to make which are not captured in any of the
guestions above?

Within the UK CIWM members believe there is opportunity for endorsing the role of
Chartered environmental professionals (such as Chartered Waste Manager) in approving
either voluntary scheme proposals or statutorily required individual plans - including
compliance plans, pro-active tools such as site waste management plans, etc.

Chartered Institution of Water and Environmental Management

CIWEM welcomes the opportunity to provide comments to Defra and DECC on the Review
of the Balance of Competences, call for evidence: Environment and Climate Change. Our
comments reflect the views and experiences of a range of our technical members working
across the environment and climate change sectors.

The Chartered Institution of Water and Environmental Management (CIWEM) is the leading
professional and qualifying body for those who are responsible for the stewardship of
environmental assets. The Institution provides independent comment, within a multi-
disciplinary framework, on the wide range of issues related to water and environmental
management, environmental resilience and sustainable development.

Introduction

Competence in this context, set out by the Government, covers everything deriving from EU
law that affects what happens in the UK. The environment was added specifically as a
legal EU competence in the Single European Act of 1986, and energy in the Lisbon Treaty
of 2008. The environmental principles enshrined in the Single European Act are now
central to EU environmental law.

The environment and energy are two key areas of competence where either the EU or
Member States may act. This is a very complex area which covers a wide range of issues,
most of which are interlinked in a number of ways. For example, climate change,
biodiversity, natural resources, environment and health are themselves interconnected but
they are also inextricably entwined with other policies such as agriculture, energy and
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transport which are also subject to EU competence, and to principles such as the free
movement of goods in the internal market.

Summary

In summary, CIWEM believes strong EU competency is important to provide a clear path
towards environmental sustainability that encourages investment in green jobs and growth,
and to create a level playing field to avoid distortions in industrial competitiveness. Without
EU competence there is a risk that political short termism and an overemphasis on
economic growth at all costs could undermine investment, skills and progress in the UK.

As many of the environmental pollution issues that occur are transboundary in nature, they
require regional standards to be set and cooperation between Member States to mitigate
them.

There may also be disbenefits of EU competence if areas of policy are not properly
coordinated. CIWEM believes the current system works well as it strikes a balance
between regional and national interests; yet more could be done nationally to review all
existing legislation, remove any anomalies and avoid conflicting legislation. We consider
there also needs to be better implementation across the breadth of the EU.

Call for evidence — questions
Advantages and disadvantages

1. What evidence is there that EU competence in the area of environment and/or
climate change has:
i. benefited the UK / your sector?

EU law has accelerated action on environmental protection, through for example the Birds
and Habitats Directives, which protects designated areas from development and the Urban
Waste Water Treatment Directive which has limited the discharge of raw sewage into rivers
or the sea. In the UK we now have cleaner rivers with more diverse ecology. Air quality
and waste are also largely led by the EU with emissions limits, the Ambient Air Quality
Directive and targets for recycling and reducing waste to landfill. These have clearly
benefited the UK by putting environmental issues at the heart of policy development where
it needs to be.

Movement towards compliance with the Water Framework Directive has had visible benefits
to the environment and hence all our lives. Under the Water Framework Directive there are
various working groups linked to Ecological Quality Objectives and Flooding which have
focussed on harmonising implementation of the legislation across Europe and helped with
the exchange of best practice.
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The EU has had a good track record on promoting climate change adaptation and
mitigation activities. The Climate Change Adaptation White Paper has been a significant
step forward as it has encouraged strategic thinking about the issue across the Member
States and sets out four key pillars to focus on. It has also encouraged better cooperation
with neighbouring countries to the EU. In addition there are Strategic Steering Groups such
as that for Water and Climate which coordinate thinking on incorporating climate change
into River Basin Management Planning, again sharing best practice and producing
guidance documentation to support River Basin Management Planning implementation.

There is a general sense that without a strong EU competency, the UK would probably not
be very proactive in either environmental protection or climate change. Principal evidence
of this would be the current Government’s National Planning Policy Framework, the
intended forestry ‘sell off and the closure of its independent scrutiny body the Sustainable
Development Commission; these actions run counter to environmental protection and
managing climate change.

The current UK government is obsessed with economic growth at all costs, whereas the EU
may be better placed to consider a new model based on well being and sustainability.
Strong EU competency is important to provide a clear path towards environmental
sustainability that encourages investment in green jobs and growth, and to create a level
playing field to avoid distortions in industrial competitiveness. Without EU competence
there is a risk that political short termism could undermine investment, skills and progress in
the UK.

ii. disadvantaged the UK / your sector?

There have been known to be disadvantages from not joining up policies at the EU level.
For example, the very laudable target for 20% of transport fuels to come from renewable
sources by 2020 has led to an over-reliance on high yield, high water using crops which can
have two harvest periods in a year. This has forced the EU to set out amendments to
existing legislation to limit the land area that can be used to generate such biofuels®. This
is damaging because the initial target was not coordinated properly with the environmental
legislation and with DG Environment and has led to water and land use problems; this
reinforces the view that environmental thinking should be at the heart of all EU legislation.

In the future changes to existing EU legislation on waste, the soils directive and others that
limit or stop controlled disposal of sewage sludge to land would be detrimental and be a
retrograde step.

The fruit and vegetable specifications as set out in EU guidelines and used by food retailers
to stipulate the size, shape and skin finish of produce is causing whole fields of crops to be
rejected creating organic waste and its associated wasted water and fertiliser. This does
not appear to be a joined up policy.

Where should decisions be made?

38 www.ec.europd.eu/energy/renewables/targets en.htm
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2. Considering specific examples, how might the national interest be better served if
decisions:

i. currently made at EU level were instead made at a national, regional or
international level? (What measures, if any, would be needed in the absence of EU
legislation?)

The EU sets out the framework for Environmental Legislation and each Member State
implements the articles under its own legislative framework using subsidiarity as
appropriate. CIWEM believes this system works well as it strikes a balance between
regional and national interests. To make decisions at the sub regional level would likely
encourage a race to the bottom in terms of environmental protection.

ii. currently made at another level were instead made at EU level?

CIWEM believes the EU should set the framework for a tradable permits system across
Europe by setting an overarching Environmental Quality Objective for Europe. The
operational structure for such a system at the national level is flawed and ignores the
transboundary impacts of pollution.

A key example of a remaining national competence is land use planning (although there are
increasing numbers of EU requirements affecting planning and development). In this case,
where it has been left to the national level, the UK’s stance on sustainable development is
out of date and contradictory to sound environmental protection. CIWEM considers this
could be improved if a more regional approach was taken.

Internal market and economic growth

3. To what extent do you consider EU environmental standards necessary for the
proper functioning of the internal market?

EU environmental standards are absolutely essential for a fairly operated functioning of the
internal market. They create a level playing field which prevents the watering down of
standards and they ensure that markets across the EU align. Countries also suffer
environmental impacts from the activities of other countries so environmental legislation is
essential to the proper functioning of the internal market.

Many studies demonstrate that the cost of cleaning up pollution ‘after the event’ has a
greater financial burden and a much higher health impact than preventing pollution in the
first place. Setting proper environmental controls rather than burdening organisations is
actually a major benefit for organisations and industry, leads to reduced environmental
damage, ensures that resources are not over exploited and reduces economic problems
(such as access to water).

In order to tackle the overarching big issues we face, such as the transformation towards a
circular economy, we will need a policy framework where conditions are predictable and
take place in a less disruptive and costly way. Fortunately the EU has already realised that
this is the case.
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4. To what extent does EU legislation on the environment and climate change
provide the right balance between protecting the environment and the wider UK
economic interest?

A safe and diverse environment is essential for our long term survival and prosperity. EU
legislation strikes a balance but in many ways it does not go far enough. The UK’s
economic interest is affected by poor implementation of environmental legislation across
the EU and if the focus was more on effective implementation of all the existing
environmental legislation this would be a major benefit for all of Europe.

Better implementation would lead to a growth in demand for green technologies and act as
a catalyst to green jobs and growth which would be of benefit to the UK.

Current legislation

5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:
i. focused on outcomes (results)?

Taking the Water Framework Directive as an example, it is highly focused on outcomes that
are of value. It offers the best example in relation to broader environmental aims and now
that there is a focus on climate change it offers an excellent framework. The key is to
coordinate the objectives with all other environmental legislation, for example the Urban
Waste Water Treatment Directive where the drive for centralised sewage treatment
systems based around population equivalents can conflict with objectives that are better
served by more localised community based solutions. The coordination with the
implementation of the Flooding Directive offers a good example of the benefits of a more
joined up approach to legislation.

ii. based on an assessment of risk and scientific evidence?

To some extent the Flooding Directive is also based on a good assessment of risk issues.
The Water Framework Directive however, whilst based on scientific evidence, may lead to
additional expenditure which may not be entirely necessary under a risk based approach,
for example it installs drivers for carbon-intensive water treatment.

The precautionary principle, whilst a good preventative approach, is not a risk-based and
scientific approach. The focus of legislation should be "what do we need to do to get
success" rather than "what can go wrong"; the two are quite different.

Doing things differently
6. How could the EU’s current competence for the environment be used more
effectively? (e.g. better ways of developing proposals and/or impact assessments,

greater recognition of national circumstances, alternatives to legislation for
protecting/improving the environment?)
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There are no alternatives to legislation that can reliably protect the environment. Better
implementation would lead to a growth in demand for green technologies and act as a
catalyst to green jobs and growth which would be of benefit to the UK.

7. How far do you think the UK might benefit from the EU taking:
i. More action on the environment/climate change?

More action is essential. A safe and diverse environment is essential for our long term
survival and prosperity. The UK is well placed to build a strong green economy and greater
impetus from the EU on environment and climate change might help to drive this forward
more quickly, where arguably the present Government has held back.

ii. Less action on the environment/climate change?

This would represent a negative and retrograde step. Changing weather patterns such as
an increase in flooding events are already impacting on the economy and the insurance
industry is recognising the changing and increasing patterns of risks. Less action would
increase not decrease risks for the UK, at its simplest more properties will be a risk of
flooding in 20 years time and this is not just a location issue.

8. Are there any alternative approaches the UK could take to the way it implements
EU Directives on the environment and climate change?

The UK should review all existing legislation, remove any anomalies and avoid conflicting
legislation. It should also take on board the advice of scientific and technical stakeholders
rather than just that of the construction and development sectors.

The UK could take a leadership role where the EU is working on legislation for ‘difficult to
tackle areas’. For example, the UK is currently doing a lot of work on biodiversity and the
way the environment is valued, this could be used to drive forward the agenda and
therefore the way we develop and implement legislation.

9. a. What advantages or disadvantages might there be in the EU having a greater or
lesser role in negotiating and entering into agreements internationally or with third
countries?

As a larger body than individual nations, with the influence to deliver action, the EU can
negotiate more effectively and efficiently internationally. Inconclusive negotiations are far
too common. The EU can use its ability at policy, negotiating, research and drawing
together actors to become a leader in global negotiations. At the same time, the EU needs
to streamline its processes for arriving at negotiating positions and ratifying agreements
made.

b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

For the UK to be part of Team EU at the UNFCCC is absolutely essential as a changing
climate cannot be discussed properly and solutions developed when the focus is political
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and therefore driven on a country-by-country basis. CIWEM as an institution is part of the
Water & Climate Coalition, a grouping of organisations that have pushed for greater
discussion around the issue of water at the UNFCCC discussions.

Water is the face of the changing climate through floods, storms, droughts and with
between 40-50% of the world’s population living in transboundary river basins there needs
to be a regional focus to the UNFCCC discussions. Europe is already experiencing a
changing climate, it is also urbanising rapidly, has a high density of people and highly
stressed river systems, diffuse pollution is increasing and so are agricultural demands. To
not have a Team EU focus would undermine the UK as the current fragmented approach is
not working. However the UK needs to show some leadership and implement a
decarbonisation target nationally.

Future challenges and opportunities

10a. What future challenges or opportunities might we face on environmental
protection and climate change?

A rising human population is driving demand for food, water, energy and consumer goods.
The rapid depletion of minerals, such as rare earths, is jeopardising our ability to benefit
from future technological developments, and continued exploitation of fossil fuels puts us on
a path of global temperature rise and extreme weather events that we may not easily adapt
to or mitigate for. Despite 50 years of awareness, very limited progress has been made in
terms of living on a more sustainable footing.

We live in an interconnected world with resources, energy and the movements of goods
and in many cases pollutants all being globally connected. Hazardous waste, pollutants
and greenhouse gases all harm the environment and its ability to restore itself. The
uncertainties involved in climate change predictions are a major challenge, affecting the
viability of investments in mitigation measures and, to a lesser extent, ongoing
environmental protection measures.

There are opportunities to be found in using resources, water and energy more efficiently.
Defra estimates that UK businesses could save more than £20bn per year by simple steps
to use resources more efficiently.

b. Going forward what do you see as the right balance between actions taken at
international, EU, UK, and industry level to address these challenges and
opportunities?

There needs to be a hierarchy structure and an approach linked to a proper process of
implementation. The Framework should sit at the top, followed by cooperation, then
multilateral agreements and subsidiarity. This system would ensure consistency and
predictability which is the key to success at the ‘industry level’.

c. What would be the costs and benefits to the UK of addressing these future
challenges at an EU level?

As stated earlier, the costs of not addressing the challenges at the EU level would be much
higher and the impacts more damaging. The transboundary nature of pollution events,

125



international trade, changing weather patterns and that we live in a shared system
necessitate a regional approach. Efficiencies can also be made by working together to
address future challenges. We cannot afford in the long term to avoid or defer
environmental protection or climate change mitigation and adaptation measures, or try to
pass the responsibility on to others, in the interests of short term profit.

Anything else?

11. Are there any general points you wish to make which are not captured in any of
the questions above?

The need to protect our global environment, for its own sake as well as our long-term
survival, is urgent and increasing. Legally binding obligations are the only reliable way
forward, creating the demand for appropriate technologies and generating the economies of
scale which will make them affordable. The UK is a world leader in its development of
environmental ideas and technologies and these ought to be exploited for the good of the
environment. There are benefits in being at the forefront of technologies that will become
essential throughout the world. For example the level of knowledge and expertise in the
area of urban drainage in the UK is unrivalled. This should be supported and enhanced to
show the UK as a world leader in this area.

In tackling climate change the UK government should develop Blue and Green growth
strategies for the country and avoid the fragmented approach that exists now. There
should also be an appreciation that resilience has a much greater traction in terms of
environmental protection, economic growth and social protection than the concept of
sustainable development as defined by UK government.

The UK should ensure that it is a leader at the European level. Currently in terms of
renewable energy sources, the UK lies 26" out of 28 Member States. The UK share in
renewable energy sources in final energy consumption lies at 3.8%, with the EU average at
13%. The UK also has poor performance when compared to the rest of the EU on
household food waste and water consumption. We need to set our own house in order and
set the environment at the heart of the UK education system and the heart of policy
development.

CIWEM has produced a range of policy reports that elaborate on many of the points made
in this response. These are available from: www.ciwem.org/reports

Microbes to Mountains — understanding and debating the role of ecosystem services in
environmental management
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Clearing the Air — priorities for reducing air pollution in the UK

A Blueprint for Carbon Emissions Reductions in the Water Industry

Less is More — a lifecycle approach to waste prevention and resource optimisation
Reframing Sustainable Development - a critical analysis

Integrated Water Management

Chartered Quality Institute

Q1 Environmental initiatives by government. Progressive policies by public companies ,
membership of Institutes promoting Environmental concerns and academic research and
study.

Q2 Still a strong degree of scepticism on manmade causes and lack of resource into
natural causes

Q3 The IK should have its own active national strategy and policy deployment plans. These
can be shared with our European colleagues to develop European strategy.

Secondly, we need to be running practical examples of remedial activity in UK cities and
towns jointly financed by government and Industry.

Q4 Either provide a lead or contribute to European policy

Q5 Important to the medium to long term, not seen as of immediate urgency. There are
many who see them as a constraint to productivity. and unnecessary cost. Where ever
possible they should be self financing or funded out of research programmes.

Q6 Seen as interfering with the UK's national economic interest. WE should have a
responsible evidence based position

Q7 based on environmental priorities
Q8 Yes
Q9 all of these thing.

Q10 Difficult to say, not much of it is of short term value. As a principle we should leave
Europe in a better environmental condition and not like the barren southern hills of Greece,
Cyprus and Spain or the Amazon rain forests
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Q11 100 % progress on preventative actions and affordable progress on remedial action
Q12 Set up practical model in UK Cities and towns and learn from the outcomes.

Q13 Britain has always enjoyed leading the way on innovation.

Q14 Major player

Q15 The un - knowables

Q16 There is no such thing as right balance. We should be addressing risk, base our
actions on factual data and have long term goals.

Q17 "You don't have to do these things survival is optional' Dr Deming

Q18 Very good questionnaire.

CHEM Trust (Chemicals, Health and Environment Monitoring Trust)

EU CHEMICALS POLICY

Some chemicals used by industry and found in commercially available products have been
shown to be dangerous to the environment and human health and therefore have to be
controlled. Any restrictions on marketing and use, or labelling requirements, affect trade
and therefore are made at EU level in order to maintain the integrity of the EU internal
market. If the UK ceased to be a member of the EU it would still be bound by EU standards
for products that it exported to the EU. It would also have less say when chemicals are
controlled in the future.

EU chemicals policy has evolved in a series of steps starting in the 1970s and was revised
and largely consolidated in 2006 into a single Regulation 1907/2006 known as REACH
(Registration, Evaluation, Authorisation and Restriction of Chemicals). REACH is still
developing, but the EU now has in place a maturing regime for controlling chemicals which
is providing a model for countries outside the EU.

Chemicals policy effectively started when the OECD called on its member countries in 1973
to place restrictions on PCBs in response to a number of incidents including poisoned rice
oil in Japan and appalling bird deaths in the Irish Sea. This prompted the UK to introduce
powers to control the marketing and use of chemicals in the Control of Pollution Act 1974
and the EU to do the same in Directive 76/769. Over the years, the marketing of many
substances were restricted in the EU under that Directive including: asbestos, lead in paint,
marine anti-fouling paint, cadmium, and fire retardants. These powers have been
subsumed into REACH.
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In the early 1970s a debate developed in both Europe and the USA about the need for an
‘early warning' system for new chemicals. This led to the Toxic Substances Control Act
1976 (TOSCA) in the USA and to EU Directive 79/831. This Directive was original in the
sense that nothing like it existed in any Member State or elsewhere. It required information
on tests to be exchanged between Member States and once clearance was granted in one,
access to the whole EU market was ensured. It worked well. Industry supported it because
they could see that a single system was more efficient than having to go through different
hoops in different countries. They were also concerned that rules being made in the USA
under TOSCA could be used to discriminate against European exports to the USA and
wanted a system that would give the EU greater strength to negotiate with the USA than
say, Germany, UK or France negotiating on their own. This is an example of synergy
between trade and environmental objectives. The argument applies to REACH today.

The next step, dealing with the more difficult problem of the many thousands of chemicals
already on the market, was initially less successful. The Existing Substances Regulation
793/93 involved manufactures sending existing data to the Commission; the drawing up of
priority lists of chemicals needing attention; and work on risk assessments being shared
among the Member States. It worked so slowly that eventually it became obvious that
reform was required. This led to REACH. It is worth noting that the allocation of risk
assessments between the Member States was very uneven. By 2003 it was as follows: NL
5, UK 4 (+ 1 shared with F), D 2, and one each for I, SP, F, A, DK). REACH attempts to
solve this problem by placing responsibility on the manufacturers to carry out tests and
assessments and on a new European Chemicals Agency (ECHA) to evaluate them.
Member States remain free to carry out their own evaluations but the burden has been lifted
off their shoulders by ECHA which should offer economies of scale. If the UK left the EU it
would either have to create a new bureaucracy or continue to rely on ECHA while having
little or no control over it.

REACH is the longest, most complicated and contentious item of EU environment
legislation. The costs are large and so should be the benefits. The Commission ed a White
Paper and consulted widely before making its proposal. During negotiations there were
inevitable conflicts between industrialists and environmentalists which were reflected in the
debates in the European Parliament. There were also conflicts between Member States in
Council and between Directorates-General of the Commission and between Committees of
the Parliament. Member States with important chemical industries (Germany's is by far the
largest in the EU) have different interests from those with smaller industries and for whom
maintaining the Baltic or the Rhine unpolluted is a high priority.

During negotiations a joint letter was sent to the Commission by the German Chancellor
(Schroeder) the French President (Chirac) and the British Prime Minister (Blair) setting out
certain ideas on the way forward. This was unprecedented. In the UK, both the Houses of
Parliament held inquiries and ed reports as did the Royal Commission on Environmental
Pollution. The UK, jointly with Hungary, made a proposal to simplify the registration
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procedure which was incorporated into the Regulation. The UK held the Presidency of the
Council during an important stage in the negotiations and helped influence the outcome.

REACH, whatever its faults, has gone through an intensive process of gestation in which
many compromises have been made to reconcile different interests. This is as it should be.
The result is a more robust regime than exists anywhere in the world. It is hard to imagine
any Member State on its own developing such a regime. The Commission in its recent
review of REACH has concluded that no changes should be made just yet. REACH is still
evolving and will doubtless be reviewed again. The registration process is not yet complete,
the process of evaluating registrations needs to be intensified, enforcement action for non-
registration or inadequate data submissions have yet to be undertaken, the issues of
criteria for endocrine disruptors, and how to deal adequately with assessing mixtures of
chemicals still have to be resolved. These are all issues to which the UK should continue to
be actively contributing with a view to protecting the environment and human health and
ensuring a prosperous chemicals industry.

Chemical Business Association

Q3 National and EU legislation can drive the transfer of industry to less restrictive regions.
The main issue is the implementation of similar legislation across relevant trading
territories. In the absence of EU legislation, other international regulations would give a
common framework.

Q5 EU standards provide a level playing field across the internal market, so long as they
are implemented in the same manner across the EU.

Q6 EU legislation should aim to protect the environment at an acceptable economic cost.
As economic circumstances change or if the expected environmental benefits do not
materialise, then the EU legislation is inflexible and does not allow for a re-balancing.

Q7 The REACH regulations have focussed on the registration of chemicals in Europe, but
underestimated the cost and the burden to the chemical industry in Europe, sufficient to
require a separate EU project to look at the impact on SMEs.

Q9 The EU should improve the quality of Impact Assessments. The REACH regulations
were anticipated to cost the European Chemical industry 2.6 Billion Euros over 11 years.
By the end of 2012, ECHA statistics confirm that the industry has already spent in the
region of 2.1 Billion Euros, with the majority of registrations still to occur.

Q10 Any future EU legislation should be proportionate, pragmatic and sustainable.

Q12 The UK should use intelligent copy out in the transposition of EU Directives into UK
regulations. The UK should avoid gold-plating, but use the transposition process to take
account of UK economic interests.
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Q13 The EU does not have sufficient expertise on technical matters; this resides at national
level. Implementation and enforcement should also reside at national level.

Chemical Industries Association

The chemical industry in the UK:

. contributes £75 million every day to the UK economy

. spends over £5 billion each year on research and development

. invests almost £2 billion a year in capital expenditure

. generates a trade surplus of £5 billion every year

. provides employment for over half a million people in well-paid jobs, particularly in

the North of England and Central Scotland

and is the nation’s number one manufacturing exporter.

The importance of the European Union as a market for UK manufacturers cannot be over
stated. Over 50% of our exports go to Europe. On-going

uncertainty over our membership of the Union is not helpful for trade and investment
decision-making. Respecting the democratic process, we hope the debate and decision can
be concluded as quickly as possible.

Chemicals are subject to many rules at EU level, whether in terms of how to characterise
them or how and where to use them. Manufacturing chemicals in addition is also subject to
legislation aiming to ensure that production is done safely and without damaging the
environment and the people working and living nearby plants.

Europe is the most regulated area of the world. As chemical manufacturers operate at a
global level, EU legislation has a tendency to put EU based companies at commercial
disadvantage compared to others when it comes to supplying non-EU markets. We do not
want a legislation-free business environment. Chemicals and the chemical industry should
work within a regulatory framework. Government and the EU should consider why
legislation already in place to address given issues is not delivering. European legislation
needs to be better implemented and enforced across all Member States. If the proposal for
a 7th Environment Action Programme is anything to go by, the European Commission
appears to have come to that realization. It is imperative that the UK government maintain
the necessary pressures on Europe to ensure that this trend continues.
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Allowance should also be made for local and national needs and a degree of freedom
should be allowed for Member States to interpret legislation as they see fit to achieve their
objectives. A perfect example is the Industrial Emissions Directive. The Environment
Agency has implemented the requirements of previous legislation very effectively for many
years considering what actions had to be taken on a site-by-site basis. Chemical production
plants tend to grow organically as business develops so none is exactly the same. The
same applies to the environment surrounding those sites. Until recently, Member States
authorities were reasonably free to implement emissions control legislation as they saw fit
to meet overarching targets set up by EU legislation. The European Commission is now
trying to implement a one size fits all for given sectors not taking into consideration that
sites even when producing the same chemical can be very different and require different
controls to achieve the same level of protection of the environment. This change in
approach to enforcement tends to get in the way of the pragmatism and common sense
that the UK has always tended to follow when it comes to environment and human health
protection.

With the view of understanding what effects chemicals could have and how they should be
used safely for both people and the environment, the European Commission introduced in
2006 a new piece of legislation Regulation 1907/2006 for the Registration, Evaluation,
Authorisation and restriction of Chemicals (REACH). REACH demands from companies to
develop a full hazard profile for chemicals, ascertain where the chemicals might and might
not be used, how to control those hazard through risk assessment and risk mitigation and to
communicate those findings to their customers. Chemicals are pretty much used in every
sector so responsibilities do not stop at chemical manufacturers and suppliers. Companies
up and down supply chains also have responsibilities, including retailers. This is the largest
environmental regulation ever produced by the European Commission and companies up
and down the supply chains as well as the authorities are still coming to grip with what
REACH should mean in practice.

From a chemical manufacturer’s point of view, we see REACH as a positive development
and support its principles. It has made many businesses outside our sector realise that they
do in fact use chemicals every day and that they also have to comply with controls. For us,
this is an important step towards achieving safe chemical management and we support the
scope and objectives of the legislation as a consequence. We believe that the legislation
does work as it stands and does not need to be revised. However, interpreting the
legislation is proving extremely complex, more than it needs to be, and there would be
some benefits in considering how the guidance that have been produced to help companies
comply could be simplified so that the objectives of sound management outlined in REACH
can be achieved in a more cost effective way for companies along entire supply chains.

To protect the environment and ensure growth of the chemical sector in the UK it is
absolutely crucial to maintain a risk-based approach to environmental legislation. This is to
avoid both site closures and an adverse impact on the environment. The UK therefore
needs to be fully engaged in the revision of the BREF (Best available techniques
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REFerence) documents which set European emissions limits for a number of industrial
processes operating under an environmental permit ( Industrial Emissions Directive). A
2012 CIA member survey (being currently updated) on current BREF documents indicates
a potential significant cost to the industry (of the order of several £100 Millions) with
expected site closures.

The recent adoption of very low standards for a number of pollutants in the EQS
(Environmental Quality Standard ) for water directive has also the potential to be highly
costly to implement with no environment benefit. The revision of the European waste
legislation will also need to be carefully monitored to avoid the setting of restrictions on the
Waste hierarchy which could jeopardize the sustainability of UK businesses.

Operating within Europe is critical for our sector in terms of trade. Prior Informed Consent
(PIC) operates within an international network of signatory countries of the 1998 UN
Rotterdam Convention. The Convention sets up a global framework to monitor the import
and use of dangerous chemicals. It covers pesticides and industrial chemicals that have
been banned or severely restricted for health or environment reasons by Parties and which
have been notified by Parties for inclusion in the PIC procedure. One notification to the UN
Secretariat from each of two specified regions triggers consideration of addition of a
chemical to Annex Ill of the Convention. Severely hazardous pesticide formulations that
present a hazard under conditions of use in developing countries or countries with
economies in transition may also be nominated for inclusion in Annex Ill. The UK ratified
the Convention on 17 June 2004.

There are currently 43 chemicals listed in Annex Ill of the Convention and subject to the
PIC procedure, including 32 pesticide formulations and 11 industrial chemicals. The
Conference of the Parties decides on the inclusion of new chemicals. More chemicals are
expected to be added in the future. However, the EU implementing Regulation adds
additional chemicals, requires extra compliance requirements (see below) and requires
explicit consent of the importing country whether or not that country is Party to the
Rotterdam Convention.

The rationale behind the EU notification procedure covered by Regulation 689/2008 (to be
usurped by Regulation 649/2012 on 1 March 2014) is to prevent the “undesired” export of
dangerous chemicals. No chemicals banned or severely restricted within the Community
that meet the Convention criteria or that are covered under the international PIC procedure
should be exported unless the explicit consent of the importing country concerned has been
sought and obtained within 60 days. This affects 79 chemicals whether or not that country
is a Party to the Convention. 165 chemicals of concern fall under an EU export notification
procedure. Thus the EU regime goes way beyond what is required under the Rotterdam
Convention.

Certain countries do not recognise the EU’s authority to impose extra-Convention trade
controls and often do not respond to the EU request for confirmation that the export may

proceed. Most requests to non-OECD countries remain unanswered after 60 days which
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means that such exports to such countries cannot proceed unless the EU issues one-off
waiver that is valid for one year. The EU has taken the decision that subsequent shipments
on expiry of an annual waiver will be automatically blocked unless and until an explicit
consent from the receiving country has been received.

This process not only applies to the 43 chemicals approved by the Rotterdam Convention
process but also to the additional 36 chemicals that have been unilaterally added to the PIC
process by EU regulation 689/2008. More chemicals are going to be added every six
months by the EU and this process is likely to be accelerated as a result of the REACH
authorisation process and a new biocides regulation.

The UK is under no obligation under the Rotterdam Convention to use the EU’s
import/export PIC authorisation process but of course does so because it has not opted out
of the EU Regulation. If an opt out was obtained the UK could continue with its own
national PIC licensing system without reference to Brussels. It could also reduce the scope
of the PIC scheme to cover only the chemicals that are explicitly covered by the
Convention, shorten processing time as well as drop the requirement for companies to
submit export notifications. This would reduce bureaucracy, exempt many chemicals from
de facto embargoes and put UK exporters on more even playing field in the global
chemicals supply market.

One of our biggest challenges is the cost and availability of energy. We want to make sure
that both energy and feedstocks (the raw materials for chemical manufacturing) are
available, affordable and environmentally optimal. Chemistry provides the key enablers for
renewable energy, low emission transportation, energy efficient homes and businesses,
and sustainable agriculture. It is at the heart of the UK’s development of a ‘green economy’.
Parts of the chemical and chemistry using industries are energy intensive. However, for
every tonne of carbon emitted, we save 2 tonnes, as evidenced by a July 2009 McKinsey
report ‘Innovations for Greenhouse Gas Reductions — A life cycle quantification of carbon
abatement solutions enabled by the chemical industry’. To be successful, manufacturers
need competitive and secure supplies of energy and feedstocks (raw materials). This
means striking an affordable balance in the energy mix between natural gas, clean coal,
new nuclear and renewable sources. And manufacturers also need a level playing field with
respect to climate policy costs. It is therefore important that Government’s assessments of
the competitive implications of new proposals for energy and climate policies take into
account the cumulative impact of existing measures.

New sources of feedstock can make a significant contribution to both growth and ‘greening’
of the economy:

» Although quantification of recoverable reserves is not yet available, the UK potential for
unconventional gas could be equivalent to twice that of North Sea (conventional) gas —
reducing dependence on imported gas and improving the business case for investment in
UK chemical capacity.
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» Biofuels and waste recycling also offer sources of feedstock and a route to lower carbon
emissions from production, for example: mechanical recycling of plastics uses 25-60% less
energy than that required to produce primary polymers as feedstocks.

» With carbon capture there is potential to reuse and generate value from CO2 emissions by
converting them into hydrocarbons. Much greater research is urgently required on the
potential for commercialisation.

US experience of shale gas shows that the community benefits from developing such
resources can be significant. The establishment of the new UK Office of Unconventional
Gas and Oil is a good step towards ensuring UK communities gain as much as possible
from any shale gas development in their area, while protecting the environment and
safeguarding the public. Shale gas can also be a valuable chemical feedstock, as well as a
cheaper energy source. The current US debate about a possible ban on exporting Liquefied
Natural Gas (LNG) made from shale gas illustrates the ongoing uncertainty and changes in
the global landscape. UK policies need to ensure UK companies

stay competitive; encouraging the liberation of indigenous natural resources will reduce or
eliminate dependence on imported energy or feedstocks.

Using more fossil fuels in the form of unconventional gas for power generation is, in our
view, not inconsistent with greening the economy, because gas is the cleanest burning
fossil fuel. The positive impact of replacing coal (and oil) with gas for electricity production is
therefore significant. Gas also has capital and operating cost advantages for power
generation. And it offers a flexible complement to intermittent renewables. In the medium
term, revenues from the use of UK unconventional gas can

help pay for growth in renewables and important future technologies such as the ‘hydrogen
economy’. Support is needed for the production and safe handling of hydrogen, and to
advance current research into different materials that could be used for efficient hydrogen
storage and fuel cell technology. We support the work of the Government to look at the
commercial challenges for this market that could help shape the direction of this area. A
recent report Chemistry-fuelled growth for the UK economy demonstrates these points.

For this to work we of course need an appropriate political, legislative and regulatory
framework. Much of this agenda is, if not EU-set then at the very least EU-heavily
influenced. In our view the huge misallocation of resources to renewable technologies
which are not actually capable of providing reliable power is driven by the EU-wide 20-20-
20 slogan with commitment to 20% of energy from renewables by 2020. Although the UK
was granted a lower target of 15%, in recognition of our low starting point. Direct subsidies
to wind and solar are pushing up costs of energy to industry and domestic users alike. In
trying to meet the target, we have given subsidies to promote the burning of wood in power
stations, despite the known lack of any forestry resources of necessary scale in the UK. As
a result, manufacturers of wood products (furniture, building components) are being forced
out of business, and we are felling mature trees in the US for pelletisation and shipment to
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the UK. Tallow was subsidised for use in biodiesel, killing off the UK’s oleochemicals sector.
We are diverting food and feed grains into making bioethanol for transport fuel. The more
inefficient the technology, the bigger subsidy is offered (householder solar panels, subsidies
for small-scale hydro.) Some of the negative impacts/unwanted outcomes are recognised —
as with the CAP — and this then leads to ever more convoluted compensation schemes.

While we see Europe, and indeed the European, as an important part of the business
agenda and critical to our trade through the e single market, there is much that could and
should be done for the better. We believe this would not just benefit the UK, but also help to
ensure the economic, social and environmental sustainability of Europe and the EU itself.

Chief Planning Inspector at the Planning Inspectorate

We have in the UK taken seriously the issues required under the EU legislation
and have evidence based processes that are intended to meet the objectives
that they seek to achieve. Whilst we can always improve practice (and PINS has
aimed to assist in that with clear advice on proportionality and relevance for
example) we would support a response that says that we have the balance
about right and that over-complication (such as Germany in relation to OFW) or
under resourcing (as has been argued occurs in some countries not taking the
obligations as seriously) are both wrong. Certainly our experience in terms of
reviewing impacts for protected areas and species for example (OFW, Thames
Tunnel etc) has been of clearly reasoned and evidenced decisions which are
appropriately precautionary but certainly not 'gold plated' as is sometimes
alleged.

Civitas - The Institute for the Study of Civil Society

Q1 Civitas would like to submit the following documents, all of which are pertinent to EU
climate and environment competences:

- www.civitas.org.uk/economy/electricitycosts2012.pdf
- www.civitas.org.uk/economy/GreenMirage.pdf

- www.civitas.org.uk/pdf/CO2-1Emissions.pdf

- www.civitas.org.uk/economy/ldeasFEG2.pdf

Clean Air in London
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Only the EU has competence to set Europe-wide product standards and environmental
limits

75% of UK respondents to a recent Eurobarometer survey on ‘Attitudes of European
towards air quality’ think that the EU should propose additional measures to address air
guality problems. Only 16% of UK respondents said this is not EU competence

Free movement of goods and services requires the standardisation of products to deliver
economies of scale and benefits to citizens. Contrary to Government assertions, an
investigation by Clean Air in London shows failures by successive Governments have
dwarfed any by European engine emission standards (which never anyway set specific
limits for nitrogen dioxide (NO2))

Scientifically based health and environmental limits, backed by deadlines and enforcement,
protect the public and the environment and underpin and drive innovation and efficiency.
London still has the highest levels of NO2, a toxic gas, of any capital city in Europe

Free markets without product standards and environmental limits would be inefficient,
increase inequalities and lead to anarchy. Rights must be matched by responsibilities

CAL is a company limited by guarantee which campaigns to achieve urgently and
sustainably full compliance with World Health Organisation guidelines for air quality
throughout London and elsewhere.

CAL is independent of any government funding, has cross-party support and a large
number of supporters, both individuals in London and organisations. CAL provides a
channel for both public concern and expert opinion on air pollution in London and
elsewhere. This document provides both general and expert comments in response to the
Consultation.

Background

The review of the balance of competences is a UK Government initiative. For the purposes
of this review, the Government is using a broad definition of competence saying “Put
simply, competence in this context is about everything deriving from European Union (EU)
law that affects what happens in the UK”.

In areas of shared competence, such as the internal market, environment and energy,
either the EU or the Member States may act, but the Member States may be prevented
from acting once the EU has done so.

The environment is given an important place in the EU Treaties. For example:

» Article 3(1) of the Treaty on European Union makes protecting and improving the
environment a key objective of the internal market;
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* Article 11 of the Treaty on the Functioning of the European Union (TFEU) states that all
EU policies must take into account the needs of environmental protection; and

* Article 191(2) TFEU also sets out some significant principles which govern EU
environmental policy.

Where the EU has laid down internal harmonising rules relating to environmental protection,
the Member States will no longer have the competence to enter into international
agreements affecting those rules. However, where the EU has only laid down minimum
standards relating to environmental protection, Member States retain the power to enter
into international agreements establishing other standards provided that these are not
incompatible with the EU ones.

The Environment and Climate Change Report states inter alia on pages 12, 18 and 19:

» “Some argue that targets should be set as political aspirations, others that they should be
based on evidence. Where adopted EU standards prove insufficient to meet existing
EU targets (e.g. failure of the technical standards regulating vehicle emissions to
achieve air quality limit values) this can also be controversial. But given that this is a
widespread problem among EU Member States it may also be an indication of
unwillingness to make the necessary societal adjustments and/or investments.” Page 12.
CAL emphasis

« “[Air pollution/air quality] has to be tackled as a cross border and wider
international issue. Setting health and ecosystem protection targets and emission
controls for key polluting sectors at a European level therefore makes sense, as
does working on wider international agreements...” Page 18. CAL emphasis

 “But the deadlines and levels of ambition for the health based limits have not
always been well aligned with those for key EU source control legislation.
Furthermore no provision was made to account for the possibility of significant
underperformance of key EU source control legislation. The result is now
widespread non-compliance across Member States with both air quality standards
and emissions ceilings. The European Commission is currently undertaking a review of
EU air quality policies, expected to conclude in autumn 2013.” Pages 18 and 19. CAL
emphasis

In summary, existing EU law is based on fundamental principles that the right of access to
the internal market — free movement of goods and service — comes with responsibilities to
protect and improve the environment and public health. Further, as Defra and DECC
acknowledge, air pollution has common sources and impacts across the EU.

Response

Only the EU has competence to set Europe-wide product standards and environmental
limits.

138



The free movement of goods and services requires the standardisation of products to
deliver economies of scale and benefits to citizens. Scientifically based health and
environmental limits, backed by deadlines and enforcement, protect the public and the
environment and underpin and drive innovation and efficiency.

Free markets without product standards and environmental limits would be inefficient,
increase inequalities and lead to anarchy. Rights must be matched by responsibilities.

CAL submits the following specific evidence to the Review:
1. Health

The Environment and Climate Change Report (the Report) highlights emission reductions
since 1970 (page 18) but fails to highlight that the ‘known’ health effects of air pollution
have risen much faster than air pollution has reduced (or changed from visible coal smoke
to invisible diesel exhaust particles). In a sense, in health terms, we are back where we
‘thought’ we were 60 years ago with air pollution [still] the biggest public health risk after
smoking. Please see CAL’s guide (Exhibit 1).

Please also reference the World Health Organisation classifying diesel exhaust as
carcinogenic for humans in June 2012 (Exhibit 2).

Please note that the Department of Health is wrong to suggest from the Global Burden of
Disease research ranks air pollution ninth as a public health risk because inter alia:

 Table 2 in the attached Lancet article (Exhibit 3) shows that air pollution was ranked ninth
only because it was excluded from the main assessment (see the second paragraph of
Method and the opening paragraph of Results). The rankings also add to more than 400%
by mixing ‘apples and oranges’. CAL’s guide and attachments show the Government’s own
estimates (Exhibit 4) ranking air pollution, on a like for like basis, second after smoking. See
also:

www.cleanairinlondon.org/health/clean-air-in-cities-index/

www.cleanairinlondon.org/health/guide-to-health-impacts-invisible-air-pollution-is-the-
biggest-public-health-failing-or-cover-up-for-decades/

www.cleanairinlondon.org/solutions/directors-of-public-health-and-health-and-wellbeing-
boards-urged-to-act-on-air-pollution/

* The effect of air pollution is not just short-term or respiratory as in the Great Smog. The
WHO's latest REVIHAAP report on air pollution (Exhibit 5) explains, on pages 12 and 13:

‘While acute and long-term effects are partly interrelated, the long-term effects are not the
sum of all short-term effects. The effects of long-term exposure are much greater than
those observed for short-term exposure, suggesting that effects are not just due to
exacerbations, but may be also due to progression of underlying diseases.’
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 Exhibit 6 shows that the World Health Organisation’s Non-Communicable Diseases model
excludes environmental exposures other than tobacco smoke.

* Please see also a benefits slide showing air pollution in the context of other public health
risks (Exhibit 7).

2. Emission standards

The Environment and Climate Report explicitly and implicitly makes much of alleged
failures of EU engine emission standards.

CAL submits the following evidence:
* CAL media release dated 3 April 2013 (Exhibit 8)

» CAL report titled ‘Reducing exhaust emissions of nitrogen oxides (and particles) from
diesel vehicles’ dated 3 April 2013 (Exhibit 9)

» ‘Remote sensing of NO2 exhaust emissions from road vehicles’ by Carslaw and Rhys-
Tyler dated 16 July 2013 (Exhibit 10)

* Presentation titled ‘New findings from vehicle emission remote sensing in London’ (Exhibit
11)

* Presentation titled ‘Emissions and Modelling: Remapping London’s air pollution’ (Exhibit
12)

Contrary to the Government’s claims, an investigation by CAL shows failures by successive
Governments have dwarfed any by European engine emission standards. Ignoring 10 years
of warnings, Governments are responsible for more than doubling primary NO2 emissions
from diesel vehicles — even after allowing for the increase in NO2 emissions as a
percentage of NOx emissions from around 5% to over 20%.

3. London has the highest levels of nitrogen dioxide of any capital city in Europe

London has the highest levels of nitrogen dioxide (NO2) of any capital city in Europe. See
CAL’s investigation dated 1 June 2013 (Exhibit 13).

4. Public confidence

A recent Eurobarometer survey on the ‘Attitude of Europeans towards air quality’ (Exhibits
14, 15 and 16) dated January 2013 found inter alia:

» 72% say that public authorities are not doing enough to promote good air quality;

*» 49% of Europeans think that the challenges of air pollution can best be addressed at the
European level, while 23% think these challenges are better addressed at the national level
and 24% think the local level; and
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* 75% of UK respondents think that the EU should propose additional measures to address
air quality problems. Only 16% of UK respondents said this is not EU competence.

Please see also:

* Letter from over 60 NGOs responding to the EU consultation on the “Year of Air’ dated 4
March 2013 (Exhibit 17)

+ Part I: Main Results from first EU consultation on the “Year of Air' dated 29 May 2012
(Exhibit 18)

* Part Il: Detailed results from first EU consultation on the ‘Year of Air’ dated 29 May 2012
(Exhibit 19)

* Report on second EU consultation on the ‘Year of Air’ dated 18 June 2013 (Exhibit 20)

The EU is more trusted to protect the environment and public health than the UK
Government.

5. Other

CAL points the Review team to numerous reports by the European Environment Agency
into need for and success of air pollution policies.

Exhibit 1

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-1 186-guide-to-health-impacts-v2/

Exhibit 2

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-2 iarc-pr213 e/

Exhibit 3: A comparative risk assessment of burden of disease and injury attributable to 67
risk factors and risk factor clusters in 21 regions, 1990-2010: a systematic analysis for the
Global Burden of Disease Study 2010

Exhibit 4

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-4 238-update-app 230513 final-short-version/

Exhibit 5

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-5 221-revihaap-final-technical-report/
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Exhibit 6

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-6 238-who-ncd-draft-report-311012/

Exhibit 7

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-7 208-presentation-to-public-health-presents-
271112 benefits-slide-only/

Exhibit 8

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-8 227-update-diesel-nox-and-no2 030413/

Exhibit 9

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-9 227-reducing-nox-emissions-from-diesel-
vehicles 030413/

Exhibit 10

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-10 carslaw-defra-remote-no2-sensing-report final-
160713/

Exhibit 11

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-
11 david carslaw new findings from vehicle emission remote/

Exhibit 12

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-
12 david dajnak emissions and modelling remapping londons air pollution/

Exhibit 13

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-13 241-update-on-eea-2011-data 010613-v2/

Exhibit 14
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www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-14 eurobarometer-survey-fl 360 en/

Exhibit 15

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-15 fl 360 sum en/

Exhibit 16

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-16 fl 360 fact uk en/

Exhibit 17

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-17 231-ngo-joint-position-paper-with-logos-050313/

Exhibit 18

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-18 survey-aqd-review-part-i-main-results-290512/

Exhibit 19

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-19 survey-aqd-review-part-ii-detailed-results 290512/

Exhibit 20

www.cleanairinlondon.org/legal/eu-much-more-competent-than-uk-government-on-air-
quality/attachment/cal-247-exhibit-20 tsap-consultation-report second/

ClientEarth

ClientEarth is a non-profit organisation working to create practical solutions to key
environmental problems. We are activist lawyers working at the interface of law, science
and policy and employ leading European environmental law experts to undertake this task.
ClientEarth is, therefore, well placed to comment on the application of European
environmental law in the United Kingdom and the European Union's involvement in British
environmental affairs.
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In general, ClientEarth supports the current balance of shared competence between the UK
and the EU in respect of the environment and climate change, as reflected in primary EU
law.

Given the nature of environmental challenges, it is absolutely critical that actions are taken
at all levels of governance to ensure effective results. Shared competence on the
environment enables appropriate action to occur at the appropriate level, and the
competence of the EU reflects the frequently regional and/or global nature of environmental
issues. Internationally, the EU is regarded as an environmental leader and the UK has
helped to shape and guide EU environmental policy. The UK has benefitted greatly from its
ability to leverage the economic and political strength of the EU and this has and will be
critical to the UK achieving positive environmental and climate change results.

It is estimated that over 80% of the environmental legislation currently in force in the UK, is
derived from European law.*® However, the UK is not a passive recipient of EU
environmental law; it actively engages in its development and has been instrumental in the
design and structure of EU environmental law.

The examples and evidence provided in this consultation response will highlight how the
UK and EU balance of competence has brought about greater and more positive
environmental and climate change results than would have occurred otherwise. There are
also considerable economic and social benefits that are created as a result of the single
market measures which include environmental protection objectives.*

A withdrawal from the EU by the UK would have significant implications for reputation,
influence, and environmental protection. If the UK chooses to withdraw as a member of the
EU, and consequently disengages from the body of EU environmental law the UK would
undoubtedly suffer reputational damage, with many actors on the international stage
viewing such a move as a regression by the UK from addressing environmental and climate
change matters in a spirit of collective solidarity. Withdrawal would also exclude the UK
from the EU law making process - even if in practice the UK would need to ensure
compliance with equivalent environmental protections in order to access EU markets.
Withdrawal would also imply a major set-back for valuable environmental protections in the
interests of short term political expediency.

The UK faces numerous and significant environmental challenges in the near and long
term. Anthropogenic pressures on the planet are well documented, as is the gravity of
resulting interlocking pressures.*! These pressures create numerous threats to the UK's
security and well being with implications for human health, economic stability, social
cohesion and national security.

%9 www.jncc.defra.gov.uk/page-1372.

9 See for example: www.archive.defra.gov.uk/environment/natural/documents/UKNEA SynthesisReport.pdf;
See http://www.teebweb.org/publications/

! See Rockstrom et al., ‘Planetary Boundaries: Exploring the Safe Operating Space for Humanity’, Ecology
and Society (2009 )14(2): 32.
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ClientEarth's response to the UK Government's consultation on the environment and
climate change in relation to the Government's review of the balance of competences
between the UK and the EU includes an eclectic mix of examples provided by ClientEarth
staff according to their programme areas and expertise and is not intended to be a
comprehensive response covering all areas of EU environmental law and policy. The
response should be read in this context.

The EU's competence in the areas of environment and climate change has been most
recently confirmed by the Lisbon Treaty.*?

The EU and the UK have a shared competence in respect of the environment.*® In practice,
primary EU law provides considerable scope for flexibility and for the balancing national and
EU action and interests on the environment.

The European Commission has the power to propose legislation on the environment within
the terms of the Treaty. However, it does so within political and legal parameters: it will
generally act where it considers it has political legitimacy among Member States (within the
Council), and it must also be able to justify EU action in terms of subsidiarity and
proportionality. This assessment will affect both the decision of the EU to act and the choice
as to the form of intervention. Intervention may take a variety of legal forms (for example
regulations, decisions, directives**) which enables a balance to be struck on how an issue
is regulated. As a result of this flexibility, EU environmental law is a dynamic area with
considerable variety in how this competence is expressed in practice, according to the
nature of the subject matter.

In any legislative decision making process, the UK will also be directly involved within the
EU institutional settings of the Council and the European Parliament.

Once the EU has enacted legislation on environment, the UK must act in accordance with
such legislation and the role of the UK is to implement and enforce such legislation.
However it is a fundamental characteristic of European environmental policy that the UK
can (provided that the UK respects the Treaties and does not distort the market) adopt
more stringent environmental protective measures it deems necessary.*®

“2 Treaty of Lisbon [2007] OJ C 306, 17.12.2007.

“ Article 4(2) Treaty on the Functioning of the European Union (TFEU).
** Art. 288 TFEU

* Article 193 TFEU.
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In addition to the environment chapter, other legal bases may be applicable to action
related to the environment (for example energy, fisheries, internal market), and the nature
of competence varies according to the legal basis for EU action. Again, this dynamic
creates flexibility in decision making and in the nature of appropriate interventions, and
results in diversity within the body of EU environmental law.

From the beginning, the UK gave political support for European law making in the
environmental field.*® This was formalised through decisions within the European Court of
Justice*” and also the EC/EU Treaty amendments. The UK has been an active participant
in Treaty amendments and negotiations since the UK joined the European Community; and
EU environmental standards have evolved over the past 50 years or so.

The Lisbon Treaty made a number of institutional changes through amendments to the
Treaty on European Union (TEU) and consolidating what was the EC Treaty and re-naming
it to the Treaty on the Functioning of the European Union (TFEU). The Lisbon Treaty also
introduced a new shared competence on energy policy. However, with the exception of an
explicit mention of climate change®, the provisions for EU environmental policy remain
largely unchanged by the Lisbon Treaty.

Through the development of the EU's competence on the environment, the UK has
contributed to the development of the principle of subsidiarity, and to the development of
mechanisms to ensure that subsidiarity is respected in practice.

In response to the UK's requests and arguments relating to subsidiarity, the following
additional checks and balances have developed within EU environmental law making

A Protocol is now attached to the Lisbon Treaty which requires that 'draft legislative acts'
(including proposals from the Commission) go through an appraisal process to check
that the principle of subsidiarity is satisfied;*® and

There has been a shift in EU environmental regulation from the use of directives
towards ‘framework directives'. Framework directives, instead of setting rigid rules,
set out a broad framework of objectives for each Member State.*®

Not only is the competence of the EU to act in the field of environment enshrined in the
Lisbon Treaty, but also the integration principle provides that environmental protection (or
sustainable development) must feature in the design and formulation of EU laws and
policies in all other sectors including for instance energy, agriculture, fisheries, transport.>

EU competence in the area of the environment has distinct benefits as follows:

5 See Commission Sixth General Report (1972), p.8.

" See for example Case 240/83 Procureur de la Republic .

“8 Article 191 Consolidated Version of the Treaty on the Functioning of the European Union [2010] OJ C83/79.
“9 Protocol on the Application of the Principles of Subsidiarity and Proportionality , which should be read
alongside the Protocol on the Role of National Parliaments in the European Union.

% For example: IPPC Directive, Strategic Environmental Impact Assessment Directive, Air Quality Framework
Directive, Water Framework Directive, Marine Stategy Framework Directive.

*! Treaty of Lisbon [2007] OJ C 306, 17.12.2007, Article 11.

146



for the UK's political influence given the UK's significant influence on the development of
EU environmental competence and laws;

in terms of environmental outcomes, benefits have accrued to UK environment, society
and economy.

The UK has played a key role in shaping EU environmental laws.

In addition to influencing how environmental policy and legislation is implemented across
Europe, the UK has exported many environmental concepts to the EU. The UK has been
influential in advocating for the EU to take an outcomes based approach through framework
directives. For example, the UK expanded its own national model of Integrated Pollution
Control (IPC) to the EU leading to the adoption of the 1996 IPPC Directive (now the
Industrial Emissions Directive®?). Rather than setting standard emission controls, which the
UK traditionally opposed, the IPPC Directive took a more flexible approach, yet focused on
effective control linked to continuing assessment of emerging technologies and on
sensitivities of the local environment. The extension of the UK approach was effective in
providing a more level playing field for industry across the EU, in particular benefiting the
UK since some Member States were operating at a much lower standard of industrial
regulation than the UK.

The concept of “exposure reduction commitment” for PM2.5 was also largely a UK idea that
was originally set out in the 2007 UK Air Quality Strategy before being incorporated into the
revised Ambient Air Quality Directive.>® Defra officials are active and vocal participants in
stakeholder expert meetings relating to air quality and the UK is highly influential in
negotiations on EU legislation in this area. Similarly, UK scientists are highly respected and
make important contributions to the scientific evidence base that informs EU policy and
legislation.

As well as asserting a high degree of influence over the development of EU environmental
law, the UK has experienced improved environmental outcomes as a result of EU
competence in the area of the environment and climate change.

This is because current UK environmental protection laws, for the most part, originate from
EU measures; without EU competence in this area, the UK would not have had the benefit
of the following environmental protections:

*2 Directive 2010/75/EU on industrial emissions (integrated pollution prevention control).
*3 Directive 2008/50/EC on ambient air quality and cleaner air for Europe.
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The Aarhus Convention® is an international convention on access to information, public
participation in decision-making and access to justice. The convention is of central
importance to the environment because it links environmental rights with human rights.

The EU has played an important role in embedding the Aarhus Convention rights into
European law. This has been achieved through the introduction of the Public Access to
Environmental Information Directive®®, the Public Participation Directive®® and extensive
public participation obligations across EU law generally and amendments of key directives
(such as the Environmental Impact Assessment Directive®’ (EIA Directive) and the
Industrial Emissions Directive) on access to environmental justice.

The result of this has been to substantially improve democratic environmental decision
making and ensure the legitimacy of environmental governance at a time of unprecedented
pressure on the environment.

In 2011, the Aarhus Compliance Committee found the UK in breach of Articles 9(4), 9(5)
and 3(1) of the Convention concerning costs and injunctive relief.>® The Committee
recommended the UK review its system for allocating costs in environmental cases within
the scope of the Convention and undertake practical and legislative measures to ensure
that such procedures are fair and equitable and not prohibitively expensive and also provide
a clear and transparent framework.

In 2013, the Civil Procedure Rules were amended in respect of costs and environmental
cases. As of 1st April, adverse costs liability for unsuccessful claimants in environmental
judicial reviews is capped at £5,000 for individuals and £10,000 for ‘all other cases’. Costs
protection will apply from the time the application is made to the court (unless contested by
the defendant). However, successful claimants will also be subject to a ‘cross-cap’ (i.e. their
ability to recover legal costs in the event that they are successful will also be capped). The
present cap in England and Wales is £35,000 inclusive of VAT.

With respect to injunctive relief, the court must have regard to the question of prohibitive
expense when considering whether a cross-undertaking in damages is required and must
make necessary directions to ensure the case is heard at the earliest opportunity.

It is too early to judge the benefits of these shifts but it is clear that citizens and civil society
will benefit from better access to justice and greater compliance with the principles of the
Aarhus Convention.

> UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters.
*° Directive 2003/4/EC on public access to environmental legislation.
% Directive 2003/35/EC providing for public participation in respect of the drawing up of certain plans and
E7rogrammes relating to the environment.

Council Directive 85/337/EEC on the assessment of the effects of certain public and provide projects on the
environment.
% ACCC findings available at www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-
33/Findings/C33 Findings.pdf .
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The EIA Directive® forms the basis of the UK environmental impact assessment practice.
The EIA Directive has been implemented through detailed national regulations which relate
to the requirements for planning permission®® and analogous regulations covering activities
falling outside the planning system.®*

In the UK, some environmental considerations were taken into account in development
decisions prior to the introduction of the EIA Directive. However, the Directive has
contributed to making mitigation measures compulsory and for developers to take more
responsibility for compensating development with environmental measures.®? The EIA
Directive integrates environmental concerns into general decision making®® and has
therefore generally improved and formalised the process for assessing environmental
impact of development projects in the UK.

The EIA Directive has also improved transparency, accountability and participatory
democracy in respect of environmental decision making.®*

The Habitats Directive®® is undoubtedly the most important European law that achieves
biodiversity conservation across Europe. The Habitats Directive has provided an additional
regulatory protection for biodiversity conservation in the UK, beyond that provided in
previous national legislation.

In England, protected sites under the Habitats and Birds Directives cover around 6% of land
and nearly 23% of English inshore waters.®® In addition, nine plants, twelve individual
animal species, plus all species of bats and cetaceans and five species of marine turtles
are protected under the strict species protection obligations within the Habitats Directive.®’

% Council Directive 85/337/EEC on the assessment of the effects of certain public and provide projects on the
environment.

% Such as the Town and Country Planning (Environmental Impact Assessment) (England and Wales)
Regulations 1999 S| 999/293.

® Bell, S. McGillivray, D., Pedersen, O. (2013) Environmental Law. Oxford University Press.

%2 GHK and Technopolis (2008) Evaluation on EU legislation - Directive 85/337/EC (Environmental Impact
Assessment, EIA) And Associated Amendments, Final Report submitted by GHK, Technopolis within the
framework of ENTR/04/093-FC-Lot 1, 15 January 2008.

% Bell, S. McGillivray, D (2008) Environmental Law. Oxford University Press; pp467.

% cow!I (2009) Study concerning the report on the application and effectiveness of the EIA Directive.
European Commission, DG Environment.

% Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora [1992] OJ
L206/7.

% www.gov.uk/government/uploads/system/uploads/attachment_data/file/69513/pb13724-habitats-review-

report.pdf.
" Article 12 Habitats Direcitve.
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The Habitats Directive upholds a high level of environmental protection and incorporates
the precautionary principle (see response to question 5 for further details).

In a report of the Habitats and Birds Directives Implementation Review undertaken by the
UK Government, the key finding from the range of evidence and views submitted was that
the Habitats and Birds Directives ensured maintenance and restoration of a high level of
environmental protection across the UK, while at the same time allowing sustainable
development of key infrastructure.®®

Air pollution is a key example of an environmental problem that does not respect national
boundaries. It is therefore one of the earliest examples of international co-operation on
environmental issues (through the UN-ECE Convention on Long-Range Trans-boundary Air
Pollution) and one of the main areas of focus in the early years of the EU’s environmental
programme.

A series of directives in the 1980s set emission limits from point and mobile sources and
established limit values for concentrations of pollutants in ambient air. Emission limits for
road vehicles have delivered major reductions in PM, NOx, CO and lead, contributing to
substantial improvements in ambient air quality in EU towns and cities throughout the
1980s and 1990s. Similarly, industrial emissions legislation has been successful in tackling
acidification from sulphur pollution.

These improvements would not and could not have been achieved without EU legislation.
Even had the UK independently developed similar standards (which until the mid 1990s it
largely did not), this would not have dealt with pollution from other EU member states.

The future challenges the UK and the EU face in respect of air pollution is further discussed
at question 7.

Increasingly, the EU has used regulations, rather than directives, to govern the placing on
the market and use of different types of chemical substances (in particular REACH®® | Plant
Protection Products’® and Biocides’). These measures are expressly structured to achieve
a high level of protection for the environment, as well as for human health. This regulatory
approach recognises that such substances and products potentially have adverse
environmental effects wherever they are used; their control cannot be left to a patchwork of
national measures implementing a generally framed outcome driven directive. As a result,

% \www.gov.uk/government/uploads/system/uploads/attachment_data/file/69513/pb13724-habitats-review-
report.pdf, ppl13.

Regulation (EC) No 1907/2006 concerning the Registration, Evaluation, Authorisation and Restriction of
Chemicals.
o Regulation (EC) No 1107/2009 concerning the placing of plant protection products on the market.
& Regulation (EC) No 528/2012 concerning the making available on the market and use of biocidal products.

150



http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69513/pb13724-habitats-review-report.pdf
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69513/pb13724-habitats-review-report.pdf

increasingly stringent measures are leading to the cessation of use of harmful chemicals.
The use of European level agencies (particularly ECHA and EFSA) provides a
supranational expert regulatory structure whilst retaining ultimate Member State
involvement through substance approval and regulation and national enforcement
mechanisms. Equally, where appropriate, subsidiarity is also respected through directives
(eg Sustainable Use Directive?).

Disadvantages

EU competence in the area of environment and climate change has, on the whole, not
disadvantaged the UK generally nor disadvantaged the environment in the UK.

2. Considering specific examples, how might the national interest be better
served if decisions: i. currently made at EU level were instead made at a national,
regional or international level? ii. currently made at another level were instead made
at EU level?

Please refer to our answer to 10(b).

3. To what extent do you consider EU environmental standards necessary for the
proper functioning of the internal market?

Environmental standards are a well accepted practice within a modern complex economy,
and EU environmental standards are imperative to ensuring the proper functioning of the
internal market. Environmental issues are inextricably linked with economic activity (see
answer to question 4 for more detail) and therefore the internal market must reflect
environmental principles through the operation of the integration principle.

Creating a single European market was the core objective for the original 1957 Treaty on
the European Economic Community (EEC Treaty).”® The EEC Treaty brought about the
free movement of goods, services, people and capital across European national borders for
the first time. Today, the functioning of the single European market depends on a level
playing field for industries across Europe.

The need for EU environmental standards is particularly demonstrated by the approach
taken to the regulation of potentially harmful chemicals. These substances (and their
derived products) represent an economically significant EU and international market. In
order for their potentially adverse environmental effects to be controlled, Europe-wide
standards are required which will apply wherever the product or substance appears on the
market. In this way, the functioning and integrity of the internal market is preserved and
competition and innovation encouraged.

"2 Directive 2009/128/EC establishing a framework for Community action to achieve the sustainable use of
esticides.
3 European Economic Community: Treaty of Rome [2002] O.J.C 325.
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EU environmental law and the UK's economic interest should not be, and are not in
practice, mutually exclusive. Environmental and economic goals should be complementary
to one another. As explained in our response to Question 1, the EU competence on the
environment provides considerable scope for flexibility and for balancing different interests.

The Millennium Ecosystem Assessment’”, the UK National Ecosystem Assessment’ and
The Economics of Ecosystems and Biodiversity’® (TEEB) all demonstrate that a healthy
environment provides us with a vast range of essential services which underpin all
activities, including the economy. Failure to address serious environmental challenges such
as climate change would entail massive avoidable costs to society and the economy (as
demonstrated by the Stern review on the economics of climate change).

A recent report published by the European Commission estimates that the economic value
of the flow of ecosystem services from the terrestrial Natura 2000 network alone, is
between €200 and €300 billion per year.”’

As a further example, EU energy policy which is now included in the energy chapter of the
Lisbon Treaty, must be designed not only to 'have regard for the need to preserve and
improve the environment' and to '‘promote energy efficiency and every saving and the
development of new and renewable forms of energy' but also to 'ensure security of energy
supply in the Union' and in the context of the 'establishment and functioning of the internal
market ".”® EU energy law is therefore essential for the UK's economic interest in relation to
energy security and also to ensure a competitive market as well as to the UK's interest in
the environmental impacts of energy and to meeting the challenge of addressing climate
change through the decarbonisation of energy.

In addition to this, regulatory impact assessments are now a requirement for every draft
proposal formulated by the Commission. This ensures that the economic impact of each
environmental law is considered. More often than not however, the impact assessments do
not adequately take into the account the environmental benefits of proposals which are
highlighted in the above listed studies, and the assessments place emphasis on costs over
benefits.

" See www.millenniumassessment.org/en/Condition.html.
" See Defra Archive: www.archive.defra.gov.uk/environment/natural/documents/UKNEA _SynthesisReport.pdf

"® See http://www.teebweb.org/publications/.

" See “Estimating the Overall Economic Value of the Benefits provided by the Natura 2000 Network” (2013)
available at www.ec.europa.eu/environment/nature/natura2000/financing/ and ‘Assessing Socio-economic
Benefits of Natura 2000 — a Toolkit for Practitioners’ (September 2009 Edition) available at
WWWw.ec.europa.eu/environment/nature/natura2000/financing/docs/benefits _toolkit.pdf.

’® Article 194 of TFEU.
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Given the dynamic nature of EU competence on the environment, there is considerable
variety in the extent to which EU legislation on the environment and climate change focus
on outcomes. This will mainly be influenced by the choice of legal instrument and the
design of any regulatory intervention. However, the trend in recent years and the dominant
form of regulatory approach in the environmental field is towards achieving outcomes or
results. This is demonstrated most clearly in the environment field by the use of directives
and increasingly, framework directives where a directive specifies a result to be achieved
and Member States must implement the directive in order to achieve the specified result.

In some areas of environmental law, a mixed approach can be found where different policy
goals are recognised to be met by different approaches:

Chemicals: In REACH a regulation is applied to enable a more centralised approach to
regulation of chemicals on the European market. The European Chemicals Agency
(ECHA) was created to coordinate implementation of REACH but Member States
retain an active role both within ECHA and via member state competent authorities.
For pesticides, an outcomes focused approach was taken under the sustainable use
directive.

In the climate change context, a market based approach, the EU emissions trading
scheme, has been favoured for regulating emissions from some sectors of the
economy over a results or outcomes based approach. The UK has supported this
approach from the outset. This approach gives flexibility to market actors as to how
to achieve reductions rather than to Member States as to how to achieve a result. In
other areas of climate policy, the UK has flexibility to achieve the desired result
established under the EU decision or directive (examples include the effort sharing
decision on non-ETS sectors’® and the renewable energies directive®).

Fundamentally, effective environmental law must be based on scientific evidence and
consideration of environmental risks and uncertainty in respect of environmental impacts
and unknown impacts and probabilities. EU law aims to achieve a high level of protection

" Decision 406/2009/EC on the effort of Member States to reduce their greenhouse gas emissions to meet
the Community's greenhouse gas emissions reduction commitments up to 2020.
% Directive 2009/28/EC on the promotion of the use of energy from renewable sources.
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for the environment, and such a result must be founded in a science and evidence based
approach. The degree to which EU law succeeds in this respect is highly variable.

The precautionary principle is one of the guiding principles of EU environmental law. Article
191(2) TFEU requires that European environmental policy must be based on the
precautionary principle and on the principle that preventative action should be taken. The
precautionary principle is therefore one of the foundations of the high level of protection
pursued by European policy on the environment.

In a report published by the European Environmental Agency, the precautionary principle
was stated to be 'an overarching framework of thinking that governs the use of foresight in
situations characterised by uncertainty and ignorance and where there are potentially large

costs to both regulatory action and inaction'.®*

The degree to which the precautionary principle is expressly incorporated into EU
environmental legislation varies.

The Habitats Directive is an example of a European Directive which incorporates the
precautionary principle. Article 6(3) of the Habitats Directive requires that in deciding
whether a 'plan or project' can be approved in a designated special area of conservation
(SAC), the plan or project may only be granted permission to proceed if it can be
‘ascertained that it will not adversely affect the integrity of the site concerned’. The
European Court of Justice, in the Waddenzee judgment, was unequivocal in its application
of the precautionary principle to the approval of a plan or project in accordance with Article
6(3) and confirmed there must be no reasonable scientific doubt that a plan or project will
not have an adverse effect on the integrity of the site, before it can be approved.®” If such
doubt remains as to the absence of such effects, then the plan or project must not be
approved.

Application of the precautionary principle is also applied alongside the use of best available
scientific evidence. Again under Article 6(3) of the Habitats Directive, competent authorities
are required to undertake appropriate assessments and make their decisions on the basis
of best scientific knowledge available.®® In respect of the designation process for SACs, this
is predicated on the relevant scientific criteria set out in Annex Il of the Habitats Directive.
Designation of SACs must use the best available evidence each Member State has
available, and lack of full scientific certainty would not be a valid reason for postponing
designation.

In other areas of environmental law, current regulation is not even close to scientific
indications, for example climate change.

81 European Environmental Agency: 'Late lessons from early warnings: the precautionary principle 1896-2000'
Environmental issue report No 22/2001:

www.eea.europa.eu/publications/environmental issue report 2001 22

% See Case C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee, Nederlandse vereniging tot
Bescherming van Gogels v Staatssecretaris van Landbouw, Naturbeheer en Visserij (Waddenzee); relevant to
Article 6(2) and 6(3), Habitats Directive , para 56 and 57

% para 54.

154


http://www.eea.europa.eu/publications/environmental_issue_report_2001_22

Risk-based approach

ClientEarth has recently become aware of pressure from some British industry to move
environmental regulation away from application of the precautionary principle towards a
'risk-based approach’. This approach is not only detrimental for environmental
management but is at odds with the principles of good governance, international
environmental law and good environmental management.

In the regulation of toxic chemicals through REACH, the EU clearly aims to, first of all, use
science to identify the hazardous nature of chemical substances and products; a socio-
economic and risk assessment of use is made only when this initial characterisation has
been established. It is taking sometime for this approach to be accepted by industry,
especially as it reflects a completely different approach to established practice (particularly
in the US).

6. How could the EU's current competence for the environment be used more
effectively? (e.g. better ways of developing proposals and/or impact assessments,
greater recognition of national circumstances, alternatives to legislation for
protecting/improving the environment?)

Our response to question 1 establishes that protection of the environment is now accepted
as an integral legal component of the EU constitution reflected in the Lisbon Treaty. In
addition to this, the EU has provided flexible mechanisms for balancing national and EU
interests.

An example of this stems from the early 1990's, at which time there was concern within
Member States about 'over-regulation' from Europe. Business in particular argued that
excessive regulation from Europe across a whole range of issues was making European
businesses less competitive in an increasingly global market. In response, the Commission
committed to what it refers to as 'better regulation’. This policy shift has resulted in an EU
commitment to use market mechanisms and an approach based on economic incentives or
deterrents to achieve environmental objectives.

Examples of EU measures reflecting this use of market mechanisms include:

Charges for the administrative costs of operating regulatory systems such as the
introduction of full cost-recovery charging which is required through the Water
Framework Directive.

Subsidies and grants to farmers via the EC Common Agricultural Policy to adopt more
environmentally sound agricultural practices

The creation of a market in pollution credits or “emissions trading” such as the
development of tradable permits for carbon dioxide.

REACH encourages innovation in chemical substances so less harmful products can be
substituted for those of high concern.
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7. How far do you think the UK might benefit from the EU taking: i. More action on the
environment/climate change? ii. Less action on the environment/climate change?

The UK would benefit from the EU taking more action on the environment and climate
change in a number of areas. These include:

The European Commission acting to ensure better compliance with EU law across the
EU.

Further legislative action in areas where laws require revision, where parts of the
environment are not currently regulated (eg soil), and where new problems and
challenges require a coherent approach (eg resource efficiency).

Better compliance of EU law required across EU Member States

The UK benefits from environmental law when all Member States and actors comply with
environmental law and are held to account for failures to comply. This ensures a level
playing field and realises the benefits of environmental legislation in securing the desired
environmental outcomes and benefits.

Within the EU, the environmental field suffers from very high levels of complaints about
non-compliance and has higher levels of enforcement action by the Commission. The
European Commission has a central role under the Treaty to act as guardian of the Treaty
and ensure implementation and enforcement. At the same time, the Commission has
signalled a retreat from its central role in monitoring and enforcing EU environmental law. It
is instead now focusing on (a) how to support Member States in delivering better
compliance and (b) how to mobilise civil society to take a more central role in collaborating
in the compliance monitoring and enforcement roles.

The UK should support more EU action to ensure better compliance with EU environmental
law including:

Support for the EU to show leadership and proactively use enforcement powers. The
enforcement process is often perceived by Member States to be too slow and too
politicised. Changes within Lisbon Treaty should help.

Call for the EU to comply with the principles of the Aarhus Convention. That is, to
ensure access to information, public participation and access to justice for citizens in
environmental matters at the EU institutional level. This would address the
accountability gap for EU institutions by virtue of the inability for citizens and NGOs
to take a judicial review before the European Court of Justice to challenge the
legality of EU law itself. This is something which could be rectified.

Recognise and actively support the role of citizens and civil society in participating in

environmental decision making and in enforcing environmental law (for example, by
fully implementing the Aarhus Convention in the UK) (see also question 1).
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Consider the option of direct enforcement action against Member States where the UK
considers another country is in breach of EU law. This function has almost never
been used.

Provide greater opportunity for civil law action for non-compliance with regulatory
requirements instead of depending on resource constrained regulatory bodies or
judicial review to deal with enforcement.

The UK would benefit from more EU action in areas where laws require revision, where
parts of the environment are not currently regulated (eg soil), and where new problems and
challenges require a coherent approach (eg resource efficiency).

We see specific need for action in the following areas:
Air quality; and

Climate change.

Despite significant progress, air pollution continues to be one of the major environmental
challenges facing the UK and the EU. In particular, progress on ambient air quality has
slowed in the last decade, due to a combination of the failure of EU regulations for diesel
vehicles, the growth in diesel as a share of the EU transport fleet, and lack of action at local
and member state level.

Consequently, air quality still exceeds EU standards for NO2, particulate matter and ozone
throughout the EU, and EU standards lag behind WHO guidelines. There is growing
evidence of the damage caused by air pollution to human health, biodiversity and crops. Air
pollution is estimated to cause 420,000 premature deaths annually in the EU, with 29,000 of
these deaths occurring in the UK. All the evidence suggests that the EU needs to set
stricter standards.

A co-ordinated EU response to these problems is essential. The ongoing review of EU air
pollution, which will see a proposal for a revision of the national emissions ceilings directive
together with some sectoral policy in Autumn 2013, is a major opportunity to drive long-term
reductions in air pollutants across the EU, as a prelude to tightening ambient air quality
standards in 2017/20-18 to align with the latest health evidence. However, the UK’s current
resistance to ambitious measures and fixed, legally binding limits in favour of “flexible”
approaches risks derailing progress.

In respect of climate change, there is little doubt that increased ambition by the EU in the
context of climate governance would present substantial benefits to the UK. First and
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foremost, conferring greater powers to the EU to make law and policy on the forging of an
integrated European energy market would enable the UK (and other EU Member States) to
unlock the most cost-effective route to decarbonisation of the energy sector for 2050.
Collaborative action in this context would reduce the necessity for national investment in
energy self-sufficiency and thus represent potentially vast cost-savings.

More ambitious action at EU level on climate change - for example, the creation of an
ambitious and legally binding climate law framework for 2030 and structural reform of the
ETS system - would underpin the regulatory stability necessary to unlock investment in low
carbon technologies and energy efficiency/demand side management and thus stimulate
the evolution of a burgeoning green economy in Europe. Meaningful structural reform of the
ETS would enable a functioning carbon price and thus force energy intensive industries to
invest in low carbon alternatives and drive divestment in carbon intensive energy sources.

Greater action at EU level will also protect the UK from being exposed to the consequences
of being a first mover in the development of more rigorous carbon governance at national
level. At present the UK is the only EU Member State subject to long-term and legally
binding greenhouse gas emission reduction obligations for 2050 and thus is arguably
exposed to risks of carbon leakage from the UK economy. More concerted action at EU
level will drive equivalent action to the UK across Europe and also intensify pressure for a
binding global deal on greenhouse gas emission reduction. This in turn will drive the
creation of a more level European and global competitive playing field for climate mitigation
and significantly underpin investment in the green economy, which in turn will unlock
economic opportunities for the UK.

Less European action on climate change will substantially weaken the chances of effective
global action on climate change, which in turn would represent a profound threat to all
countries across the world. Lord Stern's analysis of the catastrophic economic and social
costs of ineffective action on climate change provides a stark warning to all governments
and is, if anything more valid today as carbon concentrations in the atmosphere reach
unprecedented levels. It is impossible for any individual country to take meaningful action
on climate mitigation, thus a retreat by the EU from this context would pose deeply
regressive impacts for the global community and deny European countries a cost-effective
route towards decarbonisation.

Most fundamentally, the UK should commit to EU membership by actively and fully
implementing EU law on the environment and climate. To this end, the UK should desist
from its traditionally minimalist approach to implementation, which often tends to become
embroiled in a defensive focus on avoiding so-called 'gold-plating’ rather than a discussion
of how best to optimise environmental and climate outcomes. In effect, UK central
government should provide strong national leadership on the political, economic and social
value of timely and complete implementation and also urge less mature devolved
administrations such as Northern Ireland, to ensure full discharge of its equivalent
obligations in this regard.
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9. a. What advantages or disadvantages might there be in the EU having a greater or
lesser role in negotiating and entering into agreements internationally or with third
countries?

One of the advantages to the UK of the EU negotiating and entering into international
agreements on behalf of the UK is that often where Europe acts as a bloc, its international
negotiating position is much stronger and more influential than when countries act in
isolation. The UK as a participant in global negotiations has therefore gained more
influence through its position in the EU and the EU has been able to achieve better
environmental solutions than would have occurred if Member States had acted individually.

9. b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

The UK maintains a position of leadership on climate change issues when compared to
many other nations within the EU and the world. In regards to international climate change
negotiations under the UNFCCC, it is clear that the UK will retain greater negotiating
influence as part of Team EU' than on its own. This is partly due to the fact that while the
EU bloc represents a major emitter in terms of current and historical attribution of global
climate forcing emissions, the UK is not on its own a major emitter on the world stage. Its
individual positions are therefore less likely to be 'deal breakers' or deal makers. Despite
the fact that it is one of the nations with the highest per capita historical responsibility for
climate change, its negotiating influence as an individual signatory, or by joining other
alliances within the negotiating process, will likely be less than the positive influence it can
have on raising EU negotiating positions. In part this is due to the role of environmental law
in the EU. While the UK has a domestic Climate Change Act, it also has the ability to raise
the ambition of EU legislation impacting GHG emissions. As an example, the UK has
recently called for an EU GHG reduction target of 50% reductions on 1990 levels by 2030.
While this is likely inadequate, it is higher than EU milestones previously agreed and may
help raise the ambition of future EU legislation ultimately adopted. This in turn would
support and lend credibility to the EU's negotiating position within the UNFCCC.

The Department for Energy and Climate Change (DECC) also supports using
other forums outside the UNFCCC to deliver climate action in specific sectors, such as the
Montreal Protocol®, International Maritime Organisation, and International Civil Aviation
Organisation as a supplement to critical action under the UNFCCC.?® For treaties with a
majority of the nations of the world as signatories (such as the Law of the Sea Convention)
similar dynamics are likely to apply, underscoring that the UK can in general achieve more
for global climate change action as a Member of the EU than on its own.

10. a. What future challenges or opportunities might we face on environmental
protection and climate change?

8 Montreal Protocol (on Substances that Deplete the Ozone Layer).
% see House of Commons
report www.publications.parliament.uk/pa/cm201213/cmselect/cmenerqy/88/88.pdf .
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The UK faces, together with all Member States of the European Union, significant
environmental and climate change threats in both the near and long term. A large body of
solid scientific evidence pointing to the gravity of such threats has been well established for
many years. ¢ This science demonstrates that anthropogenic pressures exceed the
carrying capacity of the planet across a range of elements necessary to support humanity

to operate within a safe operating space.

Due to the diffuse nature and impacts of many of these environmental and climate change
threats, action at international level will continue to be necessary if they are to be tackled
effectively. The EU has an admirable record as an environmental leader on the world
stage. The UK as a key Member State of the EU has helped shape and guide EU
environmental policy over the past four decades in dealing with these threats, either by
regulation at EU level or through international environmental agreements.

Such action has brought immense positive benefits to the UK and its people, in terms of
improvements in public health and quality of life, positive perception of the UK
internationally as well as economic opportunities and employment arising from innovation
driven by environmental policy.

Continued engagement in the development of regional and international environmental
policy is critical for the future stability of the UK economy. Notably in relation to climate
change impacts, the Stern Review®’ demonstrated the gravity of the risks to the
international economy from a failure to take decisive action in the near term to mitigate
anthropogenic climate change. It found that the costs of such action, is vastly outweighed
by the costs of a failure to act appropriately.

Given the nature of the environmental challenges faced by the UK it is absolutely critical
that actions are taken at all levels to ensure effective results. Such multi-level action is
crucial to ensuring successful results in addressing diffuse environmental problems such as
climate change or ocean acidification.

The UK has benefited immensely from its ability to leverage its membership of the EU, in
order to address environmental impacts within the UK and globally. There are numerous
examples of how the UK’s engagement as a Member State of the EU has led to positive
environmental and climate change results. The ability of the UK to leverage the economic
and political strength of the EU has been critical to such success.

An example of the use of such leverage is the UK’s engagement with the issue of tropical
deforestation. The UK government has had a long-standing commitment to addressing the

% See Rockstrom et al., ‘Planetary Boundaries: Exploring the Safe Operating Space for Humanity’, Ecology
and Society (2009 )14(2): 32.

8 See Stern, Nicholas, ‘The Economics of Climate Change: The Stern Review’, (2007), Cambridge University
Press.
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issue of the deforestation of tropical forests, which is currently expressed through its Forest
Governance, Market and Climate (FGMC) programme. This programme has been
instrumental in facilitating and guiding the development of the EU’s Forest Law
Enforcement Governance and Trade (FLEGT) Action Plan.

That Action Plan represents a unique innovation in terms of international efforts to address
the drivers of deforestation encompassing measures on both the supply-side and demand-
side which drive tropical forest loss. For example, Voluntary Partnership Agreements
entered into between the EU and tropical timber producer countries as part of the FLEGT
process, provide economic incentives for producer countries and their timber industries to
ensure that the harvesting of timber is conducted in compliance with comprehensive
legislative protections, ranging from laws governing forestry management to the rights of
indigenous people and worker protection. Thus action by the UK in cooperation with the
EU is ensuring that positive actions are being taken internationally to address the root
causes of one of the most serious global environmental and climate change challenges.

In tandem with the Voluntary Partnership Agreements, the EU has also recently introduced
the EU Timber Regulation which prohibits illegally logged timber from being placed on the
EU market. A central objective of the Regulation is to reinforce the attractiveness of
Voluntary Partnership Agreements by allowing timber harvested in compliance with such
Agreements to be freely placed on the EU market. The Regulation applies to both domestic
and imported timber and timber products, and consequently requires action by both the UK
government and UK industry to ensure its effectiveness. UK industry has been supportive
of measures such as the Timber Regulation, seeing it as a very useful tool to help establish
a level-playing field in timber supply chains across the EU, and contributing to their efforts
to support more sustainable forestry practices upstream. Furthermore, there is potential for
UK industry to benefit from innovation in the timber products sector driven by regulatory
reforms such as the Timber Products, through the development of new wood products and
technologies, as markets seek to divest from high risk timber.

The EU’s FLEGT process therefore is a good example of the synergies that are created
through the UK governments’ engagement in action on its own account both at national and
international level, UK industry action at national level and through the UK’s engagement
with EU-led initiatives. As such the FLEGT process illustrates what can be achieved
through the right balance of actions taken at international, EU, UK and industry level to
address the challenges and opportunities presented by environmental degradation and
climate change. While it is too early to quantify the impacts of the FLEGT Action Plan on
rates of deforestation, there can be little doubt that the UK is achieving more through its
active engagement with the EU’s FLEGT programme, than would be the case were the UK
to be acting alone.

Traditional metrics for assessing value such as GDP are inappropriate to assess impacts of
human activity on the environment. A cost-benefit analysis using traditional indicators of
environmental and climate change impacts is inherently difficult. Notwithstanding those
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difficulties, useful work is being conducted on measuring the value of ecosystem goods and
services. The explicit recognition of the true value in ecosystem goods and services
necessitates a shift away from the dominant paradigm of mainstream economic thought
over the past number of decades. A true valuation of costs and benefits must entail a long-
term perspective which seeks to go beyond the dominant current conception of the
relationship between the economy and the environment.

While a long-term cost-benefit analysis based on traditional GDP metric is likely to
overwhelmingly demonstrate the advantages to the UK economy of continued engagement
at the EU level, a more holistic approach to cost-benefit analysis, encompassing non-
financial valuation of eco-system goods and services would undoubtedly show the merit in
continued engagement in addressing environmental and climate change problems at the
EU level.

It should also be noted that if the UK did decided to exit the EU, States that are members of
the European Free Trading Association® (EFTA) must still comply in full with EU
environmental standards in order to have access to the internal market, but with little or no
influence to shape the EU environmental standards and policies.

Co-Chairs of the Liberal Democrat Environment Parliamentary Party Committee

This submission highlights the compelling evidence that the EU plays a vital role in
safeguarding U.K. interests in the areas of:

¢ International Climate Change agreements
e Genetically Modified Organisms (GMOS)
e Food

e Emissions Trading Scheme (ETS)

e Waste

e Biodiversity

e Water

Further, it also suggests how the EU could improve in these areas.
International Climate Change
Background

It is widely accepted that real steps to combat climate change can only be achieved through
a concerted international effort. To this end, the United Nations Framework Convention on
Climate Change (UNFCCC) came into force in 1994, with 195 countries now having ratified
the convention. It set out the principles of combating climate change.

8 EFTA Members: Norway, Switzerland, Iceland and Lichtenstein .
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However, it was soon realised that it did not go far enough, and legally binding targets were
adopted in the Kyoto Protocol in 1997, the first commitment period for which was 2008-
2012. We are now in the second period, which started in January 2013 and will end in
2020. A Conference was held in Durban in 2011 to address what would happen after this
period ends in 2020; there has been renewed resolve to reach a universal agreement on it
by 2015.

The U.K. and international climate change

The U.K. is, rightly, proud to be at the forefront of international talks on Climate Change.
Being one of the first industrialised economies, the U.K. bears a portion of historical
responsibility for Green House Gasses. However, we have led the way on setting decisive,
challenging targets to combat this for the long-term benefit of the world’s environment and
humanity.

We are building a stronger, greener economy and future growth must be sustainable
environmentally as well as fiscally. To be successful, there needs to be international policy
stability, at least insofar as commitment to targets and combating climate change. The EU
has been instrumental in driving our agenda at an international level, providing us with
much greater leverage than we would have had otherwise. The current EU approach sets
binding targets for 2020 of a 20% reduction in greenhouse gas emissions, 20% of energy
from renewables as well as an indicative target of a 20% improvement in energy efficiency.
This undoubtedly provides some credence in international talks.

Improvement

But we need to be more ambitious. If we intend to build a strong, sustainable economy
based on green jobs, our position for the universal agreements in 2015 needs to be
stronger too. Binding EU targets of a 50% reduction in greenhouse gas emissions and
decarbonising electricity by 2030 will not only help ensure a meaningful outcome in 2015,
but also lay the foundations for green growth at home.

Food
Horsemeat scandal, a case study

The horsemeat scandal dented public confidence in the quality of food and its supply
chains. It showed a weakness in EU regulation (the current body of EU legislation covering
the food chain consists of almost 70 pieces of legislation), which was complex and clearly
didn’t deliver in this instance.®

However, assuring complex international supply chains and holding different parts of those
chains to account would be near impossible on a national scale.

8 \www.ec.europa.eu/dgs/health consumer/pressroom/animal-plant-health en.htm
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As at May 2013, the UK exported almost £500m in meat products to the EU, compared to
importing over £1.2bn. We therefore clearly benefit from laws that ensure the quality and
safety of food supply chains in Europe, which would be unenforceable nationally.®

On 6™ May 2013 a new package of measures was adopted and will enter into force in 2016.
It will simplify the legislation down to 5 pieces, with the effect of reducing bureaucracy
through the supply chain from producers through to processors and distributors. It will give
the U.K. the tools with which to check that the legislation is being complied with on the
ground, as well as the confidence that anti-fraud checks have been integrated into the
national plans of other member states.

Considering the level of imports to the U.K., the current system of fees places the burden of
cost outside of the U.K., whilst offering what will be an effective assurance of food quality.

Genetically Modified Organisms (GMOs)
Background

The approach to Genetically Modified Organisms (GMOSs) in the EU balances a system of
scientific assessment of health and environmental risks, with the freedom of Member States
to act in accordance with their own national, regional or local issues. Rather than imposing
on Member States, the EU offers a legal framework whereby members are authorised to
legislate based on their specific conditions.

The U.K. and GMOs

The U.K. is free to send applications for GMOs to the European Food Safety Authority
(EFSA), which will clear crops that, according to scientific assessment, do not pose a threat
to human health or the environment. Member States have the ultimate decision on whether
GM crops are to be grown. Therefore any intention in the U.K. to grow GMOs would not be
hindered if comprehensive data is made available to the EFSA and it is deemed
scientifically safe.

The EFSA has rejected several applications for GMOs on the basis of insufficient evidence,
such as maize 3272. Most recently, on 29" July 2013, an application made by the
Competent Authority of the United Kingdom - submitted by Monsanto — for Cotton MON
88913. It was deemed that “interactions with the biotic and abiotic environment were not
considered to be an issue,” however, there was not sufficient information made available
“due to the use of an outdated toxin database for bioinformatic analyses.”* Rather than
presenting an onerous burden in these instances, the EFSA is assuring that the EU is

% \www.uktradeinfo.com/Statistics/EUOverseasTrade/Pages/EuOTS.aspx

1 www.efsa.europa.eu/en/efsajournal/pub/3311.htm
www.efsa.europa.eu/en/publications.htm?entity=gmo&scdtype=opinionop&p=10
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protected from dangerous GMOs that could pose a threat to member states by applying
rigorous but fair scientific methods.

However, applications such as for maize GA21 made by the UK (submitted by Syngenta
Seeds), where there has been sufficient information made available, have been duly
approved as safe by the EFSA, which further makes recommendations on crop
management to prevent “environmental harm under certain conditions.”*?

It is therefore clear that the U.K.’s interests in the development of GMOs are reinforced
through the assurance of the EFSA. Through the application of rigorous scientific
assessment to all submissions, the U.K. benefits from the ability to develop and utilise
sound GMOs without being undercut or endangered by crops elsewhere that do not meet
such high standards. Although individual member states can veto Europe-wide approval of
a crop once it has been deemed safe, if after considerable efforts consensus has not been
achieved, the Commission is able to approve the crop unilaterally.

Improvement

The EFSA serves the U.K.’s interests in its scientific assessment of GMOs. However, the
dissent of several EU countries such as Austria and Hungary, which have banned GM
crops on non-scientific grounds, is technically in breach of EU law. Although flexibility for
individual member states is important, a consistent and scientific approach should be
applied across the EU to protect the interests of all member states, including the U.K.

Emissions Trading Scheme (ETS)
Background

The EU Emissions Trading System (EU ETS) is Europe’s flagship tool to meet its carbon
mitigation objectives. It remains the largest example of emissions trading in operation
today. The scheme is mandatory for large energy-intensive industrial installations with over
10,000 installations throughout the EU covered by the scheme, accounting for nearly 50 per
cent of the EU's total CO2 emissions 93.

The ETS is key to achieving the EU’s climate change target of reducing emissions by 20%
by 2020.

While the ETS is a good example of the move towards a harmonisation of rules across the
EU, which recognises a strong internal market, it does have some serious limitations which
we believe should be addressed.

92 www.efsa.europa.eu/en/efsajournal/pub/2480.htm

% Centre for Climate Change Economics and Policy, ‘Assessing the effectiveness of the EU Emissions Trading
System’,2013, www.cccep.ac.uk/Publications/Working-papers/Papers/120-129/WP126-effectiveness-eu-emissions-
trading-system.pdf
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The UK and the ETS

The UK became the first country in Europe to auction allowances under phase Il of the EU
Emissions Trading Scheme, which ran until 2012. Excluding VAT, the price worked out at
just £13.60 per tonne of CO2, well below the average for the year of £20. It is a price that is
unlikely to make a significant difference to investment flows for low carbon technologies.

Despite this, the sums raised could contribute substantially to energy efficiency initiatives.
Yet critics such as the Institute for Public Policy Research (IPPR) remained unhappy at
DECC'’s refusal to follow Austria, the Netherlands and Hungary in hypothecating the funds
for energy efficiency and relief of fuel poverty. — This is something which should be
addressed. In order to combat climate change the UK needs to be investing in low carbon
technology as well as reducing fuel poverty. This is a goal for the Coalition Government and
the EU should show more leadership on this issue. Whilst it is up to the individual Member
States how the funds which are created through the ETS are used, greater leadership
should be shown to encourage Member States to invest in these areas.

Limitations of the EU ETS

e The Cap and Trade Mechanism —
The Cap and Trade mechanism presents itself as a system designed to make it cheaper

for corporations to reduce their carbon emissions. With governments giving out a limited
number of permits to pollute, the scarcity of such permits should encourage their price to
rise and therefore the resulting additional cost to industry and power producers should
then encourage them to pollute less.

However, the empirical evidence presented in Carbon Trade Watch’s report Carbon
Trading: how it works and why it fails® suggests that the incentives created by the
scheme work very differently in practice and suggests the awarding of profits to polluters
and also encouraging continued investment in fossil fuel-based technologies, while
disadvantaging industry focused on transition away from fossil fuels.

e Surplus of allowances —
Largely due to the economic down turn there is currently a large surplus of allowances

and the economic crisis depressed emissions more than was anticipated. An overall
surplus of permits within the scheme, exacerbated by the ability to use large numbers of
carbon off sets, has further inflated its ‘cap’ on emissions.

The Carbon Trade Watch report presents figures that show that the ETS consistently
allocated more permits to pollute than the actual level of pollution taking place in its first
phase. At the end of phase 1, emitters had been permitted to emit 130 million tonnes

% carbon Trade Watch, ‘Carbon Trading — How it works and why it fails’, November 2009,
www.dhf.uu.se/pdffiler/cc7/cc7 web low.pdf
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more CO2 than they actually did, a surplus of 2.1 per cent, which even the EU
acknowledged its failure to reduce emissions.

Whilst the Commission has postponed the auctioning of some allowances as an
immediate measure, it needs to make serious structural changes to the ETS to create a
sustainable solution to the surplus in the long term.

e Carbon Prices® -
The global recession had a significant impact on the allowance price since 2008 and this

was reflected in the auction prices achieved in the UK in phases 1 and 2.

Following the launch of Phase Il carbon prices peaked at over €29 (£23.60) in July
2008. The general consensus is that a price of at least €30 is required to stimulate
investment in low carbon technology. Since then prices have fallen significantly
mirroring the fall in oil prices and have stayed around €15 per tonne. As a result
predictions of future prices have been downgraded.

One of the key features of the ETS was that it would limit emissions and create revenue
which could be invested in low carbon technologies to provide a diverse energy mix for
future generations. This has not occurred and structural change to the ETS is needed to
allow for the scheme to work more effectively.

e Burden Sharing® -
This was historically presented by the EU as a redistribution of obligations to help poorer

countries grow their GDP while richer states bared the brunt of the reduction
requirements. However, the inclusion of the 12 Central and Eastern Europe countries,
which have joined the EU since the original Burden Sharing Agreement was made, have
considerably eased the commitments required of Western European states.

These countries have considerably over-achieved their Kyoto targets as a result of the
economic collapse and industrial restructuring that took place after the fall of the Berlin
Wall in late 1989. The EU ETS serves to re-distribute this surplus (commonly called ‘hot
air’, since it does not represent a reduction on the basis of proactive policy adjustments
to tackle climate change), making it easier for countries in Western Europe, which have
increased their emissions, to make the on-paper ‘reductions’ required of them.

e EU-wide Cap® -
Proponents argue that this makes the scheme more coherent, which should make it
more effective. However, greater consistency is not necessarily a marker of greater

% House of Commons Library Standard Note, SN/SC/5092, ‘EU ETS: Phase Il and III’, May 2010
% Carbon Trade Watch, ‘Carbon Trading — How it works and why it fails’, November 2009,

www.dhf.uu.se/pdffiler/cc7/cc7 web low.pdf

7 Carbon Trade Watch, ‘Carbon Trading — How it works and why it fails’, November 2009,
www.dhf.uu.se/pdffiler/cc7/cc7 web low.pdf
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environmental effectiveness. Despite some variations, a few trends in how emissions
allowances are allocated have been clear from the outset- the largest allocations have
gone to what have historically been the worst polluters.

e Allocation of allowances —
Another key trend has been a more stringent allocation of allowances in the power

generation sector than for the other industries covered by the scheme. The rationale for
this is that energy companies can pass any cost incurred for the scheme on to their
consumers, whereas other industries may face increased international competition from
outside the EU if it imposes greater costs upon them. This cost ‘pass-through’ has
proven to be highly profitable for the power companies and subsequently means that the
allocations for other industries have been far more lax, awarding them more permits
than they need to cover their actual emissions, and the ability to profit from selling this
surplus.

e Transfer of Permits —
Proponents of the ETS argue that flexibility in transfers of permits across national

boundaries within the EU and between different sectors is the fundamental strength of
the scheme, providing the ‘flexibility’ for reductions to be achieved at the lowest cost.
However, in practice this has offered an ‘escape hatch’ for companies in the wealthier
nations to avoid making any reductions by buying permits that are over-allocated
elsewhere.

The UK was the largest importer, with a net import of 17 per cent of its EUA permits,
while Lithuania was a net exporter of 33 per cent of its surplus to other countries.®® In
the UK case, the ‘shortfall’ of permits amounted to a few of the largest and dirtiest power
stations needing to reduce emissions or purchase extra allowances and as the figures
above suggest, the UK universally chose the latter route.

In conclusion, phase 1 of the ETS saw too many permits in circulation as a result of over-
generous allocations across the board. This problem seems to have been repeated in the
second phase of the scheme, with the ability to trade emissions within the EU for offset
credits. The free allocation of permits to the power sector, coupled with the ability to pass
greater costs to consumers than have been incurred in purchasing permits, has resulted in
significant profits, while ‘competitiveness’ concerns have seen polluting industries materially
benefit from a scheme which, instead of capping their emissions, seems to offer them a
new source of subsidies.

As the third phase of the EU ETS begins, some of these loopholes may have been closed,
but the increasing complexity and international linking of the European carbon markets with
other carbon markets means that others will be opened, potentially allowing emissions

BR. Trotignon and A. Denny Ellerman, Compliance Behavior in the EU-ETS: Cross Border Trading, Banking and
Borrowing, 2008, p.9
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‘reduction’ permits to continue circulating without a significant need actually to reduce
emissions domestically.

Whilst steps have been taken to improve the scheme and create a level playing field across
the EU Member States, reform is needed to make sure that the original aims of the ETS are
realised and the largest dirtiest power stations do not benefit whilst low carbon technologies
are deprived of much needed investment.

Waste
Background

The European Environment Agency assesses that “Waste represents a problem and an
opportunity. Currently, production, consumption and waste disposal patterns in the UK are
incompatible with sustainable living.” °° In 2008 the UK generated an estimated 288.6
million tonnes of waste. This is a decrease of 6.0 per cent from 2006 (307.1mt) and 11.3
per cent from 2004 (325.3mt).

While the amount of waste we produce has been reduced by 11% between 2004 and 2008
in the UK, the quantities remain unsustainable. The EU Directive 2008/98/EC is therefore of
critical importance, as it:

“Sets the basic concepts and definitions related to waste management, such as
definitions of waste, recycling, recovery. It explains when waste ceases to be waste
and becomes a secondary raw material (so called end-of-waste criteria), and how to
distinguish between waste and by-products. The Directive lays down some basic
waste management principles: it requires that waste be managed without
endangering human health and harming the environment, and in particular without
risk to water, air, soil, plants or animals, without causing a nuisance through noise or
odours, and without adversely affecting the countryside or places of special interest.
Waste legislation and policy of the EU Member States shall apply as a priority order
the following waste management hierarchy.”*%

The U.K. and waste

This directive helps the UK government achieve its targets it set to reduce the amount of
waste sent to landfill sites in the UK. The targets are:

e By 2010, the waste sent to landfills should be 75% of that sent in 1995
e By 2013, the waste sent to landfills should be 50% of that sent in 1995
e By 2015, the waste sent to landfills should be 35% of that sent in 1995

‘Waste Strategy 2000’ introduced the following targets for waste recovery.

% www.eea.europa.eu/soer/countries/uk/soertopic view?topic=waste
190 \sww.ec.europa.eu/environment/waste/framework/
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e Recover 40% of waste by 2005
o Recover 45% of waste by 2010
e Recover 67% of waste by 2015

The government has also published national recycling targets in ‘Waste Strategy 2000'.

e 25% of household waste should be recycled or composted by 2005
e 30% of household waste should be recycled or composted by 2010
e 33% of household waste should be recycled or composted by 2015
e The recycling targets for individual local authorities is 30% by 2005/2006

The government has issued a ‘Waste Performance and Efficiency Grant’ of £260 million to
aid local authorities in waste reduction, increased recycling and diversion from landfills.*®*

By setting the EU directive across the member states, it will assist the UK Environment
Agency’s targets to:

o Continuously improve air, land and water quality.

e Encourage conservation efforts regarding animals, plants and natural resources.

e Implement pollution control efforts.

« Reduce the amount of household waste by encouraging people to reuse and recycle.
e Improve standards of waste disposal.

o Educate and inform people about environmental issues.

Biodiversity

‘Biodiversity is essential to the existence of human life and the wellbeing of societies, both
directly and indirectly through the ecosystem services it provides”%

The April 2013 EU biodiversity strategy to 2020 seeks to protect and conserve biodiversity
in the development, implementation and funding of all other EU policies — including those
on agriculture, forestry, fisheries, regional development and cohesion, energy, industry,
transport, tourism, development, cooperation, research and innovation*®.

The UK produced a similar document in 2012- ‘Post-2010 Biodiversity framework’ which
aims to identify priority work at a UK level which will be needed to help deliver the Aichi
targets. Therefore recognising its own areas of biodiversity degradation where it can, at a
devolved level, enhance and preserve the natural environment, whilst being able to produce
food sustainably to meet the needs of a growing population.

A target was set in 2010, as part of the European Environment Agencies 2010 report: “EU
2010 Biodiversity Baseline” after it made estimates suggesting that 25 per cent of marine

101 \www.recycling-guide.org.uk/targets.html
102 \www.eea.europa.eu/publications/eu-2010-biodiversity-baseline
103 \www.ec.europa.eu/environment/nature/biodiversity/comm2006/pdf/EP_resolution april2012.pdf
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mammals, 15 per cent of terrestrial mammals, and 12 per cent of birds are threatened with
extinction. It therefore set out the target of:

‘Halting the loss of biodiversity and the degradation of ecosystem services in the EU by
2020, and restoring them in so far as feasible, while stepping up the EU contribution to
averting global biodiversity loss’.***

In order to achieve this target the principles of increasing biodiversity are integrated
throughout the Common Agricultural Policy, Common Fisheries Policy and Marine
Protected Areas, as the EU, like the UK recognises that a balance between the need to
produce food and protect wildlife needs to be met. As POST (Parliamentary Office of
Science and Technology, 377) notes ‘agriculture is highly dependent on benefits derived
from nature, known as ecosystem services’. These ecosystem services include pollination,
pest control and nutrient cycling.*®® In order to meet this, the UK uses a number of agri-
environmental schemes and nature reserves which are rewarded through CAP funds,
encompassing these areas within EU legislation:

* better protection for ecosystems, and more use of green infrastructure (Gl);
* more sustainable agriculture and forestry;

* better management of fish stocks;

« tighter controls on invasive alien species;

* a bigger EU contribution to averting global biodiversity loss.
Natural England’s 2009 report on the 22 year history of such schemes noted a number of
successes and benefits to English farmers and to the countryside*®:

e c. £400 million each year is paid to England’s farmers and land managers through
the schemes.

e Over 58,000 agri-environment schemes covering 66% of agricultural land in England
— this is approaching the 70% target agreed between Natural England and Defra.

e Declining habitats are being protected and restored — 41 per cent of hedgerows are
now managed through the schemes.

e Some threatened farmland birds are making a comeback — cirl buntings pairs
increased by 130 per cent from 1992-2003.

e More than 6,000 archaeological features on farmland are protected under the
schemes, including more than half of all scheduled monuments and registered
battlefields.

e More than 170,000 people made educational visits to farms through AES in 2008
and 99% said they enjoyed the visit.

e Sustaining up to 15,000 jobs and generating additional spending of as much as
£850million per year.

104 .
Ibid
195 hitp://intranet.parliament.uk/briefing-papers/POST-PN-418
108 \www.naturalengland.org.uk/ourwork/farming/funding/aesiereport.aspx

171



http://intranet.parliament.uk/briefing-papers/POST-PN-418
http://www.naturalengland.org.uk/ourwork/farming/funding/aesiereport.aspx

The success has been present EU wide — for example, the benefits generated by the
European Union’s Natura 2000 network of protected areas alone are estimated to be worth
EUR 200- 300 billion, with a total of about 4.5 to 8 million full-time equivalent jobs being
supported directly from visitor expenditure in and around these sites.**’

Water

The sustainability of farming depends substantially on effective water management. Water
is a critical part of the environment and essential for all forms of economic activity. The
World Economic Forum’s Global Risks 2013 report highlights water security as one of the
top five risks for business leaders over the next 10 years. Climate change has led to
increasing pressure on water resources across Europe from increased demand at a time
when rainfall is becoming more erratic.

Much of the UK legislation that applies to the water and sewerage sectors derives from EU
law and in particular from a range of directives.

Water law is an area where it makes good sense to have matters decided at EU level,
given the number of river basins which cross national frontiers. For a single country to
legislate on, say, water quality in a particular body of water may be a fruitless exercise if the
main influences on that water body lie outside the country in question. As the UK has
already devolved this issue to Wales, Scotland and Northern Ireland from England, this
directive assisted UK law as to how rivers and lakes that intersect borders can be
managed. This applies equally to the protection of inland and coastal waters from diffuse
pollution in urban and rural areas.

EU directives relevant to the water sector:

Drinking Water

Personal human consumption has increased dramatically in recent years and competes
with agricultural use for irrigation. EU figures estimated that by 2007 at least 11 % of
Europe's population and 17% of its territory had been affected by water scarcity; this
includes areas of the South East of England. Land use such as pasture or crops in
catchment areas significantly affects water flows and quality.

Water Policy Framework

The current objectives of the EU Water Framework Directive include river basin
management plans, which will review the impact of human activity. The electricity sector
requires huge quantities of water as does the food and drink manufacturing sector, which
makes such a large contribution to the UK’s GDP. The sector contributes £20.9 billion a
year to the UK or 29% of GVA- Gross Value Added, and provides 14% of national
employment (2011). With exports exceeding £12 billion, much of which goes to the EU.

« Urban Waste Water Treatment

197 \www.ec.europa.eu/environment/nature/natura2000/
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« Bathing Water'®
* Industrial Emissions

Various other directives also affect the water and sewerage sector including those on
environmental liability and sewage sludge.

COGEN Europe

Q1 The European market is important to UK Manufacturers and service providers in the
cogeneration sector. Historically managing 27 different national requirements across
Europe adds cost to the products and discouraged innovation as the target specification for
high sales across Europe remains fragmented. EU wide environmental legislation
establishes a more level playing field, lowers product costs and lowers innovation risk.
Increasingly the use of industry driven standards bodies as the technical reference for
legislation is welcome. Hence having EU competence to set EU environmental standards
within the structure of the European Union is broadly a positive for product manufacturing
industry. Environmental standards have a role to play in the proper regulation of the
European market. Uniform environmental standards based on the principle of the polluter
pays "level the playing field" for businesses operating across Europe.

Q9 The EU process for legislation can be cumbersome and always requires a high level of
consensus. Requiring the impact assessment to be available at the time of consultation on
legislation ( rather than at the time of publication) could facilitate a more transparent and
fact based process. There is also a tendency for Europe to aim for stretch targets even
beyond the current practice in the member states despite the big disparity between the
current member state legislations. (An example of the problem is in the European Industrial
Emission Directive legislation on emissions from combustion plant where some BREFs
fiercely disputed as credible by industry.) Legislation which takes a more realistic approach,
(particularly where an absolute limit is set) and which uses suitable reviews would build
stronger consensus. The current tendency in EU legislation to include clear time scales
and transparent review processes is to be welcomed and supported.

Combined Heat & Power Association

The CHPA welcomes the opportunity to respond to the Call for Evidence for the Review of
the Balance of Competences between the United Kingdom and the European Union.

108 WWW.eea.europa.eu/themes/water/status-and-monitoring/state-of-bathing-water/
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The Combined Heat and Power Association (CHPA) is the leading advocate of an
integrated approach to delivering energy services using combined heat and power and
district heating and cooling. Our members operate in the United Kingdom and across
Europe, operating industrial facilities, selling and operating energy assets, and providing
energy services.

We are limiting our consultation response to Questions 1, 2 and 3. Our response:

1. Outlines the vital benefits an EU-wide framework for climate change and other
environmental policy provides to UK industry

2. Notes some of the negative effects from the way EU environmental policy is designed
and decided; and,

3. Provides three measures which would help to mitigate these specific problems.

The European market is integral to UK industrial sector, including UK energy goods and
service providers. Historically, managing the 27 different national requirements added to
final product cost and discouraged innovation. An EU-wide framework for climate change
and other environmental legislation establishes a more level playing field, lowers product
cost and innovation risk. The Energy Efficiency Directive, for example, will help create an
EU-wide market for energy efficiency measures and establishes valuable principles across
all 27 member states. These shared measures enable UK companies to prosper and
benefit the UK even when the domestic market has struggled.

When UK policies are not in alignment with other European Member States, UK businesses
can be disadvantaged. For example, while the EU Emissions Trading Scheme has faced
significant challenges since its inception, the decision by the UK Government to create a
UK-specific Carbon Price Floor policy has had a negative effect on our members’ ability to
compete across Europe and potentially discouraged UK investment opportunities. This is in
addition to the significant differences in how the EU ETS and Carbon Price Floor policy are
administered, layering on additional transaction costs to businesses for policies which
should be in closer alignment.

Therefore, we strongly encourage the Government to:

e Maintain EU competence to set a framework for environmental policy within the
structure of the European Union and

e Consider how existing climate change policies could limit existing differences
between the UK and other Member States.

These steps would be very positive for UK industry’s European competitiveness and would
also help to reduce red tape and administrative costs.

There are, however, ways in which the EU could better set the framework for environmental
policy. The current EU process for legislation is cumbersome and requires a high level of
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consensus between Member States. Sometimes, targets can be stretched unrealistically
beyond Member States’ ability to achieve them. Some key ways these two problems could
be mitigated include:

Requiring European Commission policy to published impact assessments at the time
of consultation, not at final legislation. This would allow both the European
Commission and Member States to better understand the effect of EU policy from
the start of the process, ensuring that overly-ambitious or strict targets are not
agreed before their effects are fully understood.

Require all legislation to have clear timescales and transparent review processes,
increasing policy development transparency. This would allow Member States and
industry to have a full understanding of the opportunities to affect and change
legislation, potentially making the policy development process less cumbersome and
less volatile.

All policies must put in place absolute limits for targets and goals under
environmental legislation, using rigorous tests to ensure those goals and targets are
achievable and realistic. This would help avoid circumstances such as the Industrial
Energy Directive legislation’s targets for NOx emissions, where the chosen level
remains without acceptable justification and remains a significant issue under the
current review.

Thank you once again for the opportunity to respond to this consultation. Please do not
hesitate to contact us if it would be helpful in further detail.

Confederation of Paper Industries

The Confederation of Paper Industries (CPI) welcomes the opportunity to contribute to
Defra/DECC'’s above Call for Evidence.

CPI represents the supply chain for paper, comprising recovered paper merchants, paper
and board manufacturers and converters, corrugated packaging producers and makers of
soft tissue papers. CPI represents 70 Member companies from an industry with an
aggregate annual turnover of £5 billion, 25,000 direct and more than 100,000 indirect
employees.

The paper industry is heavily regulated by EU Environment and Climate Change-related
competencies, with a significant proportion of the key legislation identified in this particular
Call for Evidence applying to UK mills and other paper/board-related facilities.
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We estimate that such regulation has quadrupled over the last fifteen years, making it far
more difficult for those sectors most affected to compete in international markets. We know
that there is more to come — water, eco-labelling and in 2015 the Sulphur Directive.

CPI appreciates that energy issues are separately covered in the next semester of the
overall Balance of Competencies (BoC) review. We note, however, that government
invites/accounts for evidence on ‘cross-semester’ competencies and since Energy and
Climate Change issues are inextricably linked, our comments below also encompass
energy issues to some extent (although further energy-related evidence is likely to be
provided in the next semester).

The UK Paper Industry recognises that it needs to act in an environmentally responsible
way. Paper is now the most recycled of all household and commercial waste materials with
70% of recovered paper being used to make new paper products; it is an essential raw
material — indeed in some plants the only raw material. The UK Paper Industry has also
succeeded in reducing the amount of energy required to make a tonne of paper by 34%
since 1990 and carbon emissions by 42% over the same period. In addition, £100ms have
been invested in highly efficient Combined Heat & Power (CHP) plants. Today, half of
Europe’s paper is produced using renewable sources of energy. Virtually all of its raw
materials are sourced from managed woodlands or directly from the waste stream. Almost
90% of the water taken into the paper making process is returned directly to the
environment after use — treatment means that water leaving the mill can be cleaner than
when it came in.

This is a very creditable performance which we would argue is as much down to
commercial pressures as to prescriptive EU legislation.

The EU’s 28 Member States vary enormously in their geography, climate patterns, eco-
systems and energy mix. A “one size fits all” approach to environmental and climate change
legislation is therefore bound to be based on compromise and complexity. For instance, the
REACH legislation stretches to over 1000 pages, including annexes, as does the Paper
Industry Bref document. The mind-blowingly complex (and poorly drafted) Timber
Regulations is another example.

The cumulative impact and cost of EU environment and climate change (ECC) policy has

been a key factor in the stark reduction in Energy Intensive Industry (Ell) production in the
UK. Evidence of the significant burden of ECC legislation can be seen through comparison
of the number of factories that signed up to the first phase of Climate Change Agreements
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(CCA) in 2001 and the number that signed up to the second phase this year. Over this
period the number of paper mills has reduced from 100 to 50; glass factories down from 50
to 25, while there is now only one remaining aluminium smelter. Steel, cement and
ceramics facilities have been similarly affected. The largest fall in manufacturing (as
measured by % of GDP) occurred between 2000 and 2010 — down from 22% of GDP to
11%.

The graph below highlights how the reduction in UK paper and board production coincides
with the initial CCA (clearly predating the economic downturn): It is worth noting that the UK
now imports more paper than it produces.

UK Paper and Board Production 1982 - 2009
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Ownership of much of UK Paper Industry manufacturing has moved abroad and has
resulted in increased competition for investment capital. There is no particular loyalty to ‘UK
PLC’ on the part of a global Paper Industry, and future capital will go where the best returns
are to be made. If costs rise in the UK to a level which makes the UK uncompetitive then
that capital will not come here — and neither will the R&D.

EU and UK ECC policy does not take into account cumulative costs and their impact on
investment cycles. Energy Intensive Industry investment cycles can be up 30 years. Many
facilities were built before EU requirements were enacted. It has often proven too costly to
retrofit factories to meet new limits or targets, meaning they have had to close.

177



The EU has failed miserably to combat global climate change as it has failed to account for
carbon consumption, whilst it focussed on carbon emissions. The EU has merely offshored
its carbon emissions, sending its industry to third countries, while consumption has actually
increased. EU and UK ECC policy increases the risk of carbon leakage and this raises
competitiveness issues at an international level.

To focus purely on carbon reduction when only 15% of global emissions are covered by
countries that have signed up to the Kyoto protocol, is a very risky policy. Even hardened
environmental lobbyists admit that a global agreement is essential in order to maintain a
level playing field. The long held assumption that “if we lead the rest will follow” has plainly
not come to fruition and, in spite of wishful thinking on the part of some, it is very unlikely to
materialise any time soon.

Here in the UK the Carbon Floor Price (CPF) mechanism is potentially a very expensive
measure which could have very profound and adverse effects on the competitiveness of UK
manufacturing — especially for the Energy Intensive Industries. It seems absurd that as a
solely UK measure we cannot agree a compensation package for the Ells without seeking
State Aid approval from Brussels — perhaps an indication of the stranglehold that the EU
has over UK policy setting.

The UK Government has allocated £250m to be made available over two years to help
offset the effects of the EU ETS and CPF. However, it is estimated that Germany has
allocated an equivalent “subsidy” to its industry of €7bn annually, with household
consumers meeting most of the costs of “decarbonising” the economy.

Competence for action to combat climate change should ideally be at an international level
to maintain a level playing field and bring about global change. In the absence of global
agreements, industry should be fully compensated for increases in costs. If that principle is
accepted — along with a regime of derogations to suit investment cycles - then CPI does not
object to EU legislation, providing that it is not “gold plated” either at EU level or when it is
transposed into UK law.

Europe is not an island economy, divorced from the rest of the world. It needs to compete
on a level playing field with the rest of the world. ECC legislative and regulatory regimes
and compliance costs are now a significant factor in determining competitiveness.
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The EU has played a major part in creating a single market for goods and services across
Europe and has undertaken some good work in developing universal standards but in
assuming responsibility for setting climate change and environmental policy targets, without
fully assessing the competitive implications for its manufacturing base, it has left European
industry (especially Energy Intensive Industry) woefully exposed.

Confederation of UK Coal Producers (CoalPro)

Q2 Specifically the Directive 2006/21/EC of the European Parliament and of Council on the
management of waste from the extractive industries we consider to be superfluous for the
UK. It has imposed additional costs of administration and also has a different regulatory
authority now that the Environment Agency is the nominated body. The safety and security
of mining wastes was adequately controlled by the Mines and Quarries Tips Act developed
after the Aberfan disaster in South Wales in the 1960's. It now has a burdensome new
directive which is not entirely appropriate and has occupied much of the EA and Industry's
time in reaching agreement on the classifications of mining waste.
In general the coal industry has been disadvantaged by the messages behind Climate
Change legislation, although it is hard to decide whether the UK or the EU are more
destructive in this sense. The Coal Industry has lobbied hard to try to ensure that
Emissions Standards were set so that both gas and coal would require Carbon Capture and
Storage (CCS) urgently. This would have energised the development of CCS and the
ambition to lead the world in this field would have been achieved. Instead both the UK and
EU have allowed gas to have a free ride to the detriment of CCS development.

Q6 Your review highlights that (para 14) "A key example of remaining national competence
is land use planning" and that (para 18) "The broad policy focus on growth and the
development of infrastructure that EU leaders have endorsed means that difficult decisions
may have to be made to reconcile economic needs with environmental protection while
avoiding unnecessary burdens on business, industry and development”. The sentiments
here are correct and indeed land use planning should be dealt with by the UK system.
However, our system is robust and does not need further imposition of e.g. an
Environmental Impact Assessment conducted by an independent party for every scheme
presented. Planning officers and Local Authority Planning Committees also have to
recognise that where minerals (including coal) occur dictates where our operations can take
place, in addition some of our restorations are now of such quality in creating new bio-
diverse habits that they are recognised and accredited as SSSI sites. Schemes from our
members assist in the creation of bio-diverse habitats and our restorations generally add
value to the land in question.

Q9 The draft revision of the Environmental Impact Assessment Directive is of major
concern to our members. It is unnecessarily prescriptive and the proposals for the
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screening procedure, a six months screening timetable, extending the content of individual
schemes, 90 days for public comment and 6 months assessment period are all sources of
significant delay to our industry. Site life for a surface mine is between 2.5 and 10 years
and this would mean that obtaining replacement capacity was further delayed and even
more costly.
This needs to be kept with local authorities at UK level and not (as is apparently being
proposed) allowed to be EU standardised. The UK is unique in that its land availability and
population density are significantly different from the rest of the EU.

Q15 The biggest challenge facing both the EU and the UK is to ensure that they do not
impose conditions on industry that make its operations uncompetitive in global markets.
We applaud the ambition at both EU and UK Government levels but unless binding
commitments from the other major global trading nations are made then the UK and EU
should now assess progress and provide solutions to enable others to catch up.
In reality, on a consumption basis EU Carbon Intensity is increasing due to both. Carbon
leakage and the fact that goods from other nations are produced from a more Carbon
Intensive energy system (e.g. China). If we are really facilitating climate change we have to
address this issue.

Q18 The Confederation of UK Coal Producers (CoalPro) is pleased to respond to the
Environment and Climate Change section. CoalPro's members produce more than 95% of
the coal output of the UK and we have affiliates in the rail and equipment supply industries.
We have learned to work with Local Authorities and are subject to many stringent
examinations of our mining schemes with regard to their impact on the Environment.
This response only deals with the questions which we believe have a direct effect on the
UK Coal Industry.

Convention of Scottish Local Authorities

1. What evidence is there that EU competence in the area of environment and/or climate
change has:

i. benefited the UK / your sector?

ii. disadvantaged the UK / your sector?

The Convention of Scottish Local Authorities (COSLA) supports EU initiatives on
environmental and sustainability matters as this is a matter that often has cross-border
implications and requires combined multi-national responses.

We continue to stress the need for the EU to fully respect the principle of conferral — whereby
the EU should only intervene on matters that the EU Treaties have explicitly enabled it to — and
full respect of the principle of subsidiarity and proportionality — whereby the respect of local

competences and roles on environmental matters, particularly those regarding spatial planning
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COSLA therefore welcomes the opportunity to contribute to this review, indeed as strong
supports of the principle of subsidiarity we very much welcome that the UK Government
undertakes this thorough review on the distribution of powers between the EU, national and
local governments.

Indeed COSLA has recently agreed a Vision for Scottish Local government'® that aims to

empower local democracy, foster integration not centralisation, focus on outcomes not inputs
and puts local democracy at the heart of improvement and accountability. This vision precisely
also notes the lack of constitutional protection for Local government that is further complication
if the EU dimension is added.

Detailed considerations on EU environmental competence

We recognise that article 192 TFEU defines the very large powers on EU Environmental
protection do have a local impact: for instance, clearly air quality and noise are typical
examples of EU wide standards that have a very local translation and indeed frame to a very
significant extent the limits upon which local authorities can autonomously define local policies.
However in both areas there is scope for a better balance of competences. The forthcoming
revision of the EU Air Quality and Noise Directive offers a great opportunity to provide a more
targeted approach of EU legislation that respects better conferral and subsidiarity: clearly there
are parts of current EU Air Quality and Noise that have a transnational effect.

We believe that arguing EU competence using article 192 TFEU alone , as it is often the case, s
ignores the basic point that in order to establish a proper balance of competences between the
national/local level and the EU all provisions on the EU Treaties must be regarded in its entirety
and cross- read. It is simply not possible to merely argue that the EU has powers in one area
merely looking at one of the articles when at the same time article 5 of the Treaty of European
Union establishes legally enforceable principle of subsidiarity and proportionality which are
overriding over any provision featured in the Treaty of the Functioning of the European Union.
The more so as both the TEU and TFEU are to be also jointly read with treaty Protocol No. 2 on
the application of the Principles of Subsidiarity and Proportionality

The EU Treaties have formulated, alongside subsidiarity the also legally enforceable principles
of conferral and proportionality (also article 5 TEU). Basically the whole point of having
thoroughly negotiated and extensive EU treaties is precisely to define exactly what the EU

199 \www.cosla.gov. uk/sites/default/files/private/1130426item09appendix.pdf
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could do and what should remain at national/local level. The principle of conferral whereby the
EU “shall act only within the limits of the competences conferred upon it by the Member States
in the Treaties to attain the objectives set out therein. Competences not conferred upon the
Union in the Treaties remain with the Member States”.

This overriding provision of the EU Treaties (that is why is put in article 5 TFEU) exists to
precisely fight any moves of expansion of EU competences beyond what Member States
(national parliaments and often the population at large through referendum) have explicitly
agreed to confer upon the EU. While it is true that there are treaty provisions that enable the
EU to enter into new areas of legislation by primary (Regulations, Directives) or secondary
(implementing acts) it would be a misrepresentation of the EU treaties themselves if these
provisions where used for issues that were not due to emergencies or developments (such as
technological change) that were not foreseen/known at the time of the drafting of the treaties.

This discussion about whether the EU has overriding powers on environment reminds very
powerfully the discussion in Constitutional Law between the originalist (the constitution must be
read literally) and activist (the text can be interpreted flexibly according to the new times)
schools of thought. Some people would say that mirroring the activist school in Constitutional
law same principle could be applied to the EU treaties. However this would be ignore the
fundamental difference between a national constitution and the EU Treaties which do remain
international law treaties, indeed the developments over the last decade consistently proof that
the EU Treaties are not akin to a Constitution; therefore it is the principles of International
Treaty Law rather than those of Constitutional Law that should be applied.

Therefore COSLA would be keen that the UK arguers that in any future treaty revision should
specifically spell out that “the EU exercises its competence in relation to environment issues
only when there is a transnational element’.

Where should decisions be made?
2. Considering specific examples, how might the national interest be better served if decisions:

i. currently made at EU level were instead made at a national, regional or international level?
(What measures, if any, would be needed in the absence of EU legislation?)

iil. currently made at another level were instead made at EU level?

Given the vast EU body of environmental and climate law we have selected a number of
dossiers particularly relevant for local government that we care currently working on to illustrate
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in practice the broad principles on conferral, subsidiarity and proportionality of EU legislation
that were generally outlined above.

Waste:

The forthcoming EU Waste legislation review is indeed a case in point of the need for a proper
balance between the EU objectives and the realities on the ground.

COSLA continues to support the need for EU Waste Legislation to take fully into account local
needs and contain provisions to ensure that Local Councils are financially supported to deliver
the ambitious EU waste diversion, collection and recycling objectives.

We understand that the Commission is in in favour of using this review for raising the current
mandatory target for the recycling of solid municipal waste to 70% by 2020. It so happens that
this would disrupt the ambitious objectives that exists in some Member States and indeed in our
own case through Zero Waste Scotland programme. We are aiming for a similar target but at a
slightly later date, 2025, forcing change investment plans just to meet the symbolic date of 2020
would simply be unrealistic and a waste of public resources. More generally this constitutes the
case in point that the EU legislation should focus more on supporting sustained progress than
simply focusing on uniform EU goals that, while easier to define through legislation often result
in not being carried out in practice.

Another example on Waste, if the Commission were to propose, as we suspect , to increase
the target for recycling plastic packaging — for plastics of all kinds — to 70% and set the
recycling targets for glass, metal, paper, cardboard and wood at 80%, it would be more
reasonable, and indeed proportionate, that that within these overall EU average targets ,
intermediate targets and transitional periods should be negotiated with individual Member
States and Devolved administrations , particularly the least performing;

More generally given the large diversity of situations across the EU and the serious problems
of implementation of the existing rules in many Member States we would encourage that the
Commission would focus its efforts in those clearly non and underperforming countries;

For those countries with policies in place that show a clear direction of travel towards achieving
the overall EU target, we would support that the Commission negotiates with them, intermediate
targets, roadmaps and transitional periods. This would allow the least advanced performers to
catch up whilst also supporting the efforts made by the most advanced performers;

Air Quality

The existence of pollutants in the atmosphere is without a doubt a part of Environmental policy
that has a transnational effect and thus may need to be regulated at EU level. However it would
be open to question why the measurement at a very local level of air quality standards (which
often results in EU penalties in local authorities that register readings above the agreed
ceilings) should be defined by EU legislation. Very often the quality of the local readings is very
patchy across Member States thus penalising the more thorough LAs such as those of the UK
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and others. At the same time there are a number of factors at play upon local air quality
readings that are well beyond the control or indeed the competence of local authorities. This is
why it would be much more advisable from the point of view of subsidiarity and proportionality
that EU air quality legislation addressed EU-wide impacts and national contribution to them,
leaving for each Member States/Devolved Administrations to define how local authorities (and
hopefully in partnership with them) could contribute to improve air quality.

Noise

As regards to noise, the same much more targeted approach would make more sense: clearly
there are issues such as noise engine standards that make sense from a point of view of EU
Internal Market powers (as well as Environmental Protection) that would be better regulated at
EU level and indeed there are no major subsidiarity issues involved. However as regards to
noise maps these are very local impacts that, other than in transnational urban areas, it results
very hard to imagine why the EU should legally define local noise boundaries at EU level.
Cleary from the point of view of subsidiarity and proportionality this should be left to the
competent authorities (national or local as appropriate depending on which MS) to define.
There are other parts of transport policy in which there is a clear transnational effect that in
most cases should not raise issues as regards to subsidiarity

Climate change:

COSLA believes that that Local Authorities are at the forefront of the challenge of
mitigating and, crucially, of adapting to climate change and therefore promotes the position
that the EU climate change initiatives should support and be informed by the efforts at local
level, both in terms of impacts, scenario planning, financial support and ensuing delivery of
public services; We strongly defend the view that adapting to Climate Change can only be
achieved through Multi Level Governance approach, where the roles and responsibilities,
political and financial, are clearly laid out between local, national and EU government and also
between different policies, particularly the EU policies to avoid gaps, inconsistency and
duplication of policy responses; We welcome the mainstreaming of climate change adaptation
across EU policies. COSLA holds the view that place-based integrated policies may be used as
a vehicle to help address horizontal and cross-policy challenges posed by climate change as
part of a mixed approach. In that regard would be also keen that domestic local initiatives (such
as the Scottish Climate Change Declaration) were more explicitly acknowledged in the recent
Action Plan.

Internal market and economic growth
3. To what extent do you consider EU environmental standards necessary for the proper
functioning of the internal market?

4. To what extent does EU legislation on the environment and climate change provide the right
balance between protecting the environment and the wider UK economic interest?

As outlined in Question 2 there are transnational elements in Environmental policy that need to
be addressed at an EU wide basis. The same principle applies to Internal Market. As mentioned
above it makes sense for environmental standards being defined in a uniform scale (energy
efficiency, emissions, for instance) across he EU as this will ensure more business
opportunities and would prevent unfair protectionism arguing incompatible technical standards.
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What we would object is that EU legislation were so detailed that it imposed a given
technological solution. EU can define the framework and the outcomes but it should be the
down local determination to choose which particular technological solution is best placed
according to local circumstances to meet the EU wide standards.

Equally we are concerned by the growing body of EU green public procurement legislation that
tend to be attached to unrelated pieces of legislation (EED, electrical appliances legislation,
etc.) The recently approved EU Public Procurement legislation is meant to coordinate the
legislative production of green public procurement standards across the different European
Commission Directorates but we fear that this proliferation of EU Green Procurement
obligations will continue as Internal Market and Competition is one of the few areas where the
Commission has large powers to force change upon Member States. The unintended effect of
this is that Local Authorities are often unable to track down let alone properly implement the
scattered set of EU green procurement obligations that are coming from the EU level.

Current legislation
5. Considering specific examples, how far do you consider EU legislation relating to
environment and climate change to be:

i. focused on outcomes (results)?

ii. based on an assessment of risk and scientific evidence?

We have provided detailed responses using a number of specific pieces of EU legislation when
answering Question 2

Doing things differently

6. How could the EU"s current competence for the environment be used more effectively? (e.g.
better ways of developing proposals and/or impact assessments, greater recognition of national
circumstances, alternatives to legislation for protecting/improving the environment?)

Cost issues / Impact Assessments

The Commission preparatory studies and indeed previous official statements place great
emphasis on the societal benefit (environmental benefit of internalising environmental
externalities. However what the Commission and indeed their commissioned studies always fail
to provide is a detailed estimate of the compliance costs for Local Authorities (be to adapt to the
new EU standards or the cost of building them from scratch, particularly to meet a given
timescale, say 2020). The EU proposals have typically a very weak set of economic, territorial
and subsidiarity impact assessments in spite of the EU Treaties requiring them to have so.
Equally the new EU Territorial Impact Assessment methodology should be thoroughly used
across EU policies and notably for environmental legislation.
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We indeed believe that there are improvements to be made to the very way the Impact
Assessments are carried out. While we have to recognise that opportunities for having an early
dialogue on the prelegislative stage (indeed COSLA has had the opportunity to directly engage
with the officers drafting the forthcoming air quality or waste legislation) often the way external
studies are carried out through consultants is not satisfactory. Some of these studies tend to be
excessively self-selecting resulting in COSLA or our equivalent bodies having to identify and
chase the consultants to ensure clear evidence of local impacts is taken into the impact
assessment. Equally for large pieces of legislation there are several overlapping external
studies being launched at the same time and often asking for evidence independently. This
clearly stretches the possibility of national associations of local government to engage, let alone
individual Councils, and which result in the quality of the evaluation of local impact being
affected.

Finally it must be said that this does not only regard the EU but also the MS own impact
assessments towards formulating the MS negotiating stance or the implementation of policies.
As regards to the UK, the Part 2 Policy Statement'® of the UK Localism Act 2011 is a
welcome first step but it is still a long way to go to have the sophisticated local impact
assessment systems that exist in some Member States.

7. How far do you think the UK might benefit from the EU taking:

i. More action on the environment/climate change?
ii. Less action on the environment/climate change?

In question 2 we provide some detailed assessment on what the balance of competence should
be in key pieces of EU environmental legislation , however there are other wider issues that we
believe are also relevant to take into account:

EU direct role in implementation

It has often been a source of concern that very ambitious EU legislation often result in being
poorly or simply not implemented at all at domestic level. We do recognise that this is a clear
problem that must be addressed. However as outlined above this needs to be done with directly
support to the least performing countries and regions and not through ambitious new schemes
that create duplication in the better performing countries and regions.

Instead of that there is always the recurring temptation of giving powers of direct supervision to
the European institutions. One of the clearest examples of this long term ambition was clearly
outlined in this 2009 Commission study** which recommended that the European
Environment Agency had direct powers to enforce the implementation of EU waste legislation.
The Commission has relented since and there is no sign on that in the on-going review of EU

10 \www.gov.uk/government/uploads/system/uploads/attachment _data/file/6070/2180375.pdf
M1 \www.ec.europa.eu/environment/waste/pdf/report waste dec09.pdf
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Waste legislation, however this is a recurring threat that will emerge whenever an opportunity
emerges for that agenda to be put forward in the policy debate. Given that the balance of
competence is a forward looking exercise in our view its recommendations should include a
clear message that having EU agencies directly enforcing EU legislation at national or local
level would clearly violate the Subsidiarity and Conferral principles as enshrined in the EU
treaties. Indeed agreeing to this would constitute the biggest shift of power towards the EU
since the at least the Maastricht Treaty, as by having these direct enforcement powers the EU
would no longer be regarded as an international organisation (which albeit a very peculiar one
still is) but as a supra-national, quasi-federal entity.

Criminal Sanctions on EU Environmental law

Over the last few years we have seen an expansion of the EU acquis to criminal issues, notably
on the environmental front: the legislation in place on maritime pollution, animal welfare and
most notably the 2008 Directive on the protection of the environment through criminal law.
While these legislation sets out general principles on which environmental offences must be
considered criminal ones across EU countries, thus Member States retaining the power to
define criminal legislation in that area, the fact that it was agreed through EU legislation puts
such proposals beyond a mere approximation of legislation and therefore it has been a shift of
EU competence to an area such as criminal law hitherto excluded from the scope of the EU
competence as conferred to the Treaties. Clearly the issues that these pieces of legislation are
very serious and indeed a robust approach needs to be ensured across all Member States and
indeed beyond, however having established the principle that EU legislation can legislate on
criminal matters this opens the way for more detailed legislation at EU level on criminal law that
would clearly go beyond the EU Treaties as ratified by national parliaments and electorates.

8. Are there any alternative approaches the UK could take to the way it implements EU
Directives on the environment and climate change?

As indicated in Question 6 the UK can indeed develop a more robust set of impact assessment
and consultation with local government . The Part 2 policy arrangements foreseen in the UK
Localism Act 2011 are a beginning but at the moment, and in contrast with other Member
States in our vicinity the formulation of the UK negotiating position often has a casual or ad hoc
approach when it comes to take on-board the view of Local Government, even if it is often
Councils the ones responsible for implementing EU legislation including having to devote local
financial resources. COSLA is more than keen to discuss with Government to established more
predictable and robust arrangements that can make sure that the UK negotiating position is a
robust one that takes the interest of local government fully on-board.

9. a. What advantages or disadvantages might there be in the EU having a greater or lesser
role in negotiating and entering into agreements internationally or with third countries?
b. How important is it for the UK to be part of “Team EU” at the UNFCCC?

Clearly the role of the UK as a leading force in the EU shaping the block entire international
environmental policy should not be disregarded. Equally the UK has played a very active and
successful role on his own right in global EU bodies such as the UN, G8, G20. Beyond those
two facts there is a large set of political considerations to take into account which is beyond our
remit to comment here.

Future challenges and opportunities
10. a. What future challenges or opportunities might we face on environmental protection and
climate change?
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b. Going forward what do you see as the right balance between actions taken at international,
EU, UK, and industry level to address these challenges and opportunities?

c. What would be the costs and benefits to the UK of addressing these future challenges at an
EU level?

We have responded to these questions in the above answers to Questions 1, 2, 6 and 9 in
particular.

Anything else?
11. Are there any general points you wish to make which are not captured in any of the
guestions above?

Local Dimension in EU environmental policies/programmes

COSLA welcomes that support for adaptation in cities is a main objective in the EU
Adaptation strategy. However, it is important that it supports local authorities regardless of a
geographic or an institutional concept of ‘city’, whereby taking into account the differences
in local governance structures across Europe. It is perfectly possible that local authorities
not commonly understood as cities — perhaps due to a more diffuse built environment —
undertake adaptation measures and shall be supported by the European and national level.
This comment as regards to climate change can indeed be applicable to other areas of EU
environmental policy: lacking a proper understanding of the actual governance structures in
each country results in EU legislation either be often “local blind” or simply taken the
unhelpful generalisations on the contribution that the local tier of government across the EU
can provide to deliver the EU environmental objectives.

On that regard we see the Commission multiplicity of related schemes for sustainable
development and climate change (often sponsored by different departments) as unhelpful and a
less than ideal use of public resources: Smart Cities and Communities, Covenant of Mayors,
Managenergy, Reference Framework for Sustainable Cities just to mention a few.

Cooper, Dr. David

Q1 By enabling with a colleague at the Royal National College for the Blind, Hereford, to
develop a project with EU funding to bring knowledge of climate change and rate of change
to people with learning problems

Q2 Perhaps by creating worries without knowledge of the actual rates of change or some of
the forces involved.

Q3 The first level should be international and then brought down to the national, regional,
as sub-parts of national groups and then even local level.
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The impact of climate change could be significantly different between a low lying coastal
area affected by sea-level rise, requiring civil engineering solutions and an area such as the
Spanish Meseta Plateau where climate becoming drier or rainfall changing slightly in its
character would have major local impacts

Q4 It is necessary to have a world wise understanding of and the making of decisions,
especially those which impact heavily on people, especially by affecting their employments
and welfare.

Whilst EU societies can cope with gradual change, some in Africa, parts of Asia and island
communities in the Atlantic, Indian and Pacific Oceans, but by no means all would find
more than local decisions somewhat irrelevant.

Q5 If the amelioration or improvement of response to climate change requires it within the
EU area then common standards are highly desirable

Q6 This is difficult to assess as there are many components. The principal one lies between
historic legislation and the developing needs for new legislation in the future, and the gap
between drafting, passing and introducing in times. Equally there is some evidence that
really significant climate changes take geological time, rather than climate time (35 -50
years), although the commencement and ending of ice-sheets in the last Glacial Periods
and Interglacial’s is closer to climate change. We do need to have a wider and better
appreciation of how the last parts of the Pleistocene - Holocene functioned..

Q7 So far more on hoped for rather than actual

Q8 Decisions have been taken on some scientific ideas of the risks and a growing belief
that significant change is happening, perhaps with only limited knowledge of 'how far the
pendulum of change is swinging and how long the swing takes"

Q9 Probably requires more broad consultation and taking the national and regional needs
into consideration and not always hoping that legislation will produce the desired result.
Events, like a tsunami or a rapid rise of sea level if a major part of the Greenland or
Antarctic ice-caps melted or collapsed, cannot be dealt with by law, but do need some
structured and expected response including the financing of that response.

Q10 By firstly ensuring that the UK response is linked to what the EU expects its to be.
However the UK should be able to lead the preparations for climate and environmental
change. From an economic viewpoint we should ensure that we should have a proper
share of the engineering and environmental responses and their associated spending. For
example developing coastal defence systems and water conservation, by making better
joined up use of tidal flows for electricity generation as part of that defence. Seriously
support more environmentally friendly private transport power and systems, the solar
powered car, perhaps,

Q11 By not making issues where there is little good scientific evidence and compared with
opinion to support them and creating legislation un-necessarily
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Q12 Probably not, but some of them do require detailed analysis of what is in the Directive
and the time-scales over which they should be implemented. The traditional British
response to the passage of a Bill to its coming into force as an Act is not well suited to the
consideration and effecting of this particular area of Directive writing.

Q13 I think that is essential on behalf of all the EU member countries
Q14 Very and strong too

Q15 From being a relatively gradual process although rapid in some views to becoming
something which is short-term and catastrophic particularly in vulnerable areas like coasts
and our uplands. IF the pendulum swung the opposite way, could we cope with much of our
hill country becoming per glacial in fifty to a hundred years, and how would we recognise
that happening.

Q16 Not only industry, but agriculture and leisure industries must be involved and we have
the capability to lead these within the EU through our Centre for Ecology and Hydrology
and similar expertise, as well as our Meteorological Office.

Q17 Cost should be shared and benefits are more likely to be prestige than financial as we
would need to help those countries less able to afford their required response to the
challenges.

Q18 Whilst it is very important not to panic people and make knee jerk response, and there
is some evidence that really important climate changes are slow, those of the Pleistocene
and Holocene periods display changes and rates of change which could very significantly
affect nearly all of us, where ever we live. No previous significant climate change has had a
human population of its present and future projected sixe to live with it.

Coulton, Alex

Q1 Has helped developed a thriving waste recycling and recovery industry.
Q2 None that | am aware of

Q3 A lot of the environmental legislation must kept within the sphere of internal bidding
obligations. On one hand this ensures a fairer playing field for industries across Europe. On
the other hand this binds all governments be they conservatives, labour, liberal democrats,
etc to respecting these. Environmental and Climate change legislation must be based on
long term visions and in long term strategies. National or local governments should only
have a say in how we go around meeting these goals. Detailed legislation on specific
solutions and criteria should be made at a more localized level.
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Q4 Same rules apply. EU and International Law must be used to frame the environmental
agendas not provide the detailed solutions. The exception to this is if member states are not
playing ball. Finally, a precautionary approach is the most desirable solution.

Q5 Essential; not having common environmental regulations would pressure individual
governments to reduce environmental protection in order to try and help businesses get a
competitive advantage. We would destroy half a century of progress.

Q6 The short term view could see that the UK economy suffered from more stringent
regulation. In the long term, a ‘circular economy’ is the only sustainable economy.
Additionally this fosters local employment as opposed to off shoring. The landfill escalator
tax is a perfect example of a successful policy approach despite being strongly resisted by
the construction industry. Today the construction industry has come to terms with this and
recycling of waste is becoming more cost effective as the recycling industry is reaching a
good level of maturity.

Q7 Renewable targets for 2020, waste recycling targets, etc. Sustainable development of
large infrastructure projects requires a clear vision supported by targets based on good
ethical foundations. Targets are only harmful if they cannot be changed when it is clear that
they are no longer the right option.

Q8 Renewable targets for 2020, waste recycling targets, etc. Sustainable development of
large infrastructure projects requires a clear vision supported by targets based on good
ethical foundations. Targets are only harmful if they cannot be changed when it is clear that
they are no longer the right option.

Q9 Greater coordination of research initiatives. Greater support in cross-border
infrastructure projects (electricity interconnection).

Q10 The UK benefits from some of the largest renewable resources in the Europe.
Stringent EU targets will help foster this competitive advantage as long as the UK
government plays ball. The long term sustainability of our economy and society is intricately
linked to the EU and the rest of the world. We cannot look back.

Q11 This would be catastrophic not only would it jeopardize the long term sustainability of
our economies it would lead us to a world of conflict and effectively result in much of our
hard earned cash already invested in renewable technologies (for instance) being wasted.

Q12 We should be anticipating and leading this process.
The model of the single electricity market is based on our model.

Q13 This is fantastic as long as the EU goals remain committed to long term sustainability
and are supported by strong scientific evidence.

Q14 The only reason that would justify the UK not being part of team EU is if the targets are
not ambitious enough. There could be an advantage of having a party (such as the UK)
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take an external position that is even more extreme than the EU's (i.e. requesting more
stringent action), effectively mainstreaming the EU's position.

Q15 The opportunity is a decarbonised electricity grid using indigenous resources instead
of imported ones. The risk is not providing the storage and interconnection needed to
optimize the use of it because we have decided to depend on gas.

Q16 The politics needs to get back in the leaders chair!!'! We need the regulation to foster
the necessary change. This does not always mean having the most 'efficient’ solution up
front but finding solutions that have the right thinking. For instance plastic carrier bags are a
perfect example of the wrong solutions because they have is ultimately a disposal material.
Reduce, reuse, and recycle. If it does not fit into a closed cycle system it must go.

Q17 The cost would be that the average per capita wealth of the UK population would
decrease slightly however it would provide more employment. Repairing a pair of jeans in
the UK instead of buying a pair made in China.

Q18 The environment is something that we all share, respecting the environment is
therefore respecting each other. The opposite is equally true so for a government
deregulating cannot be an option. If regulation is needed then it must be international. In the
short term in order to protect the competitiveness of UK business or at least gain their
support. For the long term being a leader would foster innovation which is essential for our
economy.

Department of the Environment Northern Ireland

KEY FINDINGS

Generally speaking, responses spoke positively of the EU’s contribution to environmental
protection in Northern Ireland. Most respondents felt that the current level of environmental
regulation/protection in Northern Ireland would not have been achieved without the need for
compliance with EU Directives.

According to respondents, other perceived benefits of EU competence included:

- Consistent standards across different Member States having a positive impact on
transboundary pollution;

- Devolved Administrations within the UK working towards a common (UK) goal,

- Compliance with EU environmental legislation leading to more sustainable development.
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However, the following problems with EU competence were raised by some respondents:
- Over-restrictive regulation harming industry;

- Compliance monitoring being too detailed, or disproportionate to environmental
risk;

- Infraction fines being disproportionate to environmental risk or damage;
- Infraction process not always based on the best environmental outcomes;
- Compliance requirements being unsuited to local environmental needs or priorities;

- Outdated EU legislation not being in step with the latest scientific and technical
advances;

- EU compliance requirements can distort local investment.
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EVIDENCE

DEPARMENT FOR AGRICULTURE AND RURAL DEVELOPMENT

Climate Change

To date EC targets on reduction of Greenhouse Gases have not been disaggregated to the
extent that the agriculture sector has been directly impacted upon here. However, as DOE
is aware, in their lead role on Climate Change, the NI agriculture and forestry sectors are
working proactively in partnership with industry and environmental interests to:

improve resource efficiency; and

b. reduce intensity of emissions associated with products, and therefore improve
sustainability.

Regional circumstances, i.e. the economic advantages of a dominant and exporting agri-
food sector, need to continue to be taken into account alongside current legislative
environmental requirements.

Water

The Nitrates and Water Framework Directives place significant requirements on agriculture.
If implemented appropriately, the Directives should over time result in more efficient and
sustainable farming methods as well as improved water quality. However, the European
Commission can be overly prescriptive and a greater focus on outcomes would be
beneficial. In relation to the balance of competences, there should be more recognition of
national circumstances and Member States should have greater flexibility with the
implementing measures.

It is important that these directives are implemented across all EU Member States to ensure
a fair and equitable approach, the proper functioning of the internal market and to achieve
maximum benefit.
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Chemicals/Pesticides

The EU Directive on the Sustainable Use of Pesticides provides the legislative framework
governing the use of pesticides. Under the Directive, active substances in pesticides are

undergoing review and this assessment is now risk based rather than hazard based. The
change of assessment is leading to a loss of key plant protection products and this could

have a significant impact in terms of reduced crop yields.

This is an area where an overly restrictive approach at EU level could have unintended
consequences. A balanced and proportionate approach is therefore necessary. Otherwise
the loss of key plant protection products could reduce agricultural production, increase food
prices and compromise EU agriculture’s ability to increase food supply to meet future
demands of an increasing population.

EU Environmental regulation and the agriculture sector

Farmers are required to meet specific EU Environmental standards through Cross
Compliance. In return for receiving the Single Farm Payment, farmers must comply with a
range of Statutory Management Requirements (SMRs), relating to EU legislation.

Non compliance can result in financial penalties on a farmer’s single farm payment. The
size of the penalty depends on the nature and scale of the non compliance and is
determined through the Cross Compliance framework. Penalties on farmers for non
compliance with environmental SMRs can be large and sometimes run into thousands of
pounds. This can be the case even when the breach or non compliance may not have
caused a significant environmental impact, such as water pollution.

In contrast, a large industrial company which causes a water pollution incident in a river
resulting in a major fish kill could be fined a lesser amount in court.

The non compliance penalty could represent a significant proportion of a farmer’s income,
while a fine of several thousand pounds would not be of any major consequence to a large
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company. Therefore, in this example the penalties are not related to the same degree to
the ability to pay nor the scale of the pollution.

While this disparity is largely due to EU agricultural policies and the cross compliance
framework, it does highlight an inconsistent approach to EU Environmental regulation
across different sectors.
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DEPARTMENT OF THE ENVIRONMENT

CLIMATE CHANGE

Climate Change Unit believes that the role of the EU has been a positive one in relation to
climate change. The EU ETS is the cornerstone of EU mitigation policy and it is essential
that action is European — wide as this avoids market distortions by providing a common
level of ambition to reduce emissions in the large industrial and power sectors. We believe
that the European —wide approach is essential to reduce the risk of carbon leakage.

The EU also plays an important complementary role to domestic policy in providing for a
minimum level of greenhouse gas reductions (20%) which is useful in providing moral
leadership for international negotiations and levelling the impacts of actions to reduce
emissions across the EU.

The EU Climate Change Adaptation Strategy, whilst having no binding legal status,
contains many positive initiatives which will enhance NI's preparedness and capacity to
respond to the impacts of climate change. The initiatives in the strategy include: promoting
action by Member States by further promoting adaptation in key vulnerable sectors’,
climate-proofing' action at EU level, and better informed decision-making by addressing
gaps in knowledge about adaptation.

WASTE

The broad framework of EU legislation has been a beneficial driver of environmental
standards.

In the particular context of NI being a devolved administration which shares a land border
with another Member State, more clarity would be welcome on how compliance at UK level
with EU targets is measured and how non-compliance by any individual DA should be
judged.

Again, in the context of being a devolved administr